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COMMISSION    OF    OYER    AND    TERMINER  AND 
GENERAL  GAOL  DELIVERY  FOR  THE 

CITY  OF  DUBLIN. 

Mat  Session,  1848. 

Matf  22ndy  23rd,  26th,  26ihy  and  27th. 

(Before  Lefbot,  B.,  and  Moore,  J.) 

The  Queen  v.  John  Mitchel.  (a) 

Crown  and  Government  Securities  Act — Copy  of  indictment — Distinct 
felonies — Demurrer — Postponement  of  trial— Chedlenge  to  the  array 
— Jury  Ust^^  Practice  —  PUcuUng^^  Jury — Absence  of  a  witness—^ 
Evidence. 

A  prisoner  indicted  for  felony  is  not  entitled  to  a  copy  of  the  indictment 
found  against  him,  or  to  a  copy  of  the  jury  panel,  or  to  copies  of  the 
panels  returned  at  former  sessions  cf  the  court. 

The  prisoner  was  indicted  in  one  set  ^counts  for  feloniously  compassing, 
Sfc.,  to  deprive  and  depose  our  Lady  the  Queen  from  the  style,  honour, 
and  royal  name  of  the  Imperial  crown  of  the  United  Kingdom  and, 
on  certain  days  in  the  indictment  named,  feloniously  expressing  said 
compassings  by  feloniously  publishing  certain  printings  in  a  certain 
pubUe  newspaper,  of  which  he  was  then  and  there  the  proprietor: 
and,  in  another  set  of  counts,  with  feloniously  compassing  to  levy  war 
against  the  Queen,  in  order,  by  force  and  constraint,  to  compel 
Her  Majesty  to  change  her  measures  and  counsels,  and  with  feloniously 
expressing  such  last-mentioned  conqnissings  by  feloniously  publishing 
the  same  printings,  and  on  the  same  days  and  in  the  same  pubUc 
newspaper  as  in  the  first  set  of  counts  menUoned. 

Held,  that  the  two  felonies,  though  distinct,  were  properly  joined  in  the 
indictmenL 

And  semble,  that  the  question  in  such  cases  is — not  whether  the  felonies 
charged  are  distinct — but  whether  they  are  repugnant  or  so  dissimilar 
in  their  nature  and  circumstances  as,  if  joined,  to  be  likely  to  embarrass 
the  prisoner  in  his  defence. 

Quaere,  whether  a  prisoner  indicted  for  a  felony  not  capital  is  not  entitled 
to  demur  and  plead  over  at  ttie  same  time. 

{a)  Reported  by  W.  Sx.  Leoeu  Babinoton,  Esq.  Barrister-at-Law* 
VOL.   III.  B 


2  CRIMINAL  LAW   CASES. 

Semble,  l/iat  Reg.  r.  Purchase  (Car,  ^  Marsh,  619) ;  and  Reg,  v,  Phelpn. 
(t^.  180),  are  ifi  that  respect  overruled  by  Reg.  v.  Odgers  (2  Mood,  ^■■ 
Rob,  480,),  and  can  no  longer  be  considered  late ;  and  that  the  jiulg- 
ment  upon  a  demurrer  in  a.criminal  case,  not  capital,  is  final  judgment, 
and  not  a  respondeat  ouster. 

On  the  \^th  May  the  prisoner  was  committed  for  trial  at  a  session  to 
commence  on  the  20th  May,  on  which  day  a  bill  was  sent  up  to  the 
grand  jury  against  him,  which  was  on  the  22nd  found  a  true  bill ; 
and  until  the  23rd  of  May  (when  his  trial  was  fixed  for  tlifi  25th  inst,), 
no  attempt  was  made  to  secure  the  attendcme^  p$  (he  trialj^  <me  S.  M,, 
who,  it  then  appeared^  had  left  Dublin  on  the  22nd,  fine  court  re- 
fused to  postpone  the  trial,  notwithstanding  an  affidavit,  by  the  prisoner  s 
attorney,  that  he  believed  sufficient  grounds  existed  for  challenging  the 
array  on  the  part  of  the  prisoner,  and  that  the  said  S,  M.  was  "a  most 
indispensable  toitness  to  sustain  said  challenge.*^ 

To  induce  a  court  to  postpone  a  criminal  trial  on  account  of  the  absence 
of  a  untness,  it  must  be  shown,  by  affidavit,  that  the  witness  is  material 
— that  due  diligence  has  been  used  to  secure  his  attendance — and  that 
it  can  be  obtained  by  the  postponement. 

The  array  was  challenged  on  the  grounds,  inter  alia,  tJiat  the  panel  was 
arrayed  partially,  and  to  the  prejudice  of  t/ie  prisoner ;  and  that,  Jor 
the  purpose  of  depriving  him  of  a  fair  trial,  the  names  of  jurors  usually 
summoned,  and  of  other  jurors,  had  been  omitted  from  the  panel,  because 
they  were  deemed  more  likely  to  acquit  Uian  to  convict ;  and  the  names 
of  otJier  jurors  were  inserted  therein,  because  they  were  deemed  more 
likely  to  convict  than  to  acquit. 

Held,  that  the  mere  fact  of  the  existence  of  a  great  disproportion  betiveen 
the  relative  number  of  persons  of  different  religious  persitasions  ujwji 
the  panel  was,  per  se,  no  evidence  in  support  of  such  a  challenge. 

By  t/ie  Stat.  3  Sf  4  fVill,  4,  c.  91,  it  is  the  duty  of  the  recorder,  at  a 
special  sessions  in  each  year,  to  revise,  in  opeti  court,  t/ie  general  list  of 
jurors  returned,  pursuant  to  the  stat,,  and  to  deliver  it  when  so  revised 
atid  signed  by  him,  to  the  clerk  of  the  peace,  who  gives  a  copy  ifiereof 
to  the  sheriff,  as  thejuror^  book  for  the  ensuing  year,  and  from  which 
the  sheriff  is  bound  to  form  the  jury  panel. 

The  court  held  tliat  a  list  of  the  jurors*  names,  checked  off  by  the  untness 
as  they  were  in  open  court  placed  on  the  revised  Ust  by  the  recorder,  but 
which  was  not  compared  with  tJie  revised  list  after  it  was  signed  by  tlie 
recorder,  or  with  the  jurors^  book,  was  not  admissible  as  evidence  qft/ie 
contents  of  the  jurors*  book : 

And  refused  to  direct  the  book  itself  to  be  produced  for  the  purpose  oj' 
ascertaining  the  different  religions  of  t/ie  jurors  named  therein,  and 
comparing  their  relative  number  with  the  proportion  in  which  jurors  of 
the  same  persuasion  appeared  on  t/ie  panel. 

Held,  that  a  juror  whose  name,  though  he  was  summoned  to  attend  the 
court,  was  left  offtlie  panel,  could  not  be  asked  what  his  religion  UHis. 

The  triers  are  entitled  to  know  whether,  in  the  opinion  of  the  court,  there 
is  any  evidence  to  sustain  such  challenge. 

It  is  not  necessary,  in  order  to  sustain  an  indictment  for  compassing  to 
levy  war  against  the  Queen,  in  order  by  force  and  constraint  to  compel 
her  to  change  her  measures  and  counsels,  either  to  aver  in  the  in- 
dictment or  prove  at  the  trial,  a  compassing  or  intention  to  compel  Her 
Majesty  to  change  any  particular  measures  or  counsels. 
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Heldy  that  upon  an  indictment,  charging  the  publication  hy  the  prisoner 
of  a  printing  purporting  to  be  a  report  of  a  speech  made  by  a  Mr, 
Mitchel  at  Limerick,  as  an  overt  act  of  compassing  to  depose  our 
Lady  the  Queen,  and  to  levy  war  to  compel  her,  by  force  and  constraint, 
to  change  her  measures  and  counsels,  evidence  that  the  prisoner  spoke 
at  the  place  mentioneda  speech  to  the  same  purport,  was  only  admissible 
to  show  that  the  prisoner  was  the  Mr.  Mitchel  meant  in  the  printed 
report  of  the  speech  in  question, 

A  TRUE  bill  having  been  found  against  the  prisoner  by  the  grand  '^^^^  Quebk 
jury  of  the  city  of  Dublin,  charging  hun,  in  several  counts,  J.  Mitchel. 
with  feloniously  compassing,  &c.,  to  deprive  and  depose  our  Lady  ^^       ' 
the  Queen  from  the  style,  honour,  and  royal  name  of  the  Imperial  Goyemment 
crown  of  the  United  Eangdom,  and  with  feloniously  expressing,  &c.,  8«cwritics  Act 
the  said  felonious  compassings,  &c.,  by  then  and  there  feloniously 
publishing  certain  printings  in  a  pubUc  newspaper  called  The  United 
Irishman,  of  which  he  was  the  proprietor,  and  charging  him  also 
with  a  like  compassing  to  levy  war  against  the  Queen,  in  order  by 
force  and  constraint  to  compel  her  to  change  her  measures  and 
counsels,  and  with  expressing,  &c.,  the  said  felonious  compassings, 
&C.,  by  publishing  certain  printings  in  a  public  newspaper  called 
7%«  Umted  Irishman,  of  wnich  he  was  the  proprietor.     And  the 
prisoner  having  been  called  on  to  plead,  a  motion  was  made  that 
he  be  furnished  with  a  copy  of  the  indictment  and  of  the  jury 
panel,  and  of  the  jury  panels  returned  at  the  three  former  sessions 
of  the  court,  which  application  was  grounded  upon  the  following 
affidavit : — 

"  The  Queen  1      "  Martin  Francis  O'Flaherty,  of  number  eighty- 
r.  >four  Lower  Grardiner-street,  in  the  city  of  Dublin, 

John  MitcheLj  attorney  for  the  defendant  in  this  case,  maketh 
oath  and  saith,  that  he,  this  deponent,  on  Wednesday  last,  the 
seventeenth  day  of  May  instant,  personally,  and  through  others, 
applied  to  Nathaniel  A.  Hamilton,  Esquire,  as  also  the  under^ 
sneriflTs  clerk  for  the  city  of  Dublin,  for  a  copy  of  the  common 
jury  panel  summoned  to  serve  at  the  approaching  commission  for 
said  county  of  the  city  of  Dublin  aforesaid,  and  that  he  was  refused 
the  same;  saith,  that  he  has  been  advised,  and  believes,  that  a  timely 
inspection  and  examination  of  said  panel  will  be  absolutely  neces- 
sary for  the  proper  defence  of  the  said  defendant,  to  enable  him  to 
exercise  with  due  effect  his  legal  right  of  challenge  to  such  persons 
as  may  be  objectionable  upon  said  panel ;  saith,  he,  this  deponent, 
has  been  informed  and  believes,  a  copy  of  the  indictment,  when 
duly  found  against  the  said  defendant,  will  also  be  requisite  for  the 
proper  conduct  of  his  defence  and  that  he  has  a  legal  right  to  same ; 
saith,  he  has  been  advised,  and  believes,  that  copies  of  the  three 
former  jury  panels,  and  which  are  now  matters  of  record  in  the  ' 
office  of  the  Clerk  of  the  Crown,  will  be  indispensable  to  enable 
the  said  defendant  to  ascertain  and  test  the  proper  construction  of 
the  present  panel." 

Sir  Colman  0*Loghlen,  in  support  of  the  motion. — It  is  stated  in 
Hale  and  other  text  books,  that  at  common  law  in  England  parties 
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The  Queen  were  not  entitled  to  copies  of  the  indictment.     However  that  may 
J.  MiTCHKL.  be*  5^  would  seem  that  up  to  the  time  of  Charles  11.  it  was  the 

practice  in  England  to  allow  to  prisoners  copies  of  the  indictment 

QS\^nimcnt  ^^  felonies  and  treason.  Thus,  in  Bothers  case  (Sir  F.  Moore's 
Securities  Act.  Rep.  666),  where  the  prisoner  was  indicted  for  forgerj^',  which  was 
Copy  ofindict-  ^l^^y  under  the  Statute  of  Elizabeth,  the  prisoner  was  allowed  a 
ment  refiwed.  copy  of  the  indictment,  though  the  Attomey-Geiieral  opposed  the 
application.  In  the  political  trials  in  the  reign  of  Charles  II., 
3ase8  which  ought  to  be  looked  upon  with  great  suspicion  as 
authorities,  as  they  were,  as  Sir  Michael  Foster  remarks  (p.  231), 
carried  on  "  too  often  in  the  spirit  of  party  "—copies  of  indictments 
were  refused  to  prisoners,  and  in  the  10th  of  Charles  II.  a  resolu- 
tion was  passed  by  five  of  the  judges  assembled  at  the  Old  Bailey 
(Kelyng,  p.  3),  prohibiting  copies  of  indictments  for  felony  to  be 
given,  without  special  order  to  be  made  upon  motion  in  open 
court.  That  resolution  has  given  rise  to  the  practice  which  nas 
since  prevailed  in  England:  {Anonymousy  1  Lewm's  Cr.  C.  205,  n.) 
This  practice  has  been  followed  in  Ireland,  but  whatever  may  be 
the  common  law  of  England,  it  would  appear  to  be  contrary  to  the 
common  law  of  Ireland.'  This  appears  from  the  records  of  the 
Irish  House  of  Commons  (vol.  1,  p.  174\  and  the  practice,  though 
uniform,  cannot  be  considered  as  settled,  as  it  has  never  been 
brought  imder  the  consideration  of  any  court.  It  appears  that  in 
the  year  1640,  questions  were  prepared  by  the  then  Irish  House 
of  Commons,  who  sent  them  to  the  House  of  Lords  with  a  request 
that  they  would  lay  them  before  the  judges  and  request  their 
opinion  upon  them.  In  proposing  the  questions  the  House  of  Com- 
mons prefaced  them  by  a  statement  (amongst  other  thin^)  that 
they  (lid  so,  "  not  for  any  doubt  or  ambi^ity  which  may  oe  con- 
ceived or  thought  of  for  or  concerning  tne  premises,  nor  of  the 
ensuing  questions,  but  for  the  manifestation  and  declaration  of  a 
clear  truth  and  of  the  said  laws  and  statutes  already  planted,  and 
for  many  ages  past  settled  in  this  kingdom.'*  One  of  these  ques- 
tions was  as  follows : — "  Whether  the  judges  of  the  King's  Bench, 
or  any  other  judges  of  gaol  delivery  or  any  other  court,  and  by 
what  law,  do  or  can  deny  the  copies  of  indictments  of  felony  or 
treason  to  the  parties  accused,  contrary  to  law  ?"  The  Lords  deli- 
vered these  questions  to  the  judges,  who  took  time  to  consider 
them,  and  in  May,  1641,  delivered  the  following  answer: — {a) 
"  That  neither  the  justices  of  the  King's  Bench  (as  they  inform  us 
that  are  of  that  court),  or  justices  of  gaol  delivery,  or  of  any  other 
court,  do  or  can  by  any  law  they  know,  deny  the  copies  of  indict- 
ments of  felony  or  treason  to  the  party  only  accused,  as  by  said 
question  is  demanded."  The  House  of  Commons  not  being  satis- 
fied with  the  answers  which  the  judges  made  upon  some  of  the 
questions,  made  what  was  called  a  declaration  upon  all  the  points 

(a)  See  Nalaon's  Collection  of  the  Great  Aifain  of  State,  Ist  vol.  p.  587,  Lond.  1683,  in 
which  the  answers  of  the  judges  are  preserved,  the  ionmals  of  the  Irish  House  of  Lords  for 
1641  having  been  burned.  And  see  aim  a  very  leamea  and  interesting  note,  treating  more  at 
large  upon  this  important  subject  appended  by  Sir  Colman  O'Loghlen  to  "SeiVt  case  (Irish 
Circ.  Rep.  p.  375). 
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submitted  to  the  judges,  and  upon  this  particular  subject  declared  '^^  Qubb!! 
that  "  the  judges  of  the  Bang's  JBench,  or  justices  of  gaol  delivery,  j.  mitchel. 
or  the  judoces  of  any  other  court,  ou&^ht  not  to  deny  copies  of  ^     — ; 
indictmente  of  felony  or  treason  to  tie  party  indicted."     This  {;r^e1.t 
affords  strong  evidence  that  at  common  law  in  Ireland  a  prisoner  «ecuMtics  Act. 
waa  entitled  to  a  copy  of  the  indictment  against  him.     But  even  if  copy  oiFindict- 
a  prisoner  is  not  entitled  to  a  copy  of  an  indictment  in  cases  of  "icnt  refused. 
felony,  there  can  be  no  doubt  that  the  court  have  a  discretion  to 
grant  it(a),  and  this  is  a  proper  case  in  which  to  exercise  that  dis- 
cretion, being  tJie  first  prosecution  under  a  new  act  which  alters 
the  nature  of  a  crime  for  which,  had  the  prisoner  been  indicted 
before  the  act  passed,  he  would  have  been  entitled  to  a  copy  of  the 
indictment  by  express  statute :  (Rasetaelfs  cascy  10  St  Tr.  261,  266.) 
[Lefeoy,  B. — At  what  stage  of  the  proceedings  was  the  applica- 
tion made  in  Rose  well's  case?]     Both  before  pleading  (10  St.  Tr. 
152),  and  afterwards  in  arrest  of  ju4gment  (ib.  266).    With  respect 
to  tne  rest  of  the  motion,  it  is  not  necessary  to  apply  for  a  copy  of 
the  present  panel,  as  that  has  been  given  by  the  sheriff,  but  we 
ask  tor  a  copy  of  the  panels  of  jurors  summoned  at  the  three  pre- 
ceding commissions.     They  are  matters  of  record  in  the  Crown 
Office,  and  as  such  we  ought  to  have  access  to  them ;  Lord  Coke, 
in  his  preface  to  2nd  vol.  fiep.  p.  6,  says  that  "  the  records  of  the 
King's  Courts  are  safely  kept,  yet  not  so  kept  but  that  any  subject 
may  for  his  own  use  and  benefit  have  access  thereunto,  which  was 
the  ancient  law  of  England,  and  so  is  declared  by  an  Act  of  Parlia- 
ment."   By  statute  46  Edw.  3,  it  was  enacted  that  all  persons  shall 
for  the  future  have  free  access  to  them,  and  may  have  exemplifica- 
tions of  them,  whether  it  makes  for  or  against  the  King  (1  Blackst. 
39 ;  Rex  v.  JVarsenham  and  another ^  1  Lord  Rav.  705 ;  Herbert  v. 
Askburner,  1  Wils.  297;  Rex  v.  Smith,  1  Str.  126.) 

The  Attomey-General  and  Balatvin,  Q.  C,  opposed  the  motion. 
— If  this  application  is  granted,  it  wiU  be  a  departure  from  the 
settled  practice  at  this  court,  in  the  Queen's  Bench,  and  on  cir- 
cuit Rex  V.  Holland  (4  T.  R.  693^;  Browne  v.  Cumming  (10 
B.  &  C.  70),  show  that  the  court  will  grant  such  an  application 
after  an  acquittal,  in  order  to  enable  the  defendants  to  maintain 
an  action  for  a  malicious  prosecution;  but  not  in  such  a  case  as  the 
present.  With  regard  to  the  question  of  the  discretionary  power  of 
the  court  to  grant  a  copy  of  the  indictment,  all  the  authorities  show 
that  the  prisoner  has  no  right  to  it  (2  Hale's  P.  C.  236 ;  Post  Cr. 
(1228;  2  Hawk.  P.  C.  557,  sect  14);  and  some  very  conclusive 
authority  in  favour  of  such  an  application  ought  to  be  shown  to 
coerce  the  court  to  vary  the  practice  of  centuries. 

AYr  Colman  O^Loghlen, — The  prisoner'c  counsel  could  not  demur 
to  this  indictment  if  they  have  not  a  copy  of  it  If  the  court  do 
not  permit  the  defendant  to  have  a  copy,  he  will  be  obliged  to  get 
a  short-hand  writer  to  take  a  note  of  it,  and  it  will  be  the  duty  of 
the  Clerk  of  the  Crown  to  read  it  slowly  and  distinctly  (see  1 

(a)  See  Reg.  t.  Grace  (2  Cox's  Or.  C.  p.  101). 


6  CRIMINAL  LAW  CASES. 

Tkk  Qubbn  Lewin's  Cr.  C.  207,  n.)  to  enable  him  to  do  so.  The  object  of  the 
J.  MiTCHEL.  prisoner  in  seeking  copies  of  the  former  panels  is  to  be  in  a  position 
— -  to  challenge  the  array,  if  it  appears  that  a  different  class  of  jurors 
GoTemment  have  been  impannelled  to  try  this  case  from  that  usually  impan- 
Seciiritie%Act  nelled  for  trials  at  this  court;  or  if  it  appears  that  the  names  of 
jurors  have  been  placed  on  the  panel  in  such  a  way  as  to  prejudice 
the  prisoner.  I  do  not  impute  such  conduct  to  the  sheriff;  all  we 
seek  is  to  get  such  information  as  is  necessary  to  enable  us  to  ex- 
ercise a  constitutional  right,  without  which,  in  the  words  of  Lord 
Denman,  trial  by  jury  would  be  **  a  delusion,  a  mockery,  and  a 
snare." 
Copy  of  indict-  Lepboy,  B. — This  motion  must  be  refused.  The  law  is  clear 
ment  xefused.  ^j j  express  upon  the  point,  as  laid  down  by  Lord  Hale,  (2  Hale, 
P.  C.  236;)  Hawkins,  (1  Hawkins,  P.  C.  369;)  and  Foster, 
(Disc,  of  High  Treason,  228 ;)  and  the  practice  is  stated  accord- 
ingly by  Lord  Kenyon:  (Rex  v.  Holland,  4  T.  K.  692— 3.)  No 
case  to  the  contrary  has  been  cited  to  us  to  show  that  a  prisoner, 
in  this  stage  of  the  proceedings,  is  entitled  to  a  copy  of  the  indict- 
ment. The  act  entitling  a  prisoner  to  this  privilege  in  cases  of 
high  treason,  and  the  more  recent  act,  1  Geo.  4,  c.  4,  s.  8,  granting 
it  in  cases  of  ex  officio  informations  in  cases  of  misdemeanors, 
would  alone  be  sufficient  to  show  that  by  the  common  law  a 
prisoner  had  no  such  right;  we  conceive,  therefore,  that  we  have 
no  authority  to  grant  this  application,  and  that  it  would  be  mis- 
chievous to  break  in  upon  a  long-establiahed  practice,  sanctioned  by 
the  highest  authorities;  and  a  course  of  uniform  practice  for  a  long 
period  down  to  the  present  time.  The  argument  urged  by 
the  prisoner's  counsel  that  the  prisoner  may  require  the  indict- 
ment to  be  read  so  slowly  as  to  allow  of  its  being  taken  down 
by  a  short-hand  writer,  and  much  time  be  thereby  unnecessarily 
occupied,  cannot  avail.  No  decision  or  rule  of  a  court  of  justice 
could  be  made  to  depend  on  the  length  of  an  indictment,  or 
the  time  which  it  would  take  to  have  it  read.  There  cannot 
be  a  different  rule  for  a  short  indictment  and  a  long  one.  As 
to  the  application  for  copies  of  the  preceding  panels,  the  prisoner 
has  no  right  to  them,  and  the  authorities  referred  to,  on  the 
other  point,  show  that  he  had  just  as  little  to  receive  a  copy 
of  the  present  paneL  But  as  he  has  received  it  no  question 
arises  regarding  it.  As  to  the  use  proposed  to  be  made  of  the 
former  panels,  to  show  that  the  present  panel  differs  from  them 
in  some  respects,  it  should  be  recollected  that  every  sheriff 
has  his  own  duty  to  perform,  and  must  act  upon  his  own  dis- 
cretion, and  accordingly  the  Jury  Act  (3  &  4  Will.  4,  c.  91, 
fl.  11),  expressly  provides  "that  nothing  therein  contained  shall  be 
construed  to  prevent  any  sheriff  or  returning  officer  in  making 
returns  to  any  writ  of  venire  or  precept  from  exercising  his  discre- 
tion in  framing  the  panel  annexed  to  such  returns  in  such  manner 
as  he  is  now  by  law  directed  to  do,  save  only  so  far  as  to  prevent 
the  insertion  in  such  panel  of  any  names  not  contained  in  the 
said  jurors'  book."     This  is  the  law  of  the  land  applicable  to  all 
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cases,  and  we  have  no  authority  to  hold  a  doctrine  contrary  to  ^nBQtrsKr 
it  in  this  particular  case.  j,  Mitckei. 

M0ORE9  J. — I  fully  concur  In  the  decision  to  which  Baron        — 
Leftoy  has  come.     I  will  not  lay  down  the  broad  abstract  prin-  Gwrnimrat 
ciple  that  in  no  case  a  copy  of  the  indictment  should  be  granted^  Securities  Act. 
but  havii^  seen  a  copy  of  the  indictment  in  this  case,  I  do  not  see  Copy  ^indict- 
any  sufficient  reason  why  in  the  exercise  of  the  discretion  of  the  mout  refused. 
court  a  copy  of  it  should  be  furnished  to  the  prisoner's  counsel^ 
and  on  an  appeal  to  our  discretion,  the  worst  argument  that  can 
be  used  is  the  threat,  that  a  large  portion  of  time  will  be  consumed 
in  reading  the  indictment,  so  as  to  enable  a  short-hand  writer  to 
take  a  note  of  it.     As  regards  ^he  application  for  a  copy  of  former 
panels,  I  cannot  see  what  connexion  exists  between  the  panel  of 
the  present  sheriff  and  those  prepared  by  former  sheriffs,  and  I 
am  bound  to  presume  that  in  the  present  instance  the  sheriff  has 
acted  in  the  disharge  of  his  duty,  as  the  law  allows  him. 

The  prisoner  being  then  put  forward  to  the  bar : 

The  indictment  was,  at  the  request  of  Sir  Colman  O^Loghletiy 
read  out  slowly,  and  at  full  length,  so  as  to  enable  a  short-hand 
writer  to  take  a  note  of  it. 

The  reading  of  the  indictment  having  been  concluded,  the 
prisoner  was  again  called  on  to  plead,  upon  which  Sir  Colman 
O^Loghlen  requested  as  a  matter  of  favour  that  Mr.  Mitchel  might 
not  be  compelled  to  plead  until  to-morrow,  as  he  meant  to  move 
that  the  indictment  be  quashed,  on  the  ground  that  it  charged  two 
distinct  felonies,  which  might  have  been  made  the  subject  of 
separate  indictments.  He  was  not  then  prepared  to  argue  the 
question ;  but  the  case  of  Young ^  in  errory  v.  The  King  (3  T.  R. 
89,  106),  was  an  authority  in  favour  of  the  objection  upon  which 
he  meant  to  rely. 

The  Attomey-General  assented  to  the  prisoner's  not  being  called 
upon  to  plead  until  the  following  day,  upon  the  understanding  that 
the  motion  to  quash  the  indictment  should  be  proceeded  with 
the  first  thing  on  that  day. 

Sir  Colman  O^Loghlen, — We  apply  for  a  bill  of  particulars  as 
.regards  the  two  last  counts,  the  charges  in  which  are  of  a  most 
general  kind. 

The  Attorney-General  gave  an  undertaking  that  the  charges 
contamed  in  those  counts  (the  9th  and  10th),  should  be  confined  to 
the  matters  specified  in  the  previous  counts  of  the  indictment. 


May  23. 


Sir  Colman  G*Loghlen  (with  whom  was  J.  E,  Pigot  and 
•^.  (fHagan). — I  have  now  on  behalf  of  Mr.  Mitchel  to  move 
that  the  indictment  in  this  case  be  quashed,  as  it  charges  the 
priaoner    with   two    dbtinct    felonies: — compassing    to    deprive 
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Tub  Queen 

V. 
J.    MiTClIEL. 

Crown  and 
GoTenuuent 
Securities  Act 

Indictment. 


Ist  count 


and  depose  the  Queen  from  the  style,  honour,  and  royal 
name  of  the  Imperial  crown  of  the  United  Kingdom;  and 
compassing  to  levy  war,  in  order  by  force  and  constraint  to 
compel  Her  Majesty  to  change  her  measures  and  counsels,  (a) 

(a)  The  indictment,  which  is  the  first  which  has  been  framed  under  the  statute  11  Yict. 
c.  12,  **  An  Act  for  the  better  Security  of  the  Crown  and  Goyemment  of  the  United  Kingdom," 
was  as  follows : — 

First  Count. — County  of  the  City  of  Dublin^  to  wit. — ^The  jurors  for  our  I^y  the 
Queen  upon  their  oath  present,  that  John  Mitchcl,  late  of  Ontario  Terrace,  in  the  county  of 
Dublin,  gentleman,  after  the  passing  of  an  Act  of  Parliament,  made  and  passed  in  the 
<de?enth  year  of  the  reign  of  our  Sovereign  Lady  Queen  Victoria,  entiUed  "An  Act  for  the 
better  Security  of  the  Crown  and  Government  of  the  United  Kingdom,"  to  wit,  on  the  sixth  day 
of  May,  in  the  eleventh  year  of  the  reign  of  our  said  Sovereign  I^dy  Queen  Victoria,  with  force 
and  arms,  at  the  parish  of  Saint  Thomas,  in  the  county  of  the  citr  of  Dublin,  within  the  United 
Kingdom,  feloniously  did  compass,  imagine,  invent,  devise,  and.  intend  to  deprive  and  depose 
our  said  Lady  the  Queen  from  the  style,  honour,  and  royal  name  of  the  Imperial  crown  of 
the  Unit^  Kingdom,  and  the  said  felonious  compassing^  imagination,  invention,  device,  and 
intention,  he  the  said  John  Mitchel  then  and  there  feloniously  did  express,  utter,  and  declare 
by  then  and  there  feloniously  publishing  a  certain  printing  m  a  certain  public  newspaper, 
called  the  United  Irishman^  or  which  said  public  newspaper  he  the  said  John  Mitchel  tnen 
and  there  was  the  proprietor,  which  said  printing  is  as  JfollowB,  that  is  to  say, 

Mr.  Mitchel  (meaning  the  said  John  Mitchel)  having  been  loudly  called,  then  rose 
amidst  a  hurricane  of  applause,  and  said — Mr.  Chairman  and  citizens  of  Limerick,  my  first 
duty  is  to  thank  you,  which  I  do  cordially  and  sincerely,  for  the  generous  reception  you  have 
this  night  given  to  those  who  have  been  selected  for  prosecution  bvthe  British  Government — 
a  reception  which,  notwithstanding  what  has  occurred  outside  tiiat  door,  must  be  called  a 
triumphant  on&— (hear,  hear.)  I  nave  seen  nothing  in  all  this  mob  violence  to  make  me 
despond  for  a  moment  The  people  are  the  true  source  of  legitimate  power;  that  howling 
multitude  outside  are  a  thousand  times  preferable  to  the  howling  legislators  of  England  who 
yelled  against  Smith  O'Brien — (cheers.)  I  am  no  drawing-room  democrat,  who  can  discourse 
of  the  powers  and  virtues  of  the  people  only  while  they  are  smiling  and  cheering  around  me. 
Mob-law  itself,  in  Ireland,  is  fer  better  thwi  government  law — that  well-ordered  and  cirilizcd 
system  that  slays  its  million  of  human  beings  within  the  year.  I  tell  you  that  rather  tliau 
endure  one  other  year  of  British  dominion^  I  would  take  a  provisional  government  selected 
out  of  the  men  that  are  bellowing  there  in  the  street — floua  cheers.)  Sir,  I  fear  that  I  am 
unfortunately  the  cause  of  your  meeting  this  night  being  disturbed— (no,  no. )  I  think,  how- 
ever, the  matter  arises  out  of  a  misapprehension.  There  is  a  great  difierence  surely  between 
bearing  testimony  to  one's  approval  of  a  man's  general  conduct,  and  identifying  oneself  with 
aU  his  acts — (hear.)  It  is  one  thing  to  offer  encouragement  and  support  to  a  person  singled 
out  by  ^vemment  (which  is  the  enemy  of  us  all)  as  the  especial  object  of  its  vengeance ;  and 
it  is  quite  another  thing  to  adopt  for  your  own  every  particular  sentiment,  saying,  and  doing, 
of  the  individual  in  question.  This  oifi^erencc  I  feel  oound  to  note  and  acknowledge  to-night : 
and  I  do  so  with  alacrity  and  with  gratitude.  You  need  not  fear,  my  friends,  that  I  will 
misinteipret  the  compliment  that  has  oeen  paid  me,  in  inviting  me  to  your  city  on  this  occa- 
sion, lou  need  not  tear  that  I  have  accepted  your  invitation  in  order  that  I  might  thrust 
any  particular  opinions  of  my  own  down  your  tnroats  (hear,  heai^,  or  in  oixier  to  induce  a 
belief  that  there  is  between  me  and  your  distinguishea  guests— Smith  O'Brien  and  Tliomos 
Meagher — a  more  thorough  identification  than  there  is  or  needs  to  be.  We  don't  want  this 
thorough  identification — (hear.)  Some  of  the  things  I  have  done  and  written  these  gentle- 
men have  both  condemned,  as  believing  either  that  they  were  wrong  in  themselves,  or  that 
the  time  had  not  come  for  tiiem.  And  I  cannot  be  even  with  my  friends  in  this  matter — I 
am  not  able  to  repudiate  any  of  their  public  acts.  Can  I  repudiate,  for  instance,  the  last 
speech  of  Mr.  O'Bnen  in  the  British  Parliament — one  of  the  noblest,  clearest  statements  of 
Ireland's  case— the  very  haughtiest,  grandest  defiance  flung  in  the  face  of  Ireland's  enemies 
that  ever  yet  fell  frx)m  the  lips  of  man? — (loud  cheers.]}  Or  can  I  condemn  the  alternative 
put  by  Mr.  Meagher,  who  says,  when  the  last  constitutional  appeal  shall  be  made,  and  shall 
fail — "Thenupwitn  the  buricades,  and  invoke  the  God  of  Battles?" — (great  cheering.) 
Can  I  repudiate  this — who  hold  that  constitutional  appeals  are  long  since  closed  against  us, 
and  that  we  have  even  now  no  resource,  except — when  we  have  the  means  and  the  pluck  to 
do  it— the  barricades  and  the  God  of  Battles.^ — (hear,  hear,  and  loud  cheers.)  No;  all  the 
seditions  and  treasons  of  these  gentlemen  I  adopt  and  accept,  and  I  ask  for  more — (hear, 
hear.)  Whatever  has  been  done  or  said  by  the  most  disaffected  person  in  all  Ireland  against 
the  existence  of  the  party  which  calls  itself  the  government — nothing  can  go  too  far  for  me. 
Whatever  public  treasons  there  are  in  this  land,  I  nave  stomach  for  them  all — (loud  cheering.) 
But,  sir,  have  we  not  had  in  Ireland  somewhat  too  much  of  this  adopting  and  avowing,  or 
also  repudiating  and  disavowing  what  has  been  said  or  done  by  others  r  Might  we  not,  per- 
luuks,  act  with  advantage  less  as  parties,  and  more  as  mere  men,  each  of  us  on  his  ovm  indi- 
yiaual  responsibility? — (hear,  hear.)  For  myself,  though  an  active  member  of  the  Irish 
Confederation,  I  declare  that  I  do  not  belonz  to  the  Young  Ireland  party,  or  to  any  party.  I 
have  found  myself  nnsuited  to  party  ties  and  trammels  altogether;  I  have  been  found  not  to 
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The  practice  is,  when  the  objection   is  taken  before   plea,  to  Th»  QuM?r 
quash  the  indictment,  and  when  after  plea,  to  put  the  prosecutor  j.  Mitchbl. 
to  his  election.     I  admit  that  the  objection  is  not  available  in        — ■ 
arrest  of  judgment  and  that  it  is  not  the  ordinary  practice  to  ooymiment 

Securitiet  Aet 

dnw  auietlj  either  in  single  or  double  harness — (hear,  hear,  and  kn^ter.)    I  ymj  soon  indictment. 

quarreued  with  the  old  Bepeal  Association;  and  as  for  the  Confederation,  it  has  once  or  

twice  nearlj  (quarrelled  with  me.    Not  many  weeks  ago  the  council  of  the  Confederation,  ^^  ooont 

headed  br  Smith  O'Brien  and  Mr.  Meagher,  thought  it  necessarj  to  disaTow  mj  prooeedinn. 

Yerr  weU;  what  hann  came  of  it?    I  merely  retorted  in  the  most  good  humonrea  way  in  the 

world,  by  setting  them  at  defiance;  and  things  went  on  afterwards  more  smoothly  than  ever — 

(dieera.  and  laughter. )    In  short,  I  have  lon^  felt  that  I  belong  to  a  party  of  one  membei^-Hi 

party  wnoee  basLs  of  action  is  to  think  and  act  ror  itself— whose  one  ftinaamental  rule  is  to  speak 

Its  mind — (cheers. )    Its  secretary,  committee,  librarian^  and  treasurer  are  all  one  in  the  same 

perMo;  and  in  its  proceedings,  I  assure  you,  there  reigns  the  most  unbroken  unanimity — 

(continued  laughter.)    Seriously,  sir,  I  know  no  other  way  of  ensuring  both  honest  unani- 

mityr,  and  independent  co-operation,  than  this  ter^r  way  of  mine;  and  with  these  views  and 

Mutiments,  you  may  be  sure  I  am  not  likely  to  misconceiTe  the  motiye  of  your  kindness  ift 

ttking  me  to  join  your  party  to>night.    I  am  here,  I  belieTc,  as  your  ^est  on  one  account 

alone.    Ton  will  say  whether  I  state  it  truly.    I  am  here  not  as  a  Jacobin  (which  I  am  not). 

nor  ss  a  Communist  (which  I  am  not),  nor  even  as  a  Republican  (which  I  am,) — (loud 

cheers) ;  but  simply  and  merely  because  I  am  a  bitter  and  irreconcilable  enemy  to  the  British 

GoTemment — (hear,  hear.)    Will  you  fomye  me  for  speaking  so  much  about  myself,  on  this 

the  first  time  I  haye  had  the  honour  to  address  an  auoience  in  the  south  of  Ireland — (hear, 

hear.)    I  assure  you  it  is  not  my  habit;  nor  would  I  do  so  to-ni^ht,  but  that  I  found  my- 

sell  on  my  arriyu  in  Limerick  to-day,  in  a  rather  singular  position.    I  found  some  twenty 

ortmity  poor  fellows  who  had  risen  yery  early  in  the  morning  for  no  other  purpose  but  to 

hoot  me  as  I  came  into  town.    I  haye  no  ill  will,  I  assure  you,  a^pinst  those  who  hooted,  nor 

ersD  against  those  who  set  them  on  to  hoot — (hear.)    I  belieye  it  all  arose  out  of  some  ex- 

pnnions  in  my  p^>er.  The   United  Irishman — (loud  cheers  for  The  United  Jrishsnan). 

which  were  construed  as  disrespectful  to  the  memory  of  one  whom — ^whateyer  I  may  think  of 

him— most  Catholics  reyere  as  tneir  Emancipator.  I  think  the  passage  did  i.ot  really  oonyey  the 

groM  and  dmading  imputation  on  O'Connelrs  memory  that  has  oeen  snelled  out  of  it;  bat 

at  any  rate  i  must  acknowledge  that  the  feeling  on  the  part  of  these  people  against  me  is  not 

an  unnatural  one,  and  that  is  merely  an  exaffgerated  and  peirerted  example  of  a  sentiment 

creditable  in  itself— (hear. )     But,  sir,  while  I  admit  this,  I  must  also  insist  on  my  ri^t  to 

hoU  and  to  express,  on  all  public  questions,  and  on  the  characters  of  public  men,  the  opiniona 

vhieh  I  haye  honestly  formed— (cheers.)    I  established  that  paper  in  order  to  assert  and 

rindieate  this  riffht,  as  well  as  all  otiier  rights  of  Irishmen,  and  especially  the  rights  of 

labouring  people  like  my  friends  who  hooted  me  this  morning.    And  I  must  imorm  them  that 

I  yaloa  the  hootings  of  a  mob  just  as  little  as  the  indictment  of  an  Attomey-(Hneral — (hear, 

hear,  aad  cheers.)    And  farther,  that  I  had  rather  never  be  invited  to  a  puolic  assembly,  nor 

appear  in  a  publie  place,  nor  sit  at  good  men's  feasts, — I  had  rather  be  overwhelmed  by  state 

proeecotions,  uid  by  the  execration  of  my  countrymen,  all  at  once,  than  yield  or  waive  the 

privilege  df  saying  what  I  think  for  a  single  hour-^hear^  hear,  and  great  cheering.)   Enough 

now  abirat  these  nersonal  masters.    As  to  the  position  oi  our  great  cause,  I  think  it  is  full  of 

peril  as  well  as  full  of  hope.    In  proportion  as  the  Irish  nation  has  been  rathering  up  strength 

aad  spirit  to  rid  its  soil  of  their  enemies,  those  enemies  have  also  oeen  collecting  their 

strength  and  hardening  their  hearts  to  hold  our  country  in  our  despite.    It  is  fortunate,  I 

think,  that  those  who  nave  taken  a  forward  part  in  rousing  our  people  to  these  hopes  and 

effnti,  are  the  first  to  bear  the  brunt  of  the  oanger.    It  is  better  tiiat  they  should  be  called  to 

eicoonter  it  in  the  courts  of  justice  first,  than  that  it  should  fall  on  a  people  not  yet  prepared 

ia  the  field.    But  while  we  meet  the  enemy  in  the  Queen's  Bench,  we  have  a  right  to  call 

raon  you  to  sustain  us  by  a  firm  and  universal  avowal  of  your  opinion.    On  the  constituents 

«  Smith  O'Brien  especially  devolves  this  duty.    While  the  British  Parliament  calls  his  exer- 

tioDs  ** treason"  ana  ** felony,"  it  is  for  his  constituents  to  declare  that  in  all  this  treason 

aid  felony  he  is  doing  lus  duty  by  them — (cheers.)    And  more  than  this;   it  is  your  duty 

fnther  to  prepare  syst^natically  to  sustain  him,  if  it  come  to  that,  in  arms — (loud  and 

enthusiastic  cheering.)    May  I  presume  to  address  the  women  of  Limerick — (hear,  near,  and 

load  cheers.)    It  is  the  first  time  I  have  ever  been  in  the  presence  of  the  daughters  of  those 

heroines  who  held  the  breach  against  King  William;  and  they  will  understand  me  when  I 


he  needfTU  to  come  to  the  last  resort,  that  the  citizens  of  Limenck,  male  ana  female,  will  not 
(iiigraoe  their  paternal  and  maternal  ancestors — (hear,  hear,  and  cneers.)  Before  sitting  down 
new,  I  wish  to  contradict  one  calumny.  It  has  been  said  of  me — Lord  Clarendon  has  had  it 
posted  up  over  Dublin — ^that  I  have  been  inciting  the  people  to  plunder  and  massacre;  that 
my  object  is  to  raise  a  hasty  and  immature  insurrection;  that  I  want  to  plunder  houses,  to 
rob  hmks,  to  break  into  shomi  and  stores.  Need  I  refute  this  outrageous  calumny? — (cries 
of  "^  BO,"  and  cheers.)    Who  ever  hoard  me  stimukte  my  countrymen  to  civil  war  against 
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The  Queen  quash  indictments  for  serious  offences  such  as  treasons.     But  in 

J.  MiTCHEL.  y^^  V.  The  King  (3  T.  E.  106),  Buller,  J.,  when  speaking  of 

an  objection  similar  to  the  present,  says,  "  as  to  the  remaining  ob- 

GoTMTiment  jcction,  that  is  founded  on  a  point  which  once  embarrassed  me  a 

Securities  Act. 

their  own  flesh  and  hlood  ?  My  friends,  we  have  no  enemies  here  save  the  British  Govern- 
ment and  their  abettors.  A  war  of  assassination  and  plunder  against  our  countrymen  would  be 
a  wound  to  our  own  vitals — (hear  and  cheers. )  I  shall  say  no  more  of  this ;  but  again  heartily 


Indictment 
Ist  count. 


thanking  yon  for  your  kindness,  I  conclude  by  urging  ]^ou  once  more  to  stand  by  and  sustain 
Smith  O'Brien  against  his  enemies  and  yours — ^to  sustain  him,  not  for  his  sake,  but  for  your 

°^"^'  If  yet  you  are  not  lost  to  common  sense, 

Assist  your  patriot  in  your  own  defence. 
The  foolish  cant — he  went  too  far — despise, 
And  know  that  to  be  brave  is  to  be  wise. 

Mr.  Mitchel  {meaning  the  said  John  Mitchel)  sat  down  amidst  protracted  cheering. 

And  the  said  lelonious  compassing,  imagination,  invention,  device,  and  intention,  he  the 
said  John  Mitchel  afterwards,  to  wit^  on  the  thirteenth  day  of  May,  in  the  eleventh  year  of 
the  reign  of  our  said  Lady  the  Queen,  to  wit,  at  the  parish  aforesaid,  in  the  county  of  the  city 
of  Dublin  aforesaid,  did  further  feloniously  express,  utter,  and  declare,  by  then  and  there 
feloniously  publishing  a  certain  other  printing  in  one  other  number  of  the  said  public  news- 
paper called  The  United  Irithman^  which  is  as  follows;  that  is  to  say, 

The  Times  on  Rebellions. 

The  Timee  appears  to  have  been  labouring  under  the  impression  that  Mr.  Mitchel 
(meaning  the  said  John  Mitchel)  had  given  himself  out  for  a  *^hero,"  and  the  leader  of  a 
rebellion,  and  forther,  that  the  three  prosecuted  confederates  went  to  Limerick  to  fight  a 
pitched  battle,  instead  of  to  attend  a  peaceful  evening  party.  Now  the  fact  is.  the  edi^r  of 
The  United  Iriahman  (ineaning  the  said  John  Mitchel)  is  no  hero  at  all,  and  never  said  he 
was.  He  (meaning  the  said  John  Mitchel)  has  only  endeavoured  to  persuade  his  countrymen 
that  they  will  never  gain  their  liberties,  except  Dy  fighting  for  them ;  and  that  the  only 
arguments  the  English  Government  will  understand  are  the  points  of  pikes — that's  all.  An^ 
he  (meaning  the  said  John  Mitchel)  continues  to  preach  this  saving  doctrine,  and  will 
continue  so  to  do  until  a  considerable  number  of  his  countrymen  agree  with  him  (meaning 
the  said  John  Mitchel),  and  then  he  hopes  to  aid  in  enforcing  the  arguments  practically — 
fhaf  s  alL  As  to  the  '* sneaking  away"  of  Mr.  Mitchel  and  Mr.  Meagher,  or  eimer  of  thera, 
''under  the  protection  of  police,"  or  any  raotection.  it  is  merely  an  untruth,  and  the 
writer  in  The  Timee  who  wrote  it,  and  the  eaitors  of  Saunders  and  The  Mail  who,  we  find, 
have  copied  it,  knew  it  to  be  an  untruth. 

And,  in  another  part  of  the  said  last-mentioned  number  of  the  said  public  paper  called 
T%e  United  Irishmany  a  certain  other  printing,  which  is  as  follows ;  that  is  to  say, 

Letter  to  the  Protestant  Farmers^  Labourers,  and  Artizans  of  the  North  of  Ireland. 

No.  II. 

My  Friends, — Since  I  wrote  my  first  letter  to  you,  many  kind  and  flattering  addresses  have 
been  made  to  yon  by  exceedingly  genteel  and  very  rich  noolemen  and  g^entlemen.  Those  of 
you,  especially,  who  are  Orangemen,  seem  to  have  somehow  got  into  high  favour  with  this 
genteel  class,  which  must  make  you  feel  rather  strange,  I  think : — ^vou  have  not  been  used  to 
much  recognition  and  encouragement  of  late  years  from  British  Viceroys,  or  the  noble  and 
right  worshipful  Grand  Masters.  They  rather  avoided  you;  seemed,  ind^d,  as  many  thought, 
somewhat  ashamed  of  you  and  your  old  anniversaries.  Once  upon  a  time  no  '[j\s\\  nobleman 
or  British  minister  daied  make  light  of  the  colours  of  Aughrim  and  the  Boyne.  But  can  you 
divine  any  cause  for  the  sudden  change  of  late }  Do  you  understand  why  the  Whig,  Lord 
Clarendon,  calls  you  so  many  names  of  endearment,  and  the  Earl  of  Enniskilleu  tenderly 
entreats  you  as  a  father  his  only  child }    Can  these  men  want  amthing  from  you } 

Let  us  see  what  the  drift  of  their  addresses  generally  is.  Lord  Clarendon,  the  English 
governor,  congratulates  you  on  your  **  loyalty,"  and  your  "  attachment  to  the  constitution," 
and  seems  to  calculate,  though  I  know  not  why,  upon  a  continuance  of  those  exalted 
sentiments  in  the  North.  Lora  Enniskilleu,  the  Irish  nobleman,  for  his  part,  cautions  you 
earnestly  against  Ponenr  and  Papists^  and  points  out  how  completely  you  would  be  overborne 
and  swamped  by  Cathouc  majonties  in  all  public  afiairs. 

My  Lora  Enniskilleu  does  not  say  a  word  to  you  about,  what  is,  after  all,  the  main  concern, 
the  tenure  of  your  farms,  not  one  word.  It  is  about  your  Protestant  interest  he  is  uneasy.  He 
is  apprehensive,  not  lest  you  should  be  evicted  by  landlords,  and  sent  to  thepoor-house,  but 
lest  puiigatory  and  seven  sacraments  should  be  thnist  down  your  throats.  Tnis  is  simply  a 
Protestant  pious  fraud  of  his  Lordship's,  merely  a  right  worshipful  humbug.  Lord  Ennis- 
killen,  and  eveir  other  commonly  informed  man,  knows  that  there  is  now  no  Protestant 
interest  at  all;  tnat  there  is  absolutely  nothing  left  for  Protestant  and  Catholic  to  quarrel  for: 
even  the  church  establishment  is  not  a  Catnolio  and  Protestant  question,  inasmuch  as  all 
dissenters,  and  all  plebetan  churchmen,  are  as  much  concerned  to  put  an  end  to  that 
nuisance  as  Catholics  are.  Lord  Enniskillen  knows,  too  (or,  if  he  do  not  he  is  the  veir  stupidest 
Onmd  Master  in  Ulster),  that  an  ascendancy  of  one  sect  over  anotner  is  from  nenceforth 
impossible.  Hie  fierce  rehgons  seal  that  animated  our  fiitherson  both  sides  is  utterly  dead  and 
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CTeat  deaL     Some  years  have  elapsed  since  I  looked  into  it;  but  The  Qubbh 
I  belieye  I  can  state  pretty  accurately  how  it  stands.     In  misde-  j.  Mitchsu 
meanors  the  case  in  Burrow  shows  that  it  is  no  objection  to  an        — • 
in<Uctment  that  it  contains  several  charges.     The  case  offelames  Ooyemment 

Securitiei  Act. 

gone:— I  do  not  know  whether  this  is  for  our  advantage  or  not ;  but,  at  any  rate,  it  is  gone :  indiofamirat. 

Boboaj  in  all  Europe  would  now  so  much  as  understand  it.  and  if  any  man  talks  to  you  now  

of  religious  sects,  when  the  matter  in  hand  relates  to  civil  and  political  rights,  to  adminis-  ^^  count 
tntion  of  ffovemment,  and  distribution  of  property, — depend  on  it  though  he  wear  a  coronet 
on  his  hea^  he  means  to  cheat  you.  In  fact  religious  hatred  has  oeen  kept  aUve  in  Ireland 
knger  than  anywhere  else  in  Christendom,  just  for  the  simple  reason  that  Irish  landlords  and 
Briti^  statesmen  found  their  own  account  in  it :  and  so  soon  as  Irish  la^^dlordism,  and 
British  dominion  are  finally  rooted  out  of  the  country,  it  will  be  heard  of  no  longer  in  Ireland, 
my  more  tiian  it  is  in  France  or  Belgium  now. 

If  you  have  still  any  doubt  whether  Lord  Enniskillen  meant  to  cheat  you,  I  only  ask  yon 
to  remember,  >Sr«<,  that  he  has  written  you  a  long  and  paternal  letter,  upon  the  state  of  the 
coimtrT,  and  has  not  once  alluded  to  your  tenant-right ;  and,  second,  that  he  belongs  to  that 
class  or  persons  from  whom  alone  can  come  any  danger  to  your  tenant-right, — ^whidi  is  your 
life  and  property. 

As  for  Lord  Clarendon  and  his  friendly  addresses,  exhorting  to  '*  loyalty*'  and  attachment 
to  institutions  of  the  country.  I  need  hardly  tell  tou  that  A«  is  a  cheat.  What  institutions  of 
the  eountiT  are  there  to  be  attached  to }  That  all  who  pay  taxes  should  have  a  voice  in  the 
outlay  of  those  taxes  is  not  one  of  our  institutions,— that  those  who  create  the  whole  wealth  of 
the  state  by  their  labour  should  get  leave  to  live,  like  Christians,  on  the  fruits  of  that  labour, 
—Hiit  is  not  amongst  the  institutions  of  the  country.  Tenant-right  is  not  an  institution  of 
the  country.  No ;  out-door  relief  is  our  main  institution  at  present— our  Mapna  Chart4t—<ixa 
M  of  Bights.  A  hi|fh  paid  church  and  a  low-fed  people,  are  institutions ;  stipendiary 
clergymen,  packed  juries,  a  monstrous  army  and  navy^  which  we  pay,  not  to  aefena,  but  to 
coerce  us, — these  are  institutions  of  the  country.  Inoian  meal,  too,  strange  to  say,  though  it 
croira  four  thousand  miles  o£f,  has  come  to  be  an  institution  of  tiiis  country.    Are  these  the 

Tenerable  institutions  "  you  are  expected  to  shoulder  your  muskets  to  defend  ? 

But,  then,  **  Protestants  have  alwavs  been  loyal  men."  Have  they  ?  And  what  do  they 
BMsn  by  **  loyalty  V  I  have  never  lound  that,  in  the  north  of  Ireluid,  this  word  had  any 
mesning  at  all,  except  that  we,  Protestants,  hated  the  Papists,  and  despised  the  Frenoh ; 
this.  I  think,  if  you  will  examine  it,  is  the  true  theory  of  "loyalty  *^  in  Ulster.  I  can 
hsoly  fimcy  any  of  my  countrymen  so  brutally  stupid  as  to  really  profer  high  taxes  to  low 
taxes,— to  be  really  proud  of  the  honor  of  supporting  '*the  Prince  Axbe&t,"  and  his  lady,  and 
their  children,  and  all  the  endless  list  of  cousins  and  uncles  that  they  have,  in  magmncent 
idhmesa,  at  the  sole  expense  of  half-starved  labouring  people.  I  should  like  to  meet  the 
Boitiiem  farmer,  or  laMuring  man,  who  would  tell  me,  in  so  many  words,  that  he  {msfen 
dear  government  to  cheap  government :  that  he  likes  the  House  of  Brunswick  better  than  his 
own  hoiw) ; — that  he  would  rather  nave  the  affairs  of  the  country  mimaged  by  foreign 
noblemen  uid  gentiemen  than  by  himself  and  his  neighbours ;  that  he  is  content  to  pay, 
equip,  and  arm  an  enormous  army,  and  give  the  command  of  it  to  those  foreign  noblemen, 
and  to  be  disarmed  himself,  or  liable  to  oe  disarmed,  as  you  are.  my  friends,  at  any  moment 
1  diodd  like  to  see  the  fSace  of  the  Ulsterman,  who  would  say  plainly  that  he  deems  himself 
unfit  to  have  a  voice  in  the  management  of  his  own  affairs,  the  outuiy  of  his  own  taxes,  or 
the  government  of  his  own  country.  If  any  of  you  will  admit  this,  I  own  he  is  a  loyal  man. 
and  attached  to  our  venerable  institutions ;  and  I  wish  him  joy  of  his  loyalty,  ana  a  good 
qiptite  for  his  yellow  meaL 

Kow,  Lord  Clarendon  and  Lord  Enniskillen  want  you  to  say  all  this.  The  Irish  noble  and  the 
British  statesman  want  the  very  same  thins :  they  are  both  a  tale.  The  Grand  Master  knows 
that  if  yon  stick  by  jour  loyalty,  and  uphold  British  connexion,  you  secure  to  him  his  coronet. 
his  i^uence,  and  nis  rental ; — discharged  of  tenant  right,  and  sill  plebeian  claims.  And  Lora 
CSsroidon  knows,  on  his  side,  that  if  you  uphold  landlordism  ana  abandon  tenant  right,  and 
bend  an  your  enerj^es  to  resiisting  the  **  encroachments  of  popery,"  you  thereby  perpetuate 
British  aominion  in  Ireland,  and  kee^  the  **  Empire"  going  yet  a  little  while.  Irish  land- 
loi^sm  has  made  a  covenant  with  British  government^  in  these  terms, — **keep  down  for  me  my 
tenantry,  my  peasantry,  my  *  masses,'  in  due  submission,  with  your  troops  and  laws ;— and  I 
wiD  garrison  the  island  for  you,  and  hold  it  as  your  liege-man  and  vassal,  for  ever." 

Do  you  not  know^  in  your  very  hearts,  that  this  is  true }  And  still  you  are  **  loyal"  and 
tttaehe^  to  the  institutions  of  the  country! 

I  tell  yon  frankly,  that  I,  for  one,  am  not  *'  loyal."  I  am  not  wedded  to  the  Queen  of 
^land,  nor  unalterably  attached  to  the  House  or  Brunswick.  In  fiact,  I  love  my  own  bam 
better  than  I  love  that  nouse.  The  time  is  long  past  when  Jehovah  anointed  ^ngs.  The 
tfaiag  has  long  since  grown  a  monstrous  imposture,  and  has  been  already,  in  some  civilized 
eoBDtries,  detected  as  such,  and  drummed  out  accordingly.  A  modem  king,  my  friends,  is  no 
nm  like  an  ancient  anointed  Shepherd  of  the  people  than  an  Archbishop  s  apron  is  like  the 
rrtni  and  Thummim.    There  is  no  divine  right  now  but  in  the  Sovereign  people. 

And  for  the  *'  Institutions  of  the  Country,''^ I  loathe  and  despise  ^em ;  we  are  sickening 
ad  dying  of  theae  institutions  &st;  they  are  oonfiuming  ns  like  a  plague,  degnding  us  to 
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admits  of  a  different  consideration,  but  even  in  such  it  is  no  objec- 
tion at  this  stage  of  the  prosecution.  On  the  face  of  an  indictment 
every  count  imports  to  oe  for  a  different  offence,  and  is  charged  as 
at  different  times,  and  it  does  not  appear  on  the  record  whether 

paupers  in  min^  body,  and  estate — ^yes,  makine  onr  very  souls  beggarly  and  cowardly.  They 
are  a  fiulure  andf  a  fraud,  these  institutions ; — ^n*om  the  topmost  crown  jewel  to  the  meanest 
detectiTc's  note  book  there  is  no  soundness  in  them,  CFod  and  man  are  weary  of  them. 
Their  last  hour  is  at  hand ;  and  I  thank  God  that  I  Uto  in  the  days  when  I  shall  witness  the 
utter  downfall,  and  trample  upon  the  graye,  of  the  most  portentous,  the  grandest,  meanest, 
fidsest,  and  cruellest  tyranny  mat  ever  deformed  this  world. 

These,  you  think,  are  strong  words;  but  they  are  not  one  whit  stronger  than  the  feeling  that 
prompts  mem — that  glows  this  moment  deep  in  the  souls  of  moving  and  awakening  millions 
of  our  fellow  countrymen  of  Ireland, — ay,  and  in  your  souls,  too,  Protestants  of  Ulster,  if  you 
would  acknowledge  it  to  yourselyes.  I  smile  at  the  formal  resolution  about "  loyalty  to  Queen 
Victoria,''  so  eagerly  passed  and  hurried  over  as  a  dubious  kind  of  form  at  tenant  nght  meet- 
ings and  **  Proteiatant  Repeal"  meetings.  I  laughed  outright  here,  on  Tuesday  night  last,  at 
the  suspicious  warmth  with  which  Dublin  merchants,  as  if  half  afraid  of  themselves, 
protested  so  anxiously  that  they  would  yield  in  loyalty  to  none.  They,  Democrats  by  nature 
and  position,  meeting  there  without  a  nobleman  to  countenance  them ;  with  the  Queen's 
representative  scowling  black  upon  them  from  his  castle,  are, — ^they  declare  it  with  most 
nervous  solemnity — loyal  men.  Indeed,  it  was  easy  to  see  that  a  vague  feeling  was  upon  them 
of  the  real  meaning  and  tendency  of  all  these  meetmgs,— of  what  all  this  must  end  in,  and  to 
what  haven  they  and  you.  and  we^  are  all,  in  a  happy  nour,  inevitably  drifting  together. 

My  friends,  tne  people  s  sovereign^ :  the  land,  ana  sea,  and  air  of  Ireland,  for  the  people  of 
Irelimd ;  this  is  the  gospel  that  the  Heavens  and  the  earth  are  preaching,  and  that  all  hearts 
are  secretly  burning  to  embrace.  Give  up  for  ever  that  old  interpretation  you  put  upon  the 
word  **  Repeal." 

BiiPBAL  is  no  priest-movement ;  it  is  no  sectarian-movement ;  it  is  no  money-swindle,  nor 


i^hty  passionate  struggle  of  a  nation  hastening 
which  unspeakable  throes  all  the  parts,  and  powers,  and  elements  of  our  Irish  existence, — our 
Confederations,  our  Protestant  Repeal  Associations,  our  Tenant-right  Societies,  our  Clubs, 
Cli()ues,  and  Committees,  amidst  confrisions  enough  and  the  saddest  jostling  and  jumbling, — arc 
all  inevitably  tending,  however  unconsciously,  to  one  and  the  same  illustrious  gcMd, — not  a  local 
Legulature, — not  a  return  to  '*  our  ancient  constitution,"  not  a  golden  link,  or  a  patch-work 
Parliament  or  a  CoUeffe-greenchapel-of-ease  to  Saint  Stephen's— but  an  IRISH  REPUBLIC, 
one  and  inoivisible.  And  how  are  we  to  meet  that  day }  In  armSy  my  countrymen,  in  arms. 
Thus,  and  not  otherwise,  have  ever  nations  of  men  sprunff  to  liberty  and  power. — But  why  do 
I  reason  thus  with  you,— with  you,  the  Irish  of  Ulster,  wno  never  have  denied  the  noble  creed 
and  Sacraments  of  manhood  ?  You  have  not  been  schooled  for  foilr  years  in  the  fatal  cant  of 
moral  force — ^you  have  not  been  utterly  debauched  and  emasculated  oy  the  dap-trap  platitudes 
of  public  meetings,  and  the  empty  glare  of  **  imposing  demonstrations ;"  you  have  not  yet 
learned  the  litany  of  slaves,  and  the  whine  of  beaten  hounds,  and  the  way  to  die  a  coward'a 
death.  No ;  let  once  the  great  idea  of  your  country's  destiny  seize  on  you,  my  kinsmen,  and 
the  way  will  be  plain  before  you  as  a  pike-staff  twelve  feet  long. 

Yet  there  is  one  lesson  you  must  learn — ^fraternal  respect  for  your  countrymen  of  the  south, 
and  that  sympathy  vnth  them,  and  faith  in  them,  without  which  there  can  do  no  vital  nation- 
ality in  Ireland.  You  little  know  the  history  and  sore  trials  and  humiliations  of  this  ancient 
Irisn  race ;  ground  and  trampled  first  for  long  a^s  into  the  yerj  earth,  and  then  taught — 
expressly  tauaht — in  solemn  harangues,  and  even  m  sermons,  that  it  was  their  duty  to  die,  and 
see  their  children  die  bdbre  their  &ces,  rather  than  resist  their  tyrants  as  men  ought.  You 
can  hardly  believe  that  creatures  witli  the  gait  and  aspect  of  men  could  have  been  brought  to 
tliis.  And  you  cannot  wonder  that  they  aaould  have  been  slow,  slow  in  struggling  upward 
out  of  such  darkness  and  desolation.  But  I  tell  you  the  light  has  at  lengtli  come  to  them  : 
the  flowery  spring  of  this  year  is  the  dawning  of  their  day ;  and  before  the  com  fields  of  Ire- 
land are  white  for  the  reaper,  our  eyes  shall  see  the  sun  flashing  sdoriously,  if  the  Heavens  be 
kind  to  us.  on  a  hundred  tnousand  pikes.  I  will  speak  plainly.  There  is  now  growing  on  the 
soil  of  Ireland  a  wealth  of  grain,  and  roots,  and  cattle,  rar  more  than  enough  to  sustain  in  life 
and  in  comfort  all  the  inhabitants  of  tiie  island.  ThiU  toeiUth  must  not  leave  us  another  year^ 
— not  until  every  grain  of  it  is  fought  for  in  every  stage,  from  the  tyini^  of  the  sheaf  to  the 
loading  of  the  ship.  And  the  effort  necessary  to  that  simple  act  of  self-preservation  will  at 
one  aim  the  same  olow  prostrate  British  dommion  and  landlordism  together.  'Tis  but  the  one 
act  of  volition — ^if  we  resolve  but  to  Uve^  we  make  our  country  a  free  and  Sovereign  state. 

Will  you  not  gird  up  your  loins  for  this  great  national  struggle,  and  stand  with  your  country- 
men for  life  anoL  land  r  Will  you,  the  sons  of  a  warlike  race,  the  inheritors  of  conquering 
memories, — ^with  the  anna  of  freemen  in  all  your  homes,  and  relics  of  the  gallant  republicans  ol 
nine^-eight  for  ever  before  your  eyea — ^will  you  stand  folding  your  hands  in  helpless  "  lovaltyj" 
— and  while  every  nation  in  Christendom  is  seizing  on  its  birth-right  with  armed  hanos,  will 
yon  takft  pi^tienily  witii  yov  ntiouB  of  yellow  meal,  and  your  inevitable  portion  of  eternal 
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the  offences  are  or  are  not  distinct.     But  if  it  appear  before  the  Thb  Queen 
defendant  has  pleaded  or  the  jury  are  charged,  that  he  is  to  be  j.  mitchel. 
tried  for  separate  offences,  it  has  been  the  practice  of  the  judges         — - 
to  quash  the  indictment,  lest  it  should  confound  the  prisoner  in  his  oomnment 

SecuritieB  Act 

eontempt  ?    If  thia  be  your  determination^  Protestants  of  Ulster,  then  make  haste,  sign  addresses  Tn^-fment 
of  loyaltj  and  confidence  in  Lord  Clarendon,  and  protest,  with  that  other  Lord,  your  unalter- 
able attachment  to  **  onr  Tenerable  institutions."  John  Mitcubl. 
Against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
■id  Lady  the  Queen,  her  crown  and  dijmity. 

Second  Count. — And  the  jurors  atbresaiiL  upon  their  oath,  do  further  present  that  the  2nd  count, 
nid  John  Mitchel,  after  the  passing  of  the  said  Act  of  Parliament  made  and  passed  in  the  said 
derentii  year  of  the  reign  of  our  said  Sovereign  Lady  Queen  Victoria,  entitled  **  An  Act  for 
the  better  Security  of  the  Crown  and  Goyemment  of  the  United  Kingdom,"  to  wit,  on  the 
nxth  day  of  Ma^,  m  the  said  eleventh  year  of  the  reign  of  our  said  Lady  the  Queen,  to  wit,  at 
the  parish  of  Saint  Thomas,  in  the  county  of  the  city  of  Dublin,  within  the  United  Kingdom. 
Monionsly  did  compass,  imanno,  invent,  devise,  and  intend  to  deprive  and  depose  our  said 
Ij^y  the  Queen  from  the  st^le,  honour,  and  royal  name  of  the  Imperial  crown  of  the  United 
Kingdom,  and  the  said  felonious  compassing;,  imagination,  invention,  device,  and  intention,  he 
the  said  John  Mitchel  then  and  there  feloniously  did  express,  utter,  and  declare,  by  then  and 
there  feloniously  publishing  a  certain  printing  in  a  certain  public  newspaper  called  The  United 
Iri^kmany  of  which  he,  the  said  John  Mitchel,  then  and  tnere  was  the  proprietor,  which  said 
printing  is  as  follow^  that  is  to  say  [here  the  prisoner's  speech  at  Limerick  is  set  out  with 
the  innendoes,  as  in  the  first  count],  against  the  form  of  the  statute  in  such  case  made  and 
prorid^  and  against  the  peace  of  our  Ladv  the  Queen,  her  crown  and  dignity. 

Third  Count. — ^And  the  Jurors  aforesaio,  upon  their  oath  aforesaid,  do  further  present.  3rd  count 
that  the  said  John  Mitchel,  after  the  passing  of  the  said  Act  of  Parliament  made  ana  passed 
in  the  eleventh  year  of  our  said  Sovereign  Lady  Queen  Victoria,  entitled  **  An  Act  ror  the 
better  Securi^  of  the  Crown  and  Government  of  the  United  Kingdom,"  to  wit,  on  the  thir- 
teenth di^  of  May^  in  the  said  eleventh  year  of  our  said  Lady  the  Queen,  to  wit,  at  the  parish 
of  Saint  Ti.oinas,  in  the  county  of  the  citv  of  Dublin,  within  the  United  Kingdom,  feloniously 
did  compass,  imagine,  invent,  devise,  and  intend  to  deprive  and  depose  our  said  Lady  the  * 
Queen  from  the  s^le,  honour,  and  royal  name  of  the  Imperial  crown  of  the  United  Kingdom, 
ad  the  said  felonious  compassing,  imagination,  invention,  device,  and  intention,  he,  the  said 
John  Mitchel,  then  and  there  feloniously  did  express,  utter,  and  declare,  by  then  and  there 
fekmioosly  publishine  a  certain  printing  in  a  certain  public  newspaper  oilled  The  United 
Irithman^  of  which  he,  the  said  John  Mitchel,  then  and  there  was  tne  proprietor,  which  said 
printing  is  as  follows,  tiiat  is  to  say  [here  the  article  entitled  *  The  Times  on  Rebellions'*  is  set 
oat,  with  the  inuendocs,  as  in  the  first  count],  and  in  another  part  of  the  said  last-mentioned 
nraber  of  the  said  public  newspaper  called  The  United  Iriahmany  a  certain  other  printing, 
vhieh  is  as  follows,  tiiat  is  to  wy  [here  the  **  Letter  to  the  Protestant  Farmers,  Labourers, 
lad  Artisans  of  the  North  of  Ireland^  No.  11. ,  is  set  out,  with  the  innendoes,  as  in  the  first 
eoont],  against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  oor  said  Lady  the  Queen,  her  crown  and  dignity. 

Fou&TH  Count. — ^And  the  jurors  aforesaid^  upon  their  oath  aforesaid,  do  farther  4th  count 
present  Uiat  the  said  John  Mitchel,  after  the  passing  of  the  said  Act  of  Parliament  made  and 
paned  in  the  eleventh  year  of  our  said  Sovereign  Lady  Queen  Victoria,  entitled  *'  An  Act  for 
the  better  Security  of  tne  Crown  and  Gk>vemment  of  the  United  Kingdom,"  on  the  sixth  day  of 
May,  in  the  said  eleventh  year  of  the  reign  of  our  said  Lady  the  Queen,  at  the  parish  of  Saint 
Thomas,  in  the  county  of  the  city  of  Dublin,  within  the  United  Kingdom,  fclomously  did  com- 
pass, imagine,  invent,  devise,  and  intend  to  deprive  and  depose  our  said  Lady  the  Queen  frx>m 
the  style,  honour^  and  royal  name  of  the  Imperial  crown  of  the  United  Kingdom,  and  the  said 
fdoniouscompassing,  imagination,  invention,  device,  and  intention  did  then  and  there  feloniously 
express,  utter,  and  declare,  by  divers  overt  acts  and  deeds  hereinafter  mentioned,  that  is  to  say, 
IB  Older  to  fulfil,  perfect,  and  bring  to  effect  his  most  evil  and  wicked  felony  and  felonious 
enmpasiring,  imagination,  invention,  device,  and  intention  aforesaid,  he^  the  said  John  Mitchel, 
OB  tne  saia  sixth  day  of  May,  in  the  eleventh  year  of  the  reign  aforesaid,  at  the  said  parish  of 
Saint Tliomaa,  in  the  county  of  the  city  aforesaid,  feloniously  did  publish  a  certain  printing  in  a 
eertain  public  newspaper  called  The  United  Irishman^  of  which  said  public  newspaper  he,  the 
■id  John  Mitchel,  then  and  there  was  the  proprietor,  which  is  as  follows,  that  is  to  say  [setting 
oat  the  prisoner's  speech  at  Limerick,  ana  the  innendoes,  as  in  the  first  countj],  and  nirther  to 
fulfil^  pmect,  and  bring  to  e£fect  his  most  evil  and  wicked  felony  and  felonious  compassing, 
imsgination,  invention,  device,  and  intention  aforesaid,  he,  the  said  John  Mitchel,  on  the 
thirteenth  day  of  May,  in  the  eleventh  year  of  the  reign  aforesaid,  at  the  parish  of  Saint  Thomas, 
ia  the  coun^  of  the  city  of  Dublin  aforesaid,  feloniously  did  publish  a  certain  printing  in  a 
certain  public  newspaper  called  The  United  Iriehman,  of  which  said  public  newspaper  he, 
the  said  John  Mitchel,  then  and  there  was  the  proprietor,  which  is  as  follows,  that  is  to  say 
fsit^Bg  oat  the  article  entitled  **  The  Times  on  Rebellions,"  with  the  inuenuoes,  as  in  the 
nst  eoont].  And  farther  to  fulfil,  perfect^  and  bring  to  effect  his  most  evil  and  wicked  felony 
nd  fakmioas  compassing,  imagination,  invention,  device,  and  intention  aforesaid,  he,  the 
nid  Jolm  Mitchel,  on  the  thirteenth  day  of  May,  in  the  eleventh  year  of  the  reign  aforesaid, 
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defence,  or  prejudice  him  in  his  chidlenge  of  the  jury;  for  he 
might  object  to  a  juryman's  trying  one  of  the  offences,  though  he 
might  have  no  reason  to  do  so  in  the  other.  But  these  are  only 
matters  of  prudence  and  discretion.     If  the  judge  who  tries  the 

at  the  parish  of  Saint  Thomas,  in  the  conntf  of  the  city  of  Bublin  aforesaid,  feloniously  did  nub- 
lish  a  certain  xninting  in  a  certain  public  newspaoer  called  The  United  Irishmatiy  of  wnich 
said  public  newi^per  he,  the  said  John  Mitchel,  then  and  there  was  the  proprietor,  which  is 
as  follows,  that  is  to  say  ^ere  the  letter  to  the  Protestant  Farmers,  Labourers,  ana  Artizan  s 
of  the  North  of  Irelano,  No.  II.,  was  set  out,  with  inuendoes,  as  in  the  first  count],  against 
the  form  of  the  statute  in  such  case  made  and  proyided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dij^ty. 

Fifth  Count.— And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
the  said  John  Mitchel,  after  the  passing  of  me  said  Act  of  Parliament  made  and  passed  in  the 
eleventh  year  of  our  said  Soyereign  Xady  Queen  Victoria,  entitled  **An  Act  tor  the  better 
Security  of  the  Crown  and  Gk>yemment  of  the  United  Kingaom,"  to  wit,  on  the  sixth  day  of 
May,  in  the  said  eleyenth  year  of  the  reign  of  our  said  Lady  the  Queen,  to  wit,  at  the  parish 
of  Saint  Thomas,  in  the  county  of  the  city  of  Dublin,  within  the  United  Kingdom,  feloniously 
did  compass,  imagine,  invent,  deyise,  ana  intend  to  levy  war  against  our  said  Lady  the  Queen 
within  that  part  of  the  United  Kinffdom  called  Irehmd,  in  order  by  force  and  constraint  to 
eompel  her  to  change  her  measures  ana  counsels,  and  the  said  felonious  compassing,  imagina- 
tion, invention,  device,  and  intention,  he,  the  said  John  Mitchel,  then  and  there  feloniously 
did  express,  utter,  and  declare,  by  then  and  there  feloniously  publishing  a  certain  printing  in 
a  certain  public  newspaper  callea  The  United  Irishman^  oi  which  he,  the  said  John  Mitctiel, 
then  and  there  was  tne  proprietor,  which  is  as  follows^  that  is  to  say  [here  Mr.  Mitchel's 
tpeech  at  Limerick  was  set  out^  with  the  inuendoes,  as  in  the  first  count].  And  the  said 
felonious  compassing,  imagination,  invention,  device,  and  intention,  he,  the  said  John  Mitchel, 
afterwards,  to  wit,  on  the  thirteenth  day  of  May,  in  the  eleventh  Vear  of  our  said  Lady  the 
Que^  to  wit,  at  the  parish  aforesaid,  in  the  county  of  the  city  of  Imblin  aforesaid,  did  further 
feloniously  express,  utter,  and  declare,  by  then  and  there  felonioudy  publishing  a  certain  other 
printinff  in  one  other  numbOTof  the  said  public  newspaper  called  The  United  Irishman,  which 
IS  as  foUows,  that  is  to  say  fhere  the  artide  entitled  "  The  Times  on  Rebellions."  was  set  out, 
with  the  inuendoes,  as  in  tne  first  count].  And  in  another  part  of  the  said  last-mentioned 
number  of  the  said  public  newspaper  called  T?he  United  Irishman^  a  certain  other  printing, 
which  is  as  follows,  that  is  to  say  Jliore  the  letter  to  the  Protestant  Farmers,  Labourers,  and 
Artizans  of  the  North  of  Ireland,  No.  II.,  was  set  out,  with  the  inuendoes,  as  in  first  count], 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 

Sixth  Count. — ^And  the  iurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
the  said  John  Mitchd.  after  tne  passing  of  the  said  Act  of  Parliament,  made  and  passed  in  the 
said  eleventh  year  of  tne  reign  of  our  said  Sovereign  LadyQueen  Victoria,  entitled  "  An  Act  for 
the  better  Security  of  the  Crown  and  CK>vemment  of  the  United  Kingdom,"  to  wit,  on  the  sixth 
day  of  May,  in  the  said  eleventh  year  of  the  rei^  of  our  said  Lady  the  Queen,  to  wit,  at  tho 
parish  of  Saint  Thomas  in  the  county  of  the  city  of  Dublin  within  the  United  Kingdom, 
feloniously  did  compass,  imagine,  invent,  devise,  and  iutend  to  levy  war  against  our  said 
Lady  the  Queen,  within  that  part  of  the  United  Kingdom  called  Ireland,  in  order,  by  forco 
and  constraint,  to  compel  her  to  change  her  measures  and  counsels,  and  the  said  felonious 
compassing,  imaginatioiL  invention,  aevice.  and  intention,  he,  the  said  John  Mitchel^  then 
and  there  feloniouslj  did  express,  utter,  ana  declare,  by  then  and  there  feloniously  publishing 
a  certain  printing  in  a  certain  public  newspaper  called  The  United  Irishman,  of  which  ho 
the  said  John  Mitchel  then  ana  there  was  the  proprietor,  which  said  printing  is  as  follows, 
that  is  to  say  [here  the  prisoner's  speech  at  Limerick  was  set  out,  with  the  inuendoes,  as  in 
the  first  count],  against  the  form  oi  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Sbventh  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  John  Mitchel,  after  the  passing  or  the  said  Act  of  Parliament,  made  and 
passed  in  the  said  eleventh  year  of  the  reign  of  our  said  Sovereign  Queen  Victoria,  entitled 
'*  An  Act  for  the  better  Security  of  the  Crown  and  Government  of  the  United  Kinp^dom," 
to  wit,  on  the  thirteenth  day  of  May,  in  the  said  eleventh  year  of  the  reign  of  our  said  Lady 
the  Queen,  to  wit,  at  the  pmsh  of  Saint  Thomas,  in  the  county  of  the  city  of  Dublin,  within 
the  United  Kingdom,  feloniously  did  compass,  imagine,  invent,  devise,  and  intend  to  levy 
war  against  our  said  Lady  the  Queen,  within  that  part  of  the  United  Kingdom  called  Ireland,  in 
order^  by  force  and  constraint,  to  compel  her  to  cnange  her  measures  and  counsels,  and  the  said 
felonioua  compassing,  imagination,  invention,  device,  and  intention,  he,  the  said  John  Mitchel, 
then  and  there  feloniously  did  express,  utter,  and  declare,  by  then  and  there  feloniously 
publishing  a  certain  printing  in  a  certain  pubhc  newspaper  called  The  United  Irishman,  of 
which  he,  the  said  John  MitcheL  then  and  there  was  the  proprietor,  which  said  printing  is 
as  follows,  that  is  to  say  [here  the  article  entiUed  "  The  Times  on  Kebellions,"  was  set  out, 
with  the  inuendoes  as  Defore.]  And  in  another  part  of  the  said  last-mentioned  number  of 
the  said  pnUie  newspaper,  ddled  The  United  irishman^  a  certain  other  printing,  whidi  is 
as  MovB,  that  is  to  wy  [jiere  tiM  letter  to  the  Protestut  Farmers,  Labourers,  and  Artizans 
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prisoner  does  not  discover  it  in  time,  I  think  he  may  put  the  pro-  The  Quebn 
secutor  to  his  election  on  which  charge  he  will  proceed.     I  did  it  j.  mitckbl. 
at  the  last  sessions  at  the  Old  Bauey ;  and  hope  that,  in  exer-        — • 
ciaing  that  discretion,  I  did  not  infiinge  on  any  rule  of  law  or  Qoy^^^L^t 

Secoiitiee  Act. 

of  tlie  Kortli  of  Ireland,  Ko.  II.,  was  set  out,  with  the  inuendoes.  as  in  the  prenoua  indictment 
eoonts].  against  the  form  of  the  statute  in  such  case  made  and  proTiaed,  and  against  the 
peioe  of  our  said  Lady  the  Que^  her  crown  and  dignity. 

Eighth  Coi'xt. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  ^^  count 
that  the  said  John  Mitdiel,  after  the  passing  of  tne  said  Act  of  Parliament,  made  and  passed 
in  tiie  eleventii  year  of  the  reign  of  our  said  SoTcreign  Lady  Queen  Victoria,  entitled  *^  An 
Aet  for  the  better  Security  of  the  Crown  and  GoTemment  of  the  United  Kingdom,'*  on  the 
lixth  day  of  May,  in  the  said  elcTenth  year  of  the  reign  of  our  said  Lady  the  Queen,  at  the 
undi  ol  Saint  Thomas,  in  the  county  of  the  city  of  Dublin,  within  the  United  Kingdom, 
ttkmiously  did  compass,  imagine,  iuTcnt,  devise,  and  intend  to  levr  war  against  our  said 
Lidy  the  Queen,  witnin  that  part  of  the  United  Kingdom  called  Ireland,  in  order,  by  force 
ud  constraint,  to  compel  her  to  change  her  measures  and  counsels,  and  the  said  compassing, 
iMgination,  inyention,  device,  and  intention  did  then  and  there  feloniously  express,  utter, 
ad  declare,  by  diveiB  overt  acts  and  deeds  hereinafter  mentioned,  that  is  to  say,  in  order  to 
fiUilj  perfect,  and  bring  to  e£fect  his  most  evil  and  wicked  felony  and  felonious  compassing, 
inacination,  invention,  device,  and  intention  aforesaid,  he,  the  said  John  Mitchel,  on  this 
■id  axtii  osT  of  May,  in  the  eleventh  year  of  the  reign  aforesaid^  at  the  parish  of  Siunt 
TlioiBas,  in  ue  conn^  of  the  cibr  aforesaid,  f^onionsly  did  publish  a  certain  printing  in 
I  eertun  public  newspaper  called  iTie  United  Irishman^  of  which  said  public  newspaper  he, 
the  said  John  Mitchel,  men  and  there  was  the  proprietor,  which  is  as  follows,  that  is  to  say 
[hoe  Mr.  Mitchells  speech  at  Limerick  was  set  out,  with  the  inuendoes,  as  in  me  first  count! 
Aid  fortiier,  to  ftdfi^  perfect,  and  brin^  to  effect  his  most  evil  and  wicked  felony,  ana 
f^nious  eompassing,  imagination,  invention,  device,  and  intention  aforesaid,  he,  the  said 
John  Mitchel,  on  tibe  thirteenth  day  of  May,  in  the  eleventh  year  of  the  reign  aforesaid,  at 
themrish  gI  Saint  Thomas^  in  the  county  of  the  city  of  Dublin  aforesaid,  feloniously  did 
pabosh  a  certain  printing  m  a  certain  public  newspaper  called  The  United  Irishman,  of 
which  said  public  newspaper  he,  the  said  John  Mitchel,  then  and  there  was  the  proprietor, 
vhich  is  as  follows,  that  is  to  say  [here  the  article  entitled  **  The  Times  on  BebeUions"  was 
Rt  out  with  inuendoes,  as  in  the  first  count.]  And  further,  to  fulfil,  perfect,  and  brin^  to 
effect  nis  most  evil  and  wicked  felony,  and  felonious  compassing,  imagination,  invention, 
deriee,  and  intention  aforesaid,  he,  the  said  John  Mitchel,  on  the  tiiirteenth  day  of  Mav,  in 
the  eleventh  year  of  the  reisn  aforesaid,  at  the  parish  of  Saint  Thomas,  in  the  coun^  or  the 
dty  of  Dublin  aforesaid,  feloniously  did  publish  a  certain  printing  in  a  certain  public  news- 
mir  called  The  United  Irishman,  ot  which  said  public  newspaper  he,  the  said  John 
Mitchel,  then  and  there  was  the  proprietor,  which  is  as  follows,  that  is  to  say  [here  the 
letter  to  the  Protestant  Farmers,  Labourers,  and  Artizans  of  the  North  of  Ireland  was  set  out, 
lith  the  inuendoes,  as  before],  against  the  form  of  the  statute  in  such  case  made  and  prorided, 
aad  agaiast  the  peace  of  our  said  Xady  the  Queen,  her  crown  and  dignity. 

XixTH  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fhrther  present  9th  count. 
that  the  said  John  Mitchel,  alter  the  passing  oi  an  Act  of  Parliament,  made  and  passea  in  tiie 
eleventh  year  of  the  reign  of  our  said  Lady  Queen  Victoria,  entitled  "An  Act  for  the  better 
Security  of  the  Crown  and  Government  of  the  United  Kinffdom,"  to  wit,  on  the  sixth  day 
of  May,  in  the  eleventh  year  of  the  rei^  of  our  said  Lady  me  Queen,  at  the  parish  of  Saint 
Thomas,  in  the  county  of  the  city  of  Dublin,  and  on  divers  other  days  and  times,  as  well 
before  as  after,  within  the  United  Kingdon^  feloniously  did  compass,  imagine,  invent,  devise, 
od  intend  to  deprive  and  depose  our  said  Lady  the  Queen  from  the  style,  honour,  and  royal 
ume  of  the  Imperial  crown  of  the  United  Kingdom,  and  the  said  felonious  compassing, 
iaagination,  invention,  derice,  and  intention  did  then  and  there  feloniously  express,  utter, 
and  declare,  by  divers  overt  acts  and  deeds  hereinafter  mentioned,  that  is  to  say,  in  order  to 
fulfil^  perfect,  and  bring  to  effect  his  most  evil  and  wicked  felony  and  felonious  compassing, 
inugmation,  invention,  device,  and  intention  aforesaid,  he,  the  said  John  Mitchel,  on  tiie 
lud  sixtii  day  of  May.  in  the  eleventh  year  of  the  reign  aforesaid,  and  on  divers  other  days 
ud  times,  both  as  well  before  as  after,  at  the  said  pariw  of  Saint  Thomas,  in  the  county  of  the 
city  afbtesaidj  feloniously  did  publish  divers  printings  in  divers  numbers  of  a  certain  public 
lewmper  called  The  United  Irishmanj  of  which  he,  the  said  John  Mitchel,  was  then  and 
there  the  fooprietor  and  publisher,  contiuninff,  amongst  other  things,  incitemente,  encourage- 
Bents,  advices,  and  persuasions,  to  move,  induce^  and  persuade  the  subiects  of  our  said  Lady 
the  Queen  in  mat  part  of  the  United  Kingdom  or  Great  Britain  and  Ireland  called  Ireland,  to 
fsttl  and  bring  to  effect,  and  to  aid  and  assist  in  fulfilling  and  brinjging  to  effect  the  aforesaid 
feknions  compassingSj  imaginations,  inventions,  devices,  and  intentions ;  and  also  containing 
therein  information,  instructions,  and  directions  to  the  said  subjects  of  our  said  Lady  the 
Qaeen^  how  and  when  the  said  felonious  compassings,  imaginations,  inventions,  devices,  and 
iitentums  ahould  and  might  be  carried  into  effect,  against  the  form  of  the  statute  in  such  case 
Bade  uid  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Tekth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  10th  count 
tiie  said  John  Mitchel,  alter  the  passing  of  an  Act  of  Parliament,  made  and  pttsed  in 
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justice."  That  is  the  principle  which  has  been  acted  on  in  every 
case  where  the  attention  of  the  Court  has  been  called  to  the 
subject.  I  admit  it  is  an  application  to  the  discretion  of  the 
court;  but  the  court  has  never  refused  to  exercise  its  discretion  in 
qua^ng  the  indictment  where  its  attention  has  been  called  to  the 
fact  of  two  separate  and  distinct  felonies  being  charged  in  the  same 
itidictment.  That  this  is  the  practice  appears  from  Rex  v.  Jones 
(2  Camp.  132),  in  which  Lora  Ellenborough  says,  "  In  point  of 
law  there  is  no  objection  to  a  man  bein^  tried  on  one  indictment 
for  several  offences  of  the  same  sort.  It  is  iistud  in  felonies  for  the 
judge,  in  his  discretion,  to  call  upon  the  counsel  for  the  prosecu- 
tion to  select  one  felony,  and  to  confine  themselves  to  that;  but 
this  practice  has  never  been  extended  to  misdemeanors."  In 
Reff.  v.  Flower  (3  C.  &  P.  412),  the  same  law  is  laid  down,  and 
in  Reff.  v.  Smith  (3  C.  &  P.  413),  tried  before  Mr.  Baron  Vaughan, 
where  the  prisoner  was  charged  in  one  count  of  the  indictment 
with  stealing  two  pigs,  and  in  another  with  receiving  them  know- 
ing them  to  DC  stolen,  the  prosecutor  was  compelled  to  elect  on 
wmch  count  he  would  proceed  and  abandon  the  other  count. 
In  G*ConneU  v.  TTie  Queen  (1  Cox's  Crim.  Cases,  475),  Tindal, 
C.  J.,  says,  "It  must,  indeed,  be  conceded  that  the  practice 
in  the  case  of  a  prosecution  for  a  misdemeanor  so  far  differs 
from  that  in  a  prosecution  for  a  felony,  that  there  may  be 
(though  it  is  not  usually  the  case)  several  counts  for  distinct 
offences  contained  in  one  and  the  same  indictment.  In  that  case 
the  prosecutor  is  not  always  put  to  his  election,  as  in  the  case 
of  felony."  I  admit  that  there  are  some  cases  which  seem  to 
show  that  the  court  have  sometimes  acted  contrary  to  this  rule; 
but  I  think  I  shall  show  that  there  is  a  principle  involved  in  this 
case  which  accounts  for  the  deviation:  in  those  cases  there  was 
but  one  offence  charged  in  different  ways;  here  there  are  two  dis- 
tinct felonies  charged.     The  3rd  section  of  the  Act,  11  Vict,  c,  12, 

the  elerenth  year  of  the  reign  of  our  said  Lady  Queen  Victoria,  entitled  *'  An  Act  for  the 
better  Secori^  of  the  Crown  and  Goyemment  of  the  United  Kingdom,"  to  wit,  on  the  sixth 
day  of  May,  in  the  eleTenth  year  of  the  reini  of  our  said  Lady  the  Queen,  at  the  parish  of 
Saint  Thomas,  in  the  county  of  the  city  of  Dublin,  and  on  divers  other  dajs  and  times,  as 
well  before  as  after,  within  the  United  Kingdom,  feloniously  did  compass,  imagine,  invent, 
demise,  and  intend  to  levy  war  against  our  said  Lady  the  Queen,  witnin  that  part  of  the 
United  Kingdom  called  Ireland,  in  order,  by  force  and  constraint,  to  compel  her  to  change  her 
measures  and  counsels,  and  the  said  felonious  compassing,  imagination,  invention,  device,  and 
intention  did  then  ana  there  feloniously  express,  utter,  and  declare,  by  divers  overt  acts  and 
deeds  hereinafter  mentioned,  that  is  to  say,  in  order  to  fulfil,  j)erfect,  and  bring  to  effect  his 
most  evil  and  wicked  felony  and  felonious  compassing,  imagmation,  invention,  doiee,  and 
intention  aforesaid,  he,  the  said  John  Mitchel,  on  the  said  sixth  day  of  May,  in  the  eleventh 
year  of  the  reign  aforesaid^  and  on  diyers  other  days  and  times,  both  as  well  before  as  after, 
at  the  said  puish  of  Saint  Thomas,  in  the  county  of  the  city  aforesaid,    feloniously  did 

?ublish  diyers  printings  in  divers  numbers  of  a  certain  public  newspaper  called  T/ie  tinted 
rishman,  of  which  he,  the  said  John  Mitchel,  was  then  and  there  the  proprietor  and  pub> 
lisher,  containing  therein,  amongst  other  things,  incitements,  encouragements,  advices,  and  ])er- 
•umsions,  to  move^  induce,  and  persuade  the  subjects  of  our  said  Lady  Uie  Queen,  in  that  port 
of  the  United  Kingdom  of  Groat  Britain  and  Ireland  called  Ireland,  to  fulfil  and  bring  to 
effect,  and  to  aid  and  assist  in  fulfilling:  and  bringiog  to  effect,  the  aforesaid  felonious  com- 
rassin^  imaginations,  inventions,  devices,  and  intentions,  and  also  containing  therein  in- 
formation, instmctions,  and  directions  to  tne  said  subjects  of  our  said  Lady  the  Queen,  how 
and  when  the  said  felonious  compassings,  imaginations,  inventions,  devices,  and  intentions 
should  and  might  be  carried  into  enect,  i^ninst  tbo  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
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creates  two  distinct  felonies.    Now  in  this  indictment  it  is  chained   Thb  Qusbk 
that  the  prisoner   did  compass^  &c.  to  deprive  and  depose  Her  j.  mitckbl. 
Majesty  from  the  style,  honour,  and  royal  name  of  the  Imperial        — 
crown  of  the  United  Kin^om,  and  another  count  chaises  that  he  o^^Smrat 
did  compass  and  imagine  the  levying  war  in  the  United  Kingdom,  Securities  Aet» 
in  order  by  force  and  constraint  to  compel  Her  Majesty  to  change  chanriMtwo 
her  measures  and  counsels.     I  know  not  whether  the  Atlomey'- Momo^  * 
General  means  to  rely  on  the  5th  section  of  the  Act,  which  gives 
a  power  to  allege  any  number  of  overt  acts.     But  these  are  not 
overt  acts,  but  actual  distinct  felonies.    In  Archbold's  Crim.  Law, 

L58,  edit.  1846,  an  express  distinction,  on  this  subject,  is  taken 
tween  treason  and  felony;  but  what  the  reason  of  the  distinc- 
tion is  is  not  stated.  All  the  reasons  given  by  Mr.  Justice  Buller, 
in  Young  v.  The  King  apply  in  this  case.  A  prisoner  is  not  to 
escape  punishment  because  he  has  committed  two  felonies,  but, 
because  he  might  choose  to  challenge  in  one  case  and  not  in  the 
other,  he  ought  not  to  be  tried  at  the  same  time  for  both. 

Lefkoy,  B. — We  do  not  think  it  necessary  to  call  on  the 
Attomey-General  in  this  case. 

J.  CfHctgan. — Then  I  will  refer  your  lordships  to  an  additional 
uithoritv,  Re^.  v.  BcLSset  (1  Cox  Cr.  C.  51).  That  case  shows  that 
where  the  evidence  applicable  to  the  one  charge  is  the  same  as  that 
applicable  to  the  other,  a  second  offence  might  be  included  in  the 
indictment,  it  being  all  the  one  transaction ;  but  that  if  that  is  not 
the  case,  the  prosecutor  must  be  put  to  his  election.  Now  look  at 
this  indictment,  it  charges  in  one  count  an  intent,  on  a  certain  day, 
to  depose  the  Queen,  and  another  count  charges,  on  a  different 
day,  an  intent  to  levy  war.  It  alleges  different  offences  committed 
on  different  days.  The  prisoner  h^,  therefore,  a  right  to  a  separate 
trial  for  each  offence,  and  then  would  have  a  power  of  challenging 
forty  jurors. 

Lefkoy,  B. — ^We  do  not  think  it  necessary  to  call  on  the 
Attomey-General^  as  we  have  had  a  full  opportunity  of  considering 
the  subject,  in  consequence  of  the  announcement  which  was  very 
feirly  made  yesterday  evening,  by  Sir  Colman  CfLoghleny  of  the 
grounds  on  which  he  intended  to  rest  his  application;  and  we  think 
it  of  great  importance,  where  we  find  the  law  well  settled,  and  an 
established  practice,  not  to  appear  to  entertain  any  doubt  upon  it. 
We  are  called  upon  either  to  quash  this  indictment,  or  to  put  the 
Attorney"  General  to  his  election  as  to  which  of  the  counts  he  will 
proceed  upon.  It  is  admitted  not  to  be  an  objection  which  will 
vitiate  the  indictment,  that  it  contains  several  distinct  charges, — 
even  of  felony.  But  it  is  said,  "thai  if  it  appear  before  the  prisoner 
has  pleaded,  or  the  jury  be  charged,  that  he  is  to  be  tried  for 
separate  offences,  it  has  been  the  practice  of  the  judges  either  to 
qnash  the  indictment,  lest  the  prisoner  should  be  confounded  or 
prejudiced  in  his  defence,  or  to  put  the  prosecutor  to  his  election 
on  which  charge  he  will  proceed :  but  that  these  are  matters  of 
discretion:"  {Young  v.  The  King,  in  error,  3  T.  R  106).  With 
this  statement  of  the  rule  and  practice  we  are  not  disposed  to  differ, 
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Thb  Qusbn  and  the  only  question  is  in  the  application  of  it  to  the  present  case. 
J.  MiTCHEL    Now  it  must  oe  admitted  that  in  cases  of  high  treason  which  seem 
CrowiTiird       ^^^  ^^^^  ®"^^^  ^  this— diflFerent  kmds^  treason,  and  different 
GoTemment      OYcrt  acts,  may  be  charged  in  the  same  indictment — and  that  it 
Securities  Act  never  has  been  considered  either  to  vitiate  the  indictment  or  to 
Chairiii^two    afford  anv  ground  for  quashing  it,  or  putting  the  crown  to  an  elec- 
MonlMr         tion;  inaeed,  we  know  that  indictments  nave  been  maintained 
which  contained  at  once  the  old  species  of  treason  enumerated  in 
the  25  Edw.  3,  and  also  those  enmnerated  in  the  late  Act  (whilst 
they  were  treason) :  ( Thistlewood^s  cascy  33  St.  Tr.  p.  682.)    We 
have  in  our  own  experience  the  constant  practice,  under  the 
Whiteboy  Acts,  of  several  offences  (both  whilst  they  were  felonies, 
and  since  they  were  mitigated  to  statutable  misdemeanors,)  being 
included  in  the  same  indictment,  such  as  appearing  by  day  or  by 
night  in  am^  to  the  terror,  &&;  maliciously  assaulting  dwelling- 
houses,  taking  arms  or  other  property  against  the  will  of  the 
owners,   admmistering    unlawful    oaths,   where,   though  several 
offences,  they  arose  out  of  one  transaction,  or  were  parts  of  one 
corpus  delicti;  we  quite  concur  in  the  statement  of  the  prisoner's 
counsel,  that  there  are  several  compassings  charged  in  this  indict- 
ment, and  that  they  are  charged  as  distinct  felonies.     But  the 
authority  to  which  1  am  about  to  refer  will  show  clearly  that  there 
is  no  ground  on  that  account  for  either  quashing  the  indictment, 
or  making  a  case  of  election,  in  this  case.    We  have  looked  through, 
I  believe,  all  the  cases  on  this  subject ;  one  of  the  latest,  we  think, 
lays  down  the  rule  in  such  a  manner  as  to  commend  itself  to  the 
judgment,  as  well  from  the  reasonableness  of  it,  as  from  the  high 
authority  of  the  two  learned  judges  who  decided  the  case  upon 

Seat  deliberation  (Mr.  Baron  Parke  and  Mr.  Justice  Patteson). 
ix  V.  Bhichson  and  others  (8  C.  &  P.  43),  is  the  case  I  refer  to. 
When  the  objection  was  made,  the  court,  after  some  discussion, 
postponed  the  trial  to  consider  the  objection ;  then,  when  the  trial 
was  called  on  again,  Baron  Parke  says,  ^^  I  have  no  doubt  these 
counts  against  the  female  prisoner  are  properly  joined,  and  that 
there  is  a  great  difference  oetween  this  case  and  those  cited  by 
Mr.  Phillips.  The  reason  why  counts  ought  not  to  be  joined  in  an 
indictment  against  a  prisoner  for  stealing  and  also  for  receiving  is 
because  they  are  in  fact  totally  distinct  offences,  and  a  prisoner 
cannot  be  found  guilty  of  both.  But  in  cases  where  two  charges 
are  not  repugnant  they  may  be  properly  joined,  as  in  an  indictment 
for  forgery,  where  one  count  is  inserted  for  the  forging,  and  another 
for  the  uttering  the  forged  instrument.  In  such  a  case  the  prisoner 
might  be  convicted  of  both  charges,  and  here  also  a  conviction  on 
both  counts  might  take  place,  the  two  facts  charged  form  part  of  one 
transaction,  and  cannot  possibly  embarrass  or  confuse  the  prisoner 
in  making  his  defence;  the  prosecutor,  therefore,  cannot  be  put 
to  his  election,  and  the  trial  must  go  on."  Patteson,  J.,  in  the  same 
case,  says,  "  With  respect  to  electing,  there  is  a  case  in  which  a 
man  was  indicted  for  a  rape  committed  by  himself,  and  also  for 
lading  and  assisting  another  party  to  commit  the  like  offence,  on 
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both  which  charges  he  had  been  convicted ;  the  jadges  held  the  Thb  Qjjbvs 
conviction  proper,  though  the  prosecutrix  had  not  been  put  to  her  j.  Mitckel. 
election,  although  it  had  been  ui^ed  and  refused  at  the  trial "        — • 
{Folk^s  case,   3   Moody  C.  C.  354) ;   and  Baron  Parke,   again,  ooy^ment 
in  summing  up,  adverting  to  the  decision,  says,  "We  have  not  Securities  Act 
oome  to  this  aedsion  witibout  giving  the  subject  due  considera^  Chtning  two 
tion^  because  what  we  decide  nere  will  form  a  precedent  which  felonies. 
will  determine  the  course  of  similar  cases  in  future."    Then  to 
apply  the  rule  laid  down  in  that  case  to  the  present :  here  is  no 
repugnancy  in  the  different  offences  charged,  they  constitute  but 
one  carpus  delicti^  laid  different  ways.     The  overt  acts  are  the 
very  same  which  are  charged  in  support  of  all  the  counts,  except 
the  two  last.    If  the  prisoner  is  prepared  to  meet  them  as  applied 
to  one,  he  is  prepared  to  meet  them  as  to  the  rest.     Even  with 
respect  to  the  two  last  counts,  they  only  differ  from  the  others  by 
db\^  an  opportunity  of  giTing  in  evidence  other  writings  i^ 
the  same  newspaper,  calculated  to  carry  into  effect  the  compassings 
charged  in  the  previous  counts,  but  might  be  supported  by  the 
identical  evidence  which  would  support   the   others.      As    the 
offences,    therefore,   charged   in  this  indictment  are  in  no  wise 
repugnant,  nor  does  there  appear  to  be  anything  by  which  the 
prisoner  could  be  embarrassed  or  prejudiced  in  nis  defence,  we 
aoaot  see  any  ground  either  for  quaahing  the  indictment  or  put- 
ting  the  AUomey-General  to  his  election,  and  the  motion  must 
consequently  be  refused. 

MoOBE,  J. — ^I  concur  in  the  opinion  which  has  been  pronounced 
by  my  brother  Lefroy,  and  I  am  very  dad  that  cHr  Colman 
ffLoghlen  acted  with  so  much  candour  and  fairness  in  announcing 
yesterday  evening  what  the  grounds  were  upon  which  he  intended 
to  rely.  He  did  what  I  should  have  expected  from  him,  and  he 
adopted  a  course  which  is  very  conducive  to  convenience.  Now  it 
bas  been  conceded  by  Sir  Colman  GfLoglden  (who,  I  must  do  him 
the  justice  to  say,  on  every  occasion  states  everything  with  the 
utmost  fairness,)  that  even  u  there  were  two  distinct  febnies,  that 
wonldnotformagroundfor  arrest  of  judginent,  or  for  a  writ  of  error. 
I  fully  concur ,with  Sir  Colman  ffLoghlen  in  thinking  that  there  may 
be  many  cases  where  a  court  should  quash  an  indictment  where  the 
counts  charge  the  prisoner  with  distinct  offences,  as,  suppose  if  a 
party  was  charged  with  a  burglary  in  entering  a  house  in  Merrion- 
square,  and  with  entering  a  house  in  FitzwiUiam-square,  in  such 
a  case  it  would  be  extremely  unfair  to  involve  hun  at  the  same 
time  in  two  cases,  requiring  distinct  defences,  and  if  this  case  were 
at  all  like  the  one  I  have  put,  I  would  say  it  would  be  unfair  here ; 
but  it  is  because  I  have  brought  my  mind  to  the  conclusion  that 
the  cases  are  not  similar,  that  I  have  come  to  the  determination  that 
this  application  cannot  be  granted.  As  my  brother  Lefroy  has 
observed,  all  the  overt  acts  which  go  to  support  the  one  or  the  other 
felony  charged  in  the  indictment  are  the  same,  and  form  one  corpus 
ieUctL  I  cannot  look  on  it  as  charging  separate  distinct  felomes, 
but  as  attributing  a  different  nature  to  the  same  felony.  Sir  Colman 

c2 
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Tkb  Quebk  (yLoghlen  has  referred  to  the  observations  of  Lord  Chief  Justice 
J.  MiTCHEL.  Tindal,  in  the  case  of  O^Cannell  v.  The  QueeUy  but  I  will  refer  him 
— ■  to  an  antecedent  passage  (11  CI.  &  Fin.  240 — 1;  and  1  Cox 
QxSSment  Cr.  C.  475,)  in  which  Chief  Justice  Tindal  says,  "In  an  indictment 
Secnrities  Act  for  Cutting  and  wounding  under  the  stat.  1  Vict,  c  85,  the 
QjjJ^^^  indictment  ordinarily  contains  two  counts  at  the  least ;  one  stating 
felonies.  the  intent  to  have  been  to  disable,  another  to  do  grievous  bodily 

harm,  but  the  only  object  of  the  prosecutor  in  making  this  double 
statement  is,  that  as  the  charge  may  take  a  different  complexion 
and  character  from  the  evidence  at  the  trial,  the  chance  of  the 
offender's  escape  by  the  misdescription  may  be  avoided.  In  no 
case,  however,  was  it  ever  known  in  practice  that  the  two  counts  of 
the  indictment  contained  two  distinct  charges  of  felonious  cuttings 
and  woundings,  but  one  corpus  deticti,  under  two  different  de- 
scriptions." STow  what  is  the  difference  of  that  case  and  the  one 
before  the  court?  The  prisoner  is  charged  with  having  put  for- 
ward publications  with  one  intent,  that  is,  one  felony ;  ne  is  again 
charged  with  putting  forward  the  same  publications  with  another 
intent ;  but  it  is  one  and  the  same  act.  The  prisoner  is  charged  in 
one  count  with  an  intent  to  depose  the  Queen,  and  in  another  to 
levy  war.  So  in  indictments  upon  the  statute  relative  to  the 
administering  of  unlawful  oaths  (Archbold  Cr.  L.  536,  edit,  of 
1846 ),  where  the  purport  or  intent  of  the  oath  is  doubtful,  the 
practice  is  to  set  it  out  in  different  ways  in  several  counts,  though 
every  separate  intent  is  a  separate  felony,  and  so  in  cases  of  cutting 
and  stabbing  (where  it  relates  to  the  same  transaction).  I  am  at  a 
loss,  therefore,  to  imderstand,  where  the  overt  acts  are  the  same 
and  the  publications  are  the  same,  why  you  cannot  charge  two 
intents  in  the  same  indictment. 

Motion  refused. 

The  prisoner  having  been  again  called  on  to  plead, 
Bightto  demur.  Sir  Caiman  G^Loghkn.  —  We  now  propose  to  demur  to  this 
indictment  and  plead  over  to  the  felony ;  we  do  not  seek  to  argue 
the  demurrer,  but  that  it  should  be  put  upon  the  record.  The 
demurrer  we  take  is  to  the  way  in  wmch  the  time  is  stated  in  the 
indictment;  every  day  or  time  is  stated  under  a  videlicet^  and  we 
say  that  in  an  indictment  a  day  certain  ought  to  be  stated.  We 
demur  generally  ore  terms. 

The  Attomey-GeneraL — I  require  to  see  the  demurrer. ' 

The  demurrer  was  then  drawn  up  on  paper  and  given  to  the 
counsel  for  the  crown. 

The  prisoner's  riffht  to  demur  and  plead  over  at  the  same  time, 
was  objected  to  on  behalf  of  the  crown. 

Sir  Colman  (yLoghleru — In  Reg,  v.  Adams  (Car.  &  Marsh. 
299),  it  was  done;  but  in  Beg.  v.  Phelps  (Car.  &  Marsh.  180),  the 
prisoners  were  allowed  to  demur,  and  afterwards  to  plead  over. 
Reg.  V.  Purchase  (Car.  &  Marsh.  617),  was  the  case  of  an  indict- 
ment for  embezzlement  The  prisoner  having  pleaded  before  his 
counsel  had  seen  the  indictment,  and  the  prisoner's  coimsel  having 
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stated   that   some    doubt   existed  whether  the  prisoner   eould,  Tm  Qusbn 
if  a    demurrer    was   decided    against   him,   plead    over  to  the  j.  Mitchbl. 
felony,  Mr.  Justice  Patteson  said,  "I  think  that  there  is  no  doubt        — • 
that  the  prisoner  may  plead  over  to  the  felony,  if  the  demurrer  ooy^iment 
be  decided  agsdnst  him."     I  know  that  there  has  been  a  doubt  Securitiea  Act 
rused  in  some  text  books  as  to  whether  it  can  be  done  where  the  Bight  to  demur« 
case  is  not  capital     But  there  is  no  distinction  between  capital 
fdonies  and  felonies  not  capital:  (Gray  v.  The  Qtieen,  11  CL  & 
Fin.  427.) 

Henn,  Q.  C,  amtrdt, — ^We  do  not  concede  that  the  prisoner  has 
a  right  to  demur  and  plead  over  at  the  same  time ;  the  demurrer 
must  first  be  decided ;  there  are  later  cases  than  those  which  have 
been  cited  which  are  the  other  way;  allowing  such  a  course  would 
operate  as  a  repeal  of  the  7  Geo.  4,  c.  64.  I  need  not  enumerate 
me  different  defects  which  are  cured  by  pleading  over,  but  it  has 
been  decided  that  this  objection  will  no  longer  be  available  in 
arrest  of  judgment  or  on  writ  of  error.  We  are  entitled,  if  the 
prisoner  demur,  to  have  final  judgment  on  the  demurrer:.  (Arch. 
Cr.  L;  85,  6th  edit)  In  2  Hawk.  cL  31,  it  is  said  that  infavorem 
mtiB  it  may  be  done. 

Sir  Colman  (yLoghkn.  —  We  only  seek  what  was  done  in 
Beg,  v.  Purchase, 

MooB£,  J. — Have  the  court  discretion  to  allow  the  prisoner 
to  plead  over  after  a  judgment  against  him  on  demurrer? 

Sir  Colman  0*Loghlefu  —  I  submit  they  have;  in  two  cases 
the  party  demurred  and  pleaded  over  at  the  same  time :  {Reg.  v. 
Adams  and  Reg,  v.  Purchase,)  And  in  one  case  they  demurred,  and 
after  judgment  on  the  demurrer  pleaded  over :  {Reg,  v.  Phelps,) 

The  Attamey-GeneraL — I  submit  that  the  court  is  not  to  pre- 
judge the  case  by  giving  any  permission.  I  deny  that  the  nght 
exists  ex  debito  justiti(B  to  demur  and  plead  not  guilty  at  the 
same  time. 

MooBE,  J. — ^It  was  done  in  two  cases. 

Sir  Colman  0*Loghlen, — In  Rex  v.  Vaudercom  (2  Leach,  822 ; 
2  E.  P.  C.  519^;  Rex  v.  Welch  (M.  C.  C.  175);  and  Reg.  v. 
Hedgcock  (4  Ch.  Cr.  L.  5306),  there  was  a  plea  of  autrefois 
aemdt  and  not  guilty  at  the  same  time. 

The  Attomey-GeneraL  —  In  the  case  of  Reg.  v.  Odgers  (2 
Mood.  &  Robinson,  480),  Cresswell,  J.,  says,  ^^  It  is  admitted 
that  the  only  mode  of  the  prisoner's  taking  advantage  of  the  ob- 
jection would  be  by  demurrer.  And  it  is  said  that  in  felonies  he 
might  demur  and  plead  over  at  the  same  time.  I  am  decidedly 
of  opinion  that  the  prisoner  has  no  such  rights  and  Mr.  Justice 
Patteson  and  myself,  after  consultation  on  the  Oxford  Circuit, 
agreed  that  it  ought  not  to  be  allowed.  K  a  prisoner  demurs 
he  must  abide  the  consequences."  This  is  the  latest  case  on 
the  subject.  Patteson,  J.,  is  the  judge  who  is  said  to  have 
dedded  the  case  of  Rex  v.  PhelpSy  but  Cresswell,  J.,  in  Reg. 
?.  OdgerSy  says  that  he  had  consulted  Mr.  Justice  Patteson 
on  the  subject ;  therefore,  the  case  of  Rex  v.  Phelps  cannot  now 
be  relied  on. 
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Thb  QuBBif       MoOBE,  J. — I  apprehend  it  is  very  plain  that  a  demurrer  to  an 
J.  MiTCHEL.  indictment  admits  all  the  facts,  and  if  the  demurrer  is  overruled, 
^,     — ■.        there  is  no  fact  to  be  tried. 

GoTemment  'Sir  Colman  O^Loffhlen. — It  is  clearly  stated  in  the  books  that 

Securities  Act  a  party  may  plead  after  demurrer  in  a  capital  case. 
Bight  to  demur.  HenUy  Q.  C. — It  is  not  so  clear  even  in  a  capital  case,  for  there 
is  a  case  in  one  of  the  year  books  (14  Edw.  4,  7  a.  pi.  10),  in  which 
it  is  said  by  Choke,  J.,  that  if  a  defendant  demur  to  a  plea  and 
it  be  ruled  a^dnst  him,  he  shall  be  hanged  "  quodfuit  concessum.^^ 
Lefboy,  R — (To  the  Attomey-Oeneral) — Do  you  object  to 
the  prisoner  demurring  and  pleading  not  guilty  at  the  same 
time? 

The  Attamey-CrenerdL — I. do  object,  and  I  take  this  opportunity 
of  stating  that  if  they  demur — without  anticipating  what  the  judg- 
ment of  the  court  may  be — I  shall  ask  the  court  for  final  judg- 
ment on  that  demurrer. 

Lefbot,  B. — ^We  should  feel  great  difficulty  in  acting  upon 
the  case  which  has  been  referred  to  by  the  prisoner's  counsel 
{Reg.  V.  Purchase^  Car.  &  Marsh.  619),  it  is  so  much  at  variance 
with  the  report  of  what  was  decided  on  that  occasion  as  given 
in  a  subsequent  case:  {Reg.  v.  OdgerSy  2  Mood.  &  Rob.  480.) 
It  seems  also  to  be  at  variance  with  the  law  as  stated  by  Lord 
Coke  (2  Institutes,  178),  Hale  (2nd  vol.,  257),  and  Hawk, 
(book  2,  ch.  31,  sects.  6  &  7),  which  latter  authority  is  cited  by 
Laurence,  J.,  in  R.  v.  Gibson  (8  East,  1 12),  as  an  authority,  that  the 
judgment  upon  a  demurrer  to  an  indictment  in  criminal  cases,  not 
capital,  is  not  "  a  respondeat  ouster^  but  final.  Without,  therefore, 
more  than  thus  intimating  our  present  impression,  we  shall  leave 
the  prisoner  to  take  whatever  course  he  may  be  advised. 

The  prisoner  being  so  advised  by  his  counsel,  pleaded  not 
guilty,  and  the  following  day  was  fixed  by  the  court  for  his 
trial 

Thursday^  May  25. 

the  am^.  ^^  jurors  upon  the  panel  having  been  called,  and  more  than  a 

full  jury  having  answered  to  their  names,  on  behalf  of  the  prisoner, 
the  following  challenge  was  tendered  to  the  array  of  the  panel: — 

"  Court  of  Oyer  and  Terminer  and  General  Gaol  Delivery  in  and 

for  the  City  of  Dublin. 

"  And  now,  that  is  to  say,  the  25th  day  of  May,  in  the  said  1 1th 
year  of  the  re^  of  our  Sovereign  Lady  Queen  Victoria,  comes 
the  said  John  Mitchel  in  his  own  proper  person,  and  the  jurors  of 
the  jury  empannelled  and  so  forth  also  come,  and  thereupon  the 
said  John  Mitchel  challenges  the  array  of  the  said  panel,  because 
he  says  that  the  said  panel  was  made,  and  arrayed,  and  returned 
b^  Henry  Sneyd  French,  Esquire,  the  High  Sherifi*  of  the  county 
of  the  city  of  Dublin,  or  by  the  person  or  persons  employed  by 


CBDflNAL  LAW  CASES.  23 

him  to  array  said  panel,  at  the  nomination,  instance,  and  request  of  ^>  (Xwem 
some  person  or  persons  to  the  said  John  Mitchel  unknown,  act-  j.  Mitchbl. 
ing  for  and  on  behalf  of  the  crown  in  this  prosecution ;  and  also        — • 
because  the  said  panel  was  arrayed  by  the  said  Henry   Sneyd  OoTmiment 
French,  sheriff  as  aforesaid,  or  the  person  or  persons  employed  by  SecmitiMi  Act 
him  to  array  the  same,  in  a  partial  and  favorable  manner  to  our  said  challenge  to 
Lady  the  Queen,  and  to  the  prejudice  of  him  the  said  John  Mitchel,  the  amy. 
and  also  because  the  said  panel  was  not  arrayed  by  the  said  Henry 
Sneyd  French,  sheriff  as  aforesaid,  fairly  and  impartially  from  the 
jurorB'  book  of  the  county  of  the  city  of  Dublin  for  the  current 
year,  but  on  the  contraiy  thereof  was  knowingly  and  advisedly  by 
the  said  Henry  Sneyd  French,  or  the  person  or  persons  employed 
by  him  to  array  sidd  panel,  arrayed  from  said  jurors'  book  un&irly 
and  prejudicially  to  the  said  John  Mitchel,  so  as  to  deprive  him, 
the  said  John  Mitchel,  of  a  fair  and  impartial  trial,  and  to  have 
him,  the  said  John  Mitchel,  tried  by  persons  prejudiced  against 
him:  and  also  because  the  said  Henry  Sneyd  French,  sheriff  as 
aforesaid,  or  the  person  or  persons  whom  he  employed  to  array  said 
panel,  did,  in  arraying  said  panel,  omit  the  names  of  certain  persons 
(whidi  said  names  the  said  John  Mitchel  is  imable  to  set  forth,  the 
aame  being  of  record  in  the  office  of  the  clerk  of  the  crown  of  the 
county  of  the  city  of  Dublin,  and  the  said  John  Mitchel  being 
refused  access  thereto,)  qualified  to  act  as  jurors  upon  the  trial  of 
the  issue  in  this  cause,  who  had  been  heretofore  usually  summoned 
as  jurors  in  this  honorable  court,  because  he,  the  said  Henry  Sneyd 
French,  or  the  person  or  persons  employed  by  him  to  array  said 
panel,  deemed  them  more  likely  to  acquit  than  to  convict  the  said 
John  Mitchel,  and  did  insert  m  said  jpanel  the  names  of  certain 
other  persons,  to  wit,  the  jurors  named  m  the  said  panel,  because  he, 
the  said  Henry  Sneyd  French,  or  the  person  or  persons  employed 
by  him  as  aforesaid,  deemed  them  more  likely  to  convict  than  to 
acquit  the  said  John  Mitchel :  and  also  because  the  sidd  Henry 
Sneyd  French,  sheriff  as  aforesaid,  or  the  person  or  persons  whom 
he  employed  to  array  said  panel,  did,  in  arraying  the  sud  panel, 
omit  the  names  of  certain  jurors,  because  he,  the  said  Henry  Sneyd 
French,  or  the  person  or  persons  employed  by  him  as  aforesaid, 
deemed  them  more  likely  to  acquit  than  to  convict  the  said  John 
Mitchel,  and  inserted  therein  the  names  of  certain  other  jurors,  be- 
cause he,  the  said  Henry  Sneyd  French,  or  the  person  or  persons 
employed  by  him  as  aK)resiud,  deemed  them  more  likely  to  con- 
vict than  to  acquit  the  said  John  Mitchel :  and  also  because  the 
ttud  Henry  Sneyd  French,  sheriff  aforesaid,  or  the  person  or  per- 
8008  whom  he  employed  to  array  the  said  panel,  did,  in  arraying  the 
said  panel,  dispose  the  names  of  certain  persons  whom  the  said 
Henry  Sneyd  French,  or  the  person  or  persons  employed  by  him  as 
aforesaid,  deemed  more  likely  to  convict  than  to  acquit  the  said  John 
Mitchel,  above  the  names  of  certain  other  persons  whom  he,  the  said 
Henry  Sneyd  French,  or  the  person  or  persons  employed  by  him 
as  aforesaid,  deemed  more  likely  to  acqmt  than  to  convict  the  said 
Jdm  Mitchel,  to  the  manifest  wrong  and  injury  of  him  the  said 
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The  Queen 

V. 
J.  MiTCHEL. 

Crown  and 
GoTenunent 
Secoritios  Act 

GhBllenge  to 
the  array. 


John  Mitchel,  and  this  he  is  ready  to  verify ;  wherefore  he  prays 
judgment,  and  that  the  said  panel  may  be  quashed,  and  so  forth. 

"Robert  Holmes. 
"  colman  m.  o'loghlen. 
"  John  E.  Pigot. 
"  John  O'Hagan." 

The  Attomey-Generaly  after  deliberation  for  some  time  with  the 
other  counsel  for  the  crown,  stated  that  he  took  issue  upon  the 
challenge  and  called  upon  the  court  to  appoint  triers. 

Holmes. — I  have  now  to  repeat  the  application  which  was  made 
yesterday  in  the  absence  of  the  Attomey^General  [the  applica- 
tion had  been  originally  made  on  the  24tn  inst.,  but  notice  of  the 
motion  having  been  only  given  to  the  crown  solicitor  at  half-past 
one  o'clock  on  that  day,  the  Attomey-General  was  not  in  attend- 
ance ;  under  these  circumstances,  and  John  Perriuy  on  behalf  of 
the  crown,  objecting  to  a  postponement,  and  the  trial  having  been 
fixed  for  the  25th  inst.,  the  court  reftised  to  entertain  the  motion, 
in  the  Attomet/^GeneraFs  absence],  that  the  trial  be  postponed  in 
consequence  of  the  absence  of  a  material  witness  for  the  prisoner 
in  support  of  this  challenge  to  the  array.  The  motion  is  founded 
on  the  affidavits  of  Mr.  O'Flaherty,  the  prisoner's  attorney,  and 
Mr.  Singleton,  his  clerk.  The  former  states  "  that  from  the  result 
of  inquiries  which  this  deponent  has  made  and  information  com- 
municated to  him,  which  he  believes  to  be  true,  deponent  is  advised, 
and  believes,  that  sufficient  grounds  exist  for  challenging  the  array 
to  the  panel  in  this  case ;  and  dei)onent  saith  that  he  is  advised  by 
counsel  that  the  array  in  this  case  should  be  challenged,  upon  the 
ground  of  the  panel  being  partially  arrayed,  to  the  prejudice  of  the 
said  John  IVIitchel.  Saith  that,  to  maintain  said  challenge  it  will 
be  necessary  to  produce  several  witnesses.  Saith  that  immediately 
after  the  trial  was  fixed  on  yesterday,  deponent  caused  subpoenas 
to  be  issued  a^inst  several  persons,  and  amongst  others  against 
Stephen  Monahan,  Esq.,  who  is  clerk  to  the  Attomey^General,  as 
this  deponent  has  been  informed  and  believes.  Saith  he  believes 
the  said  Stephen  Monahan  to  be  a  most  indispensable  witness  to 
sustain  such  challenge.  Saith  that  he,  this  deponent,  immediately 
after  the  issuing  of  said  subpoenas,  directed  a  person  of  the  name 
of  James  Singleton  to  proceed  and  serve  Stephen  Monahan,  as  will 
more  fully  appear  by  the  affidavit  of  said  Singleton.  Saith  that 
he  has  heard  and  believes  that  the  said  Stephen  Monahan  has  been 
acting  in  the  capacity  of  clerk  to  the  said  Attorney-General  for 
some  months  past,  and  that  he  (this  deponent)  believes  he  is  still 
in  the  same  position,  and  that  his  departure  from  town  has  been 
most  unexpected.  Saith  that  he,  this  deponent,  has  strong  ground 
for  producing  the  said  Stephen  Monahan  as  such  witness,  and  that 
this  application  is  not  made  for  the  purpose  of  delay  or  for  the 
purpose  in  any  way  of  vexatiously  embarrassing  the  crown,  but 
for  the  bond  fide  purj)ose  of  having  the  said  Stephen  Monahan 
examined,  and  sustaining  the  said  challenge."  The  affidavit  of 
Mr.  Singleton  states  that  ^^on  the  23rd  day  of  May  instant,  he,  this 
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deponent,  was  directed  by  Mr.  O'Flaherty,  the  attorney  for  the  ^^^  Qxtbbw 
trayerser  in  this  cause,  to  serve  a  cro¥ni  summons  on  Stephen  j.  Hit'okbl. 
Monahan,  Esq.,  requiring  his  attendance  at  the  present  commission  ^.     — \ 
as  a  witness  for  and  on  behalf  of  the  said  traverser.     Saith  that  QoTenmLent 
immediately  on  receiving  such  directions  he  proceeded  at  once  to  Securitie*  Act. 
the  conmiission  court  in  Green-street  for  the  purpose  of  ascertain-  challenge  to 
ing  the  day  fixed  for  the  trial  of  the  said  traverser  in  order  to  fill  ^  amy. 
up  the  crown  summonses,  and  on  inquiry,  having  ascertained  that 
the  said  Stephen  Monahan  resided  at  No.  71,  Marlboroughnstreet, 
in  the  said  city  of  Dublin,  deponent  shortly  after,  and  on  the  same 
day,  proceeded  to  said  house,  and  having  made  inquiry  for  the  said 
Stephen  Monahan  deponent  was  informed  by  die  maid-servant 
belonging  to  said  house  that  the  said  Stephen  Monahan  resided 
there,  but  had  left  town  the  day  previous,  and  on  deponent  in- 
quiring to  what  part  of  the  country  he  went  or  when  it  was  likely 
he  would  return,  the  said  servant  informed  deponent  she  did  not 
know.     Saith  that  suspecting  that  the  said  Stephen  Monahan  was 
keeping  out  of  the  way  lest  he  might  be  served  with  said  sununons, 
made  several  inquiries  at  different  places  to  ascertain  if  such  was 
the  fact,  but  could  gain  no  intelligence  of  him ;  in  consequence  of 
which  this  deponent  a^in  applied  this  morning  at  the  said  resi- 
dence of  the  said  Stepnen  Monahan,  when  he  was  informed  by 
the  man-servant  belonging  to  said  house  that  the  said  Stephen 
Monahan  had  left  town  by  the  eleven  o'clock  train  on  Monday 
morning,  for  the  purpose  of  proceeding  to  the  fair  of  Loughrea,  in 
the  county  of  Galway,  but  would  return  in  a  couple  of  days."    It 
should  be  the  desire  of  the  crown  that  the  panel  should  be  not  only 
perfectly  chaste  but  above  suspicion.     If  the  crown  produce  this 
gentleman,  we  are  ready  to  proceed  at  once. 

The  Attomey^Generah — They  want  the  crown  to  do  a  thing 
which  is  impossible.  If  they  had  taken  any  pains  they  might  have 
secured  the  attendance  of  the  gentleman  by  serving  him  with  a 
summons. 

Holmes. — How  could  we  summon  the  witness  until  a  day  was 
fixed  for  the  trial  ?  It  is  necessary  to  state  in  the  summons  the  day 
the  trial  is  to  take  place.  The  moment  we  ascertained  the  day  the 
court  had  fixed,  we  at  once  proceeded  to  serve  this  gentleman. 
We  have  heard  that  he  is  in  tne  county  of  Galway,  and  that  he  is 
expected  back  in  a  few  days.  He  is  the  clerk  of  the  Attomev^ 
General ;  the  Attorney-General  must  be  better  informed  on  the 
sabject  than  we  can  possibly  be.  I  submit,  therefore,  that  this 
application  ought  to  be  granted.  There  is  also  another  witness 
absent,  Mr.  Wheeler,  a  person  generally  employed  by  the  sheriff. 
We  have  searched  for  him,  and  are  informed  that  he  is  gone  away 
and  is  not  forthcoming.(«)  Having  only  learned  the  fact  to-^y,  we 
have  not  had  time  to  make  any  affidavit  of  it ;  but  witnesses  can 
be  produced  to  show  the  fact. 

(a)  It  afterwards  appeared,  anon  the  evidence  of  the  sub-sheriff,  who  was  examined  in 
npport  of  the  challenge,  that  Mr.  Wheeler  had  left  Dublin  to  atiend  a  committee  of  the 
Hmk  of  Commoos,  in  pursnance  iA  the  Speaker's  warrant. 


26 


CBDONAL  LAW  CASES. 


The  Qvbbn      Lefroy,  B. — ^If  you  have  no  affidavit  of  the  fact,  we  can't  go 
J.  MiTOHBL.  ^^  <^  investigation  of  it  upon  a  vivd  voce  examination  of  witnesses. 
— •  The  Attartiey-GeneraL — Nothing  would  induce  me  to  resbt  this 

GoTmment  application  if  I  were  not  perfectly  satisfied  that  it  is  made  on  the 
Seenrities  Act  all^ation  of  the  absence  of  a  person  as  a  witness  who  could  not  be 
Challmge  to  ^^^aiinned  as  a  witness  for  the  prisoner,  and  who,  in  fact,  knows 
tiie  am^.  nothing  whatever  of  the  subject  of  the  challenge.  The  affidavit  in 
support  of  this  application  is  insufficient.  It  is  new  doctrine  to  me 
that  you  cannot  sununon  a  witness  until  a  day  is  fixed  for  the  triaL 
Notice  of  this  motion  was  only  served  yesterday  at  one  o'clocL 
Mr.  Singleton  has  made  an  affidavit,  in  which  he  states  that  he  sus- 
pected that  Stephen  Monahan  was  keeping  out  of  the  way  to  avoid 
service  of  a  siunmons.  But  an  affidavit  has  been  made  by  Dr. 
Monahan,  brother  of  Mr.  Stephen  Monahan,  and  in  whose  house  he 
lives,  stating  that  he  was  aware  that  for  several  days  previous  Mr. 
Stephen  Monahan  intended  to  leave  tovm  on  Monday  last,  for  the 
purpose  of  transacting  business  of  a  private  nature,  and  not  for  the 
purpose  of  avoiding  being  examined  as  a  witness  in  this  case.  The 
deponent  adds  that  the  nature  of  his  brother's  visit  to  the  country 
has  reference  to  some  lands  which  have,  within  the  last  fortnight, 
come  into  the  possession  of  James  Henry  Monahan,  and  that  he 
went  for  the  purpose  of  purchasing  stock  for  said  lands  at  the  fair 
of  Loughrea  to-morrow  (Friday).  It  is  most  unwarrantable  to 
charge  a  gentleman  with  leaving  town  for  the  purpose  of  avoiding 
the  service  of  a  smnmons,  when  if  the  commonest  diligence  haia 
been  used  his  attendance  might  have  been  secured.  K  upon  the 
evening  of  the  day  on  which  Mr.  Monahan  left  town  notice  had 
been  served  on  tne  crovm  solicitor  stating  that  his  presence  was 
necessary,  it  would  have  been  possible,  by  sending  a  special  mes- 
senger ajBter  him,  to  have  him  in  court  to-day,  but  they  don't  give 
any  intimation  that  his  presence  will  be  required  imtil  one  o'clock 
yesterday,  when,  by  no  posdbility  could  this  gentleman  be  sent 
for  and  brought  back  in  time.  But,  besides,  the  affidavit  of  the 
prisoner's  attorney  in  support  of  this  motion  is  defective,  for  there 
IS  no  fact  stated  in  it  whicn  Mr.  Stephen  Monahan  could  depose 
to — ^no  material  fact  is  mentioned  of  which  he  could  give  evidence. 
It  is  merely  stated  that  Mr.  O'Flaherty  ^'  is  advisea  and  believes 
that  sufficient  grounds  exist  for  challenging  the  array  of  the  panel 
in  this  case,"  and  that  '^  he  believes  the  said  Stephen  Monahan 
will  be  a  most  indispensable  witness  to  sustain  such  challenge ;" — 
no  grounds  are  stated  for  inducing  a  belief  that  he  is  an  indis- 
pensable witness,  or  that  he  can  prove  any  facts  of  consequence. 
If  the  facts  are  so,  there  should  nave  been  a  positive  affidavit  to 
that  effect 

Holmes. — The  allegation  that  the  witness  has  left  town  from  an 
improper  puipose  is  now  n^atived,  therefore  that  charge  must  be 
withdrawn ;  but  the  materiality  of  the  witness's  evidence  is  not 
affected  by  that,  nor  the  prisoner's  right  to  have  the  benefit  of  his 
testimony. 

The  Attomey^GtneraL — There  is  no  statement  whatever  that 
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Mr.  Monahan  »,  in  point  of  fact,  a  material  witness,  nor  can  I  see  ^^™  Qxtbxn 
any  reason  for  requiring  his  presence,  except  for  the  purpose  of  j.  Mitohbxh 
deUy,  and  therefore,  my  lords,  I  feel  warranted  in  opposing  this       — • 

application.  ...         Go^unant 

Lefroy,  B. — The  application  made  to  us  in  this  case  is  to  Seouritiee  AsL 
postpone  the  trial  of  the  issue  now  joined  on  a  challenge  to  the  chaU^ge  to 
srray,  on  the  ground  of  the  absence  of  a  material  witness.     It  the  amy. 
b  always  required  that  a  statement  be  made  by  affidavit  of  the 
materiality  of  the  witness;   but  that    is  not  tne  only  ground. 
Lord  Mansfield  says,  upon  a  similar  application  {The  King  y. 
ffEan,  1  Wm.  Blackst  Rep.  514),  "No  crime  is  so  great,  no 
proceedings  so  instantaneous,  but  that  upon  sufficient  grounds 
the  trial  may  be  put  off.     If  the  usual  form  of  the  affidavit  is  ob- 
served, and  there  is  no  special  ground  of  suspicion,  the  rule  goes 
of  course.     But  if  there  be  such  grounds,  it  is  refused,  unless 
the  party  will  go  into  further  and  minuter  circumstances;  or  if  it 
wpear  there  is  an  affected  delay,  the  rule  is  also  then  refused. 
Three   things  are  necessary  to   put  off  a  trial;   first,  that  the 
witness  is  really  material,  and  appears  to  the  court  so  to  be; 
Beoond,  that  the  party  has  been  guuty  of  no  neglect ;  third,  that 
the  witness  can  be  had  at  the  time  to  which  the  trial  is  postponed." 
These  rules,  we  know  by  every  day's  experience,  are  required  to  be 
obseryed  even  in  capital  cases.      The  court  must  be  satisfied  that 
doe  diligence  has  been  used  to  procure  the  attendance  of  the 
witness ;  that  due  diligence  consists  in  issuing  and  serving  a  sum- 
nK>ns  in  reasonable  time  to  enable  the  witness  to  attend  at  the 
tiiaL     I  know  no  rule  of  law  that  the  prisoner  is  not  to  make 

! reparation  for  his  defence  until  the  very  day  is  fixed  for  his  triaL 
feither  I  or  my  brother  Moore  know  any  rule  which  establishes 
that  proposition.     No  doubt,  if,  even  on  the  very  day  fixed  for  his 
trial,  he  satisfied  the  court  that  he  was  ignorant  that  he  fthe  wit- 
ness) could  give  material  evidence,  up  to  the  time  of  making  the 
application,  it  might  be  even  then  the  duty  of  the  court  to  postpone 
the  triaL    But  such  being  the  rule  of  law,  and  a  reasonable  rule  of 
practice,  the  duty  of  preventing  that  rule  from  being  abused  for  the 
purpose  of  delay,  or  obstructing  the  administration  of  justice,  is  im- 
posed on  the  court.     Now  what  are  the  facts  in  this  case  ?    The 
prisoner  was  committed  on  the  13th  day  of  May,  when  he  was 
put  into  possession  of  the  grounds  of  his  committal.      Bills  of 
mdidanent  were  sent  up  to  tne  grand  ]ury  on  the  first  day  of  the 
sessions  (20th  May\  and  their  attention  was  called  to  them  by  a 
chaige  from  the  bench.     The  whole  case  was  then  developed ;  the 
prisoner  and  his  advisers  were  then  at  least,  apprised  of  the  case  he 
would  have  to  meet,  and  on  Monday  the  bills  were  found.      On 
that  day  various  preliminary  matters  were  discussed,  which  left  no 
doubt  that  a  challenge  to  the  array  was  then  in  contemplation. 
On  Tuesday,  the  Attomey-Creneral  called  on  the  court  to  fix  the 
trial  for  Wednesday,  and  we  were  about  to  fix  it,  when  there  was 
ui  application  on  the  part  of  the  prisoner  to  postpone  the  trial  on 
the  ground  of  his  counsel  not  being  able  to  attend  on  that  day. 
The  Attomey^General  having  objected  to  the  delay  on  the  ground 
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Thb  Quben  of  the  uncertainty  as  to  what  preliminary  proceedings  were  in- 
jr.  MiTCHSL.  tended  to  be  taken  on  the  part  of  the  prisoner,  it  was  then  distinctly 
^ — •        avowed  that  a  challenge  to  the  array  was  to  be  taken ;  but  on  a 
Qovenimeiit      statement  by  the  prisoner's  counsel  that  in  his  opinion  the  trial 
Securities  Aet  would  not  last  more  than  one  day,  including  the  challenge  to  the 
ChaUengeto      9xr€Ljy  the    Attomey-General  consented  to  the  trial  being  post- 
the  am^.         poned  till  Thursday.     To-day  an  application  is  made  to  violate 
that  arrangement,  and  to  postpone  the  trial  in  consequence  of  the 
alleged  absence  of  a  material  witness  to  support  a  challenge  to  the 
array.     When  was  this  discovery  made  of  the  materiality  of  this 
witness  ?     The  affidavit  is  perfectly  silent  as  to  that  most  impor- 
tant matter.     Have  we  it  verified  by  the  affidavit,  that  the  party 
used  any  diligence  whatever  to  serve  a  summons  on  the  witness, 
or  take  any  step  whatever  to  procure  his  attendance,  until  after 
he  had  left  town  ?    Is  there  any  groimd  to  satisfy  the  court  that 
whatever  materiality  there  might  be   in  the  testimony  of  this 
witness  was  unknown  to  the  prisoner  or  his  advisers,  whilst  the 
witness  was  in    town?      Or,  on  the  contrary,   do  not  all  the 
circumstances  of  the  case  lead  strongly  to  an  opposite  inference? 
Upon  the  whole  of  this  case,  therefore,  and  adverting  to  the  rule 
of  law  and  practice  so  necessary  to  be  sustained  for  the  ends  of 
justice,  we  feel  ourselves  bound  to  refuse  this  application. 

Moore,  J. — After  what  has  been  said  upon  tne  subject  by  my 
brother  Lefroy,  it  is  unnecessary  for  me  to  say  more  than  that  I  con- 
cur in  the  rule  which  has  been  pronounced  for  the  ^rst  ground 
which  has  been  stated,  and  on  that  ground  only. 

Motion  refused. 

The  Court  proposed  to  appoint  as  triers  the  foreman  of  the 
county  of  Dublin  grand  jury  and  the  grand  juror  next  him  on  the 
list,  which  nomination  not  having  been  objected  to  by  the  Attorney- 
General  or  the  coimsel  for  the  prisoner,  Thomas  James  Quinton, 
Esq.,  the  foreman,  and  William  Worthington,  Esq.,  the  next  to  him 
on  the  list  of  the  county  ^nd  jury,  were  accordingly  sworn 
"  well  and  truly  to  try  the  challenge  to  the  array  in  this  case,  and 
a  true  verdict  give  according  to  the  evidence." 

Peter  Slevin,  a  witness,  called  in  support  of  the  challenge,  having 
stated  that  he  had  looked  through  the  panel,  was  then  asked  by 
Sir  Colman  O'Loghlen  the  foUowing  question: — Are  vou  able 
from  your  information  to  state  how  many  Roman  Catholics  there 
are  on  the  panel  ? 

The  Attomey^GeneraL — ^I  object  to  that  question. 

Lefroy,  B. — You  know  that  is  a  perfectly  irrelevant  question. 

Sir  Colman  O^Loghlen. — We  press  the  question;  we  say  that 
on  this  panel  there  are  only  twenty-eight  Roman  Catholics  out  of 
one  hundred  and  fifty  jurors  on  the  panel;  we  also  say  that  there 
are  on  the  jurors'  book  two-thirds  Roman  Catholics  to  one-third 
Protestants ;  there  are  on  this  panel  only  about  one-sixth  Catholics 
to  five-sixths  Protestants.  In  the  case  of  Adams  and  Langton 
(Report  of  Maryborough  Special  Commission,  p.  239),  which  was 
tried  by  Bushe,  C.  J.,  and  Sir  W.  Smith,  B.,  there  is  a  passage 
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in  the  charge  of  the  Lord  Chief  Justice  to  the  triers  upon  a  T««  Quben 
challenge  to  the  anw,  which  applies  strongly  to  our  objection  j.  hitchel. 
in  the  present  case.    He  says,  **  lour  duty  is  to  try  whether  this  is        — 
an  impartial  panel,  or  has  it  been  so  constructed  as  to  deprive  the  Oov^mait 
prisoner  of  a  fair  trial?    If  persons  have  been  left  off  the  panel.  Securities  Act 
or  corruptly  placed  or  postponed  in  such  a  manner  and  to  such  ohall^ge  to 
an  extent  as  wotdd  deprive  the  prisoners  of  impartial  jurors,  ortheannqr. 
throw  them  into  the  power  of  jurors  prejudiced  against  them,  this 
is  not  an  impartial  panel,  and  you  will  find  accordingly."    Now, 
my  lords,  I  say  that  applies  perfectly  to  our  case ;   we  are  prepared 
to  prove  that  whilst  the  proportion  of  persons  qualified  to  be 
jurors  is  two-thirds  Catholics  and  one-third  Protestants,  the  pro- 
portion here  upon  the  panel  is  five-sixths  Protestants  and  one- 
sixth  Catholics.     From  this  fact  we  assert,  that  the  sheriff  has 
not  made  out  an  impartial  paneL     If  he  had,  it  would  be  dif- 
ferent from  what  it  is.     If  made  out  according  to  the  proportion  of 
Catholics  and  Protestants,  there  would  be  upon  it  two-thirds 
Catholics  and  one-third  Protestants.      But  putting  the  question 
of  religion  altogether  out  of  the   question,   if  the  names  are 
classified  alphabetically,  if  a  small  proportionate  number  of  those 
names  b^n  with  the  letter  L.,  and  a  very  large  number  are 
classed  under  the  letter  M.,  and  that  it  was  found  that  on  the 
panel,   out  of  the  names  taken  from  the  two  letters,  two-thirds 
were  taken  from  the  less  nimierous  letter  L.,  and  but  one-third 
from  the  more  nimierous  letter  M.,  I  ask,  would  not  that  look 
suspicious  ?    But  if  the  disproportion  is  shown  to  be  a  great  deal 
more  unequal  even  than  that,  is  it  not  natural  to  draw  the  inference 
that  fair  means  have  not  been  used?  We  now  offer  this  evidence  to 
Aow  that  in  this  instance  there  is  reason  to  believe  that  unfair 
means  have  been  used  in  the  formation  of  the  paneL 

Henn. — The  case  to  which  Sir  Colman  O^Loghlen  has  referred  is 
sabetantially  an  authority  against  his  objection  to  this  array. 

LErBOY,  B. — I  should  liSe  to  know  what  the  requisite  propor- 
tion is  to  make  an  impartial  panel  ? 

Hemu — ^The  question  here  is  whether  the  array  has  been  made 
in  a  corrupt  manner  and  from  a  partial  motive.  The  challenge  to 
the  array  m  Rex  v.  Adams  and  Langton  has  formed  a  precedent 
for  the  greater  portion  of  the  challenge  which  has  been  put  in 
here  to-day.  In  charging  the  triers  m  that  case,  Bushe,  C.  J., 
says,  "That  very  plain  question  ^whether  the  panel  was  im- 
partially arrayed^  has  led  to  the  discussion  of  another,  its  con- 
nexion with  which  I  am  unable  to  discover,  that  is,  whether  the 
Roman  Catholic  freeholders  of  the  Queen's  County  have  been 
returned  in  such  numbers  and  in  such  places  as  their  fair  preten- 
nons,  on  the  score  of  rank  and  respectability,  entitle  them  to." 
**We  have  nothing  to  do  with  the  question  whether  that  com- 
plaint 18  well  founded,  or  whether  the  evidence  you  have  heard 
bas  not  afforded  a  sufficient  answer  and  explanation,  but  we  must 
confine  our  attention  to  the  single  question  whether  this  is  an 
impartial  panel."     ^^  I  might  say  that  it  has  not  appeared  to  this 
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The  Qubek  moment  of  what  religion  the  prisoners  are.     And  it  would  be 
jr.  MiTCHXL.  ^ectation  not  to  assume  that  they  are  Koman  Catholics,  and  we 
— •        know  from  the  crown  books  that  they  are  charged  with  an  offence 
QoT^unent     Connected  with  the  existing  insurrection;  but  when  I  look  at  the 
Securitiee  Act  words  of  the  challenge  I  cannot  imagine  to  myself  how  the  evi- 
Chall^geto     ^^^^e  we  have  heard,  supposing  all  the  inferences  claimed  &om  it 
the  amy.        to  be  well  founded,  can  apply  to  the  question  before  us,  unless  we 
are  bound  to  identify  the  insurrection,  and  the  crimes  it  has  pro- 
duced, with  the  religion  of  the  prisoners, — an  insult  and  calumny 
directed  against  my  Roman  Catholic  fellow-subjects  in  which  I 
cannot  consent  to  participate."     These  observations  apply  with 
greater  force  here.    It  does  not  appear  what  the  religion  of  the 
prisoner  is.     And  I  say  with  that  learned  judge  that  it  would 
be  an  insult  to  the  Roman  Catholics  entitled  to  serve  on  juries, 
to   say,  that   they  would  find   a   verdict  on   account  of  their 
religion. 

Holmes. — ^We  don't  put  it  on  the  ground  of  religion.  If  a  man 
were  playing  hazard,  if  all  is  fair,  and  the  dice  are  not  loaded, 
there  can  be  no  honester  ^ame ;  but  if  one  man  always  throws 
^  crabs,''  as  it  is  called,  whikt  the  other  always  throws  in  his  own 
&vour,  the  presumption  is  that  the  dice  are  loaded;  so,  in  this  case, 
there  is  strong  eviaence  that  all  is  not  right.  If  the  natural  residt 
of  the  proportionate  number  of  those  qualified  to  be  placed  on  the 
ranel  should  be  that  there  would  be  on  it  two  Catholics  to  one 
Protestant,  and  that  we  find  so  far  &om  that  being  the  case  there 
are  of  Protestants  five  to  one  on  the  panel,  is  it  not  the  natural 
presumption  that  there  has  not  been  fair  dealing  in  the  construe^ 
tion  of  the  panel  ? 

Lefbot,  B. — Suppose  there  were  a  great  many  rich  men  on  the 
panel,  and  a  poor  man  was  to  be  tried,  or  that  tnere  were  a  great 
many  very  poor  men  on  the  panel,  and  a  rich  man  was  to  be  tried, 
would  it  DC  an  impartial  panel? 

Holmes. — I  would  say  not. 

Lefroy,  B. — That  case  has  been  already  decided  the  other  way 
by  Lord  Tenterden,  who  has  pronounced  an  opinion  that  it  is  not 
an  objection. 

Moore,  J. — The  judgment  to  which  1  have  come,  from  what  I 
have  heard,  is  that  tins  evidence  ought  to  be  received.  The  objec- 
tion made  to  its  admissibility  is  that  it  is  irrelevant.  It  does  not 
appear  to  my  mind  that  the  evidence  is  so  plainly,  and  palpably,  and 
dearly  irrelevant,  as  that  it  could  not  in  any  case  be  left  to  the 
triers,  with  other  evidence.  Let  me  put  this  case.  Suppose  that 
the  sheriff  was  proved  to  have  been  making  inquiries  about  persons 
as  to  their  religion,  and  after  those  inquiries,  left  them  on,  or  took 
them  off  the  panel,  would  not  the  evidence  in  such  case  be  appli- 
cable ?  And  uiough  possibly  and  probably  the  evidence  may  ulti- 
mately turn  out  not  to  be  relevant,  or  of  any  value,  I  think  it  safer 
in  the  first  instance  to  admit  it. 

The  AUomey^General. — In  the  case  at  the  Maryborough  Special 
Commission,  the  admission  of  the  evidence  referred  to  in  Chief 


CRIMINAL  LAW  CASES.  31 

Justice  Bushe's  charge  was  not  objected  to.     I  contend  that  the  '''^  Qubbx 
sheriff  is  not  bound  to  put  his  hand  into  a  ballotting  box  and  take  j.  Mitohsl. 
out  the  names  of  jurors  by  chance :  if  he  selects  the  names  honestly        — ^ 
and  fidrly  from  the  jurors'  book,  that  is  all  that  can  be  required  of  GoTemment 

him.  Securities  Act 

iHr  Cobnan  CfLoghlen. — ^But  that  ia  just  the  question  to  be  tried  challroge  to 
upon  this  challenge.  the  snay. 

Lefbot,  B. — -It  is  much  safer,  in  accordance  with  the  opiiuon 
of  my  brother  Moore,  to  admit  the  evidence  at  present,  and  then, 
if  it  be  clearly  irrelevant,  to  exclude  it  when  we  come  to  charge 
the  triers. 

The  examination  of  the  witness  was  then  proceeded  with.  He 
stated  that  he  had  examined  the  panel,  and  that  there  were  twenty- 
four  or  twenty-five  Roman  Catholics  upon  it. 

The  witness  was  then  asked,  did  he  assist  in  examining  the 
names  on  the  jurors'  book  ? 

The  AUomey^Creneral  objected  to  any  evidence  being  given  of 
the  contents  of  the  jurors'  book,  the  book  not  being  produced. 

A  document  purporting  to  be  a  copy  of  the  general  lists  of 
jim»^  prepared  pursuant  to  the  stat.  3  &  4  Will.  4,  c  91,  and  of 
which,  when  revised  by  the  recorder  in  open  court,  and  signed  by 
him,  the  jurors'  book  is  composed,  was  put  into  the  witness's  hands 
for  the  purpose  of  enabling  him  to  state  from  it  the  relative 
nomber  and  disposition  of  the  names  of  Protestants  and  Catholics 
on  the  jurors'  book  and  the  panel.  This  was  objected  to  on  behalf 
(tfthe  crown. 

Holmes. — It  is  to  be  presumed  that,  when  this  document  pur- 
ports to  be  printed  for  a  public  purpose,  it  is  a  correct  copy. 

MooBE,  J. — How  could  the  witness  state  that  it  is  a  copy  of  the 
jniws'  book  ? 

Lefbot,  B. — It  is  quite  an  elementary  rule  of  law  that  where 
the  original  is  in  existence,  a  copy  is  not  evidence. 

Sir  Caiman  (yLoghUn. — The  jurors'  book  is  in  the  derk  of  the 
peace's  office,  within  the  precincts  of  the  court,  and  would  be 
produced  by  the  officer,  if  the  court  ordered. 

This  the  court  declined  to  do,  and  the  witness  was  withdrawn. 

Francis  Dowling  proved  that  he  had  attended  at  the  revision  of 
the  jury  lists  for  tne  present  year  before  the  recorder,  and  took  a 
lirt  of  the  jurors  placed  on  the  revised  list  by  the  recorder  in  open 
court.  In  answer  to  the  Attomey^Generaly  he  stated,  that  he  did 
not  compare  the  copy  of  the  lists  now  produced  with  the  list  as 
revised  by  the  recorder,  after  it  had  been  made  up  and  signed  by 
the  recorder. 

Sir  Cobnan  G^Loghlen. — We  now  propose  to  prove  that  this  list 
which  we  offer  in  evidence  is  a  copy  of  the  jurors'  list  revised  in 
open  court  by  the  recorder,  and  of  which,  when  so  revised,  the 
jurors'  book  is  composed. 

The  Attomey''General  objected  to  the  document  being  received 
in  evidence. 

liEFBOT,  B. — The  thing  from  which  the  sheriff  is  to  take  his 
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panel  Is  the  jurors'  book,  and  nothing  can  be  evidence  of  the 
contents  of  the  book  except  the  book  itself,  unless  the  Act  of 
Parliament  dispenses  with  its  production,  and  makes  something 
else  evidence  of  it. 

Holmes. — The  clerk  of  the  peace  has  refused  to  produce  the 
jurors'  book  without  an  order  from  the  court;  but,  even  if  it  were 
produced,  the  witness  would  take  a  considerable  time  to  make  an 
analysis  of  it  similar  to  that  which  he  made  of  the  book  which  has 
been  already  produced,  and  which  copy  the  prisoner  has  been  forced 
to  make  use  of,  as  he  had  not  access  to  the  original  book. 

The  Attomey^GeneraL — It  was  quite  competent  to  the  prisoner's 
agent  to  have  gone  into  the  office  of  the  clerk  of  the  peace,  and 
to  compare  the  panel  with  the  jurors'  book.  They  want  now  to 
have  a  postponement  of  the  trial,  perhaps  till  the  day  after  to-mor- 
row, to  investigate  the  names  on  the  book,  when  they  could  have 
got  this  information  which  they  now  seek  in  time,  if  they  had 
applied  in  the  proper  quarter. 

Lefroy,  B. —  We  are  clearly  of  opinion  that  the  document  offered 
in  evidence  can  by  no  means  be  received  as  evidence  of  the  contents 
of  the  jurors'  book.  Then  we  are  asked  to  postpone  the  trial,  and  to 
give  an  order  for  the  production  of  the  jurors'  book,  in  order  to  give  an 
opportunity  of  investigating  the  religion  of  the  sevend  jurors,  and 
making  an  analysis  to  show  the  proportion  of  jurors  of  different 
religious  persuasions  on  the  book,  and  comparing  that  with  the 
proportion  in  which  they  appear  on  the  panel.  But  unless  the  law 
nas  ascertmned  what  that  proportion  should  be,  and  that  the  court 
can  thus  have  some  standard  in  reference  to  which  to  direct  the 
triers,  it  would  be  a  nugatory  and  irrelevant  inquiry,  as  well  as 
invidious  and  objectionable,  for  the  reasons  so  well  expressed  by 
the  late  Chief  Justice  Bushe,  in  the  case  referred  to.  (a)  We  must, 
therefore,  refuse  this  application. 

John  Bruton,  a  person  whose  name  did  not  appear  on  the  panel, 
having  been  called  as  a  witness  in  support  of  the  challenge,  stated 
that  he  had,  notwithstanding,  received  a  summons  to  attend  as  a 
juror.  The  witness  was  now  asked  by  Sir  Cohnan  0*LoffhleH  the 
following  question  :  What  is  your  religion  ? 

The  Attomey-General  objected  to  the  question. 

Lefroy,  B. — I  don't  see  any  reason  at  present  for  admitting 
this  evidence. 

Sir  Colman  CLoghleru — I  submit  that  it  is  evidence  to  show 
partiality  on  the  part  of  the  sheriff,  that  before  the  arrest  of 
Mr.  Mitchel,  Bruton  had  been  summoned  to  attend  this  court 
as  a  juror,  but  afterwards  his  name  was  not  placed  on  the  panel. 

Lefroy,  B. — First  prove  the  service  of  the  summons  on  the 
witness. 

Service  of  the  summons  on  the  witness  Twho  stated  that  he  was 
not  personally  served  with  it,)  not  havmg  been  satisfactorily 
proved,  he  was  withdrawn. 


(a)  See  Mongan's  Report  of  the  Marfborough  Special  Commission  in  1832,  p.  236. 
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John  Boeboroughy  a  person  who  was  proved  to  have  been  The  Qvbbit 
served  with  a  summons  to  attend  as  a  juror,  but  whose  name  was  j.  mitchzl. 
not  on  the  panel,  was  asked  what  his  religion  was,  — - 

Lefboy,  B. — It  is  quite  irrelevant.  GoTenmwit 

The  question  was  disallowed.     And  also  in  the  case  of  E.  J.  SeenritieiAct 
Milliken^  who  was  examined  for  the  purpose  of  showing  that  (tj^j]^^^ 
though  he  had  been  only  summoned   on   the  previous  Friday  the  amy. 
evening,  yet  he  had  been  placed  on  the  panel,  the  same  question 
was  put  and  disallowed  by  the  court. 

H.  S.  French,  Esq.,  the  high  sheriff  of  the  city  of  Dublin,  and 
Mr.  Hamilton,  his  returning  officer,  were  examined  in  support 
of  the  challenge  by  the  prisoner's  counsel,  and  cross-examined 
by  the  counsel  for  the  crown.  They  stated  that  they  had  pre- 
pared the  panel,  but  distinctly  negatived  the  charges  of  partiality 
and  corruption  in  the  formation  of  it,  or  that  they  had  received 
any  suggestion  on  the  subject  from  any  one  connected  with  the 
prosecution,  or  that  they  selected  out  of  the  jurors'  book  the 
names  upon  it  from  a  knowledge  of  the  religion  or  politics  of  the 
parties.  The  clerk  of  the  crown  and  the  sub-sh^ff  having  also 
been  examined,  and  the  evidence  in  suj^rt  of  the  chaUenge 
having  closed  without  the  testimony  of  the  sheriff  or  his  returning 
officer  being  in  any  way  contradicted. 

The  Attomey'Gtneral  submitted  that  the  allegations  contained 
m  the  challenge  had  been  refuted  by  the  evidence  adduced  in 
rapport  of  it,  and  that  there  was  no  evidence  to  go  to  the 
tners  to  sustain  the  challenge,  and  therefore  declined  making 
anyfurther  observation  upon  tne  issue  to  be  tried. 

Thomas  J.  Quinton,  Esq.,  one  of  the  triers^  having,  by  desire 
of  the  court,  read  out  the  issue  sent  to  them,  which  was  to  try 
and  inquire  whether  the  array  of  the  panel  was  weU,  equaUy,  and 
impartially  made  by  the  said  sheriff  and  his  officers,  according  to 
the  duty  of  his  offiee  or  not, 

Lefboy,  B.,  (addressing  the  triers.) — That,  gentlemen,  is  the 
question  which  you  have  to  try.     Every  person  who  could  by 
posnbility  ^ve  you  information  upon  that  question,  involving,  as 
It  does,  one  of  the  most  important  duties  of  the  sheriff,  and  his  due 
Derformance  of  it,  has  been  produced,  every  opportunity  of  satis- 
fying vour  minds  has  been  afforded;  you  have  heard  the  examina- 
tion of  those  witnesses  who,  if  there  had  been  any  corrupt  motive 
or  practice  in  the  conduct  of  the  high  sheriff  in  forming  that 
panel,  must,  from  their  position,  have  been  acquainted  with  it; 
yon  have  heard  the  persons  who  made  out  the  panel  (the  sheriff 
and  his  returning  officer)  state  on  their  oaths  that  they  had  made 
that  panel  impartially,   and  that  they  had   no  communication, 
^rection,   or  understan^ng  from  or  with  any  person  so  as  to 
inflnence  their  judgment,  and  that  they  had  no  partial  or  c(»Tupt 
view  in  selecting  the  names  upon  it;  that  they  only  selected  them 
with  a  view  to  the  respectability  and  character  of  the  parties 
selected.    They  have  been  closely  sifted  upon  the  subject ;  if  you 
find  any  grounds  upon  which  you  can  on  your  oaths  impute  to 
the  sherin  or  his  officers  anything  which  brings  him  or  them  within 
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Thb  Quebk  the  charge  of  partiality,  or  what  is  called  unlndifferency  in  the 

J.  MrrcuEL.  framing  of  the  panel,  you  will  find  for   the  challenge ;    but,  on 

— -        the  other  hand,  if  you  find  no  such  grounds,  you  will  find  against 

Go? OTiment      ^^  ^^^  ^  ^^^  Opinion,  and  you  have  a  right  to  know  that  opinion, 

S«curitia  Act  there  is  no  evidence  whatever  to  sustain  the  charge  of  partiality 

or  unindifierency  in  the  formation  of  the  panel  by  the  sheriif  or  his 

officers,  and  you  will  be  warranted  in  findmg  against  the  challenge. 

The  Triers  found  against  the  challenge. 

The  panel  was  then  called  over,  and  after  twenty  peremptory 
challenges  on  behalf  of  the  prisoner,  and  thirty-nine  jurors  being 
set  aside  on  behalf  of  the  crown,  a  jury  was  sworn,  and  it 
being  then  five  o'dock,  the  trial  was  adjourned  on  the  motion 
of  the  Attama/'Generalf  until  the  following  morning,  the  prisoner's 
counsel  not  objecting,  {a) 

Friday,  May  26. 

The  jurors  having  been  called  over,  and  having  answered  to  their 
names,  the  trial  was  proceeded  with.  (6) 

Pierce  George  Barron,  Esq.,  a  resident  magistrate,  a  witness 
produced  on.  behalf  of  the  crown,  stated  that  he  was  at  an  enter- 
tainment given  in  Limerick,  and  saw  Mr.  Mitchel  there. 

Holmes  objected  that  the  evidence  was  irrelevant. 

MoOBE,  3. — ^It  may  be,  or  it  may  not. 
Endence.  ^lie  evitdence  was  received.     The  witness  was  asked.  Did  you 

hear  him  speak? 

The  question  was  objected  to^  but  the  objection  was  overruled. 

The  witness  having  stated  that  he  heard  the  prisoner  speak  on 
the  occasion  referrea  to,  was  then  asked,  Did  you  hear  him  speak 
a  speech  to  the  purport  of  the  report  which  you  have  heard  read 
(the  speech  at  Limerick  published  in  The  United  Irishman  of  the 
«tfi  May,  1848)? 
Orert  act.  Leproy,  B. — ^Really  you  have  laid  no  overt  act  for  the  speaking 

of  this  speech.  The  evidence  of  speaking  under  this  statute  is  to 
be  treated  with  peculiar  strictness.  His  speaking  this  speech  has 
neither  been  laid  as  an  overt  act,  nor  chai^d  in  the  indictment. 
K  the  evidence  be  offered  with  a  view  to  identify  Mr.  Mitchel  as 
the  person  who  is  reported  to  have  spoken  that  speech,  so  far  it 
may  be  offered,  but  not  further.     That  is  our  opimon. 

The  prisoner's  counsel  admitted  that  the  Mr.  Mitchel  mentioned 
in  the  report  of  the  speech  was  the  prisonef  . 

(a)  The  jury  were  brought  to  a  neighbooring  hotel  in  the  chaige  of  swom  baOifEiH  and  were 
thoe  provioed  with  beds  and  refreehmentB,  and  were  brought  back  to  court  in  like  manner 
on  the  foHowing  nunmiog. 

(6)  The  eyidence  offered  to  sustain  the  indictment  in  this  case  was  statutable  evidence;  under 
the  pitmdons  of  6  &  7  WiU.  4,  c.  76.  of  ^e  prisoner  being  sole  proprietor  of  the  newspaper 
called  Th9  United  Irithmam;  prooi  of  the  publication  of  thoee  numbers  of  The  Untied 
Irithman^  containing  the  articles  specified  in  the  indictment,  by  proof  of  lodgment  in  Stamp 
Office  of  copies,  signed  by  the  prisoner,  of  those  numbers  of  the  paper,  and  proof  of  the  pur- 
chase of  oopifiB  at  uie  office  of  the  paper,  and  that  thoee  places  were  within  the  renue  laid  in 
the  indictment  Eridenoe  was  also  offered  to  show  that  the  prisoner  spoke  a  speech  at 
Limerick  to  the  purport  of  the  printed  speech,  the  publication  of  which  was  chargra  in  the 
IndictmBot  as  one  of  the  orert  ada,  but  tlie  court  refused  to  admit  the  endence,  ezeept  so  hr 
as  it  showed  the  peiaon  meant  in  the  printed  speech  to  be  the  prisoner,  which,  howevar,  was 
admitted  bj  his  counsel,  and  what  the  precise  oojeet  was  in  offermg  the  evidflnoe  did  not  clearly 
appear.    No  evidenoe  was  oflbred  for  tne  deftnca. 
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The  case  for  the  prosecution  having  closed.  The  Qubbit 

Holmesy  for  the  prisoner,  objected  that  it  was  not  laid  in  the  j.  mitchbl. 
indictment  what  the  specific  counsels  or  measures  were  which,        — 
in  the  several  counts,  tne  prisoner  was  charged  with  seeking   to  GovCTnmait 
compel  Her  Majesty  to  change,  and  that  there  was  no  evidence  to  Securitiei  Act. 
go  to  the  jury  of  a  design  to  compel  Her  Majesty  to  change,  any 
specific  measures  or  counsels. 

The  Court  overruled  the  objection,  Lefroy,  B.,  observing  that  Evidence  to 
the  charge  appeared  on  the  record,  and  the  court  would,  if  neces-  ^^  ^^^ 
aary,  at  a  future  stage  of  the  trial,  refer  to  the  objection.     Accor- 
dingly in  charging  the  jury  upon  this  part  of  the  case,  the  follow- 
ing observations  were  addressed  to  them : — 

MooBE,  J. — ^It  will  be  necessary  to  occupy  some  small  portion  The  measniw 
of  your  time  in  explaining  that  part  of  the  indictment  which  refers  wh^SpSsoner 
to  the  compassing  to  levy  war,  to  compel  Her  Majesty  to  change  compassed  to 
her  measures  and  counsels.     You  have  been  told  that  no  measures  n^J^|i  ^ 
were  specified.     Gentlemen,  it  is  very  true  that  there  is  no  speci-  be  laid  or 
fication  in  the  indictment  of  any  measures  or  counsels,  but  it  is  my  P***^*** 
duty,  and  I  have,  I  believe,  in  this  the  concurrence  of  my  brother 
judge,  that  in  order  to  constitute  this  offence  it  is  not  necessary  in 
point  of  law  to  specify  in  the  indictment  any  particular  measures, 
or  in  point  of  evidence  to  give  proof  of  any  particular  measures. 
We  are  dealing  with  an  intent— we  are  to  collect  what  was  pass- 
ing in  his  rthe  prisoner's)  mind,  and  we  can  onlv  collect  it,  in  this 
case,  from  nis  expressions  or  his  printings,  but  if,  because  he  kept 
secret  in  his  own  mind  what  measures  he  intended  to  compel  her 
to  change,  though  he  might  be  doing  what  he  considered  would 
have  a  tendency  tt>  compel  Her  Majesty  to  change  certain  mea- 
mKB,  if  the  prisoner's  coimsel  be  right  in  point  of  law,  it  could 
never  be  maoe  the  subject  of  an  indictment,  as  the  particular  mea- 
sores  contemplated  by  the  prisoner  could  never  be  known.     In  a 
case  which  was  cited  ( ThistlewooiTs  cage,  33  St.  Tr.  682,)  the  law 
is  laid  down  on  the  subject  by  Lord  Tenterden,  one  of  the  ablest 
judges,  both  in  his  charge  to  the  petty  jury  and  to  the  grand 
juiy.     He  never  raised  the  question,  nor  was  it  raised  by  the  able 
coimsel  on  either  side.     I  have  the  concurrence  of  my  brother 
judge  to  tell  you  that,  in  point  of  law,  it  was  not  necessary  to  have 
laid  in  the  indictment  the  specific  measures — ^nor  was  it  necessary  to 
^ve  evidence  of  the  specific  measures — ^for  the  compelling  a  change, 
m  which  he  (the  prisoner)  intended  to  levy  war,  if  you  should  oe 
satisfied  that  it  was  his  intention  to  levy  war  to  compel  her  to 
change  them.  Verdict,  Guilty, 

May  27. 

The  prisoner  was  brought  up  to  the  bar  of  the  court  and  sen- 
tenced to  be  transported  for  fourteen  years. 

The  Attcmey^General  then  requested  that  the  judgment  might 
be  entered  on  each  count,  to  which  the  court  acceded. 

m 

Counsel  for  the  crown: — The  Attomey^Geiteral ;  Henn,  Q.  C. ; 
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The  Queen  Tlie  Hon.  John  Plunkety  Q.  C. ;  Baldwin,  Q.  C. ;   Whiteside,  Q.  C. ; 

jr.  MiTCHEL.    Smyly ;  and  John  Ferrin. 

Counsel    for    the    prisoner  : — Robert    Holmes  ;     Sir    Caiman 

&"ent      aLoghlenjJ.KPigots^n^Johnp'Hagaru 
Swnrities  Act       Agent  for  the  crown : — Kemrnis  (crown  sobcitor). 

Agent  for  the  prisoner : — Martin  Francis  G" Flaherty. 
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COURT  OF  EXCHEQUER 
February  26,  1848. 

RyALLS  v.  REGINAM.(a) 

Perjury — Indictment — Summons  to  tea  an  attorney* s  bill — Lunar  or 
calendar  month — Several  counts — General  verdict  and  judgment. 

In  an  indictment  for  perjury  alleged  to  have  been  committed  in  an  affi- 
davit sworn,  before  showing  cause,  in  answer  to  an  application  by  an 
attorney  for  taxation  of  his  bill  after  the  expiration  of  one  ^'  month  " 
from  its  delivery,  it  is  not  necessary  to  negative  any  application  by  the 
party  chargeable  before  the  expiration  of  the  month,  inasmuch  as 
the  judge  would  have  jurisdiction  to  issue  the  summons  and  commence 
the  inquiry  whether  any  such  application  had  been  made  or  not. 

The  indictment  used  the  word  *^  month  .*" 

Held,  that  <u  the  staL  6^7  Vict,  c,  73,  was  expressly  referred  to  in  the 
indictment,  the  same  construction  must  be  given  to  that  word  in  the 
indictment  as  in  the  statute  ;  and  that  therefore  it  must  be  held  to  mean 
**  calendar  month,** 

A  count  of  an  indictment  for  perjury  concluding  thus,  '*  And  so  the 
jurors,  S^c,  did  say  that  the  said  J,  N,  R,,  S^c,  did  commit  wilful  and 
corrupt  perjury,**  is  not  bad,  because  the  whole  averment  may  be 
rejected  as  surplusage. 

The  affidavit  denied  the  retainer : 

Held,  that  the  retainer  was  a  material  fact  to  be  ascertained,  and  that 
therefore  perjury  might  properly  be  assigned  upon  the  statement  deny* 
ing  it, 

'^  Misdemeanor  **  is  nomen  coUectivum  ;  and  therefore  where  the  venire 
was  to  try  ''  whether  the  said  J,  N,  R,  be  guuty  of  the  perjury  and 
misdemeanor  aforesaid  or  not  guilty;**  and  the  verdict  was  ** guilty 
of  the  perjury  and  misdemeanor  aforesaid,  in  manner  and  form  as  by 
the  said  indictment  is  supposed  against  him:** 

Held,  that  there  was  no  uncertainty  in  either;  that  both  the  venire  and 
the  verdict  applied  to  aU  the  counts  ;  and  that  a  general  judgment  of 
imprisonment  ^^upon  the  premises,**  was  good, 

THIS  was  a  writ  of  error  brought  upon  the  following  record : — 
Yorkshire,  to  wit. — Be  it  remembered,  that  at  the  special 
session  of  gaol  deliyery  and  oyer  and  terminer,  holden  at  Yorl^  &c^ 
on  Saturcuty,  the  6tn  day  of  December,   in  the   ninth  year  of 

(a)  Beportad  by  A  Bittlbston,  Esq.,  Barrister-at-Law. 
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Queen  Victoria,  &c.,  by  the  oath  of,  &c,  it  is  presented  that  one  Byallh 
William  Unwin,  after  the  passing  of  a  certain  Act  of  Parliament,  Kboinam. 
&C.,  (6  &  7  Vict  c  73,)  and  before  and  at  the  time  of  the  commit-  .  — 
ting  of  the  offence  hereinafter  mentioned,  was  an  attorney  practising  ®^°5^ 
in  England,  and  was  duly  admitted  and  practising  as  such  attorney  Indictment, 
m  Her  Majesty's  Court  of  Exchequer  at  Westminster,  and  had 
done  and  transacted  business  as  such  attorney  in  her  said  Court  of 
Exchequer,  for  and  on  behalf  of  J.  N.  RyaUs,  late  of,  &c.,  and  of 
J.  Ironsides,  and  on  the  retainer  and  at  the  request  of  the  said 
J.  N.  Ryalls ;  and  the  said  J.  N.  Ryalls,  and  the  said  J.  Ironsides, 
then  and  there  became  and  were  indebted  in  a  large  sum  of  money 
to  the  said  W.  Unwin,  for  fees,  charges,  and  disbursements  for  the 
business  so  done  and  transacted  for  the  said  J.  N.  Ryalls  and  the 
said  J.  Ironsides,  by  the  said  W.  Unwin  as  aforesaid,  and  the  said 
W.  Unwin  afterwards  and  before  the  committing  of  the  said  offence 
hereinaft;er  mentioned,  to  wit,  on,  &c,  so  bein^  such  attorney  as 
aforesaid,  did  deliver  to  the  said  J.  N.  Ryalls  and  the  said  J.  Iron- 
sides (they  the  said  J.  N.  Ryalls  and  tne  said  J.  Ironsides,  then 
and  there  being  the  parties  to  be  charged  therewith),  a  bill  for  the 
fees,  charges,  and  disbursements  for  the  said  business  so  done  and 
transacted  by  the  said  W.  Unwin,  as  such  attorney  as  aforesaid, 
which  said  bill  was  then  and  there  subscribed  with  the  proper 
handwriting  of  him  the  said  W.  Unwin,  so  being  such  attorney  as 
aforesaid;  and  that  no  application  was  made  to  the  said  Court 
of  Exchequer,  so  being  the  Court  in  which  the  said  business  was 
80  done  and  transacted  as  aforesaid,  or  to  any  judge  thereof,  or  to 
any  court  or  judge  whatever,  by  the  said  J.  N.  Ryalls  and  the  said 
J.  Ironsides,  so  being  the  parties  charged  by  the  said  bill,  or  by 
either  of  them,  within  one  month  after  the  said  delivery  of  the  said 
bill,  nor  did  the  court  of  Exchequer,  &c  within  one  month,  &c. 
refer  the  said  bill  and  the  demand  of  the  said  W.  Unwin  as  such 
attorney  as  aforesaid  thereupon,  to  be  taxed  by  the  proper  or  any 
oflBcer  of  the  said  Court  of  Exchequer,  or  of  any  other  court.  And 
by  the  jurors  aforesaid,  upon  their  oath  aforesaid,  it  is  further  pre- 
sented, that  aft;erwards,  and  after  the  expiration  of  one  month  after 
the  delivery  of  the  said  bill  as  aforesaid,  and  before  the  committing 
of  the  said  offence  hereinafter  mentioned,  to  wit,  on,  &c.,  at,  &c., 
the  said  W.  Unwin,  so  being  such  attorney  as  aforesaid  (the 
said  bill  then  and  there  remaining  due,  unpiud,  and  unsatisfied  to 
him  the  s^d  W.  Unwin\  did  make  application  to  Sir  R.  M.  Rolfe, 
KnL,  then  and  there  being  one  of  the  judges  of  the  said  Court  of 
Exchequer,  in  which  the  said  business  was  so  done  and  transacted 
hy  the  said  W.  Unwin  as  aforesaid  in  the  matter  of  him  the  said 
W.  Unwin,  to  refer  the  said  bill  so  delivered  as  aforesaid,  and  the 
demand  of  him  the  said  W.  Unwin  thereupon,  to  be  taxed  and 
settled  by  the  proper  ofiicer  of  the  said  Court  of  Exchequer.  And 
thereupon  afterwards,  to  wit,  on,  &c.,  at,  &c.,  the  said  Sir  R.  M. 
Rolfe,  so  being  the  judge  of  the  said  Court  of  Exchequer  as 
aforesaid,  issuea  a  summons  in  the  matter  of  the  said  W.  Unwin, 
requiring  the  said  J.  Ironsides  and  the  said  J.  N.  Ryalls,  or  their 
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attorney  or  agent,  to  attend  the  said  Sir  B.  M.  Bolfe,  at  his 
chambers  in  KoUs  Gardens,  on,  &c.,  to  show  cause  why  (amongst 
other  things)  the  said  W.  Unwin's  bill  of  costs  in  the  causes  and 
matters  delivered  to  the  said  J.  Ironsides  and  J.  N.  Ryalls,  should 
not  be  referred  to  the  master  of  the  said  Court  of  Exchequer  to 
be  taxed,  (the  ssud  bill  of  costs  in  the  said  siunmons  mentioned, 
then  and  there  being  the  said  bill  for  the  fees,  charges,  and  dis- 
bursements for  the  said  business  so  done  and  transacted  by  the 
said  W.  Unwin,  as  such  attorney  as  aforesaid,  and  so  delivered 
by  the  said  W.  Unwin  as  aforesaid). 

And  by  the  jurors  aforesaid,  upon  their  oath  aforesaid,  it  is 
further  presented  that  the  said  J.  N.  Byalls,  afterwards  and 
before  the  time  appointed  for  showing  cause,  and  before  showing 
cause  against  the  said  application  ana  the  said  matters  mentioned 
in  the  said  summons,  to  wit,  on,  &c.,  at,  &c.,  came  before  H.  W., 
then  and  there  being  a  conmiissioner  duly  authorized  and  appointed 
to  take  and  receive  affidavits  touching  and  concerning  matters 
depending  in  the  said  Court  of  Exchequer,  and  touching  and 
concerning  the  matter  of  the  said  W.  Unwin,  in  the  said  smmnons 
mentioned ;  and  it  then  and  there  became  and  was  material  in 
showing  cause  why  the  said  bill  of  costs,  in  the  said  sunmions 
mentioned,  should  not  be  referred  to  the  said  master  to  be  taxed,  as 
in  the  summons  mentioned,  to  ascertain  whether  the  said  J.  N. 
Byalls  did  retain  or  employ,  or  otherwise  authorize  the  s^d 
W.  Unwin  to  act  as  attorney  for  him  the  siud  J.  N.  Bvalls  and 
the  said  J.  Ironsides,  or  for  either  of  them,  in  or  about  the 
business  mentioned  in  the  said  bill  of  costs  of  the  said  W.  Unwin, 
in  the  said  smmnons  mentioned,  or  in  or  about  any  part  of  such 
business,  and  whether  the  said  J.  N.  Byalls  had  ever  retained  or 
employed  the  said  W,  Unwin  to  act  as  attorney  or  agent  for  him 
the  said  J.  N.  Byalls.  And  the  said  J.  N.  Byalls  so  having  come 
and  being  before  the  said  H.  W.,  so  being  such  conunissioner 
so  authorized  and  appointed  as  aforesud,  then  and  there  produced 
a  certain  affidavit  m  writing  of  him  the  said  J.  N.  Byalls  in  the 
matter  of  the  said  W.  Unwm,  in  the  said  Court  of  Exchequer, 
and  then  and  there  before  the  said  H.  W.,  in  due  form  of  law,  was 
sworn  and  took  his  corporal  oath  upon  the  Holy  Gospel  of  God  con- 
cerning the  truth  of  the  matters  contained  in  the  said  affidavit  (he 
the  said  H.  W.  then  and  there  having  a  lawful  and  competent  power 
and  authority  to  administer  the  said  oath  to  the  said  J.  N.  Byalls  in 
that  behalQ ;  and  that  the  said  J.  N.  Byalls  not  having  me  fear 
of  God  belore  his  eyes,  but  intending  to  cheat  and  defiraud  tiie 
said  W.  Unwin  of  the  said  fees,  charges,  and  disbursements,  then 
and  there,  upon  his  oath  aforesaid,  before  the  said  H.  W.,  (he  the 
said  H.  W.  then  and  there  having  a  lawful  and  competent  power 
and  authority  to  administer  the  said  oath  to  the  said  J.  N.  Byalls 
in  that  behalf),  falsely,  corruptly,  knowingly,  wilfully,  and  ma- 
liciously, in  and  by  his  said  affidavit  in  writing  in  the  matter 
of  the  said  W.  Unwin,  in  the  said  Court  of  Exchequer,  did  depose 
and    swear   (amongst   other  things)   in   substance  and   to  tiie 
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effect  following  that  is  to  say,  that  he  the  said  J.  N.  RyaUs,      Stalls 
referred  to  in  the  summons  of  the  Honorable  Baron  Kolfe  in  that    RegInam. 
matter  (meaning  the  summons  of  the  said  Sir  R.  M.  Rolfe,  Knight,      .  — 
in  the   sfdd  matter  of  the  said  W.  Unwin   above  mentioned),    ^"J[^ 
did   not  retain   or   employ  the  said  W.  Unwin    (meaning    the  Indictment. 
said  W.  Unwin)  to  act  as  attorney  for  him   (meaning  the  said 
J.  N.  Ryalls),  and  J.  Ironsides  (meaning  the  said  J.  Ironsides), 
also  mentioned  and  referred  to  in  the  said  summons,  or  for  either 
of  them,  in  and  about  the  business  mentioned  in  the  said  W.  Unwin's 
bill  of  costs  delivered  to  him  the  said  J.  N.  Ryalls  and  the  said 
J.  Ironsides,  (meaning  the  said  bill  of  costs  in  the  said  summons 
mentioned,  and  the  bill  so  delivered  by  the  said  W.  Unwin  to 
the  8ud  J.  N.  Ryalls  and  the  said  J.  Ironsides  as  aforesaid),  or 
uk  or  about  any  part  of  such   business;  and  that  he  the  said 
J.  N.  Ryalls  never  retained  or  employed  the  said  W.  Unwin  to 
act  as  attorney  or  agent  for  him  the  said  J,  N.  Ryalls,  in  any 
cause  or  matter  whatever,  as  in  and  by  the  said  affidavit  of  the 
said  J.  If.  Ryalls,  in  the  said  matter  of  the  said  W.  Unwin,  more 
fully  and  at  large  appears:    whereas,  in  truth  and  in  fact,  the 
said  J.  N.  Ryalls  did,  to  wit,  on,  &c.,  at,  &&,  retain  and  employ, 
and  authorize  the  said  W.  Unwin  to  act  as  attorney  for  him 
the  said  J.  N.  Ryalls  and  J.  Ironsides,  in  and  about  the  business 
mentioned  in  the  s^d  W.  Unwin's  bill  of  costs,  so  delivered  to  tlie 
said  J.  N.  Ryalls  and  the  said  J.  Ironsides  as  aforesaid,  and  in 
and  about  every  part  of  such  business ;   and  whereas,  in  truth  and 
b  £act,  the  said  J.  N.  Ryalls  had,  to  wit,  on,  &&,  at,  &c.,  retained 
md  employed  the  said  W.  Unwin  to  act  as  attorney  and  agent  for 
bim  the  said  J.  N.  Ryalls,  in  the  s^d  business  in  the  said  Court 
»f  exchequer  as  aforesaid.     And  so  the  jurors  aforessud,  upon 
their  oath  aforessdd,  did  say  that  the  said  J.  N.  Ryalls,  on,  &c.,  at, 
kc,  bef(M:e  the  said  H.  W.  (he  the  said  H.  W.  then  and  there 
baying  such  lawful  and  competent  power  and  authority  as  afore- 
said)^ [)y  his  own  act  and  consent,  and  of  his  own  most  wicked  and 
Domipt  mind,  in  manner  and  form  aforesaid,  falsely,  wickedly, 
HrilfuUy,  and  corruptly  did  commit  wilful  and  corrupt  perjury,  to 
the  great  displeasure  of  Almighty  God,  to  the  evil  example  of  all 
)thers  in  the  like  case  offending,  against  the  form  of  the  statute 
in  such  case  made  and   provided,  and   against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 

The  2nd  count  differed  from  the  1st  only  in  stating  that 
lie  business  was  done  on  the  retainer  of  J.  N.  Ryalls  and 
I.  Ironsides. 

The  3rd  and  4th  counts  were  the  same  as  the  Ist  and  2nd  counts 
•espectively,  except  that  the  averment  negativing  any  application 
o  the  Court  of  Exchequer  by  the  parties  chargeable  within  a 
nonth,  was  omitted. 

The  record  then  proceeded  to  set  forth  a  venire  to  the  defendant 
to  appear  and  "  answer  the  premises"  at  the  next  gaol  delivery  for 
the  county  of  York,  and  his  appearance  in  obedience  thereto.  It 
then  proceeded:    "And  being   brought  to  the   bar  here  in  his 
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proper  person,  and  forthwith  being  demanded  concerning  the  pre- 
wises  in  the  said  indictment  above  specified  and  charged  upon  htm^ 
how  he  will  acquit  himself  thereof,  he  saith  that  he  is  not  guilty 
thereof,  and  thereof  for  good  and  evil  he  puts  himself  upon  the 
country."  It  then  stat^  a  joinder  by  the  clerk  of  the  crown; 
a  writ  of  venire  juratores  to  try  '*  whether  the  said  Joseph  N. 
Kyalls  be  guilty  of  the  perjury  and  misdemeanor  aforesaid,  or  not 
guilty;"  a  verdict  ^Hhat  he  is  guilty  of  the  perjury  and  misde^ 
meanor  aforesaid  in  manner  and  form  as  by  the  s^d  indictment 
above  against  him  is  supposed;"  and  then  the  following  judgment: 
**  Whereupon  all  and  singular  the  premises  being  seen  and  by  the 
court  here  ftdly  understood,  it  is  considered  by  the  court  here  that 
the  said  J.  N.  R.  be  committed  to  the  house  of  correction  at 
Wakefield,  in  and  for  the  West  Biding  of  the  said  countv,  and 
there  imprisoned  and  kept  to  hard  labour  for  ten  calendar 
months." 

January  23,  1847. 


Pashley  for  the  plaintiff,  in  error. — This  is  the  case  of  an  indict- 
ment for  perjury,  with  several  counts,  some  of  which  are  bad,  and 
a  general  judgment.  First,  the  3rd  and  4th  counts  are  bad  for 
not  negativing  a  previous  application  by  the  party  chargeable; 
the  absence  of  which  is  necessary  to  give  jurisdiction;  and  there- 
fore must  be  stated:  (Stat  6  &  7  Vict  c.  73,  s.  37  ;  Christie  v. 
Unwin,  11  Ad.  &  E.  373;  Brancker  v.  Molyneux,  4  M.  &  Gr.  226; 
R.  V.  David  JSmith,  1  New  Mag.  Cas.  484 ;  15  L.  J.  M.  C.  41.) 
An  indictment  for  perjury  committed  in  the  course  of  bankruptcv 

Sroceedings  is  bad,  if  it  does  not  show  a  good  petitioning  creditor's 
ebt:  {RexY,  JoneSy  4  B.  &  Ad.  345.)  And  in  support  of  an  indict- 
ment for  peijury  committed  in  a  bankrupt's  last  examination  strict 
evidence  of  bankruptcy  must  be  given :  (Rex  v.  Punshon,  3  Camp.  96). 
Ewington's  case  (2  Moo.  C.  C.  223;  Car.  &  M.  319),  is  to  the 
same  effect  with  regard  to  the  jurisdiction  of  the  Lord  Chancellor. 
No  presumption  can  be  made  that  the  proceedings  were  regular 
for  the  purpose  of  showing  jurisdiction.  In  0*Connell  v.  Reginam 
the  House  of  Lords  refused  to  presume  that  even  the  judges  were 
free  from  error.  Secondly,  all  the  counts  are  bad,  for  not  showing 
that  one  calendar  month  had  elapsed  before  the  application  to 
refer  the  bill  to  taxation.  The  statute  (s.  37,)  requires  that  one 
month  shall  have  elapsed,  and  the  interpretation  clause  defines  a 
month  to  mean  a  calendar  month;  but  the  indictment  merely 
alleges  that  one  month  had  expired;  and  according  to  the  authorities 
a  month  means  a  lunar  month :  (Com.  Dig.  Ann.  B.  1.)  The  only 
exception  is  where  it  relates  to  mercantile  accounts.  If  so,  the 
jurisdiction  is  not  shown :  ( The  case  of  the  Marshalsea,  10  Rep. 
76,  b;  Rex  v.  Cohen^  1  Stark.  511.) 

Coleridge,  J. — This,  a^  well  as  the  last  objection,  goes  to  the 
jurisdiction;  but  it  seems  to  me  that  the  judge  must  at  all  events 
have  jurisdiction  to  entertain  the  fipplication. 
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WiOHTMAN,  J. — The  judge  would  certainly  have  a  right  to  Etalls 
edde  whether  he  had  jurisdiction  or  not,  and  perjury  committed  beowtam. 
pon  that  occasion  would  not  be  coram  nonjudice.  , 

Pashley. — Suppose  an  application  to  the  court,  and  an  order  ^®^^^' 
lade  referring  the  bill  to  taxation.  Then  an  application  to  a 
idge  and  a  summons  issued.  If  upon  the  hearing  of  that  sum- 
ions  it  was  admitted  that  the  court  had  previously  made  the 
ider,  but  the  judge  nevertheless  granted  the  application  and 
ssued  his  order,  in  receiving  affidavits  upon  that  question  he 
roold  be  acting  without  authority. 

CiOLEBiBGE,  J. — As  at  present  advised,  I  should  certainly  say, 
hat  even  in  that  case  an  mdictment  for  perjury  would  lie  upon 
hose  affidavits. 

Pashley. — ^If  a  court  of  requests  entertains  a  case  involving  the 
itie  to  lands,  it  has  been  held  that  perjury  cannot  be  assigned 
ipon  statements  made  on  oath  in  tne  course  of  that  inquiry : 
Paine^s  case,  Yelv.  111.) 

CoL£BiD6E,  J. — The  distinction  is  that  there  is  a  general 
orisdiction  in  the  one  case  and  not  in  the  other.  A  more  analo- 
gous case  would  be  the  taxation  of  a  conveyancing  bill,  over  which 
he  judge  has  no  jurisdiction. 

PasUey. — This  is  a  case  in  which  the  statute  eives  jurisdiction 
inder  special  circumstances.  In  Reff.  v.  Bishop  (Car.  &  M.  302), 
A  indictment  for  perjury  committed  in  an  affidavit  on  an  inter- 
Jeader  rule  was  l^sld  bad  for  omitting  to  state  that  any  rule  had 
leen  obtained  according  to  the  provisions  of  the  Interpleader  Act. 
rhirdly,  the  indictment  cannot  be  supported;  because  the  matter  Materiality. 
worn  to  by  the  prisoner  was  immatei^  to  the  inquiiv  in  hand. 
Jpon  this  application  to  refer  the  bill  to  taxation,  the  fact  of 
etainer  is  immaterial;  the  amount  of  the  bill  is  the  sole  matter  in 
[oestion;  the  judge  has  nothing  to  do  with  the  liability. 

Patteson,  J. — ^In  one  respect  it  is  very  material;  I  always 
Af  upon  these  applications,  wnether  the  retainer  is  disputed;  and 
fit  is,  I  give  the  attorney  leave  to  bring  an  action. 

Pashley. — Then  at  all  events  the  materiality  ought  to  be  suffi- 
iently  averred,  and  it  is  not  so.  The  indictment  alleges  lAerely 
hat  it  became  material  in  showing  cause  against  the  summons  to 
laoertain  whether  the  said  J.  N.  R.  did  retain  the  said  W.  U. ;  but 
it  does  not  state  that  the  affidavit  was  made  for  the  purpose  of 
showing  cause,  or  was  used  in  showing  cause.  In  JReff.  v.  Good- 
fdbw  (Car.  &  M.  569),  it  was  held  that  an  averment  that  ^^  it 
became  and  was  material  to  ascertain  the  truth  of  the  matter 
hereinafter  alleged  to  have  been  sworn  to,"  is  not  a  good  aver- 
ment of  materiality :  {Reff,  v,  Hetoinsy  9  Car.  &  P.  786.) 
Fourthly,  the  verdict  and  judgment  do  not  show  on  which  of 
the  counts  they  proceed.  The  verdict  is  "  guilty  of  the  perjury 
ud  misdemeanor  aforesaid;"  and  the  judgment  is  ^^upon  the 
premises,"  that  is,  upon  the  four  separate  charges  in  the  indictment ; 
W  the  verdict  either  refers  to  the  last  coimt  only,  or  it  is  imcer- 
tain  to  which  it  refers;  and  in  either  case  the  judgment  is  bad. 
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Btalm      But  for  the  caae  of  Rex  v.  Powell  (2  B.  &  Ad.  75),  it  never  could 

Beoinax.    l>6    contended  that    the  terms    ^^the  perjury  and  misdemeani^r 

.  —        aforesaid"  could  apply  to  four  separate  offences.    It  was  siud  in 

erjury^        that  case  that  ** misdemeanor"  is  nomen  coUectivum;  but   surely 

I8"im8de-       ^^ felony^  is  much  more  so;    if  any  distinct  idea  is  conveyed  by 

^aMxtivumt     ^^  expression  nomen  collectwunu     Yet  the  court,  in  Campbell  v. 

The  Queen  (15  L.  J.  M.  C.  76;    1   Cox  Crim.  Cas.  269),  held 

"felony"  not  to  be  nomen  coUectivum;  and  in   G* Connelly.  The 

Queen  (11  C.  &  F.  155),  great  doubt  has  been  thrown  upon  the 

authority  of  that  case;  which  is  to  some  extent  expressly  overruled. 

(He  referred  to  the  judgments  of  Lord  Lyndnurst,  11  C.  &  F. 

316;  and  of  Parke,  B.  p.  295.)     The  case  here  is  as  if  the  several 

counts  charged  entirely  separate  and  distinct  offences.    Campbell  v. 

Reginamj  cited  supra;  Rex  v.  Ward  (2  Lord  Baym.  1461,  1469); 

and  Rex  v.  Salomons  (1  T.  B.  249),  show  that  if  two  distinct 

offences  are  charged  a  conviction  of  "  the  said  offence"  is  bad. 

Patteson,  J. — The  ground  of  the  decision  in  Rex  v.  Powell 
(and  I  am  the  only  survivor  of  those  who  pronounced  it)  was 
simply  that  misdemeanor  was  nomen  coUectivum ;  as  soon  as  that 
was  decided  the  case  was  at  an  end;  because  it  was  not  contended 
there,  either  that  the  two  counts  were  for  the  same  offence,  nor 
disputed  that  one  good  count  would  support  a  judgment.  The 
latter  point  is  now  decided  by  CConnetts  case;  and  if  misde* 
meaner  is  nomen  coUectivum^  and  the  last  count  is  bad,  then  the 
judgment  is  bad;  or  if  misdemeanor  is  not  nomen  coUectivum^  then 
the  judgment  applying  to  the  last  count  only  will  be  bad  if  that 
count  is  bad. 

Pa^hley. — The  judgment  must  at  all  events  be  reversed,  be- 
cause it  is  uncertain ;  there  is  no  certain  judgment  on  any  one 
count. 

CoLERiDQE,  J. — That  depends  upon  the  question  whether  mis- 
demeanor is  nomen  coUectivum. 

PcLshley. — ^The  words  are  ^^the  peijury  and  misdemeanor;'' 
which  cannot  mean  several  perjuries  and  misdemeanors.  There 
is  a  series  of  blunders  in  the  proceeding.  The  plea  is  to  all  the 
premises;  the  verdict  is  guilty  of  one  only;  and  then  the  judgment 
is  given  upon  that  verdict,  and  the  premises  generally.  Lastly, 
the  conclusion  of  the  indictment  is  wrong.  It  is  m  the  past 
instead  of  the  present  tense  (Rex  v.  Perin,  2  Saund.  393 ;  Reg. 
V.  AUwayy  1  Vent.  170);  and  the  conclusion  of  an  indictment  is 
material  and  cannot  be  rejected  as  surplusage;  {Heydon^s  case, 
4  Bep.  41,  a,  42,  b;  Rex  v.  Bromley,  1  Vent.  13.) 

BUsSy  contriL — Between  this  case  and  that  of  0*ConneU  v.  Rey, 
there  is  a  material  distinction;  so  that  if  it  be  held  that  there  is 
one  bad  count  in  the  indictment,  and  that  misdemeanor  is  not 
nomen  coUectivum,  the  court  will  then  have  to  consider  whether 
that  case  is  to  be  carried  any  further.  Li  that  case  the  judgment 
was  '^  for  his  offences  aforesaid,"  and  Baron  Parke  said,  ^^  Two 
modes  suggested  themselves  to  me,  by  which  this  apparent  error 
could  be  rectified     The  first  is,  that  the  Court  of  Error  is  to  pre- 
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sQine  that  the  court  below  has  given  judgment  on  those  counts  of     Btalm 
the  indictment  only  on  which  it  was  warranted  to  give  judgment;    Bboxnail 
viz.,  on  the  good  counts  with  sufficient  findings  thereon.     The  p  .  — 
second,  that  the  judgment  may  be  read  as  one  of  the  same  im-   ®^^^* 
prisonment,  and  the  same  fine  for  each  offence.     To  the  first  of 
these  modes  of  supporting  the  judgment  there  are  two  objections; 
one  that  the  supposition  does  not  accord  with  the  terms  of  the 
judgment.     If  the  judgment  had  been  general^ — ^therefore  it  is  con- 
ndered  that  the  defendant  be  imprisoned,^ — this  obfection  toauld  not 
have  been  ofweiakt;  but  it  is  ^that  he  be    imprisoned   for   his 
offences  aforesaid^'  tiiat  is,  all  the  offences;"  and  Lord  Campbell,  in 
delivering  his  judgment,  said,  '^  Then  can  the  general  judgment 
stand  professing  to  proceed  on  the  bad  counts  and  the  bad  findings 
as  well  as  on  the  otner  good  counts  and  good  findings?    Agreeing 
with  Mr.  Baron  Parke  and  Mr.  Justice  Coltman,  my  opinion  is, 
that  part  of  the  punishment  must  be  taken  to  be  awarded  in 
reelect  of  the  supposed  offences   charged   in  the  6th  and  7th 
connts,  which  do  not  amount  to  offences  in  point  of  law  for  which 
the  defendants  are  answerable,  and  part  in  respect  of  the  offences 
duly  charged  in  the  1st,  2nd,  and  3rd  counts,  of  which  they  have 
not  lawfiiUy  been  found  guilty.     This  is  clearly  the  language  of 
I     the  record,  to  which  faith  must  be  given.     After  setting  forth  the 
^     deven  counts  of  the  indictment,  with  the  findings   upon  each, 
repeating  in  so  manywords  the  charges  in  the  first  three  counts^ 
it  thufl  proceeds:  'Whereupon,  &c.,  it  is  considered  and  adjudged 
by  the  said  court  here  that  tibe  said  defendant,  for  his  qffencee 
aforesaid,  do  pay  a  fine,  &c'    There  is  no  noUe  prosequi  as  to  the 
bad  counts,  and  nothing  to  prevent  the  judgment  from  applying 
to  the  defective  findings,  or  the  counts  on  which  theie  was^ 
kwful  verdict;  because  all  the  coimts  and  all  the  findings  were 
believed  in  the  court  below  to  be  sufficient.     Therefore,  according 
to  the  plain  use  of  language  and  the  common  sense  of  mankin^y 
by  thiB  judgment  the  defendants  are  punished  for  charges  which  do 
not  amount  to  crimes  in  the  eye  of  the  law,  and  for  crimes  of 
which  they  have  not  been  lawfully  convicted."    This  judgment, 
therefore,  is  different  in  form  from  that  adopted  in  CfConnjeWe 
aue;  and  whether  misdemeanor  be  nomen  collectivum  or  not,  the 
judgment  may  stand.    If  it  be  held  that  '^the  penury  and  misde- 
meanor'' applies  to  one  offence  only,  still  the  judgment  is  good; 
because  only  one  offence  appears.    Liooking  at  the  different  counts 
of  the  indictment,  they  re^r  to  the  same  fact  differently  charged; 
ttd  that  does  not  vitiate  the  indictment.     But  ^^misdemeanor'' 
is  nomen  collectivum^  and  applies  to  all  the  counts.      Secondly,  the 
jurisdiction  to  administer  the  oath  sufficiently  appears.     This  does 
not  depend  merely  on  the  common  law;  for  the  23  Geo.  2,  c.  11, 
spplies;  and  that  renders  it  sufficient  to  set  forth  the  substance  of 
the  offence.     If  therefore  it  appears  that  the  oath  was  administered 
in  the  course  of  a  judicial  proceeding,  the  indictment  is  good. 
Tie  ordinary  precedents  do  not  show  jurisdiction.     They  state 
na«rely  ''that  an  indictment  for  felony  was  pending,"  or  "that 
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a  certain  issue  came  on  to  be  tried;''  or  "  that  a  rule  of  court  waa 
granted  to  show  cause,  &c ;"  and  it  is  not  necessary  to  show  the  com- 
mission ;  it  is  enough  to  allege  the  authority.  In  Bex  v.  Daufoi 
5  T.  SL  31 19  317),  Lord  Kenyon  said  that  it  was  not  necesaaij 
or  the  prosecutor  to  set  out  in  the  indictment  the  commission  at 
the  Admiralty.  In  this  case,  however,  if  it  were  necessary  to 
show  the  iurisdiction,  it  is  sufficiently  shown.  It  is  clear  that  at 
the  least  the  judge  had  jurisdiction  to  enter  upon  the  inquiry, — 
he  had  jurisdiction  to  refuse  to  make  the  order;  and  here  the  rule 
is  applicable  that  nothing  shall  be  intended  against  the  jurisdiction 
of  a  superior  court  But  the  stat.  23  Geo.  2,  c.  11,  gives  another 
answer;  because  that  statute  does  away  with  the  necessity  of 
stating  more  than  the  application,  or  rather  so  much  of  it  as  may 
be  necessary  to  show  that  the  oath  was  administered  in  the  course 
of  a  judicial  proceeding.  It  is  said  that  a  certain  fact  ought  to 
have  been  negatived;  but  if  it  had  been  negatived,  how  would 
that  have  shown  jurisdiction?  The  jurisdiction  must  depend  upon 
the  application  stated  to  the  judge;  and  by  the  statute  it  is  not 
necessary  to  set  that  out.  Rex  v.  Smith  was  the  case  of  an 
inferior  court,  the  authority  of  which  it  was  necessary  to  show. 
Rex  V.  Jones  (4  B.  &  Ad.  345),  was  an  indictment  for  conspiracy, 
not  perjury.  The  cases  of  Rex  v.  Punshon  (3  Campb.  96);  Beg. 
V.  Ewingtm  (2  Moo.  C.  C.  223;  Car.  &  M.  319);  and  Reg.  v. 
Bishop  (Car  «  M.  302),  were  questions  of  evidence  not  arising 
on  the  record;  and  they  are  therefore  no  authority  agfdnst  tlffi 
crown  on  the  present  occasion.  As  to  the  materiality  of  the  fiilse 
statement — 

LoBD  Denman,  C.  J. — ^We  are  all  clearljr  of  opinion  that  if 
there  was  jurisdiction,  the  question  was  matenaL 

Bliss. — Then,  as  to  the  judgment,  it  is  free  from  the  objection 
of  uncertainty;  because  the  words  "perjury  and  misdemeanor 
aforesaid "  mean  "last  aforesaid;"  and  the  sentence  is  warranted 
by  the  last  count.  In  Campbell  v.  Beginam  (15  L.  J.  M.  C.  76; 
1  Cox  C.  C.  269),  the  difficulty  arose  because  the  last  count  did 
not  warrant  the  judgment  There  are  many  authorities  which  show 
that  the  word  "aforesaid"  refers  to  the  last  antecedent.  In  Ifex 
V.  Bichards  (1  M.  &  Bob.  177),  on  an  indictment  alleging  a 
dwelling-house  to  be  "situate  at  the  parish  aforesaid,"  it  was  held 
that  the  parish  last  mentioned  must  be  intended.  Beg.  v.  Bhodes 
(2  Ld.  Baym.  886) ;  Sutton  v.  Fenn  (3  Wils.  339 ;  &  C.  Blackst 
848);  Morgan's  case  (Cro.  El.  101);  Childe  v.  Towers  (ib.  311); 
Boss  V.  Morris  (ib.  436),  (a)  are  to  the  same  effect.  So  that  the 
effect  of  this  record  is,  that  though  the  defendant  pleaded  to  the 
whole  indictment,  he  is  found  guuty  on  the  last  count  only. 

Patteson,  J. — According  to  your  construction  this  record 
shows  a  plea  to  the  whole;  out  a  venire  juratores  to  try  the  last 
count  only. 

Bliss. — The  jury  may  not  have  been  charged  to  inquire  of  the 


(a)  See  BUhop  ▼.  Grant,  Cro.  £1.  324. 
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emainder ;  and  in  the  award  of  the  venire  it  is  unnecessary  to  Btalls 
pecify  what  the  jury  are  to  try, — ^it  is  usually  inserted ;  but  it  is  bboinaic 
icre  surplusage, — ^an  old  form  which  is  a  rehque  of  the  practice  .  — 
f  summoning  the  jury  from  the  visne,  on  account  of  their  personal  ^^^"^' 
nowledge  of  the  facts.  Indeed,  no  award  of  a  venire  is  necessary 
t  all ;  it  is  altogether  surplusage.  The  justices  of  gaol  delivery 
ittve  authorilT  to  summon  a  jury ;  and,  i£  it  appears  that  a  jury 
ame  under  lliat  authority,  the  judgment  may  be  sustained :  but 
uraally  the  record  is  made  up  as  of  a  procee^g  imder  both  com- 
aisBioiiS)  that  of  oyer  and  terminer  and  that  of  gaol  delivery.  In  <»  Miademea- 
he  next  place,  assuming  that  the  court  should  not  construe  ^|^^J*P''*^ 
'afaresaUr  to  mean  "last  aforesaid,"  it  is  submitted  that  "mis-  ''''*^»'~^ 
lemeanor''  is  namen  coUectwunu  The  authority  of  Rex  v.  Powell 
2  B.  &  Ad*  75),  unreversed  by  0*ConneU  v.  Reffinam,  is  express 
^foa  the  point ;  and  the  question  is  concluded  A  judicial  deci- 
ion  on  the  meaning  of  a  particular  term  of  art,  as  "misdemeanor" 
9,  removes  all  ftul£er  inquiry.  It  is  namen  coUectivum^  because  it 
MS  been  so  decided ;  and  it  is  no  answer  to  say  that  "felony"  is 
lot  namen  coUecHvum ;  as  the  court  decided  in  Campbell  v.  The 
Qjaeen.  The  jury  have  also  given  that  meaning  to  tne  term,  for 
hey  Bay  that  the  defendant  is  guilty  of  the  peijury  and  mis- 
lemeanor  aforesaid  in  manner  and  rorm  as  by  the  said  indict- 
nent  is  supposed, — ^that  is,  by  the  whole  indictment,  not  merely 
\  part  of  it.  Modo  et  formd  makes  the  general  traverse  apply  to 
lie  whole  of  the  allegation  involved  therein:  (  WeathreU  v.  Howard^ 
I  Bing.  135).  K  the  word  "aforesaid"  does  not  restrict  the 
rerdict  to  the  last  count,  what  does  it  refer  to?  Clearly  to 
the  whole  indictment.  Lastly,  as  to  the  conclusion  of  the 
indictment,  although  the  past  tense  is  used,  the  words  at  the 
commencement  "it  is  presented,  &c,"  control  the  whole;  and 
^  where  matter  is  nonsense  by  being  contradictory  and  repugnant 
to  wmiewhsX  precedent;  there  the  precedent  matter,  which  is  sense, 
shall  not  be  defeated  by  the  repugnancy  which  follows;  but  that 
which  is  contradictory  shall  be  rejected:"  (per  Lord  Holt  in 
WyaU  V.  Alomdj  Salk.  325 ;  and  Rex  v.  Stevens,  5  East,  244,  255.) 
Here  therefore  the  words  "and  the  jurors  did  say,"  or  the  word 
^SA^  may  be  rejected,  in  order  to  remove  the  contradiction.  The 
whole  conclusion,  however,  is  surplusage,  and  may  on  that  ground 
be  rejected.  This  conclusion  is  necessary  in  murder ;  because 
nnirder  is  a  term  of  art,  which  must  be  used  in  an  indictment  for 
moider,  and  which  never  appears  in  anv  other  part  of  the  indict- 
ment.  Here  it  is  a  mere  conclusion  of  law. 
LoBD  Dekman,  C.  J. — Is  not  perjury  as  much  a  term  of  art  as 

murder? 
BKtf; — In  Hawk.  P.  C.  lib.  2,  c.  23,  s.  77,  the  various  terms 

tf  art  are  mentioned,  and  perjury  is  not  one  of  them. 
CoLEBiDGE,  J. — ^Is  not  the  pimishment  in  this  case  one  imposed 

by  statute  alone ;   and  must  there  not  therefore  be  the  conclusion 

^o^traformam  statutif  (a) 

(a)  See  emtrd^  WiUitmu  ▼.  lUff,  7  Q.  B.  250. 
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The  Quebn  The  Hon.  John  Plunket,  Q.  C. ;  Baldwin,  Q.  C. ;  fV/iiteside,  Q.  C. ; 

J.  MiTCHEL.    Smyly  ;  ^^  John  Perrin. 

—  Counsel    for    the    prisoner  : — Robert    Holmes ;     Sir    Colman 

&m»t      (yLoffhlm  ;  J.  E.  Fiffot ;  md  John  aHaffon. 
Shanties  Act       Agent  for  tho  crown : — Kemmis  (crown  sohcitor). 

Agent  for  the  prisoner : — Martin  Francis  O* Flaherty. 


Btalls 
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Bboinam. 


COURT  OF  EXCHEQUER 
February  26,  1848. 

By  ALLS  V.  B£GINAM.(a) 

Perjury — Indictment — Summons  to  tax  an  attorney's  bill — Lunar  or 
calendar  month — Several  counts — General  verdict  and  judgment. 

In  an  indictment  for  perjury  alleged  to  have  been  committed  in  an  affi- 
davit sworn,  before  showing  cause,  in  answer  to  an  application  by  an 
attorney  for  taxation  of  his  bill  after  the  expiration  of  one  *^month^ 
from  its  delivery^  it  is  not  necessary  to  negative  any  application  by  the 
party  chargeable  before  the  expiration  of  the  month,  inasmuch  as 
the  judge  would  have  jurisdiction  to  issue  the  summons  and  commence 
the  inquiry  whether  any  such  application  had  been  made  or  not. 

The  indictment  used  the  word  '^  month  .*" 

Held,  that  as  the  stat.  6  Sf  7  Vict  c.  73,  was  expressly  referred  to  in  the 
indictment,  the  same  construction  must  be  given  to  that  word  in  the 
indictment  as  in  the  statute  ;  and  that  therefore  it  must  be  held  to  mean 
"  calendar  month.** 

A  count  of  an  indictment  for  perjury  concluding  thus,  "  And  so  the 
jurors,  Sfc,  did  say  that  the  said  J.  N.  B.,  ^c,  Sd  commit  wilful  and 
corrupt  perjury,**  is  not  bad,  because  the  whole  averment  may  be 
rejected  as  surplusage. 

The  affidavit  denied  the  retainer : 

Held,  that  the  retainer  was  a  material  fact  to  be  ascertained,  and  that 
therefore  perjury  might  properly  be  assigned  upon  the  statement  deny^ 
ing  it. 

'*  Misdemeanor  **  is  nomen  coUecHvum  ;  and  therefore  where  the  venire 
was  to  try  ^^  whether  the  said  J.  N.  R.  be  gumy  of  the  perjury  and 
misdemeanor  aforesaid  or  not  guilty;**  and  the  verdict  was  *^ guilty 
of  the  perjury  and  misdemeanor  afofesaid,  in  manner  and  form  as  by 
the  said  indictment  is  supposed  against  him:** 

Held,  that  there  was  no  uncertainty  in  either;  that  both  the  venire  and 
the  verdict  applied  to  aU  the  counts  ;  and  that  a  general  judgment  of 
imprisonment  ^^  upon  the  premises,**  was  good. 

THIS  was  a  writ  of  error  brought  upon  the  following  record : — 
Yorkshire,  to  wit. — Be  it  remembered,  that  at  the  special 
session  of  ^aol  delivery  and  oyer  and  terminer,  holden  at  York,  &c, 
on  Saturday,  the  6th  day  of  December,   in  ttie   ninth  year  of 

(a)  Reported  by  A  Bittlbston,  Eiq.,  Barrister-at-Law. 
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Qaeen  Victoria,  &c.,  by  the  oath  of,  &c.,  it  is  presented  that  one  Ryalui 
William  Unwin,  after  the  passing  of  a  certain  Act  of  Parliament,  Bboinam. 
&C.,  (6  &  7  Vict  c  73,)  and  before  and  at  the  time  of  the  commit-  .  — 
ting  of  the  offence  hereinafter  mentioned,  was  an  attorney  practising  "^"^' 
in  England,  and  was  duly  admitted  and  practising  as  such  attorney  Indictment 
m  Her  Majesty's  Court  of  Exchequer  at  Westminster,  and  had 
done  and  transacted  business  as  such  attorney  in  her  said  Court  of 
Exchequer,  for  and  on  behalf  of  J.  N.  Byalls,  late  of,  &c.,  and  of 
J.  Ironsides,  and  on  the  retainer  and  at  the  request  of  the  said 
J.  N.  Ryalls ;  and  the  said  J.  N.  Ryalls,  and  the  said  J.  Ironsides, 
then  and  there  became  and  were  indebted  in  a  large  sum  of  money 
to  the  said  W.  Unwin,  for  fees,  charges,  and  disbursements  for  the 
business  so  done  and  transacted  for  the  said  J.  N.  Byalls  and  the 
said  J.  Ironsides,  by  the  said  W.  Unwin  as  aforesdd,  and  the  said 
W.  Unwin  afterwards  and  before  the  committing  of  the  said  offence 
hereinafter  mentioned,  to  wit,  on,  &c.,  so  being  such  attorney  as 
aforesaid,  did  deliver  to  the  said  J.  N.  Byalls  and  the  said  J.  Iron- 
sides (they  the  said  J.  X.  Byalls  and  the  said  J.  Ironsides,  then 
and  there  being  the  parties  to  be  charged  therewith),  a  bill  for  the 
fees,  charges,  and  disbursements  for  the  said  business  so  done  and 
transacted  by  the  said  W.  Unwin,  as  such  attorney  as  aforesaid, 
which  said  bill  was  then  and  there  subscribed  with  the  proper 
handwriting  of  him  the  said  W.  Unwin,  so  being  such  attorney  as 
aforesaid;  and  that  no  application  was  made  to  the  smd  Court 
of  Exchequer,  so  being  the  Court  in  which  the  said  business  was 
so  done  and  transacted  as  aforesaid,  or  to  any  judge  thereof,  or  to 
any  court  or  judge  whatever,  by  the  said  J.  N.  Byalls  and  the  said 
J.  Ironsides,  so  being  the  parties  charged  by  the  said  bill,  or  by 
either  of  them,  within  one  month  after  the  said  delivery  of  the  said 
bill,  nor  did  the  court  of  Exchequer,  &c.  within  one  month,  &c. 
refer  the  said  bill  and  the  demand  of  the  said  W.  Unwin  as  such 
attorney  as  aforesaid  thereupon,  to  be  taxed  by  the  proper  or  any 
officer  of  the  said  Court  of  Exchequer,  or  of  any  other  court.  And 
by  the  jurors  aforesaid,  upon  their  oath  aforesaid,  it  is  further  pre- 
sented, that  afterwards,  and  after  the  expiration  of  one  month  after 
the  delivery  of  the  said  bill  as  aforesaid,  and  before  the  committing 
of  the  said  offence  hereinafter  mentioned,  to  wit,  on,  &c.,  at,  &c, 
the  said  W.  Unwin,  so  being  such  attorney  as  {foresaid  (the 
8idd  bill  then  and  there  remaining  due,  unpaid,  and  unsatisfied  to 
him  the  said  W.  Unwind  did  make  application  to  Sir  B.  M.  Bolfe, 
Knt.,  then  and  there  being  one  of  the  judges  of  the  said  Court  of 
Exchequer,  in  which  the  said  business  was  so  done  and  transacted 
by  the  said  W.  Unwin  as  aforesaid  in  the  matter  of  him  the  said 
W.  Unwin,  to  refer  the  said  bill  so  delivered  as  aforesaid,  and  the 
demand  of  him  the  said  W.  Unwin  thereupon,  to  be  taxed  and 
settled  by  the  proper  officer  of  the  said  Court  of  Exchequer.  And 
thereupon  afterwards,  to  wit,  on,  &c.,  at,  &c.,  the  said  Sir  B.  M. 
Bolfe,  so  being  the  judge  of  the  said  Court  of  Exchequer  as 
aforesaid,  issued  a  summons  in  the  matter  of  the  said  W.  Unwin, 
requiring  the  said  J.  Ironsides  and  the  said  J.  N.  Byalls,  or  their 
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attorney  or  agent,  to  attend  the  said  Sir  B.  M.  Bolfe,  at  his 
chambers  in  KoUs  Gardens,  on,  &c.,  to  show  cause  why  (amongst 
other  things)  the  said  W.  Unwin's  bill  of  costs  in  the  causes  and 
matters  delivered  to  the  said  J.  Ironsides  and  J.  N.  Ryalls,  should 
not  be  referred  to  the  master  of  the  said  Court  of  Exchequer  to 
be  taxed,  (the  said  bill  of  costs  in  the  S£ud  summons  mentioned, 
then  and  there  being  the  said  bill  for  the  fees,  charges,  and  dis* 
bujTsements  for  the  said  business  so  done  and  transacted  by  the 
said  W.  Unwin,  as  such  attorney  as  aforesaid,  and  so  delivered 
by  the  said  W.  Unwin  as  aforesaid). 

And  by  the  jurors  aforesaid,  upon  their  oath  aforesaid,  it  is 
further  presented  that  the  said  J.  N.  Byalls,  afterwards  and 
before  the  time  appointed  for  showing  cause,  and  before  showing 
cause  against  the  said  application  and  the  said  matters  mentioned 
in  the  said  summons,  to  wit,  on,  &c.,  at,  &c,  came  before  H.  W., 
then  and  there  being  a  commissioner  duly  aulliorized  and  appointed 
to  take  and  receive  affidavits  touching  and  concerning  matters 
depending  in  the  sud  Court  of  Exchequer,  and  touching  and 
concerning  the  matter  of  the  said  W.  Unwin,  in  the  s^d  summons 
mentioned ;  and  it  then  and  there  became  and  was  material  in 
showing  cause  why  the  said  bill  of  costs,  in  the  said  summons 
mentioned,  should  not  be  referred  to  the  said  master  to  be  taxed,  as 
in  the  sununons  mentioned,  to  ascertain  whether  the  said  J.  N. 
Byalls  did  retain  or  employ,  or  otherwise  authorize  the  said 
W.  Unwin  to  act  as  attorney  for  him  the  sidd  J.  N.  Byalls  and 
the  said  J.  Ironsides,  or  for  either  of  them,  in  or  about  the 
business  mentioned  in  the  said  bill  of  costs  of  the  s^d  W.  Unwin, 
in  the  said  summons  mentioned,  or  in  or  about  any  part  of  such 
business,  and  whether  the  said  J.  N.  Byalls  had  ever  retained  or 
employed  the  said  W.  Unwin  to  act  as  attorney  or  agent  for  him 
the  said  J.  N.  Byalls.  And  the  said  J.  N.  Byalls  so  naving  come 
and  being  before  the  s^d  H.  W.,  so  being  such  conunissioner 
so  authorized  and  appointed  as  aforesaid,  then  and  there  produced 
a  certain  affidavit  m  writing  of  him  the  said  J.  N.  Byalls  in  the 
matter  of  the  said  W.  Unwm,  in  the  said  Court  of  Exchequer, 
and  then  and  there  before  the  said  H.  W.,  in  due  form  of  law,  was 
sworn  and  took  his  corporal  oath  upon  the  Holy  Gospel  of  God  con- 
cerning the  truth  of  the  matters  contained  in  the  said  affidavit  (he 
the  said  H.  W.  then  and  there  having  a  lawful  and  competent  power 
and  authority  to  administer  the  said  oath  to  the  said  J.  N.  Byalls  in 
that  behalf^ ;  and  that  the  said  J.  N.  Byalls  not  having  me  fear 
of  God  before  his  eyes,  but  intending  to  cheat  and  defraud  the 
said  W.  Unwin  of  the  said  fees,  charges,  and  disbursements,  then 
and  there,  upon  his  oath  aforessud,  before  the  said  H.  W.,  (he  the 
said  H.  W.  then  and  there  having  a  lawAil  and  competent  power 
and  authority  to  administer  the  said  oath  to  the  said  J.  N.  xtyalls 
in  that  behalf),  falsely,  corruptly,  knowingly,  wilfully,  and  ma- 
liciously, in  and  by  his  said  affidavit  in  writing  in  the  matter 
of  the  said  W.  Unwin,  in  the  said  Court  of  Exchequer,  did  depose 
and    swear   (amongst   other  things)   in   substance  and  to  the 
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efiect  foUowinffy  that  is  to  say,  that  he  the  said  J.  N.  ByaUs,      Stalls 
referred  to  in  the  summons  of  the  Honorable  Baron  Rolfe  in  that    Rbgxnam. 
matter  (meaning  the  summons  of  the  said  Sir  R.  M.  Rolfe,  Knight,      .  — 
in   the   sfdd  matter  of  the  said  W.  Unwin  above  mentioned),    ^^^^' 
did   not  retain   or   employ  the  said  W.   Unwin    (meaning    the  Indictment. 
said  W.  Unwin)  to  act  as  attorney  for  him   (meaning  the  said 
J.  N.  Ryalls),  and  J.  Ironsides  (meaning  the  said  J.  Ironsides), 
also  mentioned  and  referred  to  in  the  said  sunmions,  or  for  either 
of  them,  in  and  about  the  business  mentioned  in  the  said  W.  Unwin's 
bill  of  costs  delivered  to  him  the  said  J.  N.  Ryalls  and  the  said 
J.  Ironsides,  (meaning  the  said  bill  of  costs  in  the  said  summons 
mentioned,  and  the  bill  so  delivered  by  the  said  W.  Unwin  to 
the  said  J.  N.  Ryalls  and  the  said  J.  Ironsides  as  aforesaid),  or 
in  or  about  any  part  of  such   business;  and  that  he  the  said 
J.  N.  Ryalls  never  retained  or  employed  the  said  W,  Unwin  to 
act  as  attorney  or  agent  for  him  the  said  J.  N.  Ryalls,  in  any 
cause  or  matter  whatever,  as  in  and  by  the  said  affidavit  of  the 
said  J.  jS,  Ryalls,  in  the  said  matter  of  the  said  W.  Unwin,  more 
fully  and  at  large  appears:    whereas,  in  truth  and  in  fact,  the 
said  J.  N.  Ryalls  did,  to  wit,  on,  &c.,  at,  &&,  retain  and  employ, 
and  authorize  the  said  W.  Unwin  to  act  as  attorney  for  him 
the  said  J.  N.  Ryalls  and  J.  Ironsides,  in  and  about  the  business 
mentioned  in  the  said  W.  Unwin's  bill  of  costs,  so  delivered  to  the 
said  J.  N.  Ryalls  and  the  said  J.  Ironsides  as  aforesaid,  and  in 
and  about  every  part  of  such  business ;   and  whereas,  in  truth  and 
in  £ELcty  the  said  J.  N.  Ryalls  had,  to  wit,  on,  &c.,  at,  &c.,  retained 
and  employed  the  said  W.  Unwin  to  act  as  attorney  and  agent  for 
him  the  said  J.  N.  Ryalls,  in  the  s^d  business  in  the  said  Court 
of  Elxchequer  as  aforesaid.     And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  did  say  that  the  said  J.  N.  Ryalls,  on,  &c.,  at, 
kc,  befcMTC  the  said  H.  W.  (he  the  said  H.  W.  then  and  there 
kavin^  such  lawful  and  competent  power  and  authority  as  afore- 
said)^ oy  his  own  act  and  consent,  and  of  his  own  most  wicked  and 
oorrupt  mind,  in  manner  and  form  aforesaid,  falsely,  wickedly, 
vrilfuUy,  and  corruptly  did  commit  wilful  and  corrupt  perjury,  to 
the  great  displeasure  of  Almighty  God,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  against  the  form  of  the  statute 
in  Bucli  case  made  and   provided,  and   against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 

The  2nd  count  differed  from  the  1st  only  in  stating  that 
the  business  was  done  on  the  retainer  of  J.  N.  Ryalls  and 
J.  Ironsides. 

The  3rd  and  4th  counts  were  the  same  as  the  1st  and  2nd  counts 
respectively,  except  that  the  averment  negativing  any  application 
to  the  Court  of  Exchequer  by  the  parties  chargeable  within  a 
(Donth,  was  omitted. 

The  record  then  proceeded  to  set  forth  a  venire  to  the  defendant 
to  appear  and  "  answer  the  premises"  at  the  next  gaol  delivery  for 
the  county  of  York,  and  his  appearance  in  obedience  thereto.  It 
then  proceeded:    "And  being  brought  to  the   bar  here  in  his 
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John  Broome  the  statement  of  time  is  insufficient ;  it  is  unmeaning(fl).    [Platt, 
Ebginam.     B. — Is  it  not  cured  by  the  7  Geo.  4,  c.  64,  s.  20?]      It  is  difficult 
not  to  concede  that. 

Comer,  for  the  crown,  was  stopped. 

Pakke,  B. — ^It  is  not  necessary  to  trouble  the  other  side.  On 
the  first  point  we  are  all  agreed  that  if  there  is  anything  in  the 
objection,  it  is  cured  by  the  caption ;  or  rather,  taking  the  indict- 
ment and  caption  together,  there  is  no  objection  at  all.  On  the 
other  point  it  is  conceded  that  even  if  the  indictment  be  wrong,  the 
defect  is  cured  by  the  statute. 

Judgment  affirmed. 


CROWN   CASE   RESERVED. 

Saturday y  April  29,  1848. 

(Before  all  the  Judges,  except  Alderson,  B. 
CoLEBiDGE,  J.  and  Maule,  J.) 

Reg.  r.  Whitaker  and  others,  (b) 

Night  Poaching  Act — Entering  land — Constructive  entering. 

Under  the  9th  section  of  9  Geo,  4,  c.  69,  if  several  persons  are  indicted 
for  entering  enclofed  land  by  night  armed  for  the  purpose  of  taking 
game^  it  is  not  necessary  to  prove  thai  all  entered  the  enclosed  land; 
it  is  enough  if  some  are  proved  to  have  entered  the  land,  and  the  rest 
are  shoum  to  have  been  engaged  with  them  in  a  common  object,  and  to 
have  been  near  enough  to  render  assistance. 

Keo.        npHE  six  prisoners  were  found  guilty  before  Wilde,  C.  J.,  at  the 

WhitIkee  ^^^  assizes  for  Derby,  of  having  been  in  enclosed  land  at  night, 

AND  oTHEBs.  aHucd  to  takc  game,  contrary  to  9  (jeo.  4,  c.  69,  but  the  learned 

NightlpoachinffJ^^^*  feeling  some  doubt  as  to  the  propriety  of  the  convic- 
Act.  tion,  reserved  the  following  case  for  the  opinion  of  the  judges. 

The  enclosed  land  was  a  field  occupied  by  Ratcliffe.  The  prisoners 
were  in  company  in  a  lane  by  the  side  of  Ratcliffe's  field,  and 
were  seen  there  to  employ  themselves  in  setting  nets  between  the 
ditch  and  the  hedge  of  the  field  to  take  game.  One  of  the 
prisoners  remained  with  the  nets,  and  the  rest  divided  into  two 
parties,  and  went  roimd  the  field ;  three  or  four  of  the  prisoners, 
with  two  dogs,  were  seen  at  one  time  beating  in  the  field  for 

(a)  Does  it  not  necessarily  mean  the  lOth  year  of  the  re^  ?  That  is,  the  10th  year  of  her 
being  Queen.  Sect.  2  Hawk.  P.  C.  c.  23,  8.  90 ;  c.  25,  s.  80 ;  and  JRex  y.  Chalhner,  I  Lev. 
113. 

(6)  Reported  by  A.  Bittlestok,  Esq.,  Barrister-at-Law. 
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game.  The  witness  stated  that  he  saw  the  six  prisoners  come  ^"°* 
oat  of  the  field  and  go  together  to  the  nets  and  take  them  up,  and  Whitaker 
afterwards  proceed  in  company  in  a  direction  leading  to  the  town  and  others. 
af  Derby.  The  prisoners  were  kept  in  view  from  the  time  NiffhtPoacWng 
they  tooK  up  the  nets  until  they  were  taken  into  custody.  The  Art. 
prisoners  were  at  the  time,  and  under  the  circumstances  above 
mentioned,  all  associated  and  engaged  in  the  common  purpose  and 
object  of  taking  game  in  Ratcline's  field.  When  the  prisoners 
had  proceeded  some  distance,  several  men,  who  had  been  sent 
for  by  the  keeper,  came  up,  and  the  prisoners  were  then  stopped 
and  attempted  to  be  taken  into  custody;  they  resisted,  and  a 
conflict  ensued ;  ultimately  they  were  all  captured.  At  the  time 
the  prisoners  were  stopped  four  of  them  had  knives  or  bludgeons, 
and  two  of  them  drew  knives  from  their  pockets  and  threatened 
to  stab  or  rip  up  the  takers.  The  prisoners'  counsel  objected  that 
the  evidence  did  not  sufficiently  prove  that  all  the  prisoners  had 
been  in  the  field,  the  witness  having  only  seen  three  or  four  at 
one  time,  and  that  none  could  be  properly  convicted  who  had  not 
been  in  the  field,  and  as  those  who  had  been  in  the  field  could 
Qot  be  identified,  all  must  be  acquitted.  Although  the  witness 
said  he  saw  all  the  prisoners  come  out  of  the  field,  I  did  not  think 
the  evidence  sufficiently  certain  that  all  had  actually  been  in 
the  field,  and  I  directed  the  jury  to  consider  whether  all  the 
prisoners  were  at  the  time  associated  and  ensmed  in  pursuing 
L  common  purpose  and  oWect  of  taking  gamT?y  eome^of  S 
going  armed  into  the  field  and  there  beating  for  game,  while 
others  rendered  their  aid  by  remaining  outside  of  the  hedge,  and 
I  directed  the  jury  that  if  they  were  satisfied  that  all  the  pnsoners 
were  so  engaged  they  were  all  liable  to  be  found  guilty,  although 
the  witnesses  could  not  identify  which  of  the  pnsoners  actuafly 
entered  the  field  and  beat  for  game.  The  case  was  left  to  the 
jmy  upon  the  assumption  that  some  of  the  prisoners  had  never 
entered  the  field.  I  require  the  advice  of  the  judges  if  the  di- 
rection was  right  in  point  of  law. 

A  question  arose  during  the  trial  as  to  the  efiect  of  the  two 
men  having  knives  in  their  pockets  while  in  the  field,  I  ut  I  think 
that  question  is  precluded  by  the  verdict  of  the  jury  respecting 
the  four  men  having  sticks  in  the  field,  which  was  a  sufficient 
uming  by  the  whole. 

fftUmare,  for  the  prisoner. — This  question  turns  on  the  con- 
itmction  of  the  9th  section  of  9  Geo.  4,  c.  69,  which  enacts,  that 
if  any  persons  to  the  number  of  three  or  more  together,  shall,  by 
night,  unlawfrdly  enter  or  be  in  any  land,  whether  open  or 
enclosed,  for  the  purpose  of  taking  or  destroying  game,  any 
of  such  persons  being  armed  with  any  gun,  &c,  each  and  every 
of  such  persons  shall  be  guilty  of  a  misdemeanor.  And  it  is 
sabmitted  that  no  person  can  be  convicted  under  that  section  who 
has  not  *' entered  the  open  or  enclosed  land.  There  can  be  no 
constructive  presence  upon  the  land.  This  is  a  penal  statute 
creating  an  offi^nce ;     and  the  offence  itself  is  malum  prohibitumy 

£  2 
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Reg.        not   malum   in  se.       Indeed,  it  is  a  malum  prohibitum   upon  a 

Whitaker    malum  prohibitum;    for  poaching  itself  is  not  malum  in  se;  and 

AND  OTHERS,  this  is  an  offence  created  for  the  further  prevention  of  poaching. 

NighrPoaching  Then  a  penal  law  cannot  be  extended  by  construction,  so  as  to 

Act.  supply   a  casus  omissus.       No  case  can  be  brought  under  its 

operation,  which  is  not  within  the  plain  and  ordinary  meaning 

of  the  words    (Dwarris   on    Stats,  pp.   711,    737;    East  P.  C 

p  592,  c  16,  8.  41 ;  per  Lord  Mansfield  in  Rex  v.  Parker) ;  and, 

to    use   the    language  of  Baron  Graham   {R.  v.  Brady,  Stark 

CI.  PI.  84  n.),  the  rule  of  constructive  presence  at  common  law 

does  not  apply  to  an  offence  created  by  statute. 

Now  the  words  of  this  statute  give  to  the  offence  the  ingredient 
of  locality;  and  there  can  be  no  constructive  presence  at  a  given 
place,  though  there  may  be  at  a  given  transaction.     For  example, 
a  person  might  be  found  guilty  of  poaching,  though  he  took  no  otner 
part  in  the  transaction  than  that  of  watching  at  some  distance ; 
oecause  the  offence  of  poaching  is  not  confined  to  any  particular 
locality.     For  the  same  reason  the  cases  of  constructive  presence 
at  the  commission  of  a  larceny  or  even  a  burglary  are  not  analogous. 
The  judges  have  defined  the  offence  of  burglary  so  that  it  may 
include  not  only  the  breaking  and  entering  a  house  by  night, 
but  the  rendering  of  assistance  outside  the  house  to  the  persons 
who  break  and  enter;    this  statute,  however,  leaves  nothing  to 
construction,   definition,   or  further  development.      A   perfectly 
good  indictment  for  burglary  might  be  drawn  by  stating  the  facts 
— that  the  prisoner  being  engaged  in  a  common  design  with  the 
persons  who  broke  and  entered,  aided  and  assisted  in  the  execution 
of  that  design,  without  stating  that  he  broke  and  entered  the 
house;  but  no  good  indictment  could  be  drawn  under  this  section, 
without  stating  that  the  prisoner  entered  the  enclosed  land.     Such 
an  indictment  would  not  show  an  offence  contra  formam  statuti, 
if  it  showed  one  contra  spiritum  statuti.     The  line  must  be  drawn 
somewhere,  or,  the  poulterer  in  London,  who  had  agreed  to  become 
the  purchaser  of  the  spoil,  nu^ht  be  included  in  the  indictment, 
and  if  there  may  be  a  constructive  presence  why  not  a  constructive 
extension  of  time  also?  and  why  may  not  the  offence  be  committed 
between  other  hours  of   the  night  than  those  specified?     The 
proper  rule,  therefore,  is  to  adhere  to  the  plain  intelligible  words 
of  the  Act ;    and,  in  this  case,  by  so  doing  the  main  object  of  it 
will  be  answered ;  for  the  main  object  of  the  Legislature  was  to 
prevent  the  fatal  violence  arising  from  collision  with  the  keepers ; 
and  that  violence  could  not  take  place  unless  the  land  was  entered. 
In  a  note  by  Mr.  Greaves  to  the  last  edition  of  Bussell  on  Crimes 
(vol.  1,  p.  476,  n.  b.)f  there   is  a  learned  argument  in  support 
of  this  construction  of  the  statute. 

Another  section  of  the  statute  also  strongly  favours  this  con- 
struction. Sect.  2  provides  that  where  any  person  shall  be 
found  upon  any  land  committing  any  such  offence,  it  shall  be 
lawful  for  the  owner  or  occupier,  &c,  to  seize  such  offender,  and 
apprehend  him  upon  such  land,  or  in  case  of  pursuit  being  made  in 
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any  other  place  to  which  he  may  heme  escaped  therefrom;  which        Hbg. 
clearly  impfies  that  there  must  be  a  bodily  entry  upon  the  land.        Whitaker 

Two  subsequent  statutes  (1  &  2  WiU.  4,  c  32,  ss.  31  &  32 ;  and  othbm. 
and  7  &  8  Vict  c.  29),  support  the  same  view.     The  latter  statute  NightPoaching 
was  expressly  passed  to  provide  for  the  case  of  persons  beating  Act. 
for  game   outside   the  enclosure;    and  would  have  been  quite 
unneoessary  if  the  9th  section  of  9  Geo.  4,  c  69,  would  be  satisfied 
\fj  a  constructive  and  not  a  personal  presence  in  the  enclosed 
Iiuid.     With  reference  to  the  decisions  on  the  point,  Patteson,  J., 
has  dedded  that  the  personal  entry  of  all  on  the  land  is  required 
{Bex  v.  Dowselly  6  Car.  &  P.  398) ;  but  Alderson,  B.,  has  intimated 
a  contrary  opinion:  (^Rex  v.  Lockett,  7  Car.  &  P.  300). 

No  counsel  were  instructed  on  the  part  of  the  crown. 

Cur.  adv.  vult 

Afterwards  the  judges  who  heard  the  argument  assembled  to 
consider  the  case,  and  a  majority  held  that  the  direction  of  the 
learned  judge  was  right;  but  the  following  learned  judges  were  of 
a  contrary  opinion— Parke,  B.,  Patteson,  J.,  Bolfe,  B.,  CressweU, 
J.,  and  Flatt,  B. 


MIDLAND  CIRCUIT. 

Northampton^  March  2,  1848. 

(Before  Wildb,  C.  J.) 
Reo.  v.  Thomas  Cbane.  (a) 

Jurisdiction — Special  local  commissions. 

Am  offence  was  committed  within  a  separate  locality ^  which  had  a  body  oj 
justices  exercising  jurisdiction  within  the  libertyy  by  virtue  of  three 
separate  commissions;  Ist,  the  ordinary  commission  of  the  peace; 
2ndj  a  commission  to  try  aU  treasons,  misprisions  of  treasons,  insurrec- 
tionSy  murders,  felonies,  manslaughters,  S^c,  ;  the  3rd,  a  general  com- 
mission oj^  gaol  delivery.  Neither  of  the  commissions  contained  any 
nan  intromittant  clause,  but  the  general  county  magistrates,  in  fact, 
exercised  no  jurisdiction  within  the  liberty,  which  had  a  gaol  and 
separate  cnstos  rotulorum  and  clerk  of  the  peace, 

Bddj  that  these  commissions  did  not  oust  the  jurisdiction  of  Her 
Majestjfs  Justices  of  Gaol  Delivery  for  the  whole  county  ;  and  that  the 
^prisoner  having  been  removed  from  the  liberty  by  writs  of  habeas  ad 
deliberanduin,  aiuf  recipias  corpus,  was  properly  tried  by  sttch  justices, 

THE  prisoner  was  indicted  under  the  7  WUL  4  &  1  Vict  c  36, 
8.  26,  for  stealing  a  post  letter  containing  a  valuable  security.      Crane. 
The  venue  in  the  indictment  was  simply  laid  as  "  Northamptonshire,"  j^rig^^n^ 
md  the  offence  was  charged  to  have  been  committed  at  Peterborough, 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister-at-Law. 


Reo. 

V, 


Jurisdiction. 
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Rbo.  in  the  county  of  Northampton.  It  was  proved  in  evidence  that  the 
Crane.  offencc  was  committed  at  Peterborough,  and  that  Peterborough 
is  locally  situate  within  the  county  of  If  orthampton,  but  is  also 
within  a  peculiar  jurisdiction  called  "  The  Liberty  of  Peterborough," 
which  comprises  thirtv-three  parishes  or  townships  all  locally  atuate 
within  the  county  of  if  orthampton.  The  liberty  has  a  separate  gaol 
to  which  persons  committing  offences  are  habitually  committed, 
and  with  which  the  said  sheriff  or  magistrates  of  the  county  of 
Northampton  do  not  in  any  way  interfere.  The  liberty  does  not 
contribute  to  the  county  rate,  but  a  rate  is  levied  within  it  called 
the  liberty  rate  in  the  natm-e  of  a  county  rate.  The  gaol  is  sup- 
ported out  of  this  rate,  which  is  applied  to  the  same  purposes 
generally  within  the  liberty,  as  the  county  rate  in  the  body  ot  the 
county.  The  liberty  gaol  has  been  rebuilt  within  a  few  years,  at 
a  cost  of  10,000/.  at  the  expense  of  the  liberty.  The  magistrates 
for  the  county  of  Northampton  exercise  no  jurisdiction  within  the 
liberty,  but  there  is  a  body  of  justices  who  act  under  the  powers 
conferred  by  three  distinct  commissions,  which  were  produced  in 
evidence.  The  liberty  has  a  separate  aistos  rotulorum^  who  appoints 
a  clerk  of  the  peace  for  the  liberty.  The  commissions  are  oy  let- 
ters patent,  respectively  dated  22nd  December,  9th  Vict,  and  the 
same  parties  are  named  in  each  commission.  One  commission 
appoints  the  parties  named  jointly  and  severally  to  be  justices  to 
keep  the  peace  in  and  for  the  liberty  of  Peterborough,  in  the 
county  of  Northampton,  and  authorizes  them,  and  every  two  of 
them,  to  inquire  of  £ul  felonies,  &c.  and  other  crimes  and  offences  of 
which  the  justices  of  the  peace  may  or  ought  lawfully  to  inquire. 
This  commission  is  the  ordinary  commission ;  a  second  is  in  the 
folloAving  words : — 

"  Know  ye,  that  we  have  assigned  you  and  any  four  or  more 
of  you  our  justices  to  inquire  more  fiilly  by  the  oath  of  good 
and  lawful  men,  of  the  liberty  of  Peterborough,  in  our  county  of 
Northampton,  by  whom  the  truth  of  the  matter  may  be  better 
known,  and  by  other  ways  and  methods  by  which  you  shall  or  may 
better  know  of  all  treasons,  misprisions  of  treason,  insurrections, 
&c,  &c,  and  of  all  murthers,  felonies,  manslaughters,  killing  bur- 
glaries, rapes  of  women,  unlawful  meetings,  &c,  &c.,  and  aU  other 
evil  doings,  offences,  and  injuries  whatsoever;  and  also  the  acces- 
saries of  them,  within  the  liberty  aforesaid,  by  whomsoever  and  in 
what  maimer  soever  done,  committed,  or  perpetrated,  and  by 
whom,  &C.,  &c,  and  the  said  treasons  and  other  premises  to  hear 
and  determine  according  to  the  laws  and  customs  of  England;  and, 
therefore,  we  command  you  that  at  certain  days  and  places  which 
you  or  any  four  or  more  of  you  shall  appoint  for  this  purpose,  you 
do  make  diligent  inquiries  about  the  premises,  and  hear  and  deter- 
mine all  and  singular  the  premises,  and  do  and  fulfil  them  in  form 
aforesaid,  doing  therein  what  to  justice  appertains,  according  to  the 
laws  and  customs  of  England,  saving  to  us  the  amerciaments  and 
other  things  from  hence  to  us  accruing.  Further  we  command  by 
the  tenor  of  these  presents  the  bailiff  of  the  liberty  aforesaid,  that 
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at  certain  days  and  places,  which  you  or  any  four  or  more  of  you .      ^o* 
dull  make  Imown  to  him,  he  cause  to  come  before  you  or  any  four     c&akb. 
or  more  of  you,  so  many  and  such  good  and  lawiful  men  of  the     .  tt 
liberty  aforesaid    by  whom  the  truth  of  the    premises  may  be  •'^^™^^<*"- 
better  known  and  inquired  into." 

The  third  conunission  is  as  follows : — 

**Kjaow  ye,  that  we  have  constituted  you  and  any  three  or  more 
of  you  our  justices,  to  deliver  our  gaol  within  the  hberty  of  Peter^ 
borough^  in  our  county  of  Northampton,  of  the  prisoners  therein 
bein^.  And  therefore  we  command  that  at  certain  days  and  places 
whicn  you  or  any  three  or  more  of  you  shall  appoint  for  this  purpose, 
you  meet  at  the  said  liberty  to  deliver  that  gaol,  doing  therein 
what  to  justice  appertains  according  to  the  laws  and  customs  of  our 
Kingdom  of  England,  saving  to  us  the  amerciaments,  &c.  Further 
we  command  the  bailiff  of  the  liberty  aforesaid,  that  at  certain  days 
and  places  which  you  or  any  three  or  more  of  you  shall  acquaint 
him  with,  he  cause  all  the  prisoners  of  the  same  gaol,  and  their 
attachments  before  you  or  any  three  or  more  of  you  to  come." 

Neither  of  the  conunissions  contains  any  clause  professing  to 
exdude  other  jurisdiction.  It  was  proved  that  the  powers  given 
by  these  commissions  are  regularly  exercised.  That  courts  are 
held  quarterly,  which  are  termed  Sessions  of  the  Peace  and  Courts 
of  Oyer,  Terminer,  and  General  Graol  Delivery  for  the  Liberty  of 
Peterborough.  That  precepts  signed  by  four  justices  are  issued 
quarterly  to  the  liberty  bailiff,  requiring  him  to  summon  juries, 
and  that  the  three  commissions  are  regularly  read  at  each  court. 
That  jurors  from  the  liberty  of  Peterborough  do  not  serve  on  crown 
juries  at  the  assizes  for  the  county.     The  derk  of  assize  stated  that 

I)risoner8  had  been  occasionally  committed  to  the  assizes  by  the 
iberty  magistrates,  and  that  orders  have  been  made  on  the  trea- 
surer of  the  liberty  of  Peterborough,  for  payment  of  the  costs  of 
the  prosecutions.  It  was  also  prov^  that  on  the  11th  January,  the 
pisoner  was  in  due  form  committed  to  the  common  gaol  of  the 
liberty,  to  take  his  trial  at  the  next  General  Gaol  Delivery  of  the 
liberty  of  Peterborough,  to  be  held  on  the  Ist  April  next.  That 
the  prosecutor  was  bound  by  recognizance  to  prefer  a  bill  of  indict- 
ment, and  the  witnesses  to  appear  and  give  evidence  accordingly. 
That  the  prisoner  remained  in  the  gaol  of  the  liberty  till  the  23rd 
Febraary,  when  he  was  removed  to  the  county  gaol  under  writs  of 
habeas  carpus  ad  deliberandum  and  recipias  corpus, 

MeUoTj  for  the  prisoner,  objected  that  the  offence  was  complete 
within  the  liberty  of  Peterborough ;  that  he  had  been  regularly 
oanunitted  for  trial  before  the  court  of  that  liberty,  which  was  a 
court  of  competent  jurisdiction;  and  that  under  sucn  circumstances, 
the  writ  of  habeas  corpus  ad  deliberandum  would  not  lie  to  remove 
the  prisoner.  That  the  venue  in  the  indictment  was  erroneous ;  and 
that  the  grand  jury  of  the  county  of  Northampton  had  no  jurisdic- 
tion to  find  a  bill,  nor  the  court  any  power  to  try  the  prisoner;  and 
that  at  all  events,  special  matter  should  have  been  alleged  to  justify 
the  preferring  the  indictment  in  the  county  at  large. 
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Bsa. 

V, 

Chanb. 

JuriBdictioii. 


Waddington  and  Willmorey  for  the  prosecutor. — The  general 
jurisdiction  of  the  justices  of  Oyer  and  Terminer  and  Gkol  Delivery 
for  the  whole  county  is  not  precluded  by  these  peculiar  conunis- 
sionsy  without  express  words  of  exclusion.  At  all  events  this  is  an 
offence  punishable  by  transportation  for  life ;  and  is>  therefore,  not 
triable  by  any  sessions  of  the  peace :  (5  &  6  Vict,  c  38). 

MeUer. — ^That  statute  does  not  apply  except  to  genersd  or  quarter 
sessions  of  peace,  and  not  to  a^^court  of  Oyer  and  Terminer  and 
Graol  Delivery. 

Wilde,  C.  J. — My  impression  is  that  this  was  settled  in  the 
cases  of  treason  at  Bristol,  and  that  the  general  jurisdiction  is  not 
excluded  by  the  special  jurisdiction  without  express  words. 

The  jury  found  the  prisoner  guilty.  The  learned  judge 
intimat^  that  he  would  further  consider  the  question,  and  if 
ultimately  he  entertained  any  serious  doubt  |  hc'l^'would  submit 
the  case  to  the  judges ;  but  his  Lordship  afterwards  did  not 
think  it  necessary  to  do  so. 

The  prisoner  was  sentenced  to  transportation 

for  seven  years. 


Bbq. 

V. 

Martin 
AKD  Butt. 

Practice. 


WESTERN  CIRCUIT. 

Wilts  Summeb  Assizes,  1848. 

Devizes^  August  14. 

(Before  Mr.  Justice  Colebidge.) 

Reg.  v.  Mabtin  and  Butt,  (a) 

Practice — Counsel — Prisoner's  defence. 

Where  one  prisoner  was  indicted  for  stealing  and  the  other  for  receivingy 
and  the  receiver  was  defended  by  counsel,  hut  the  principal  felon  was 
undefended,  the  court  called  upon  the  principal  to  make  his  statement 
to  the  jury  before  the  counsel  for  the  receiver  was  permitted  to  address 
them. 

PRISONERS  were  indicted,  Martin  for  stealing,  and  Butt  for 
receiving,  a  horse. 
T.  W.  Saunders  defended  Butt. 
The  other  prisoner,  Martin,  was  undefended. 
The  case  for  the  prosecution  having  closed, 
Saunders  rose  to  address  the  jury  for  the  prisoner.  Butt. 
Coleridge,  J. — I  think  the  other  prisoner,  as  the  principal, 
should  first  make  his  statement.  Verdict^  Guilty. 

(fl)  Ecported  by  E.  W.  Cox,  Esq.,  Barristcr-at-Law. 


Bbo. 


V, 


CRIMINAL  LAW  CASES.  57 

WESTERN  CIRCUIT, 

Wilts  Summer  Assizes,  1848. 

Devizes,  Augtist  14. 

(Before  Mr.  Justice  Williams.) 

Reg.  V,  Collier  and  Morris,  (a) 

Evidence —  Coftfession. 

The  praseeuiaTf  in  the  presence  of  the  canstablcy  said  to  the  prisonevy 
**  It  will  he  better  for  you  to  teU  the  truthy  as  it  will  save  the  shame 
fjf  a  search  warrant  in  your  house,^  The  statement  was  rejected. 
The  constable  then  took  the  prisoner  into  a  lofty  andy  in  the  absence  of 
the  prosecut&ry  the  prisoner  made  a  statement.  The  evidence  was 
refected.  Half  an  hour  after y  the  constable  tooh  the  prisoner  to  the 
station-hausej  and  on  the  way  cautioned  him  not  to  say  anythingy  after 
which  he  made  a  statement 

Eddy  to  be  inadmissiblcy  as  the  inducement  was  stdl  operating, 

LOPESy  for  the  prosecution,  proposed  to  prove  a  confession  by 
Morris  made  to  the  constable,  the  prosecutor.  Collibb  and 

It  was  then  proved  that,  previously  to  his  making  the  confession,      Mobbis. 
prosecutor  saia  to  prisoner  that  it  would  be  better  for  him  to  tell  Eridenoe. 
the  truth,  as  it  would  save  the  shame  of  a  search  warrant  in  his 
house. 

Sladej  for  prisoner,  objected  to  the  reception  of  the  confession. 
It  had  been  obtained  by  an  improper  inducement. 

Williams,  J. — ^It  is  clearly  not  admissible. 

Lopes  then  proved  that  the  constable  took  the  prisoner  up  stairs 
into  a  loft  and  had  some  conversation,  and  proposed  to  put  in 
evidence  a  confession  there  made  to  the  constable,  in  the  absence 
of  the  prosecutor. 

Slade  objected.     The  inducement  was  still  operating. 

Williams,  J.,  allowed  the  objection. 

Lopes  then  proposed  to  show  that,  half  an  hour  afterwards^  on 
the  constable  taking  the  prisoner  to  uie  station-house,  in  the 
absence  of  the  prosecutor,  he  cautioned  the  prisoner  not  to  say 
anything  against  himself,  and  that  after  this  caution  prisoner  made 
a  statement. 

Slade  objected  that  the  influence  produced  by  the  prosecutor's 
inducement  was  still  operating  upon  the  prisoner's  mind,  and  that 
even  after  the  constable's  caution  nothing  that  he  said  was 
admissible. 

Williams,  J. — These  are  all  cases  of  degree.  I  am  not  satisfied 
that  the  influence  was  removed.  I  shall  refuse  to  receive  the 
evidence  tendered. 

Lopes  for  the  prosecution. 

Shde  for  the  prisoner. 

(a)  Reported  by  £.  W.  Cox,  Esq.,  Barristcr-at-Law. 
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WESTERN  CmCUIT. 

Devon  Spring  Assizes,  1848. 

Exeter,  March* 

(Before  Baron  Platt.) 

Reg.  v.  Cox.  (a) 

IndictmerU — Shooting. 

In  an  indictment  for  maUciously  shooting,  under  stat,  1  VicL  c.  84,  s,  4, 
it  is  sufficient  to  sag  *^  toith  a  certain  loaded  gun^  without  going  on  to 
state  with  what  it  was  loaded. 

Bbo^CJox.  -pRISONER  was  indicted  for  attempting  to  dischaige  «  a  loaded 
Tn^irtwOTi       ^      gun"  at  the  prosecutor,  with  intent  to  disable  him. 

Bowcy  for  the  prisoner,  obj^ed  that  the  ofience  was  insufficiently 
described.  All  the  precedents  aver  the  materials  with  which  the 
gun  IS  loaded,  as  thus :  ^*  A  certain  ^im  then  and  there  loaded 
with  gunpowder  and  certain  leaden  shot;"  and  for  good  reason. 
The  essence  of  the  crime  is  the  intent  to  disable,  and  it  depends 
upon  the  materials  with  which  the  gun  is  charged  whether  there 
exists  such  an  intent.  Those  materials  must  be  something  that 
would  accomplish  that  intent.  As,  for  instance,  if  it  had  been 
charged  only  with  a  detonating  cap.  In  the  case  of  Beg.  v.  Carr 
CR.  &  R.  377),  it  appeared  that  the  gun  was  loaded,  but  the  jury 
lound  that  it  was  not  primed,  and  a  majority  of  the  judges  con- 
sidered it  equivalent  to  a  finding  that  it  was  not  loaded  so  as  to  be 
capable  of  doing  mischief  by  pulling  the  trigger,  and  were  there- 
fore of  opinion,  that  it  was  not  loaded  within  the  meaning  of  the 
statute.  So,  if  a  pistol  be  loaded  with  powder  and  a  bmlet,  but 
the  touch-hole  be  jplugged  so  that  it  cannot  possibly  be  fired,  it  is 
not  'loaded arms,  witmn  the  meaning  of  the  statute:  {R.  v.  Harris, 
5  C.  &  P.  159.)  K,  therefore,  the  statute  does  not  use  the  word 
^'loaded"  in  its  ordinary  sense,  but  as  a  gun  or  pistols  loaded  as  to 
be  in  a  condition  to  disable,  it  will  not  be  sufficient  in  the  indict- 
ment to  charge  that  it  was  loaded  only,  but  the  maimer  of  the 
loading  must  be  so  described  as  to  bring  it  within  the  kind  of 
loading  intended  by  the  statute. 

Platt,  B. — I  see  no  reason  to  depart  from  the  ordinary  mean- 
ing of  the  English  language,  which  applies  to  the  word  ^^loadedT 
the  meaning  of  ^'  loaded  with  something  dangerous.^ 

Verdict,  Guilty. 


(o)  Reported  by  E.  W.  Cox,  Esq.,  Barrister-at-Law. 
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COURT  OF  QUEEN'S  BENCH. 

Wednesday,  June  14. 

Reg.  r.  The  Inhabitants  op  FiFEHEAD.(a) 

Indictment  for  nonrepair  of  highway,  pursuant  to  order  of  justices — 

Certificate  for  costs. 

If  upon  the  trial  of  an  indictment  for  the  nonrepair  of  a  highway,  ordered 
by  justices  under  5  Sf  6  WtU,  4,  c.  50,  s,  94,  it  appears  that  the  road 
mdicted  is  not  the  road  set  out  in  the  order  of  justices,  and  the  pro- 
secution  fails  in  consequence  ;  the  judge  has  no  jurisdiction  to  certify 
for  the  costs  under  s.  95. 

rfDICTMENT  for  nonrepair  of  a  highway.     At  the  trial  which       ^' 
took  place  before  Baron  Piatt  at  the  last  Spring  Assizes,  ThbInhabx- 
a  verdict   of  not  guilty  was  found,  it  appearing  that  the  road    J^^"  ®' 
which  was  described  in  the  indictment  was  not  the  road  which,      "^^    ' 
pursuant  to  an  order  of  justices  under  5  &  6  Will.  4,  c.   50,  Indictment. 
&  94,    was  intended  to  be  indicted,  but  in  a   different  parish. 
Hie  learned  judge,  however,  certified  for  costs  under  s.  95,  in 
Older   that  the   question   os  to   his   power  to   do  so  might  be 
ndsecL 

A  rule  was  accordingly  obtained  within  the  first  four  days  of 
but  term  to  set  aside  tnat  certificate. 

Crowder^  Q.  C,  and  Pkinuy  now  showed  cause. — This  rule  is  drawn 
up  on  an  affidavit  only,  and  not  upon  reading  the  order  of  the 
jad^  [Erle,  J. — The  master  says  that  the  nisi  prius  record,  as 
weU  as  the  other  records  of  the  court,  are  always  supposed  to  be 
before  the  court  for  the  purpose  of  any  motion  relating  to  theuL] 
Then,  in  this  case,  if  the  judge  has  any  discretion  as  to  granting 
the  costs,  about  which  the  words  of  the  section  raise  some 
doabt,  his  discretion  is  not  to  depend  upon  the  success  or  failure 
of  the  prosecution.  Here  there  was  a  variance  certainly ;  the 
road  was  misdescribed ;  but  both  parties  knew  what  they  came 
to  try ;  the  variance  was  not  one  which  could  mislead.  [Cole- 
BtDGE,  J.  —  But  the  magistrates  did  not  order  you  to  indict  a 
road  in  another  parish.]  No;  but  the  question  is  whether 
the  surveyors,  acting  bona  fde  upon  the  order  of  the  magistrates, 
are  to  be  deprived  of  their  costs  in  consequence  of  a  slip  in 
the  proceedings.  In  many  statutes  the  costs  are  made  payable 
only  upon  conviction ;  but  here  the  statute  says  that  the  costs 
c^such  prosecution  shall  be  ordered.  It  will  be  said  that  mch 
prosecution  refers  only  to  the  prosecution  ordered  by  the  justices; 
but  whether  the  prosecution  was  ordered  by  them  or  not  is  a 
question  of  fact  to   be    decided  by  the  judge,   and  if  he  had 

(a)  Beported  by  A.  BittlestoN)  Esq.,  Barrister-at-Law. 


60  CRIMINAL    LAW    CASES. 

Keg.        any  discretion  to  exercise,  he  must  be  taken  to  have  exercised 
The  Inhabi-  it  in  favour   of  the  prosecutors.     Reg.  v.  Heanor  (1  New  Mag. 

FweTbad     ^^'  ^^^'^  ^  ^^*®  distinguishable ;    because  there  it  was  found 

*     that  there  was  no  highway  at  all,  and  the  whole  proceeding  is 

Indictment      founded  upon  the  assumption  that  there  is  a  highway. 

M.  Smith,  contrd,  was  not  called  upon. 
Lord  Denman,  C.  J. — The  case  is  quite  clear.     There  was 
no  jurisdiction. 
Coleridge  and  Erle,  J.,  concurring, 

Rule  absolute. 


COURT  OF  QUEEN'S  BENCH. 

Monday^  April  17,  1848. 
Beg.  v.  The  Inhabitants  of  the  Tithing  of  East  MABX.(a) 

Indictment  for  nonrepair  of  highway — Evidence  of  dedication. 

Public  user  of  a  road  for  fifty  years  is  evidence  from  which  a  jury  may 
infer  a  dedication^  t^jpugh  it  may  not  be  clear  in  whom  the  oumership 
of  the  soilis  vested.^'' 

Bjo-        TNDICTMENT  for  the  nonrepair  of  a  road. 
Thb  Imhabi-  JL    Plea,  Not  guilty.     The  trial  took  place  before  Mr.  Justice 
Ti^  OF  THB  Williams  at  the  Sc^ftcrsetshire   Spring  Assizes,   1847,   when  a 
eUt  Majul  ver^ct   was  found  for  the  crown,  leave  being  reserved  to  the 
T  A'M^       defendant  to  enter  it  for  him. 
■"^i«hni?nt  ^^  ^^  ^jj  j^  appeared  that  the  road  in  question  had  been 

originally  set  out  as  a  private  road,  under  a  local  and  private 
Act  passed  in  the  34  Geo.  3,  and  intituled  '^  An  Act  for  dividing, 
allotting,  and  inclosing  certain  Moors,  Commons,  or  Waste  Lands 
called,  &c.,  and  all  the  other  open  Common  or  Waste  Lands  in  the 
Manor  of  East  Mark,  &c.''  By  that  statute  the  commissioners 
were  authorized  to  extinguish  "  all  or  any  part  of  the  right  of 
common  in,  over,  and  upon  the  lands  to  be  endosed."  They 
were  also  '*  authorized  and  required  to  set  out,  ascertain,  order, 
and  appoint  both  public  and  private  roads,  &&,"  such  private 
ways  to  be  repaired  by  such  persons  as  the  commissioners  should 
order.  They  were  also  "authorized  and  required  to  set  out, 
allot,  inclose,  and  award  to  and  for"  the  owner  of  the  soil,  **in 
respect  of  his  right  and  interest  in  the  said  soil  in  the  said  moors, 
commons,  or  waste  lands,  such  certain  parts  or  parcels  thereof, 

(a)  Beporkd  by  A.  BxttlestoN)  Esq.,  Barrister-at-Law. 
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s  to  the  said  commissioners  should  seem  meet."  The  com-  ^o- 
ois^oners  were  in  the  next  place  "  to  divide,  set  out,  and  allot,  thb  Inkabi- 
Icc,  all  the  residue  and  remainder  of  the  said  moors,  ftc"  unto^  tants  of  the 
br,  and  amongst  the  proprietors  in  respect  of  their  several  rights  eIIt  Mam. 
n,  on,  and  upon  the  same;  "and  the  several  and  respective  aUot-  _  — 
nents  so  to  be  assigned,  set  out,  &c.,"  were  to  be  "in  full  bar^*'^*'^*' 
)f  and  compensation  for  his,  her,  or  their  rights  or  interests  in, 
m,  and  upon  the  said  moors,  &C.''  "  Provided  that  nothing  in 
^his  act  snail  prejudice,  lessen,  or  defeat  the  right,  title,  or 
nterest  of  the  said  M.  H.  B.  as  lord  of  the  said  manor,  or  any 
future  lord  or  lords  of  the  said  manor,  in  and  to  the  seniories, 
royalties,  rights,  and  services  belonging  thereto;  but  the  said 
NL  EL  B.  and  aU  future  lords  of  the  said  manor,  shall  and  may, 
Bnom  time  to  time,  and  at  all  times  for  ever  hereafter  hold  and 
enjoy  all  mines,  minerals,  goods,  and  chattels  of  felons  and  fugitives. 
Felons  of  themselves,  and  persons  put  in  exigent,  deodands, 
vfsdfs,  estrays,  forfeitures,  and  all  other  rights,  royalties,  iuris- 
liictions,  and  prominences  whatsoever  to  the  said  manor  ap- 
pendant or  appertaining  (other  than  and  except  such  for  which 
compensation  is  directed  to  be  made  by  this  act)  in  as  full, 
ample,  and  beneficial  manner  as  he  and  they  could  or  might 
have  held  and  enjoyed  the  same  in  case  this  act  had  not  been  made.'* 
"Saving  always  to  the  King's  most  excellent  Majesty,  his 
heirs  and  successors,  and  to  all  and  every  person  and  persons, 
bodies  politic  and  corporate,  his,  her,  or  their  heirs,  successors, 
executors,  and  administrators  (other  than  and  except  the  several 
persons  to  whom  any  allotment  or  allotments  shall  oe  made,  and 
whose  rights  are  hereby  intended  to  be  barred  and  extinguished), 
all  such  estates,  rights,  titles,  interest,  claim  and  demand,  which 
they,  any,  or  every  of  them,  had  and  enjoyed  of,  in,  to,  or  out 
of  the  said  moors,  commons,  or  waste  lands  so  .intended  to  be 
£vided  and  enclosed  or  exchanged  as  aforesaid,  at  the  time  of 
passing  this  act,  or  could  or  might  have  held  and  enjoyed  in 
case  the  same  had  not  been  made." 

The  evidence  proved  that  the  road  had  been  used  as  a  public 
road  during  the  whole  time  since  it  was  set  out  under  the  above 
act.  The  question  was  whether  there  was  any  evidence  of 
dedication;  and  it  was  objected  on  the  part  of  the  defendants  that 
there  was  no  evidence  iot  the  jury ;  that  by  a  clause  in  the 
Indosure  Act,  the  ownership  of  the  soil  had  been  taken  out  of  the 
lord  of  the  manor,  and  there  being  no  owner  of  the  soil  there 
could  be  no  dedication.  On  the  other  hand,  Poole  v.  Hushhson 
(11  Mee.  &  W.  827),  was  cited  to  show  that  the  soil  remained  in 
the  lord ;  and  it  was  contended  that  at  all  events  there  must  be 
an  owner,  and  the  user  of  the  road  as  a  public  road  for  fifty  years 
was  evidence  of  a  dedication,  whoever  the  owner  was.  The 
learned  judge  who  tried  the  cause  was  of  that  opinion ;  he  told 
the  jury  that  by  law  there  could  not  be  land  without  an  owner ; 
Mid  adopting  the  direction  of  the  learned  judge  who  tried  Poole  v. 

Hiukissan,   he  said  that  the   question  was  whether  the  owner. 
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Kko.        whoever  he  was,  had  consented  to  such  a  use  of  the  road  as  would 

ThbInhabi-  justify  the  jury  in  presuming  a  dedication;  but  he  also  expressed 

TANT8  OP  THE  au  opiuiou  that  the  ownership  of  the  soil  did  remain  in  the  lord  of 

EastMabk.  the  manor.  ^ 

.  —  Cackburriy  Q.  C.,  in  the  following  term,  obtained,  pursuant  to 

Indictmeat.  leave  reserved,  a  rule  to  enter  the  verdict  for  the  defendant,  or 
for  a  new  trial,  on  the  ground  of  misdirection,  and  that  the  verdict 
was  against  the  evidence.  He  conceded  that  there  could  not  be 
land  without  an  owner ;  that  the  crown  would  be  the  owner  if 
there  was  no  other ;  but  that  a  verjr  different  degree  of  evidence 
of  dedication  would  be  necessary  if  the  crown  were  the  owner 
of  the  soil,  from  that  which  would  be  required  in  the  case  of 
a  private  owner ;  and  that  the  learned  jud^e  had  misdirected  the 
jury  in  telling  them  that  the  ownership  of  the  soil  remained  in  the 
lord  of  the  manor.  [He  referred  to  Barrachugh  v.  Johnsoriy  8  Ad. 
&  EIL  99 ;  Pooh  v.  Huskissariy  11  M.  &  W.  827 ;  and  Rex  v. 
Ednumtouy  1  Moo.  &  Rob.  24]. 

Kinalake,  Seijt.,  and  Fitzherbertj  now  showed  cause. — They  con- 
tendedf  that  the  Inclosure  Act  did  not  take  the  ownership  of  the 
soil  out  of  the  lord,  and  that  in  that  respect  this  case  was  governed 
by  Poole  v.  Huskisson ;  but  that  at  all  events  there  was  no  mis- 
direction, because  the  learned  judge  had  distinctly  told  the  jury 
that  they  must  be  of  opinion  that  the  owner,  whoever  he  was,  had 
dedicated.     [They  referred  to  Doe  v.  Norton^  11  M.  &  W.  913]. 

Cockburuy  Q.  C,  and  Barstow,  contr^ — J£  the  soil  was  in  uie 
crown,  a  very  different  degree  of  evidence  would  be  required  to 
prove  a  dedication,  fipom  that  which  would  be  considered  necessary 
m  another  case  {R.  v.  Edmonton,  1  Moo.  &  B.  24) ;  and  the  opinion 
of  the  learned  judge,  therefore,  that  the  ownership  remained  in 
the  lord  of  the  manor  had  an  important  bearing  upon  the  decision 
of  the  jury.  [•They  then  contended,  upon  the  construction  of  the 
Inclosure  Act,  that  the  opinion  expressed  by  the  learned  judge 
was  wrong.] 

Lord  Denman,  C.  J. — The  law  as  it  has  been  lately  laid  down 
in  these  cases,  leads  the  courts  into  very  absurd  and  unimportant 
inquiries.  It  is  quite  unreasonable,  if  a  road  has  been  used  as  a 
public  road  for  forty  or  fifty  years,  to  require  those  who  wish  that 
it  should  be  maintained  in  a  state  in  which  they  can  continue  to 
use  it,  to  show  who  was  the  owner  of  the  soil  forty  years  before ; 
and  then,  if  it  belonged  to  the  crown,  to  raise  a  doubt  as  to  the 
dedication.  There  is  no  doubt  that  the  crown  may  dedicate ;  and 
is,  then,  an  inquiry  to  be  commenced  as  to  the  probability  of  such 
dedication,  which  may  arise  from  the  character  of  the  party  who 
has  the  power  to  dedicate?  Is  that  reasonable  or  consistent  with 
common  sense,  when  a  town  may  have  been  built  upon  the  suppo- 
sition that  the  road  was  a  public  road  ?  In  my  opinion  the  mere 
fact  of  enjoyment  for  a  long  time  ought  to  be  conclusive  on  any 
one  who  is  not  able  to  show  that  there  could  have  been  no  dedi- 
cation. The  learned  judge,  however,  stopped  very  much  short  of 
this ;  and  his  direction  was  at  least  perfectly  correct. 
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Patteson,  J. — ^I  think  also  that  there  was  no  misdirection ;        ^^' 
and  that  the  learned  judge  was  quite  right  in  avoiding  any  decision  The  Inhabi- 
as  to  the  question  of  ownership,  for  it  is  very  difficult  to  under-  ^^^  o^  the 
stand  this  Inclosure  Act.     I  quite  agree  with  my  lord,  that  cases  EjS^Subk. 
of  this  sort  are  not  to  be  looked  at  with  so  great  a  degree  of  nicety.        — 
There  must  no  doubt  be  a  dedication  by  the  owner ;  but  this  is  l"*^*"^®^*" 
very  different  from  the  Abingdon-street  case,  where  there  was  a 
lease  for  ninety-nine  years,  and  therefore  it  was  necessary  to  show 
a  dedication  by  the  fi^eholder.     No  such  necessity  arises  here.     K 
the  learned  judge  had  distinctly  laid  it  down  that  the  ownership  was 
Btill  in  the  lord  of  the  manor,  the  question  might  have  arisen ;  but 
in  truth  he  did  not  do  so.     He  merely  said,  whoever  is  the  owner, 
70a  most  find  a  dedication  by  him ;  and  that  is  clearly  right. 

WiGHTMAN,  J. — The  falhu^y  of  the  argument  on  the  part  of 
the  defendant  arises  from  the  reference  to  the  decision  in  the 
Court  of  Exchequer  (in  Poole  v.  HuskissonX  where  an  opinion  was 
iotimated  that  the  soil  was  still  in  the  lord  of  the  manor ;  but  the 
learned  judge  merely  referred  to  that  as  showing  what  might  be 
the  case ;  he  left  that  part  of  the  case  in  doubt,  and  only  ex})ressed 
I  poeitiYe  opinion  that  whoever  was  the  owner,  the  jury  were  at 
liberty  to  infer  from  the  evidence  a  dedication  to  the  public,  and 
in  that  opinion  I  think  he  was  clearly  right. 

E!ble,  J. — The  evidence  proved  fifty  years'  uninterrupted  use 
of  thiB  road  as  a  public  highway ;  and  I  am  of  opinion  that  the 
learned  judge  was  quite  right  in  telling  the  jury  that  they  must 
have  evidence  of  an  intention  to  dedicate ;  and  that  there  was 
eridence  from  which  thejr  would  be  warranted  in  drawing  that 
inference.  I  think  he  might  have  said  that  there  was  strong 
evidence.  Ruk  discharged. 
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MIDLAND  CIRCUIT. 

Spring  Assizes,  1848. 

Wartoicky  Friday ^  March  31. 

Beg.  v.  Thomas  6oM]£.(a) 

(Before  Maule,  J.) 

Embezzlement  by  agents — Stat  7  S^  S  Geo.  4,  c.  29,  8. 49 — "Entrusting 

without  authority  to  sell,** 

If  any  chattel  or  valuable  security  is  entrusted  to  any  broker  or  agent 
originally  for  the  purpose  of  sale,  but  the  authority  to  sell  is  afterwards 
countermanded^  and  the  broker  or  agent,  notwithstanding  that  counter- 
mandy  sells  the  goods  in  violation  of  the  orders  of  his  principalj  suck 
broker  or  agent  may  be  convicted  of  misdemeanor,  under  staL  7^8 
Geo.  4,  c.  29,  s.  49. 

Beg.        npHE  prisoner  was  indicted  under  sect.  49  of  stat.  7  &  8  Gteo.  4, 
GoMM  ^  ^^*  which  enacts  that  if  any  chattel  or  valuable  secu- 

—  *  rity,  &C.  shall  be  entrusted  to  any  banker^  merchant,  broker, 
Embttriemcnt  attorney,  or  other  agent,  for  safe  custody,  or  for  any  special  pur- 
pose, without  any  authority  to  sell,  negotiate,  transfer,  or  pledge, 
and  he  shall  in  violation  of  good  faith,  and  contrary  to  the  object 
or  purpose  for  which  such  chattel,  &c.,  shall  have  been  entrusted 
to  him,  sell,  negotiate,  transfer,  pledge,  or  in  any  manner  convert 
to  his  own  use  or  benefit  such  chattel  or  security,  &c.,  every  such 
offender  shall  be  guilty  of  a  misdemeanor." 

The  indictment  stated  that  before  the  committing  of  the  offence 
in  this  count  of  this  indictment  hereinafter  mentioned,  to  wit,  on 
the  7th  day  of  January,  in  the  year  of  our  Lord  1847,  at  the 
parish  of  Birmingham,  in  the  county  of  Warwick,  one  Thomas 
Sheldon  did  entrust  to  and  with  Thomas  Gomm,  late  of  the  parish 
aforesaid,  in  the  county  aforesaid,  corn-factor,  he  the  said  Thomas 
Gomm  then  and  there  being  an  agent,  to  wit,  a  corn-factor, 
divers  large  quantities  of  certain  chattels,  to  wit,  fifty  bushels  of 
beans,  of  great  value,  to  wit,  of  the  value  of  20i,  of  the  goods  and 
chattels  of  the  said  Thomas  Sheldon,  for  safe  custody,  and 
without  any  authority  to  sell,  negotiate,  transfer,  or  pledge  the 
same.  And  that  the  said  Thomas  Gomm,  whilst  he  was  such 
agent  as  aforesaid,  and  whilst  he  was  so  entrusted  as  aforesaid,  and 
wnilst  the  said  chattels  so  were  and  remained  in  his  possession  and 
custody  as  aforessdd,  and  for  the  purpose  aforesaid,  to  wit,  on  the 
18th  of  January,  in  the  year  aforesaid,  with  force  and  arms  at  the 
parish  aforessdd,  in  the  county  aforesaid,  unlawfully,  fraudulently, 

(a)  Beported  by  A.  Bittlebton,  Esq.,  Barristcr-at-Law. 
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and  deceitftdly,  and  in  violation  of  good  faith,  and  contrary  to  the       ^k<»- 
object  and  purpose  for  which  such  goods  and  chattels  had  been      goxk. 
and  were  then  and  there  entrusted  to  and  with  him  as  aforesaid,        — 
contriving  and  intending  to  cheat  and  defraud  the  said  Thomas       ^^lement. 
Sheldon  of  his  said  goods  and  chattels,  did  then  and  there  imlaw- 
fhlly  sell  the  same  goods  and  chattels  to  one  Henry  Elmore,  and 
did  then  and  there  imlawfully  convert  and  dispose  of  the  same  to 
his  the  said  Thomas  Gomm's  own  use  and  benefit,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
thepeace  of  our  lady  the  Queen  her  crown  and  dignity. 

Tnere  was  a  second  count  substantially  the  same  as  the  first. 

From  the  evidence  of  the  prosecutor  the  following  facts  ap- 
peared : — The  prosecutor  was  a  miller  near  Stratford,  the  defendant 
a  corn-factor  at  Birmingham,  and  they  had  had  dealings  together 
for  manv  years,  in  the  course  of  which  the  prosecutor  had  been  in 
the  habit  of  consigning  goods  to  the  prisoner  for  sale  on  commis- 
rion.  On  the  Ist  of  January,  1847,  the  prosecutor  consigned  to 
defendant  fifty  bags  of  beans  (Duming)  and  thirty-eight  and  a  half 
bags  of  beans  (Stanton)  for  sale  on  commission,  and  they  were 
received  by  the  prisoner  in  Birmingham  on  the  4th,  and  a  delivery 
note  finned.  On  7th  January,  the  prosecutor  verbally  ordered 
the  defendant  not  to  sell  any  of  the  stock,  and  on  the  14th  repeated 
the  same  order.  On  both  occasions  he  went  to  defendant's 
warehouse,  took  samples,  and  was  furnished  by  the  defendant 
with  an  account  of^  the  stock  at  the  wharf,  which  included 
all  the  beans  except  six  bags  (Stanton),  which  he  had  sold  on 
the  6tL  On  the  21st  January,  the  prosecutor  sold  the  whole 
of  the  stock  in  the  Birmingham  market  to  a  third  person,  and  on 
the  morning  of  the  22nd  went  to  defendant's  warehouse  with  a 
delivery  oraer  to  Holmes ;  George  Gomm,  defendant's  clerk,  then 
told  the  prosecutor  that  twenty  oags  (Stanton),  had  been  sold  to 
Henry  Elmore  on  the  IStL  No  account  of  that  sale  had  been 
rendered  to  the  defendant. 

3GBer,  for  the  prisoner,  submitted  that  this  case  did  not  fall 
within  the  provisions  of  the  statute,  inasmuch  as  it  was  dear  that 
the  soods  were  not  entrusted,  which  must  mean  (mginaUy  entrusted^ 
to  the  defendant  for  safe  custody  merely.  The  defendant  was  to 
sell  them  on  commission,  that  was  the  regular  course  of  dealing 
between  the  parties ;  and  even  assuming  uiat  the  prosecutor  had 
countermand^  the  authority  to  sell,  and  the  defendant  had  under- 
stood the  order  as  an  absolute  prohibition,  it  never  could  have 
been  the  intention  of  the  Legislature  to  make  any  man  who  might 
be  induced  to  sell  after  such  an  intimation  guilty  of  a  misdemeanor. 
The  words  ought  to  be  construed  strictly,  and  they  pointed  only 
to  cases  where  the  goods  were  originally  entrusted  to  the  agent 
without  any  authority  to  sell ;  but  either  for  safe  custody,  or  for 
scnne  special  purpose,  in  which  case  there  could  be  no  room  for 
doubt  as  to  the  extent  of  the  authoritv.  According  to  the  con- 
struction contended  for  on  the  other  side  the  authority  might  be 
continually  shifting ;  one  day  it  might  exist,  the  next  not. 

VOL.   UI.  F 
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Beo. 

V. 
GOKM. 


MelloTy  on  the  part  of  the  prosecution,  axgued  that  the  terms  of 
the  statute  were  satisfied  and  the  offence  complete.     Originally 
there  was  authority  to  sell ;    but  as  soon  as  that  authority  was 
z  emen .  ^iijij^j^^wn  the  goods  were  entrusted  to  the  prisoner  for  safe  cus- 
tody merely. 

Maule,  J.,  said  that  he  was  of  that  opinion ;  and  in  summing  up 
to  the  jury  told  them  that  if  they  were  satisfied  upon  the  evidence 
that  the  orginal  authority  to  sell  had  been  distinctly  counter- 
manded before  the  sale  by  the  defendant,  which  was  charged  in  the 
indictment,  they  ought  to  find  the  prisoner  guilty. 

VerdicL  Guilty. 
Three  months^  imprisonment. 


Beo. 

V. 

William 

Harding 

Flint. 

Practioe. 


OXFORD    CIRCUIT. 

Stafford  Summer  Assizes,  1848. 

Crown  Court,  July  26. 

(Before  Platt,  B.) 

Reg.  r.  William  Harding  Flint,  (a) 

Practice — Juror —  Challenge. 

A  challenge  of  a  juror  may  be  allowed  after  he  has  been  sworn, 

WH.  COOKE,  for  the  prisoner,  having  peremptorily  chal- 
•  lenged  one  of  the  jury,  another  was  called  jBrom  the 
panel,  and  took  his  place  and  was  duly  sworn.  Immediately 
afterwards  Cooke  stated  that  he  also  objected  to  the  substituted 
juror,  and  applied  to  his  lordship  to  allow  another  to  be  chal- 
lenged. 

f  LATT,  B.,  after  consulting  with  the  clerk  of  assize,  allowed  the 
challenge  to  be  taken,  observing  that  the  jury  were  sworn  to  try 
the  prisoners  whom  they  should  have  in  diarge,  and  at  present  no 
prisoner  was  in  charge. 

Huddleston  and  Woolrychy  for  the  prosecution. 


{n)  Reported  by  J.  E.  Davis,  Esq.,  Bamster-at-law. 
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NORFOLK   CIRCUIT. 

Cambbidgeshibe  SpiuNa  Assizes,  1848. 
(Before  Mr.  Justice  Coltman.) 

Reg.  V,  Wallis.  (a) 

larceny — Asportavit — Breaking  bulk. 

In  an  indictment  for  stealing  Jive  pints  of  porter^  it  appeared  that  the 
prisoner  was  discovered  standing  by  a  barrel  of  porter^  out  of  a  hole 
in  which  the  porter  was  running  into  a  can  on  the  ground,  and  that 
about  Jive  pints  had  run  into  the  can, 

Heldy  that  there  was  a  sufficient  asportavit  proved  of  the  porter  in 
the  can, 

THE  indictment  charged  the  prisoner  with  stealing  five  pints  ^1°' 
of  porter,  the  property  of  the  Eastern  Counties  Railway  Wallm. 
Company  at  Cambridge.  The  evidence  showed  that  the  prisoner 
•had  made  a  hole  in  the  barrel  through  which  the  porter  flowed 
into  a  can  on  the  ground,  and  that  a  witness  rushed  in  and 
snatched  iip  the  can  while  the  porter  was  running  into  it  in  the 
presence  of  the  prisoner. 

At  the  close  of  the  case  for  the  prosecution, 

Naylor,  for  the  prisoner,  submitted  that  there  was  no  suflScient 
asportavit;  there  was  a  stealing  and  taking  but  no  carrying  away: 
(J2.  V.  Cherry^  2  East,  P.  C.  556.)  So  in  a  case  at  Cambridge, 
where  a  man  indicted  for  horse-stealing  had  his  hand  on  the  halter 
for  the  purpose  of  leading  him  away,  the  judge  held  that  not  to  be 
a  sufficient  asportavit  If  the  prisoner  were  answering  a  charge 
of  malicious  mjury  to  property,  the  answer  would  be  that  there 
was  a  can  there  for  the  purpose  of  carrying  the  beer  away, 

COLTMAN,  J. — I  think  there  was  a  sufficient  asportavit  of  what 
was  run  out,  but  I  will  reserve  the  point. 

WelUy  for  the  prosecution. 

Verdict^  Guilty, 


(a)  Reported  by  J.  B.  Dasent,  Esq.,  Barrister-at-Law 


Larceny. 


F   2 
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Bso. 
Akn  Fisher. 


WESTERN  CIRCUIT. 

Exeter^   Crown  Court. 
(Before  Mr.  Baron  Platt.) 

Friday,  March  24. 
Reg.  V,  Ann  Fisher,  (a) 

Principal  and  accessary — Severing  in  challenge. 

Where  a  principal  and  oAicessary  are  indicted  togethery  they  will  not  be 
allowed  to  sever  in  their  challenges  so  as  to  be  tried  separately, 

ANN  FISHER  was  indicted  for  having  murdered  Richard 
Fisher,  by  poison,  and  Mary  Hodge,  with  having  aided  and 

SeT«^g  in    ^sisted  her  in  administering  the  poison.     On  being  placed  at  the 

Ghallenge.     bar, 

Cochbum,  Q.  C,  requested  that  they  might  be  tried  separately. 
It  had  been  decided  not  long  ago,  at  Taunton,  in  the  case  of  Reg,  v. 
Seeley,  before  Mr.  Justice  Coleridge,  that  the  prisoners  could  be 
tried  separately,  and  I  now  wish  to  make  a  similar  application.  A 
main  portion  of  the  evidence  to  be  used  against  the  principal  in 
this  case  is  a  statement  alleged  to  have  been  made  by  her  whilst 
in  prison,  and  this  statement  materially  affects  the  other  prisoner, 
Mary  Hodge;  she  is  a  married  woman,  the  wife  of  Richard  Ho%e, 
and  in  order  to  meet  the  statement  of  Ann  Fisher,  Richard  Hodge 
is  an  essential  and  necessary  witness.  The  caee  of  Beg,  v.  Seeley 
was  an  indictment  against  two  sisters,  for  administering  poison, 
and  one  prisoner  had  made  a  statement  which  had  implicated  the 
other.  [Platt,  B. — Were  they  both  indicted  as  principals?]  Yes, 
they  were,  and  as  the  prisoners  were  both  indicted  for  tne  common 
part  they  had  both  tsken  in  one  transaction,  if  their  trials  could 
be  separated  when  they  were  both  principals,  a  fortiori  the  same 
may  be  done  in  this  case  where  one  is  indicted  as  principal  and 
the  other  as  accessary,  and  where  the  guilt  of  the  two  is  essen- 
tially different  [Platt,  B. — I  am  quite  alive  to  the  injustice  that 
may  arise  in  such  a  case.]  This  case  has  a  double  and  most  serious 
injustice,  for  the  statement  this  woman  is  supposed  to  have  made 
may  implicate  the  other  without  the  least  means  of  resisting  it, 
and  an  impression  may  be  made  against  the  other  prisoner,  not- 
withstanding the  direction  of  the  learned  judge.  I  defy  any  human 
being  wholly  to  resist  such  a  prejudice ;  besides,  if  the  trial  of 
Mary  Hodge  were  not  put  off,  an  objection  would  be  taken  to  her 
husband  being  made  a  witness  on  behalf  of  Ann  Fisher,  and  he 
is  in  a  situation  to  disprove  certain  facts. 

(a)  Reported  by  T.  S.  Cope,  Esq.,  Bairister-at-Law. 
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Greenwood. — I  think  it  my  duty  to  object  to  this  course  being        ^<*- 

pursued.  ...  .         .  AnnFwhbe. 

CochJbum^  Q.  C. — It  is  entirely  in  the  discretion  of  the  court,  «~t~  . 
and  where  a  prisoner's  life  is  at  stake^  surely  the  court  will  exer-  chi^le^ 
cise  such  a  discretion  on  the  side  of  mercy ;  and  I  am  sure  that 
the  court  will  not  enforce  the  rule  beyond  the  necessary  limits, 
which  prohibit  a  husband  from  giving  endence  on  behalf  of  his 
wife.  [Platt,  B. —  It  is  in  the  discretion  of  the  court,  and  there 
is  no  necessity  for  their  being  tried  at  the  same  time,  for  as  all  the 
prisoners  at  the  assizes  are  supposed  to  be  in  one  indictment,  one 
might  be  tried  at  one  assize  and  the  other  at  the  next.] 

Greenwoodn — I  can  find  no  authority  for  such  a  course,  nor  can 
I  find  any  distinct  account  of  what  took  place  in  the  case  of  Reg. 
V.  Seeley^  but  I  have  heard  it  stated  that  m  that  case  the  arrange- 
ment entered  into  was  by  consent  The  effect  of  such  an  arrange- 
ment as  this  could  not  merely  be  to  let  in  the  husband,  but  Mary 
Hodge  might  also  be  made  a  witness  for  Ann  Fisher,  and  so 
when  two  prisoners  are  tried  together  for  any  offence,  they  may 
sever  in  their  chaUenges,  and  thus  one  may  have  the  testimony 
of  the  other,  the  incompetency  not  commencing  until  after  his 
conviction. 

CoUy  arnicas  curicSy  said  that,  having  taken  notes  at  the 
trial  of  Reg.  v.  Seeleg,  in  which  two  sisters  were  indicted  for 
poisoning  uieir  aimt  and  father,  each  of  them  had  made  a  state- 
ment anecting  the  other.  Mr.  Serjeant  KingJahe  applied  to  Cole- 
ridge, J.,  at  Taimton,  that  they  might  be  tried  separately,  and  the 
ap^cation  was  granted. 

Cockbum. — I  do  not  see  that  that  case  differs  in  principle  from 
this.  Here  is  a  statement  made  by  Mary  Hodge,  which  it  is  in- 
tended to  use  a^dnst  Ann  Fisher. 

Platt,  B.— 1  will  consult  with  my  brother  Wightman.  On 
returning  he  said, — I  cannot  regard  this  case  otherwise  than  as  that 
of  a  principal  and  an  accessary;  the  indictment  charges  a  principal 
and  accessorial  offence,  and  justice  might  be  defeated  by  allowing 
the  two  offences  to  be  separated,  and  therefore  in  exercising  the 
<£scretion  which  I  have,  and  fortified  as  I  am  by  the  opinion  of  the 
learned  jud^e  who  is  associated  with  me,  and  whom  I  have  con- 
sulted, I  feel  that  I  must  refuse  the  application.  As  to  the  case  of 
Reg.  Y,  Seelevy  the  judge  may  have  allowed  the  challenges  to  have 
been  severeci,  but  it  is  an  ill  practice  to  do  so. 
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NORFOLK  CIRCUIT. 


Norfolk  Spring  Assizes,  1848. 

(Before  Coltman,  J.) 

Reg.  V,  Meal,  (a) 

Burglary — Entry, 

On  an  indictment  for  burglary,  it  was  proved  the  legs  of  the  prisoner  were 
seen  hanging  about  a  foot  from  the  ground,  from  a  window,  and  no 
other  part  of  his  body  was  visible  till  he  jumped  down  and  ran  away. 

Held,  that  though  it  appeared  there  was  a  hole  broken  in  the  toindow, 
large  enough  to  admit  a  man^s  head  and  shoulders,  there  was  no  evi- 
dence to  show  that  there  had  been  any  actual  entry,  no  property  being 
lost. 

Eeo.         nnHE  prisoner  was  indicted  for  burglariously  breaking  and  en- 
Meal  tering  the  dwelling-house  of  Mary  Harvey,  at  Higham,  on 

'       the  30tli  of  September,  with  intent  to  steal  therein. 

Buiiplary.  (7^  Cooper,  for  the  prosecution,  proved  that  at  one  o'clock  in  the 

morning  of  the  30th  of  September,  a  lodger  in  the  house  of  the 
prosecutrix  was  disturbed  by  the  noise  of  broken  glass,  and  looking 
out  of  her  window,  which  was  immediately  above  that  of  the  shop, 
she  saw  the  legs  of  a  man  dangling  in  the  air,  and  hanging  as  if 
out  of  the  shop  window,  which  she  could  not  quite  see.  After 
watching  a  few  moments,  the  witness  called  out  to  the  man,  who 
then  sprang  to  the  ground,  and  ran  off,  but  not  before  he  was  re- 
cognized to  be  the  prisoner.  When  the  family  was  alarmed,  the 
shop  window  was  examined,  and  it  was  ascertained  that  two  panes 
of  glass  had  been  broken,  the  pieces  lying  inside  the  frame,  and 
that  a  quantity  of  the  lead-work  was  cut  away,  causing  an  opening 
twelve  inches  long  and  nine  wide,  through  which  a  man's  head  ana 
shoulders  might  easily  be  thrust.  Notning,  however,  was  taken 
from  the  shop,  and  none  of  the  witnesses  being  able  to  take  upon 
themselves  to  swear  that  any  part  of  the  man's  person  had  actually 
been  witliin  the  shop  window, 

Coltman,  J.  intimated  it  to  be  his  opinion  that  there  was  no 
case  to  go  to  the  jury  in  support  of  the  indictment,  which  charged 
an  actual  burglary  and  entry. 

C.  Cooper  submitted  that  there  was  abundant  evidence  of  an 
entry,  such  as  in  law  constituted  a  burglary.  It  was  not  necessary 
that  more  than  a  portion  of  the  body  should  be  within  the  house  for 
that  purpose ;  and  the  fact  that  the  legs  only  of  the  man  were  seen 
under  the  circumstances  detailed  by  the  witness  was  all  but  con- 

(a)  Reported  by  J.  B.  Dasent,  Esq.  Barristcr-at-Law. 
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dusive  that  the  rest  of  the  body,  or  a  considerable  portion  of  it,        Rbo. 
had  been  actually  thrust  through  the  window  into  the  room.  Meal. 

Wnu  Cooper^  for  the  prisoner,  contended  that  it  was  incumbent        — 
on  the  counsel  for  the  prosecution  to  make  out  his  case  free  from     ^'"^^^ 
all  reasonable  doubt     There  was  nothing  here  to  show  that  any 
actual  entry  had  been  effected ;  and  that  being  so,  the  prisoner  was 
entitled  to  an  acquittal. 

CJOLTMAN,  J. — It  seems  to  me  that  it  woidd  be  unsafe  to  call  on 
the  jiuy  here  to  say  that  there  had  been  any  actual  entry.  No 
property  seems  to  have  been  stolen.  If  any  property  had  been 
missing,  that  would  have  been  conclusive  evidence  of  an  entry ; 
but  the  mere  circumstance  that  the  glass  was  broken,  and  the 
window  cut  to  an  extent  large  enough  to  admit  a  man's  head  and 
shoulders,  was  not  enough  to  constitute  an  actual  entry  without 
positive  proof  that  a  portion  of  the  body  was  within  the  house. 
The  prisoner  ought  therefore  to  be  acquitted  of  the  felony  and 
burglary,  and  another  bill  for  the  misdemeanor  might  be  sent  up 
to  the  grand  jury. 

The  prisoner  was  thereupon  acquitted. 

On  the  following  day  a  fresh  bill  having  been  found  by  the  grand 
jury  for  the  misdemeanor, 

The  prisoner  was  indicted  for  unlawfully  and  feloniously  at- 
tempting burglariously  to  break  and  enter  the  same  house  on  the 
same  night. 

C.  Cooper,  for  the  prosecution,  proved,  by  the  same  evidence, 
the  facts  as  given  above. 

Keaney  for  the  prisoner,  having  elicited,  on  cross-examination  of 
the  lodger,  that  the  prisoner,  wnen  first  seen  by  him,  could  not 
have  been  kneeling  on  the  window-sill,  and  that  there  was  nothing 
on  the  outside  of  the  window  by  which  he  could  have  supported 
his  body,  while  his  legs  were  dangling  in  the  air  about  a  foot 
fix)m  the  ground,  submitted  that  there  was  evidence  of  the  com- 
pletion of  the  felony  and  burglary,  and  that,  consequently,  the 
prisoner  could  not  be  convicted  of  the  attempt.  There  could  be 
no  doubt  that  the  house  had  been  broken ;  tne  only  question  was 
whether  there  had  not  been  an  entry  sufficient  to  constitute  the 
offence  of  burglary.  Now  the  law  held  that  the  intrusion  of  a 
[nan's  finger  through  a  broken  window,  or  of  any  instrument,  con- 
stituted a  burglarious  entry,  and  it  could  not  be  doubted  but  that 
ondef  the  circumstances,  some  portion  of  the  body  which  was  in- 
nsible  must  have  been  thrust  through  the  window  into  the  room. 

COLTMAN,  J.  said  that  the  prisoner  had  been  tried  and  acquitted 
af  the  actual  burglary  and  entry,  and  if  he  were  not  guilty  of  that 
offence,  he  was  guilty  of  the  attempt  to  commit  it.  The  evidence 
adduced  on  the  part  of  the  prosecution  left  it  uncertain  whether 
the  prisoner  had  entered  the  window  by  thrusting  any  portion  of 
his  person  through  the  broken  pieces,  and  it  would  have  been  most 
unwise  to  convict  him  on  uncertain  testimony.  If  he  had  not  ac- 
complished an  entry  in  law,  the  requisites  of  which  had  been  cor- 
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^<»«       rectly  stated  by  the  learned  counsel  for  the  prisoner,  it  would  be 
Meal.       the  auty  of  the  jury  to  find  him  guilty  of  this  charge ;  but  if  they 
-—        should  come  to  the  conclusion  that  the  prisoner  had  actually  entered 
'"^""^*     the  house,  then  they  ought  to  acquit  mm. 

The  jury,  after  some  deliberation,  sud, — ^We  find  the  prisoner 
guilty  of  breaking  and  entering  the  house. 

CoLTMAN,  J. — Grentlemen,  do  you  think  he  actuaUy  entered  the 
window? 

The  Jury. — Yes,  my  Lord.    We  think  he  entered  with  his  head 
and  shoulders. 

CoLTMAN,  J. — Very  well,  gentlemen,  then  that  is  a  verdict  €i 
Not  Guilty  on  this  charge. 

The  prisoner  loas  accordingfy  acquitted. 


NORFOLK  CIRCUIT, 

Cambridge^  Crown  Courts 

Tuesday,  March  21. 

(Before  Coltman,  J.) 

ReO.    v.    SaBAH    SOARBOBOnGH.(a) 

Indictment  for  murder — Name  of  deceased  party — Bastard — Reputation^ 

In  an  indictment  for  the  murder  of  '*  WtUiam  Scarborough/'  it  appeared 
that  the  deceased  was  the  infant  illegitimate  son  of  the  prisoner^  Sarah 
Scarborough;  that  he  was  sometimes  called  "  William  "  and  "  Coley^ 
and  was  spoken  of  as  ^^  Sarah  Scarborough's  child,''  and  on  one  or 
two  occasions  as  "  WiUiam  Scarborough^  in  his  mother^s  presence^  and 
there  was  no  proof  that  he  had  been  baptized. 

Held,  that  there  was  evidence  to  go  to  the  jury  that  the  deceased  had 
acquired  the  name  of  "  fVtlliam  Scarborough"  by  reputation. 

^■®-        npHE  indictment  charged  that  the  prisoner  feloniously  and  mali- 
ScARBokouoH  -■-      ciously  killed  WiUiam  Scarborough,  by  administering  to  him 
indicto"  i—  *  q^^-i^tity  of  laudanum. 

Name.  Couch^  for  the  prosecution,  proved  that  the  deceased  was  the  ille- 

gitimate son  of  the  prisoner,  and  that  he  was  four  years  of  age,  and 
fliat  he  was  generally  called  "William"  or  "Coley,"  after  his 
reputed  father ;  that  he  was  frequently  spoken  of  as  "  Sarah 
S«irborough's  child,"  and  sometimes  his  aunt  said  she  might  have 
heard  him  called  "William  Scarborough;"  but  there  was  no  proof 
that  he  had  ever  been  baptized. 

At  the  close  of  the  case  for  the  prosecution, 
NayloTy  for  the  prisoner,  contended  that  there  was  not  any  evi- 
dence to  go  to  the  jury  that  the  name  of  the  deceased  was  William 

(a)  Reported  by  John  B.  Dasent,  Esq.)  Barristcr-at-Lav. 
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• 
Scarborough,  as  laid  in  the  indictment.     The  deceased  was  an        ^'^^ 
illegitimate  child,  and  as  such  he  could  only  acquire  a  name  by  Soabborouoh 
reputation.  The  evidence  here  went  to  show  that  the  deceased  was  j^."Z"  *_ 
by  some  called  "William,"  by  others  "Coley,"  and  sometimes       Name? 
"  Sarah  Scarborough's  child,"  but  there  was  no  direct  proof  that 
he  was  ever  addressed  or  known  as  "  William  Scarborough."   The 
nearest  approach  to  that  name  was  the  occasion  on  which  he  was 
spoken  of  as  "  Sarah  Scarborough's  child,"  but  that  was  not  the 
mode  of  acquiring  a  name.    It  is  only  a  mode  of  speaking  of  him 
behind  his  bacL     The  name  by  which  he  was  generally  addressed 
was    "William"  or  "Coley.      It  is  therefore  contended  that 
there  is  no  evidence  that  the  deceased  had  acquired  the  name  of 
'^William  Scarborough,"  as  charged  in  the  indictment     He  cited 
A  V.  Stroud (2  Mood.  C.  C.  270);  and  A  y.^aters  (Ibid.  457> 

Ck>LTMAN,  J. — ^I  cannot  stop  the  case,  for,  though  it  is  very 
slight,  I  yet  think  there  is  some  evidence  sufficient  to  go  to  the 
jury  in  support  of  the  charge  laid  in  the  indictment,  that 
of  killing  a  person  named  "William  ScarborougL"  A  party 
may  acquire  more  names  than  one  by  reputation,  and  he  may  be 
indifferently  described  by  either  in  an  indictment.  Here,  at  all 
events,  it  is  established  that  the  deceased,  being  the  bastard 
duld  of  Sarah  Scarborough,  had  acquired  the  name  of  "William," 
and  was  sometimes  spoken  of  as  Sarah  Scarborough's  child  while 
m  his  mother's  presence ;  he  was  sometimes,  though  not  frequently, 
spoken  of  as  "William  Scarborough,"  the  name  laid  in  the  indict- 
ment. This,  I  think,  is  sufficient  evidence  to  show  that  the  de- 
ceased, being  Sarah  Scarborough's  bastard,  and  being  frequently 
or  generally  addressed  as  "William,"  had  also  acquired  by  reputa- 
tion the  name  of  '^  William  Scarborough." 

Naylar  then  addressed  the  jury  on  the  merits. 

Not  guilty. 
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OXFORD  CIRCUIT. 


Reo. 

V, 

Roberts 

AND 

Jackson. 
Larceny. 


Shrewsbury/,  March  21,  1848. 

(Before  Mr.  Justice  Patteson.) 

Reg.  V,  Roberts  and  Jackson,  (o) 

Larceny — Master  and  servant — Receiver, 

A  servant  entrusted  with  the  care  of  his  master's  property^  and  who 
subsequently  appropriates  it  to  his  oum  use,  is  guiUy  of  larceny  at  the 
time  he  so  disposes  of  it,  and  not  at  any  previous  time  he  may  have 
intended  to  steal  it,  the  principle  of  animus  furandi  not  applying  to 
the  relation  of  master  and  servant, 

THE  prisoners  were  indicted  for  stealing  a  quantity  of  bran 
and  hay.  The  prisoner  Roberts  was  a  servant  in  the 
employment  of  Mr.  Pugh,  a  farmer,  and  was  sent  on  a  journey  by 
his  master,  on  the  mornmg  of  the  13th  of  November,  with  a  wagon 
and  horses.  The  hay  and  bran,  the  subject  of  the  indictment, 
were  placed  in  the  wagon  by  the  direction  of  the  prosecutor,  for 
the  use  of  the  horses.  The  prosecutor  had  lost  hay  and  bran 
before,  and  on  this  occasion  caused  them  to  be  marked,  so  as  to 
lead  to  their  identification.  When  the  prisoner  had  gone  about 
four  miles  from  his  master's  house,  the  prisoner  Jackson  was  seen 
in  the  road  with  a  cart,  and  going  towards  Roberts.  The  hay  and 
bran  were  subsequently  found  in  Jackson's  cart. 

Phillimore,  for  the  prisoner  Jackson,  submitted  that  the  facts 
proved  made  him  a  receiver,  and  not  a  principal,  in  the  felony. 
The  evidence  tended  to  show  that  Roberts  must  have  entertained 
a  design  to  steal  the  bran  and  hay  a  considerable  time  before  they 
were  placed  in  Jackson's  cart.  The  felony  by  Roberts  must  be 
referred  to  the  time  the  articles  were  placed  in  the  wagon. 

Huddlestouy  contr^ — The  position  contended  for  might  be  cor- 
rect if  Roberts  had,  contrary  to  his  duty  as  a  servant,  taken  the 
bran  and  hay ;  but,  having  a  right  to  take  them  in  his  wagon,  there 
was  no  conversion  by  him  before  the  delivery  to  Jackson. 

Patteson,  J. — In  the  case  reported,  the  servant  had  ex- 
ceeded his  duty.  The  doctrine  of  an  animus  furandi  has  never 
been  applied  to  cases  of  master  and  servant.  A  servant  en- 
trusted with  plate  may  long  have  had  an  intention  to  steal  it 
before  he  actually  removes  it,  but  no  case  has  gone  to  the  extent 
that  such  an  intention,  or  animus  furandi,  constituted  the  larceny. 

(a)  Reported  by  J.  E.  Davis,  Ewj.,  Barrister-at-Law. 
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P  ATTESON,  J.,  to  the  j  ury, — A  man  can  only  be  guilty  of  receiving  ^»<*- 

stolen  goods  when  the  goods  were  stolen  previously.     In  this  case  robe&ts 

the  act  of  stealim;  was  the  delivery  of  the  hay  to  Jackson.  ,   ^^ 

Huddleston  for  the  prosecution.  

Greaves  for  the  prisoner  Roberts.  Larceny. 

Phillimore  for  Jackson. 


OXFORD  CIRCUIT. 

Shrewsbury^  March  20,  1848. 

(Before  Mr.  Justice  Patteson.  j 

Reg.  r.  Kelly  and  Malonet.  (a) 

Practice — Counsel  acting  as  interpreter, 
Semble,  a  barrister  who  acts  as  an  interpreter  must  be  sworn. 

THE   prisoners   were   indicted   for  stealing  potatoes.      Kelly        ^*®- 
pleaded  guilty ;  Maloney  was  ignorant  of  the  English  Ian-  Kbllt  and 
guage,  and  could  only  speak  Irish.  Malonbt. 

P.  M^Mahon  was  about  to  act  as  interpreter,  and  to  be  sworn     Pnctice. 
accordingly^  when 

IVaolrychy  amicus  curicB,  submitted  that  a  barrister  who  acts  as 
an  interpreter  is  not  sworn.  He  had  acted  as  interpreter  at  the 
Central  Criminal  Court  in  a  case  of  murder,  tried  before  Maule,  J., 
and  Rolfe,  B.,  and^  after  discussion,  he  was  allowed  to  interpret 
without  being  sworn. 

Patteson,  J. — ^I  understand  that  in  a  case  at  the  Old  Bailey, 
tried  before  Mr.  Serjt.  Dowling,  he  acted  as  interpreter,  and  caused 
the  oath  to  be  administered  to  himself.  Counsel  are  not  privileged 
firom  taking  an  oath  on  giving  evidence,  and  I  think  the  learned 
gentleman  must  be  sworn. 

The  oath  was  not  given  to  APMahon^  the  prisoner  who  pleaded 
guilty  acting  as  interpreter  for  his  fellow-prisoner. 

Cape  for  the  prosecution. 


(a)  Reported  by  J.  £.  Davis,  Esq.,  Borristcr-at-Law. 
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NORFOLK   CIRCUIT. 

BUCKINGHAMSHIBE    SPRING  -ASSIZES,  1848. 

Aylesbury^  March  8. 

(Before  Mr.  Justice  Coltman.) 

Reg.  V,  Brittain  and  Shackell.  (a) 

Conspiracy — Overt  act — Proof  of  common  design — High  treason. 

Where  an  indictment  charges  an  ordinary  conspiracy,  it  is  not  necessary 
to  prove  a  common  design  between  the  defendants  before  proving  the 
acts  of  each  defendant,  for  the  acts  of  each  defendant  are  onfy 
evidence  against  himself  and  may  be  the  only  means  of  establishing 
the  conspiracy.  In  high  treason,  the  overt  act  of  one  is  the  overt  act 
of  all ;  and  therefore,  a  common  design  must,  in  such  cases^  precede 
the  proof  of  individual  acts, 

Bbo.  nnHE  prisoners  were  indicted  for  having  unlawfully  conspired 

<»•  -jL     together  to  forge  the  signature  of  one  William  Warrington, 

AND  to  a  post-office  order  for  1/.  Ss.  6d.y  with  intent  to  defraud  Her 

Shackell.  Majesty  the  Queen,  the  Postmaster-General,  and  Job  Rawlins, 

CoMpiracy—    tmd  Others. 
Treason.  Pn/mcy  with  whom  was  Sanders,  for  the  prosecution,  proved 

that  William  Warrington  was  a  member  of  the  Slough  branch 
of  the  United  Patriot's  Benefit  and  Provident  Society;  that  the 
husband  of  the  prisoner  Brittain  was,  in  1846,  the  secretary  of 
that  branch,  and  that,  according  to  the  rules  of  the  society,  every 
member  was  entitled  to  12.  10^.  on  the  birth  of  a  legitimate  child. 
In  February,  1846,  the  secretary  of  the  parent  mstitution  in 
London  received  an  application  for  12.  10^.,  purporting  to  come 
from  William  Warrington,  and  enclosing  a  certificate  from  a 
midwife,  of  the  fact  that  on  the  day  berore  his  wife  had  been 
delivered  by  her  of  a  female  living  child.  The  writer  excused  the 
transmission  of  his  marriage  certificate,  on  the  ground  that  he  had 
been  married  in  the  north,  and  had  mislaid  it ;  he,  however,  requested 
that  the  money  might  be  sent  to  him  by  a  post-office  order  in 
a  letter  addressed  to  him  at  ^^  Solomon's  Beer-house,  liVrndsor,  to 
be  left  till  called  for."  The  secretary,  upon  this,  forwarded  a 
declaration  of  the  truth  of  these  facts,  with  directions  to  be  ob- 
served in  filling  it  up  before  a  magistrate  of  the  coimty.  In  a  few 
days  this  document  was  returned  filled  up ;  and  by  return  of  post, 
a  post-office  order  was  forwarded  to  the  same  aadress,  for  wluch 
a  receipt  was  subsequently  returned.  In  the  following  year,  it 
was  discovered  that  though  William  Warrington  was  a  married 
man,  he  had  never  had  any  issue,  and  it  was  further  ascertained 

(a)  Reported  by  J.  B.  Dasent,  Esq.,  Barrister- at-Law. 
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that  all  the  letters  and  documents  purporting  to  come  from  him        ^so- 
on tlus  subject  were  forgeries  in  the  handwriting  of  the  female    Bhittaw 
prisoner,  who  was  shown  to  have  called  at  Solomon's  beer-house,        and 
and  to  have  obtained  his  consent  to  letters  being  taken  in  at  his    °^^^^^- 
house  addressed  to  William  Warrington.      It  also  appeared  that  Conspiracy- 
she  had  herself  called  for  and  taken  away  the  first.     With  respect      treason. 
to  the  prisoner  Shackell,  it  appeared  that  he  also  was  a  member 
of  the  society,  and  was  appointed  secretary  at  Slough  on  the  dis- 
missal of  Brittain,  when  these  circiunstances  came  to  light ;  and 
it  was  proposed  to  be  shown  that  he  had  taken  away  the  second 
letter  &om  Solomon's  beer-house. 

Wells,  for  Shackell,  thereupon  submitted  that,  before  any  e^d- 
dence  of  overt  acts  on  the  part  of  Shackell  was  given,  it  was 
incumbent  on  the  counsel  for  the  prosecution  to  connect  him  and 
the  other  prisoner  t(^ether  in  some  actual  conspiracy  and  com- 
bination of  an  illegal  character.  In  such  a  case  the  proper  and 
Qfliial  course  was,  to  lav  the  foundation  for  the  proofs  of  the  acts 
of  the  prisoners  by  establishing  some  conspiracy  or  common  de- 
sign. Here,  however,  there  was  not  a  shadow  of  an  attempt  to 
connect  the  two  prisoners ;  and  whatever  might  be  the  character 
of  the  evidence  about  to  be  offered  against  Shackell,  it  ought  to  be 
shown  to  be  in  furtherance  of  some  foregone  conspiracy.  It 
did  not  even  appear  that  the  two  prisoners  had  ever  seen  each 
other. 

CoLTMAK,  J. — ^I  do  not  think  it  is  necessary  to  prove  the  con- 
qnracnr  first.  The  acts  of  each  prisoner  are  evidence  against 
lumfl^y  and  himself  alone,  till  a  conspiracy  should  be  proved  to 
exist ;  and  they  may  show  that  there  was  a  common  design. 

JFells. — The  course  now  contended  for  is  clearly  inmcated  as 
the  only  proper  one  in  Archbold's  Crim.  Pleading,  p.  276,  where, 
on  the  authority  of  R.  v.  Parsons  (1  Wm.  Black.  392),  and  Reff. 
V.  Murphy  (8  C.  &  P.  297),  the  directions  are,  "to  prove  the 
eonqnracy  as  described  in  the  indictment,  and  that  the  aefendanta 
were  engaged  in  it,  or  prove  circiunstances  from  which  the  jury 
may  presume  it."  "  But  before  you  give  in  evidence  the  acts 
of  one  conspirator  agunst  another,  you  must  prove  the  existence 
of  the  oonspiracy,  that  the  defendants  were  members  of  the  same 
CMispracy,  and  that  the  act  in  question  was  done  in  furtherance 
of  tne  common  design."  The  same  learned  author  again,  at 
Du  49I9  under  the  head  of  High  Treason,  says,  "When  a  conspiracy 
10  laid  as  an  overt  act,  the  acts  of  any  of  the  conspirators  in 
fbibenince  of  the  common  design  may  be  ^ven  in  evidence  against 
all:  XHard^s  case,  I  East,  P.  C.  70)."  He  also  adds,  "In  such 
a  case,  the  first  thing  to  be  proved  is  the  conspiracy :  secondly, 
evidence  must  be  given  to  connect  the  defendant  with  it:  and, 
hedj,  if  it  be  intended  to  give  in  evidence  against  the  defendant 
the  acts  of  any  other  person,  you  must  show  that  such  person  was 
also  a  member  of  the  same  conspiracy,  and  that  the  act  was  done 
in  fortherance  of  the  common  design:  (Re  Sydney,  3  State  Trials, 
798^"     On  these  authorities  it  was  contended  that  the  acts  of 
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Brittain  could  not  properly  be  received  as  against  Shackell,  and 
that  evidence  cannot  be  gone  into  as  to  his  own  acts  in  the  absence 
of  all  proof  to  show  that  they  were  both  actuated  by  a  common 
design. 

Prt/me. — It  must  be  frequently  impossible  to  do  what  is  now 
required  on  the  part  of  the  prosecution.  The  acts  of  the  prisoners 
may  be  the  only  means  of  proving  their  conspiracy.  He  was 
stopped  by 

CoLTMAN,  J. — In  an  ordinary  case  of  conspiracy,  such  as  this, 
I  do  not  think  that  it  is  incumbent  on  the  counsel  for  the  prosecu- 
tion to  prove  an  actual  conspiracy  in  the  first  instance,  and  then 
to  go  on  to  fix  each  defendant  by  his  own  acts.  The  course  con- 
tended for  by  Mr.  Weiis  arises  out  of  the  doctrine  peculiar  to 
high  treason,  where  the  overt  act  of  one  prisoner  is  the  overt  act 
of  aU,  after  a  common  design  or  conspiracy  has  been  established. 
In  such  charges  it  is  essential  to  prove  first  that  a  conspiracy 
exists;  but  tnere  the  act  of  each  prisoner  is  evidence  against 
himself  alone.  The  acts  brought  home  to  Brittain  do  not  afiect 
the  prisoner  Shackell,  nor  will  his  acts  affect  her.  Unless  the 
acts  so  proved  are  shown  to  have  emanated  from  one  common 
design,  such  as  that  laid  in  the  indictment,  the  case  for  the  pro- 
secution must  fail.  I  shall  therefore  receive  the  proposed  proof 
of  Shackell's  interference  in  the  second  letter. 

Pryme  then  proved  that  while  the  letter  was  lying  at  Solomon's 
house,  the  prisoner  Shackell  went  there,  and  on  the  landlord 
drawing  public  attention  to  the  circmnstance,  and  requesting  that 
some  one  would  tell  Warrington  that  there  was  a  letter  there  for 
him,  Shackell  took  it,  and  opening  it,  said,  "  Oh,  I  see,  it  is  about 
the  society's  business.  I  am  the  secretary,  and  will  deliver  it  to 
Warrington  myself."  On  this  he  took  away  the  letter,  which 
contained  the  post-oflSce  order;  but  no  evidence  was  given  to 
show  by  whom  the  money  was  obtained,  the  post-master  being 
lOTorant  of  anything  beyond  the  fact  that  the  money  was  paid  in 
the  course  of  business  to  some  one  who  presented  the  order. 

Wells  thereupon  submitted  that  there  was  no  evidence  to  go  to 
the  jury  against  the  prisoner  to  support  the  charge  of  conspiracy. 
The  prisoner  Brittain  had  already  been  tried  and  convicted  of 
forging  the  signature,  so  that  it  was  a  matter  of  indifference  to 
her ;  but  as  regarded  Shackell,  who  had  nothing  whatever  to  do 
with  the  actual  forgery,  but  was  now  indicted  with  her  for  con- 
spiring to  defraud  various  parties,  all  the  facts  connected  with  the 
forgery  were  quite  immaterial,  and  went  for  nothing.  All  that 
he  had  done  was  to  interfere  somewhat  unnecessarily,  and  to  offer 
to  deliver  the  letter.     What  had  become  of  it  no  one  knew. 

CoLTMAN,  J. — I  cannot  say  that  there  is  no  evidence,  though 
what  there  is  certainly  is  very  slight.  The  prisoner  had  no 
business  to  interfere  with  the  letter,  unless  he  was  acting  wiA 
Brittain.  There  is  no  proof  of  what  became  of  the  letter,  certainly; 
but  the  contents  are  shown  to  have  got  into  Brittain's  hand,  for 
she  forged  Warrington's  name  to  it.      These  circumstances  are 
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sufficient  to  go  to  the  jury  to  prove  a  common  design ;  and  then 
Shackell  told  a  falsehood  when  he  said  that  he  was  secretary. 
I  cannot  withdraw  the  case  from  the  jury. 

WeUs  then  addressed  the  jury  for  Shackell,  and  ultimately  they 
returned  a  verdict  of 

Not  guilty. 


Rbg. 

V, 

B&ITTAUr 

AND 

Shackell. 


HOME  CIRCUIT. 


Essex  Spring  Assizes,  1848. 

(Before  Lord  Denman,  C.  J.) 
Reg.  r.  Brett  and  Parish,  (a) 

Reg.  V,  White  and  others. 


Beg. 

V, 

Brett  and 
Parish. 


Practice —  Trial, 

By  consent,  a  jury  may  be  charged  teith  the  trial  of  two  or  more  indict- 
ments at  the  same  time,  even  though  the  indictments  be  for  different 
offenceSy  and  against  different  persons,  where  the  circumstances  upon 
wkiek  the  indictments  ai  e  founded  form  part  of  the  same  transaction, 

GEORGE  BRETT  was  indicted  for  a  rape  upon  Mary  Hockley, 
upon  the  27th  of  October,  1847,  and  John  Parish  was  indicted 

in  a  separate  indictment  for  an  assault  upon  the  same  prosecutrix,        

upon  uie  same  day.     It  appeared  by  the  depositions,  which  had  Practice— Trial 
been  taken  against  the  two  pnsoners  jointly,  that  the  alleged  assault 
was  oonunitted  at  the  same  time  as  the  alleged  rape,  and  that  they 
both  formed  parts  of  the  same  transaction. 

GfyUy  for  tne  prosecution,  suggested  that  it  would  be  convenient 
that  the  two  prisoners  should  be  tried  together  upon  the  respective 
indictments. 

71  Chambersy  who  appeared  for  both  prisoners,  had  no  objection 
to  such  a  course,  if  it  could  legally  be  adopted. 

Lord  Denman,  C.  J. — I  see  no  objection  to  the  jury  being 
charged  with  both  inquiries  at  the  same  time,  where  the  parties 
consent  to  such  a  mode  of  proceeding. 

The  prisoners  were  accordingly  tried  together. 

Verdicty  Not  Guilty. 

William  White  and  William  Jessup  were  charged  by  one  indict-        ^^<*- 
ment  with  highway  robbery,  committed  upon  Wifliam  Carter,  upon  "White 
the  27th  of  October,  1847,  and  Charles  Moss  was  charged  by  the 
same  indictment,  first,  with  harbouring  the  other  two  prisoners 
after  the  commission  of  the  felony :  and,  secondly,  with  receiving  a 


AND 
OTHERS. 


{a)  Beported  by  P.  Pa&nell,  Esq.  Barrister-at-Law. 
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watch^  the  property  of  which  Carter  was  robbed,  knowing  it  to  have 
Whitb  akd  been  stolen.     In  a  second  indictment,  James  Woor  was  charged 
with  receiving  the  watch,  the  property  of  Carter,  knowing  the 
same  to  have  been  stolen.     In  this  case 

Lord  Denman,  C.  J.  suggested,  that  it  would  be  convenient  to 
try  both  indictments  at  once,  and  the  prisoners  consenting,  they 
were  so  tried  accordingly. 
Cobbetty  for  the  prosecution. 
Johnson^  for  the  prisoner  Woor. 
Creasy y  for  the  prisoner  Moss. 
White  and  Jessup  were  undefended. 

Verdicty  Guilty.  Sentencey  WhitCy  Jessupy  and  Woovy  to  be 
transported  for  seven  years  ;  Moss  to  be  imprisoned  and  kept 
to  hard  labour  for  nine  calendar  months. 


HOME  CIKCUIT. 


Essex  SPRmo  Assizes,  1848. 


Rbo. 

V. 
A.  M..  JjBS* 

Foigwry. 


(Before  Lord  Denman,  C.  J.) 
Reg.  v.  Ann  Maria  Lee.  (a) 

Forgery — Complete  instrument. 

The  cheques  of  a  provident  society  having  different  branches  were  drawn 
in  the  name  of  the  society,  and  signed  by  the  chairman  and  three  if  ike 
committee  of  any  branch  of  the  society.  They  were  then  countersigned 
by  the  clerh  of  the  whole  society.  The  bankers  did  not  hnow  the  names 
or  signatures  of  the  chairman  or  committee-meny  but  relied  tipon  As 
counter  signature  of  the  clerh  cu  a  voucher  for  their  authenticity, 

Heldy  that  a  forgery  of  the  signatures  of  the  chairman  and  three  members 
of  the  committee  of  a  branch  of  the  societyy  by  means  of  wkick 
the  genuine  signature  of  the  clerh  was  obtainedy  was  a  forgery  ef  a 
warrant  or  order  for  the  payment  of  money. 

THE  prisoner  was  indicted  for  forging  a  certain  warrant  for  the 
payment  of  money,  which  was  set  out  in  the  indictment,  and 
which  purported  to  be  a  cheque  upon  Messrs.  Sparrow  and  Ca 
bankers,  at  Chelmsford,  drawn  in  tne  name  of  the  Essex  Provi- 
dent Society,  and  signed  by  the  chairman  and  three  members  of 
the  Dunmow  sub-committee  of  the  society.  In  other  counts  the 
instrument  was  described  as  an  order  for  the  payment  of  money. 

It  appeared  that  the  Essex  Provident  Society  had  various 
branches  in  different  parts  of  the  county,  and  among  others  a  branch 
at  Dunmow.    By  the  rules  of  the  society  all  cheques  drawn  upon 

(a)  Reported  by  P.  Parnbll,  Esq.  Bamster-at-Law. 
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the  bankers  of  the  society  ^Messrs.  Sparrow),  on  account  of  the       '^^'^^ 
society,  were  to  be  signed  oy  the  chairman  and  three  members    a.  m!^  Lee. 
of  a  sub-committee  (that  is,  a  committee  for  some  branch  of  the        — 
society),  and  were  then  to  be  countersigned  by  a  person  named        o^gery. 
Bassenwhite,  the  clerk  of  the  society,  who  resided  at  Chehnsford, 
where  the  bankers  of  the  society  carried  on  their  business. 

The  prisoner  brought  the  cheque  alleged  to  be  forged,  bearing 
four  signatures,  which  purported  to  be  those  of  the  chairman  and 
three  members  of  the  Dunmow  sub-committee,  to  Mr.  Bassen- 
white, the  clerk,  and  he,  supposing  the  signatures  to  be  genuine, 
countersigned  the  cheque  in  the  usual  manner.  The  four  signatures 
were  forgeries.  The  cashier  of  the  bank,  who  cashed  the  cheque, 
stated  that  he  knew  nothing  of  the  four  signatures  last-mentioned, 
or  of  the  persons  whose  signatures  they  purported  to  be.  The 
bankers,  he  said,  did  not  know  who  the  members  of  the  sub-com- 
mittees were,  but  relied  upon  the  signature  of  Mr.  Bassenwhite  as 
authenticating  the  cheque.  And  he  added,  that  a  cheque  signed 
by  the  members  of  the  committee,  but  not  countersigned  by  the 
clerk,  would  not  be  paid. 

Parry,  for  the  prisoner,  upon  these  facts  contended  that  the 
indictment  could  not  be  sustained.  There  was  no  complete  instru- 
ment forged.  Without  the  name  of  Bassenwhite  the  instrument 
was  informal  and  had  no  validity.  It  was  at  the  utmost  a  mere 
commencement  to  commit  forgery.  The  subsequent  addition  of 
Bassenwhite's  signature  made  no  difference,  as  that  signature  was 
genuine.  [He  referred  to  2  Buss,  on  Crimes,  352 ;  R.  v.  Richards^ 
k  &  K  193 ;  R.\.  Randall,  ib.  195.] 

Badeley  and  Hawkins,  for  the  prosecution. — The  name  of  Bas- 
senwhite was  no  part  of  the  instrument  itself.  It  was  a  complete 
order  or  warrant  without  his  signature ;  a  valid  order  as  far  as  the 
prisoner  could  make  it  so.  The  signature  of  Bassenwhite  is 
merely  a  guarantee  for  the  genuineness  of  the  other  signatures, 
upon  the  security  of  which  the  society  and  the  bankers  agree  to  act. 
It  makes  no  difference  that  that  guarantee  is  given  upon  the^same 
piece  of  paper  as  the  order. 

liORD  Denman,  C.  J. — ^I  think  the  point  is  very  clear,  and  at 
present  am  not  disposed  to  reserve  it.  If  she  has  forged  these 
signatures,  I  think  the  indictment  is  made  out. 

The  case  then  proceeded. 

Verdict,  Guilty. 
Sentence,  Twelve  months*  imprisonment  and  hard  labour. 


VOL.  III.  a 
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CENTRAL  CRIMINAL  COURT. 

March  Session,  1848. 
Saturday^  March  4* 

(Before  Mr.  Justice  Erle.) 

Reg.  V,  Edwards,  Underwood,  and  Edwards,  (a) 

Practice — Right  of  counsel  for  the  prosecution  to  decline  calling  all  the 

witnesses  on  the  back  of  the  bill. 

It  is  in  general  a  matter  entirely  within  the  discretion  of  counsel  for  the 
prosecution  whether  all  the  witnesses  at  the  back  of  the  bill  sJiould  be 
called  on  behalf  of  the  crown  or  not ;  and  although  the  judge  has  the 
power  to  interfere^  he  will  only  exercise  it  in  extreme  cases, 

Bbo.        npHE  prisoners  were  indicted  for  forgery,  and  the  case  for  the 
Edwards,      -*-      prosecution  being  closed  without  all  the  witnesses  on  the  back 
Underwood,  of  the  oill  having  been  called, 

Edwards.  Parry y  for  the  prisoners,  submitted  that  it  was  the  duty  of  the 
^—7  prosecutor  to  call  them  all,  that  he  might  have  an  opportunity 
^^"^^  of  cross-examining  them.  One  witness  had  given  evidence  before 
the  magistrate,  on  the  part  of  the  prosecution ;  she  had  been  since 
kept  from  all  communication  witn  the  prisoners;  she  had  been 
taken  before  the  grand  jury,  and  yet  it  was  now  sought  to  exclude 
her  testimony,  or  to  compel  the  prisoner  to  call  her.  He  quoted 
R.  V.  Carpenter^  1  Cox's  Crim.  Law  Cas.  72,  in  which  Alderson,  B. 
said — "  Every  witness,  whose  depositions  are  taken  by  the  magistrate 
and  who  is  under  recognizance  to  appear,  should  go  before  the 
grand  jury,  and  the  name  should  be  indorsed  on  the  oill,  otherwise 
great  injustice  may  be  done  to  prisoners.  A  prisoner  relies  on 
certain  witnesses  being  produced  by  the  prosecution,  and  whose 
deposition  he  is  entitled  to.  He  has  a  right  to  their  testimony,  if 
it  tells  in  his  favour.  It  is  the  duty  of  the  prosecution  to  put  tihe 
witnesses  into  the  box."  In  R,  v.  Bailey^  2  Cox's  Crim.  Law  Caa 
191,  also,  it  was  held  that  the  prisoner  might  insist  on  all  the  wit- 
nesses at  the  back  of  the  bill  being  called  oy  the  prosecution,  that 
they  might  be  cross-examined  by  the  prisoner.  There  Pollock, 
C.  fe.  doubted  at  first  whether  he  ought  so  to  rule,  but,  on  con- 
sulting Mr.  Justice  Coleridge,  he  acted  on  the  principle  now  con- 
tended for.  In  R.  V.  Holden,  8  C.  &  P.  606,  Mr.  Justice  Patteson 
uses  these  words  after  a  discussion  on  the  same  point :  "  On  a  trial 
for  murder,  every  person  who  was  present  at  the  transaction  ought 
to  be  cdled ;  and  even  if  they  give  different  accounts,  it  is  fit  ^at 
the  jury  should  hear  their  evidence,  so  as  to  draw  their  own  con- 
clusion as  to  the  real  truth  of  the  matter." 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  BaiTister-at-Law. 
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Claarkson  ^with  whom  was  Sir  Francis  Knowles),  for  the  prosecu-        ^^<^' 
tion,  refflstea  the  application,  and  contended  that  it  was  a  matter    Edwards, 
for  the  discretion  of  the  counsel  for  the  crown  whether  any  parti-  tfNDERwooD, 
cular  witness  should  be  examined  or  not      He  quoted  a  case  of    Edwards. 
R,  V.  TTiacker  and  Rinffrose,  tried  at  the  July  Session  of  the  Ccn-        —■ 
tral  Criminal  Court  in  the  year  1847,  and  in  the  sessions  papers  of       "^  *^ 
that  Court  he  found  these  observations : — "  Mr.  Parry,  understand- 
ing that  a  Mr.  Partridge  (whose  name  was  at  the  back  of  the  bill) 
was  in  attendance,  was  desirous  of  putting  a  question  to  him.    The 
Solicitor-General  expressed  his   readiness  to  call  him;   but  the 
Court  was  of  opinion  that  as  his  evidence  was  not  required  for 
the  prosecution  it  should  be  left  to  the  prisoner's  counsel  to  call 
him  as  a  witness,  the  judges  having  come  to  a  decision  that  counsel 
for  the  prosecution  were  not  required  to  call  all  the  witnesses  whose 
names  appeared  on  the  bill,  although  bound  to  have  them  in  attend- 
ance."    There  the  Court  itself  interposed,  although  the  Solicitor- 
(xeneral  was  willing  that  the  witness  should  be  called.    The  learned 
counsel  further  said  that  he  had  thought  it  right  to  have  the  wit- 
ness in  attendance,  but  should  decline  to  call  her  unless  compelled. 

£bi«£,  J. — My  own  impression  is  clear,  and  I  believe  a  majority 
of  the  judges  have  distinctly  decided  that  the  counsel  for  the  prose- 
cution is  not  bound  to  call  all  the  witnesses  at  the  back  of  the  bill. 
He  is  a  nunister  of  public  justice,  and  is  called  upon  to  lay  such 
fiM^ts  before  the  jury  as  he  thinks  the  interests  of  justice  demand.  I 
recollect  a  remarkable  case  of  murder  (Reff.  v.  Belaney),  in  which 
I  was  counsel  for  the  prisoner,  in  prosecuting  which  three  or  four 
witnesses,  who  had  been  before  tne  grand  jury,  were  not  called. 
It  was  most  material  for  the  prisoner  that  he  should  not  be  obliged 
to  call  them,  but  the  learned  judges  who  tried  that  case  resisted 
eveiy  effort  I  made  to  induce  them  to  interfere  with  the  discretion 
of  the  prosecuting  counsel ;  and  in  the  end  I  was  compelled  to 
make  them  my  witnesses.  If  Mr.  Clarkson  tells  me  that  he  does 
not  think  that  justice  would  be  advanced  by  his  calling  the  witness, 
I  cannot  interfere. 

Parry  then  submitted  that  though  the  counsel  for  the  prosecu- 
tion might  not  be  compellable  to  call  the  witness,  it  was  clearly 
within  the  power  of  the  judge  to  do  so,  and  requested  his  Lortf- 
diip  to  exercise  his  discretion  m  this  instance.  It  had  been  done  in 
Rea.  V.  HotdeUy  above  quoted. 

Erle,  J. — No ;  I  do  not  think  I  ought  to  do  so.  There  are, 
no  doubty  cases  in  which  a  judge  might  think  it  a  matter  of  justice 
80  to  interfere ;  but,  generally  speaking,  we  ought  to  be  careful 
not  to  overrule  the  discretion  of  counsel,  who  are,  of  course,  more 
fiilly  aware  of  the  facts  of  the  case  than  we  can  be. 
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OXFORD    CIRCUIT. 

Shrewslmry,  March  22,  1848. 

(Before  Mr.  Justice  Patteson.) 

Reg.  v.  Taylor  and  Morrall.  (a) 

Dying  declaration. 

Where  the  deceased  having  said  that  lie  titought  he  should  die,  made  a 
statement,  and  two  or  three  days  afterwards  expressed  las  belief  thai 
he  should  recover,  and  he  lived  some  days  after  t/iat. 

Held,  that  the  statement  was  inadmissible, 

Rbo.        npHE  prisoners  were  indicted  for  the  murder  of  Francis  Coning- 
Tayloe       -^     ham,  at  Wellington,  in  the  county  of  Salop,  on  the  24th  of 

AND        December,  1847. 

MoasALL.        Yi  appeared  in  evidence  that  the  deceased  was  stabbed  on  the 

Dying  Declara-  24th  of  December.     On  the  6th  of  January  he  had  the  last  rites 

**®^  of  the  Roman  Catholic  Church  administered  to  him.     Upon  the 

same  or  the  next  day,  the  surgeon,  at  the  request  of  a  magis* 

tratc,  put  the  question  to  the  deceased,  whether  he  had  any  hope 

of  recovering.     The  deceased  said  "  I  think  I  shall  die."     He  then 

made  a  statement.      The   surgeon   stated   that  at  the   time  he 

considered  the  deceased  to  be  in  a  most  dangerous  state.     About 

two  or  three  days  afterwai'ds  the  deceased  expressed  a  belief  that 

he  should  recover.    He  died  on  the  12  th  of  January.     Upon  these 

facts, 

GodsoHy  Q.  C.,  for  the  prosecution,  proposed  to  give  in  evidence 
the  statement  made  by  the  deceased. 

PhilUmore,  for  Morrall,  submitted  that  the  evidence  was  not 
receivable.  The  question  in  all  these  cases  is  what  was  the  sober 
and  lasting  opinion  in  the  mind  of  the  deceased.  Here  Jie  sub- 
sequently expresses  a  hope  and  expectation  of  recovery. 

Fatteson,  J. — I  think  the  statement  cannot  be  given  in  evi- 
,dence.     The  deceased  first  says  he  tliinks  he  shall  not  recover, 
and  two  or  three  days  afterwards  he  expresses  a  hope.     For  obvious 
reasons  the  doctor  would  not  tell  his  patient  that  tliere  was  no 
hope.     I  think  it  would  be  hardly  right  to  admit  a  declaration 
made  under  such  circumstances. 
Godson^  Q.  C,  for  the  prosecution. 
Phillimore  and  Kenealey  for  Morrall. 
Huddleston  for  Taylor. 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barristev-at-Law. 
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CUoucester,  March  31,  1848. 

(Before  Mr.  Justice  Cuesswell.) 

Reg.  r.  Jeffries  and  Bryant,  {a) 

Larceny — Principal  and  accessary. 

If  A.  unlocks  a  door  of  a  room  of  which  he  has  the  key,  in  order  to 
aUow  B,  to  commit  a  larceny  in  it^  and  A,  then  goes  away,  and  B., 
in  his  absence^  enters  the  room  and  removes  articles  out  of  it.  A,  is  fiot 
a  principal  in  the  larceny, 

THE  priaoners  were  indicted  for  larceny  in  a  dwelling-house. 
It  iq[ipeared  that  Jeffiies  was  clerk  to  one  Whittock  the 
proeecutor,  who  was  a  coal  dealer.  The  prosecutor's  money  chest 
was  kept  in  a  room  adjoining  the  ofBce ;  and  of  the  door  of  this 
nxnn  tne  prisoner  Jeffries  nad  a  key.  On  the  ni^ht  of  the 
larceny  he  was  proved  to  have  unlocked  the  door  and  then  gone 
away.  About  twenty  minutes  afterwards  the  prisoner  Bryant 
came  to  the  room  and  removed  the  money  chest.  It  was  at- 
tempted to  be  shown,  on  the  part  of  the  prisoner  Jeffrie?,  tliat 
he  was  three  quarters  of  a  mile  from  the  prosecutor's  premises  at 
the  time  Bryant  was  there. 

Cresswell,  J.,  told  the  jury  that  where  one  person  opens  the 
door  of  a  house  which  contains  the  articles  stolen,  and  then  goes 
away,  and  another  in  his  absence,  but  acting  in  concert  with  him, 
enters  the  house  and  commits  the  larceny,  the  one  who  opens 
the  door  is  not  guilty  as  a  [)rincipal  in  the  act. 

Greaves,  for  me  prosecution,  submitted  that  Jeffnes  was  gmlty 
of  a  joint  larceny,  although  he  was  not  actually  present  at  the 
time  of  the  removaJ  by  Bryant.  In  the  case  of  burglary,  where 
the  breaking  is  in  one  ni^ht,  and  the  entry  the  next  night,  a 
person  present  at  the  breaking,  though  not  present  at  the  entering, 
is,  in  law,  guilty  of  the  whole  offence :  {Rex  v.  Jordan^  7  C.  &  V. 
432.) 

Cresswell,  J.,  s(ud  he  would  consult  Mr.  Justice  Patteson, 
sitting  in  the  Nisi  Prius  Court.  On  his  return,  he  said  Mr.  Justice 
Patteson  agreed  with  him,  and  entertained  no  doubt  on  the  point; 
and  accordingly, 

Cresswell,  J.,  <Krected  the  jury,  if  they  believed  that  Jeffries 
was  not  present  assisting  Bryant  at  the  time  of  the  removal  of 
the  chest,  to  acquit  him. 

Greaves  for  the  prosecution. 

fV.  H.  Cooke  for  the  prisoners. 


Beo. 

V. 

Jbffries 

AND 

Bbtant. 


(a)  Reported  by  J.  E.  Davis,  Esq  ,  Barristcr-at-Law. 
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Stafford  Summer  Assizes,  1848. 

July  28. 

(Before  Rolfe,  B.) 

Reg.  r.  Reuben  Whitehouse.  (a) 

Perjury — Indictment^^Assignment  of  perjury. 

Where  an  indictment  alleged  that  R,  W.  falsely  stoore  that  *^  he  ttas  in 
the  bar  of  the  house  of  J,  B.y  on  the  I5th  day  of  February  Uuty  from 
between  the  hours  of  six  o^cloch  and  seven  d clock  in  the  evening  of  the 
said  last-mentioned  day,  until  nine  o^clock  in  the  evening  of  the  said 
last-merUioned  day^  arid  that  he  the  said  R,  W,  did  not  then  and  there 
play  at  any  game  of  cards  at  aU:^ 

Ueldy  that  perjury  was  not  sufficiently  assigned  by  an  averment  thai 
^^the  said  R,  W.  did  then  and  there  (to  wit)  in  the  said  bar  of  the  said 
house  and  premises  of  the  said  J.  B,  on  the  said  I5th  day  of  February 
lasty  and  between  the  hours  of  six  o'clock  in  the  evening  of  the  said 
last-mentioned  day,  and  eight  o'clock  in  the  evening  of  the  said  last- 
mentioned  day,  play  at  a  certain  game  of  cardSj^  Sfc. 

Beo.        npHE  defendant  was  indicted  for  perjury  allied  to  have  been 

Bbubbn       -^     committed  by  bim,  upon  the  hearing  by  magistrates  in  petty 

WuiTBHouBE.  sessions  of  an  information  against  one  John  Bailey,  the  keeper 

P^ury.      of  a  public  house,  for  permittmg  cards  to  be  played  at  hia  house 

on  the  15th  of  February,  1848. 

The  indictment  alleged  that  it  was  material,  on  the  hearing  of 
this  information,  to  prove  that  cards  were  played  in  the  bar  of  the 
public-house,  between  the  hours  of  six  o'clock  and  eight  o'clock 
in  the  evening  of  the  said  15th  day  of  February;  that  the  de- 
fendant came  before  the  justices  and  was  duly  sworn,  &c 

The  indictment  then  proceeded  as  follows : — "  The  said  Reuben 
Whitehouse  did,  upon  his  oath  aforesiud,  falsely,  corruptly,  know- 
ingly, wilfully,  and  maliciously,  before  the  said  Right  Honourable 
William  Earl  of  Dartmouth  and  J.  E.  Piercy,  Esq.,  justices 
aforesaid,  depose  and  swear,  amongst  other  things,  in  suostance 
and  to  the  effect  following,  (that  is  to  say)  that  he  the  said 
Reuben  Whitehouse  was  in  tlie  bar  of  the  said  house  and  premises 
of  the  stud  John  Bailey  on  the  said  15th  day  of  February  last, 
from  between  the  hours  of  six  o'clock  and  seven  o'clock  m  the 
evening  of  the  said  last-mentioned  day,  until  nine  o'clock 
in  the  evening  of  the  said  last-mentioned  day,  and  that  he  the 
8aid  Reuben  Whitehouse   did  not  then  and  there  play  at   any 

{n)  Beporlcd bj  J.  E.  Davi:>,  Esq.,  Banistcr-at-Law. 
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game  of  cards  at  ally  and  that  no  cards  or  game  of  cards  at  all        ^^' 
were  or  was,  during  all  the  said  last-mentioned  time,  or  between      Bbubbn 
the   hours  aforesaid,  played  therein.     Whereas,   in  truth  and  in  Whitbhousb. 
fact,  the  said  Reuben  Whitehouse  did  then  and  there,  to  wit.      Perjury. 
in  the  said  bar  of  the  siud  house  and  premises  of  the  said  John 
Bailey,  on  the  said  15th  day  of  February  last,  and  between  the 
hours  of  six  o'clock  in  the  evening  of  the  said  last-mentioned  day, 
and   eight  o'clock  in  the  evening  of  the  said  last-mentioned  day, 
play  at  a  certidn  game  of  cards  with  other  persons,  to  the  jurors 
aforessud,  as  yet  unknown.     And  whereas,  in  truth  and  in  fact, 
cards  were  then  and  there,  to  wit,  in  the  said  house  and  premises 
last  aforesaid,  and  on  the  day  and  between  the  hours  last  sSbresaid, 
played." 

The  jury  having  found  the  defendant  guiltyy 

Rupert  Kettle  moved  in  arrest  of  judgment,  on  the  ground  that 
the  &cts  allied  in  the  indictment  to  have  been  sworn  were  quite 
consistent  with  the  subsequent  averment  that  the  defendant 
played  between  six  and  eight. 

Carrington  and  P.  M^MahoUy  for  the  prosecution,  contended  that 
after  verdict  the  defendant  must  be  considered  as  having  sworn 
that  he  did  not  play  at  any  time  while  he  was  in  the  house  on  the 
occasion  in  question. 

BoLFE,  B. — ^The  indictment  is  bad,  as  it  seems  to  me.  The 
defendant  may  have  played  at  five  minutes  past  six,  and  yet  not 
have  played  &om  between  six  and  seven  until  nine ;  for  the  words 
**fix>m  between  six  and  seven"  may  be  anytime  short  of  seven, 
five  minutes  or  five  seconds  to  that  hour.  The  indictment  cannot 
be  read  as  averring  that  the  defendant  swore  that  he  did  not  play 
at  any  time  during  that  evening,  but  merely  that  he  did  not  play 
at  a  particular  period  of  the  evening,  namely,  from  some  period 
before  seven  until  nine.  That  might  be  perfecdy  true,  and  yet  he 
mav  have  played  between  six  and  seven,  and  so  may  have  played 
as  IS  assigned  in  the  indictment  between  six  and  eight. 

The  defendant  was  discharged. 
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Bbo. 

V. 

Jambs 
Phillifs. 

Forgery. 


Shkewsburt  Summer  Assizes,  1848. 

Crown  Court,  Jtdy  31. 

(Before  Bolfe,  B.) 

Reg.  v.  James  Phillips,  (a) 

Forgery —  Evidence  of  guilty  knowledge, 

QuiBre — On  an  indictment /or  uttering  a  forged  acquittance,  not  being  an 
instrument  of  ordinary  tranmission  from  hand  to  hand,  can  similar 
instruments,  uttered  by  the  prisoner  on  other  occasions^  be  given  in  evi- 
dence to  prove  a  guilty  knowledge? 

THE  prisoner  was  indicted  for  uttering  on  the  10th  of  May 
last,  a  certjun  forged  acquittance  for  money,  knowing  the 
same  to  be  forged,  with  intent  to  defraud  one  Brich£u*d  Thomas. 

Mr.  Richard  Thomas,  the  prosecutor,  a  dealer  in  cattle,  had 
employed  the  prisoner  in  the  month  of  April  to  drive  some  cattle 
for  him  from  Shroi)slure  into  one  of  the  Midland  counties.  Hie 
prosecutor  had  on  former  occasions  employed  the  prisoner  in  the 
same  way,  and  was  in  the  habit  of  paying  lum  the  expenses  attend- 
ant upon  the  removal  of  the  cattle,  the  prisoner  producing  vouchers 
for  the  payments. 

On  tne  occasion  in  question,  the  prisoner,  on  his  return  from  the 
journey  on  the  10th  of  May,  claimed  as  part  of  his  expenses, 
among  other  sums,  the  sum  of  9^.  for  hay  for  the  cattle  at  a  place 
called  North  Kilworth.     He  produced  the  following  acquittance: 

^^  April  17,  Swan  Inn,  Nortn  Kilworth,  2  cwt.  of  hay,  9*. 

Paid,  John  Brown." 

The  prosecutor  paid  the  amount  to  the  prisoner,  but  subsequently 
ascertained  that  the  latter  had  not  paid  any  such  sum,  or  had  been 
at  the  Inn  at  North  Ealworth. 

IIuddlestoHy  for  the  prosecution,  was  about  to  prove  that  the 
prisoner  had  uttered  a  similar  forged  acquittance  to  the  prosecutor 
on  the  1 1th  of  March  previously,  for  money  alleged  to  nave  been 
paid  to  the  landlord  of  the  Chandos  Arms  Inn,  at  Knighton  in  Bad- 
norshire;  upon  which, 

Phillimore,  for  the  prisoner,  objected  to  this  evidence.  It  was 
only  in  cases  of  forged  coin  or  bank  notes,  or  other  instruments 
which  a  party  might  very  innocently  transmit  from  hand  to  hand,  that 
evidence  was  allowed  to  be  given  of  the  uttering  of  other  coin  or 
notes.  In  this  case,  it  was  impossible,  under  the  circumstances, 
that  if  the  prisoner  really  uttered  the  acquittance,  he  could  be 
ignorant  of  the  fact  that  it  was  a  forgery,  and  therefore  the  proof 

(a)  Bcportcd  by  J.  E.  Davis,  Esq. ,  Banistcr-at-JLaw. 
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of  the  uttering  of  other  similar  acquittances  could  not  assist  the 
jury  in  determining  the  guilt  or  innocence  of  the  prisoner,  but  was 
only  calculated  to  create  a  prejudice  in  their  minds  unfavourable 
to  him.  Here  the  one  transaction  was  in  no  way  connected  with 
the  other,  and  an  interval  of  two  months  occurred  between  the 
one  uttering  and  the  other.  If  the  uttering  in  March  could  be 
given  in  evidence  to  support  an  uttering  in  May,  so  might  an  ut- 
tering twenty  years  before;  which  would  be  against  the  established 
principle  that  a  prisoner  was  not  to  be  prejudiced  by  having  one 
distinct  offence  mixed  up  with  another.  The  learned  counsel  re- 
ferred to  a  decision  of  IVfc,  Baron  Piatt  at  Stafford,  the  week  before, 
when,  on  an  indictment  for  uttering  a  forged  order  for  goods,  he 
refused  to  receive  evidence  of  a  similar  uttering  on  the  previous 
day.  (a) 

Huddleston^  contr^  referred  to  Reg.  v.  Clarke  and  Bradhiryy  at 
the  Central  Criminal  Court,  where,  after  argmnent.  Lord  Denman 
had  admitted  such  evidence. 

RoLFE,  B. — I  am  of  opinion  that  the  evidence  is  clearly  ad- 
missible^ and  have  so  ruled  in  a  case  at  Worcester,  on  the  present 
circuit.  (A)  The  observations  of  IVIr.  Phillimore,  that  such  evidence 
is  m  this  particular  case  of  no  avail,  are  of  great  force,  for  the  pre- 
sumption that  the  prisoner  did  not  know  tliat  the  instrument  which 
he  is  charged  with  uttering  was  forged,  is  extremely  slight.  But 
it  is  just  possible  that  a  jury  might  suppose  him  ignorant  of  the  for- 
gery, and  although  the  evidence  may  be  of  no  great  weight,  yet  the 
principle  which  admits  such  evidence  is  the  same.  Even  in  the 
case  supposed  by  the  learned  counsel  of  an  interval  of  twenty  years 
between  the  utterings,  the  evidence  would  be  receivable  in  prin- 
ciple, but  I  should  in  that  case  direct  the  jury  to  pay  no  attention 
to  it.  In  consequence,,  however,  of  the  reported  decision  of  my 
brother  Flatt,  I  diall  mention  the  case  to  him. 

His  LordJship  retired  to  confer  with  Baron  Piatt,  who  waa 
sitting  at  Nisi  Jrrius*     Upon  his  return, 

BoLJ*£,  B.  said,  I  find  that  my  brother  Piatt's  opinion  is  still  the 
same  as  expressed  at  Stafford.  I  shall  therefore  receive  the  evi- 
dence, but  reserve  the  question  for  the  judges.  I  yield  to  the 
authority,  and  not  to  the  reasoning.  My  opinion  is  that  the  evi- 
dence is  admissible. 

Huddlestan  did  not,  however,  give  the  proposed  evidence.  The 
prisoner  was  convicted. 

request  in 
asub-con- 
.  ^  on  the  line. 

r,  for  the  pfroeeention,  proposed  to  give  in  evidence  a  similar  order  uttered  the  day 
Mi»;  bat  Wooltych,  for  the  mitcner,  objected,  and  Platt,  B.  peremittorily  refosed,  to 
adait  tbe  eridenee,  obeeiring  that  there  was  a  wide  distinction  between  this  case  and  that  of 
fond  notes  and  coin. 

(i)  Hie  case  referred  to  by  his  lordship  was  Btff.  v.  Edioards. — ^The  uttering  in  that  case 
nsa  wanant  or  shop-ticket  for  the  delivery  of  goods,  and  his  lordship  received  evidence  <^ 
aa  uttering  of  a  similar  order  three  days  previously  to  the  one  that  was  the  subject  of  the  in- 
tiktBcnt.    Bett  for  the  prosecution,  Hoagson  for  the  prisoner. 


Reg. 

i\ 

James 

Phillips. 

Forgery. 
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Hereford  Summer  Assizes,  1848. 

Crown  Courts  August  4. 

(Before  Pultt,  B.) 

Reg.  v.  William  Hekrt  Htde.  (a) 

Evidence — Deposition  rf party  since  deceased, 

Qu4sre. — ^7^  the  deposition  of  a  vntness  before  the  committing  magisiraiei, 
where  the  attorney  for  the  prisoner  abstains  from  asking  any  question^ 
in  consequence  of  the  witness  being  too  ill  to  hear  any  further  ex- 
amination^  sufficiently  complete  to  render  it  evidence  against  the 
prisoner  where  the  witness  dies  before  the  trial  f 

THE  prisoner  was  indicted  for  an  assault  upon  Esther  Smith, 
„  M^M^^^m.  a  child  under  the  age  of  ten  years,  with  intent  to  commit 

Hbit&tHtdb.  h  rape.  At  the  time  the  prisoner  was  taken  into  custody,  which 
Eridenoe.  ^^s  several  months  after  the  alleged  offence,  the  prosecutrix  was 
in  a  rapid  decline.  She  was  examined  before  the  committing 
magistrates,  and  stated  the  facts  of  the  assault  upon  her  by  the 
prisoner  very  concisely.  Upon  a  question  being  put  to  her  by 
the  dcrk  to  the  magistrates  who  conducted  the  examination,  she 
said  "I  can't  answer,  I  can't  answer,"  and  was  evidently  in  a 
sinking  state.  Down  to  this  period  she  had  answered  the  questions 
satisfactorily.  The  clerk  to  the  magistrates  said  he  should  not 
ask  any  further  questions.  An  observation  was  made  by  the 
clerk  or  magistrates,  that  Mr.  Badham,  the  prisoner's  attorney, 
who  was  present,  must  have  an  opportunity  of  cross-examining 
the  witness.  The  attorney  said  "I  shall  decline  putting  any 
question,  the  child  is  evidently  not  in  a  fit  state  to  answer."  The 
deposition  was  then  completed  in  form,  by  the  witness  putting  her 
mark  to  it  There  was  no  subsequent  examination,  and  the 
child  died  soon  afterwards.  These  facts  having  been  elicited 
from  the  clerk  to  the  magistrates,  who  was  called  to  prove  the 
deposition. 

Skinner,  for  the  prisoner,  objected  to  the  reception  of  the  de- 
position. It  was  incomplete.  The  examination  was  not  concluded, 
in  consequence  of  the  inability  of  the  child  to  bear  further 
questioning.  The  inquiry  in  chief  was  not  exhausted,  but  was 
abandoned.  [Platt,  B. — Is  the  fact,  that  the  child  was  unable 
to  bear  a  further  examination,  a  reason  for  shutting  out  the 
deposition?]  The  cause  of  the  impediment  is  immaterial.  If  the 
prisoner  never  had  an  opportunity  of  testing  the  accuracy  of  the 
witness  the  statement  cannot  be  received.     [Platt,  B. — Surely 

(o)  Reported  by  J.  E.  Davi«,  Esq.,  Barrister-at-Law. 
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an  attorney  cannot  shut  out  a  deposition  by  abstaining  from  cross-       ^^<*- 
examination.]     Can  it  be  said  that  under  these  circumstances  the      Willam 
whole   truth   was  elicited  where   there   was  no   opportunity  of  H^^^yHydr. 
testing  it  ?     The  attorney  abstained  from  motives  of  numanity  to     E^dence. 
the  witness.      The  principle  is  the  same  when  the  prisoner  is 
absent  as  when  he  has  no  opportunity  of  examining  the  witness. 
Here   the  inquiry  is  unfinisned.     It  is  proceeded  with  imtil  the 
powers  of  the  child  are  exhausted.    What  good  could  arise  from 
the  cross-examination  of  a  child  in  that  state  ? 

fF.  H.  Cooke,  for  the  prosecution. — The  deposition  was  duly  taken ; 
the  prisoner  and  his  attorney  were  present.  The  attorney  refuses 
to  cross-examine;  whether  for  a  good,  bad,  or  indifferent  reason, 
is  immateriaL  [Platt,  B. — The  mode  of  trying  the  point  is 
this : — If  the  child  had  died  the  moment  she  had  put  her  mark, 
could  the  deposition  be  received  ?  Mr.  Badham  says  he  declined 
because  the  witness  was  not  in  a  fit  state  to  be  examined/l  The 
attorney  did  not  'ask  for  delay  or  another  opportunity.  Tne  de- 
position may,  however,  be  received  as  a  dying  declaration. 

A  witness  was  then  called  to  prove  the  state  of  the  child  at 
the  time,  but  failed  to  show  that  sne  was  under  an  impression  that 
she  should  not  recover.  The  deposition  therefore  could  not  be 
received  as  a  dying  declaration. 

Platt,  B. — I  cannot  shut  my  eyes  to  this  fact,  that  a  cross- 
examination  qualifies  an  examination  in  chief ;  without  it,  the 
deposition  is  not  the  whole  of  the  statement  of  the  witness.  The 
depodtion  is  all  the  witness  says  at  the  time;  here  she  would  have 
adaed  more,  but  was  unable.  The  attorney,  however,  did  not  apply 
for  an  adjournment.  I  incline  to  think  that  the  deposition  cannot  be 
received  in  evidence.  I  shall  admit  it  now,  and  reserve  the  point 
for  the  judges. 

The  prisoner  was,  however,  acquitted. 
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NORTHERN  CIRCUIT. 

Varky  Wednesday,  March  15. 

(Before  Rolfe,  B.) 

Reg.  v.  Chambers,  (a) 

Evidence  of  another  felony — Statement  of  prisoner. 

Evidence  of  a  disHnct  felony  may  he  given  in  re-examination  where  it  will 
serve  to  explain  an  apparently  contradictory  fact  elicited  by  cross- 
examination, 

A  statement  of  a  prisoner  is  admissible  in  evidence,  although  he  was  pre- 
viously told  that  whatever  he  said  **  would  be  used  against  him/* 

Rbo.        npHE  prisoner  was  indicted  for  having  conunitted  a  rape  upon 

Chambebs.     "^     ^^^  person  of  his  grand-daughter,  £abella  Chambers,  a  child 

—        under  the  age  of  ten  years.     It  having  appeared  on  cross-exami- 

fm^erFdony  i^ition  of  the  little  girl,  Isabella  Chambers,  that  the  act  for  which 

— Prisoner'a     the  prisoner  was  indicted  had  not  caused  her  any  pain. 

Statement  jgii  (^farrer  with  him),  on  re-examination,  proposed  to  ask  the 

witness  whether  her  grand-father  had  done  the  same  thing  to  her 

on  previous  occasions. 

Price,  for  the  prisoner,  objected  to  this  question  as  leading  to 
the  admission  of  evidence  which  would  support  another  indictment 
for  a  distinct  felony. 

Rolfe,  B.,  admitted  the  evidence  as  tending  to  explain  the 
circumstance  that  the  act  in  question  had  not  occasioned  any  paia 
Hill  afterwards  proposed  to  give  evidence  of  a  statement  which 
was  made  by  the  prisoner  to  a  police  oflScer. 

Price  objected,  and  on  the  authority  of  two  or  three  rulings 

admitted  to  be  in  j)oint,  contended  that  evidence  could  not  be 

*         given  of  the  statement,  inasmuch  as  the  prisoi^er  had  been  told, 

previously  to  his  making  it,  that  whatever  he  said  would  be  used 

against  him. 

Hill  said  there  were  other  rulings  to  the  contrary. 
Rolfe,  B.,  considering  that  the  cases  cited  in  support  of  the 
objection  had  been  overruled,  held  the  statement  admissible,  and 
received  the  evidence. 

(a)  Reported  by  T.  E.  Kime,  Esq.,  Barristcr-at-Law. 
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QUEEN'S  BENCH. 
Easter  Term,  1848. 

May  Sth  and  lOM. 

The  Queen  v,  John  Mitchel. 
Same  v.  Same. 

Seditious  libel — Information  ex  officio — Practice — Treading — Autrefois 
arraign — Pendency  of  an  indictment  for  same  offence — Nolle  prosequi 
— Plea  in  abatement — Demurrer  to  concluding  in  bar — Replication  to 
like  plea  introducing  new  matter^  conclusion  of — Judgment  of  re- 
spondeai  ouster  notwithstanding  prayer  of  final  judgment — Discon' 
tinuance* 

To  an  ex  officio  information  ^led  by  the  Attorney- General  against  J,  JHf., 
for  the  publication  of  a  seditious  and  defamatory  libely  the  defendant 
pleaded  that  an  indictment  had  been  found  against  him  in  the  Queen^s 
Bench  for  the  publication  of  a  seditious  and  defamatory  libel,  upon 
which  he  was  duly  arraigned,  and  such  proceedings  were  thereupon 
had;  that  afterwards  the  Attorney-  General  came  into  court  and  said 
that  he  would  not  further  prosecute  the  said  •/.  M,,  and  that  the  said 
J,  M,  shouid  go  thereof  without  day,  and  that  the  said  J,  M,  and  the 
said  J,  M,  so  indicted  and  arraigned,  were  one  and  the  same  person,  and 
mot  other  and  different  persons  ;  and  that  the  offences  of  which  he  the 
said  J,  M.  was  so  indicted  and  arraigned  as  aforesaid,  and  the  offences 
in  the  said  information  specified  were  one  and  the  same ;  and  that, 
according  to  the  laws  and  customs  of  this  realm,  the  said  J.  M,  ought 
to  be  free  and  exempt^  umier  the  circumstances  aforesaid,  from  being 
compelled  to  answer  for  the  said  supposed  offences,  in  the  information 
specified,  before  any  judge  or  minister  of  our  lady  the  Queen,  or  any 
other  judge  in  any  court  whatsoever,  except  upon  indictment  found,  or 
presentment  made,  on  the  oaths  of  twelve  men  of  the  body  of  the  county 
in  which  the  saitl  supposed  offences  were  committed;  concluding  with 
a  verification,  and  praying  judginent  if  the  court  would  or  ought  to 
tahe  cognizance  of  the  information  aforesaid,  and  that  he  might  be  dis- 
missed and  discharged,  and  so  forth. 
To  this  plea  the  Attorney- General  demurred,  and  prayed  ^^  judgment, 
and  that  the  said «/.  M,  might  be  cmivicted  of  the  premises  above  charged 
upon  him  in  and  by  the  said  information,^ 
To  another  information  for  a  similar  offence  the  defendant  pleaded,  that 
theretofore,  Sfc.,  an  indictment  was  found  in  the  Qucen^s  Bench  against 
one  J,M,,for  the  publication  of  a  seditious  libel,  and  that  he  and  the 
said  «/.  3f.  so  indicted  were  one  and  the  same  person,  and  not  other  and 
different  persons,  and  that  the  said  several  supposed  offences  in  the  several 
eofsnts  of  the  indwtment,  and  the  setjeral  offences  in  the  several  counts 
in  the  said  infortnatioTi  were  one  and  the  same,  and  that  he  was  duly 
arraigned  on  the  said  indictment,  and  that  it  was  still  depending  against 
him  in  the  court  of  our  lady  the  Queen ;  concluding  with  a  verification, 
VOL.  III.  U 
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and  pratfing  *^  judgment  of  the  said  information,  and  thai  he  may  not 
he  compelled  to  answer  thereto^ 

Rejylication  to  this  plea  ;  that  after  the  arraignment  of  the  said  J,  M,, 
upon  the  indictmefit  in  the  plea  mentioned^  and  before  the  exhibiting  of 
the  said  information,  tJie  said  J,  M.  pleaded  in  abatement  of  the  indict- 
ment, that  one  of  the  jurors  by  whom  the  bill  was  found  was  disquaU- 
fied ;  and  that  the  said  Attorney-  General,  after  the  pleading  the  said 
plea,  and  before  the  exhibiting  of  the  said  information,  came  into 
court,  and  said  that  he  would  not  further  prosecute  tJie  said  J,  M.  cm 
the  said  indictment,  and  thereupon  it  was  considered  and  adjudged  by 
the  court  against  him  the  said  J.  M,,  upon  the  said  indictment,  as  by 
the  record  and  proceedings  thereof  remaining  in  the  said  court  more 
fully  appears  ;  concluding  with  a  verification,  and  praying  "judgment 
and  that  the  said  J,  M,  may  be  convicted  of  the  premises  in  the  said 
information  specified,^^ 

To  this  replication  the  defendant  demurred,  praying  "judgment  of  the 
said  replication,  and  that  he  the  said  J,  M.  may  not  be  compelled  to 
answer  tJie  same^  ^ 

Held,  that  both  the  pleas  were  bad:  that  an  Attorney- General  is  at  liberty, 
after  having  entered  a  ftolle  prosequi  on  an  indictment,  to  file  an  ex 
officio  information  for  the  same  offence ;  and  that  in  prosecutions  for 
crimes  the  pendency  of  an  indictment  or  information  is  not  a  good 
plea  to  an  information,  subsequently  filed  against  the  same  party  for 
the  same  offence, 

Semble,  that  the  observations  in  2  Hawkins  P.  C.  lib.  2,  ch.  34,  8.  1,  in 
favour  of  the  validity  of  such  pleas  to  informations,  apply  only  to  in- 
formations qui  tarn. 

Semble,  also,  that  the  entry  of  a  nolle  prosequi  puts  an  end  to  an 
indictment. 

Although  the  prosecutor  having  demurred  to  a  plea  in  abatement,  con- 
cluded in  bar  praying  final  judgment, 

Held,  that  the  court  were  not  precluded  thereby,  but  were  bound  to  give 
that  judgment  which  was  right  oti  the  whole  record. 

Wlicrc  a  replication  to  a  plea  in  abatement  introduces  netc  matter,  upon 
which  issue  may  be  taken,  the  prosecutor  is  entitled  to  pray  final 
judgment. 

Quaere,  whether  there  can  be,  on  the  part  of  the  crown,  a  discontinuance 
in  pleading  f 

Reo.        npWO  indictments  having  been  found  in  this  court  agfunst  the 

jJJ^jj         JL      defendant,  charpng  nim  with  the  publication  of  seditious 

MiTCHEL.     and  defamatory  libels  m  a  paper  called  The  United  Irishman^  he 

~  pleaded  in  abatement  (see  11  Law  Times,  112),  that  one  of  the 

grand  jurors  who  found  the  bill  was  disqualified,  being  a  member 

of  the  council  of  the  borough  of  the  city  of  Dublin  (see  stafT  3  &  4 

Vict.  c.  108,  8.  180,  corresponding  to  5  &  6  Will.  4,  c  76,  s.  122, 

Engl.) ;  whereupon  the  Attorney-General  entered  a  noUe  prosequi 

on  each,  and  filed  ex  officio  two  separate  informations  for  the  same 

publications,  charging  one  of  them  |in  the  first  information  and 

another  in  the  second.     To  the  first  of  these  informations  (for  the 

proceedings  upon  the  second,  see  p.  106,  fost)  the  defendant  put 

m  the  following  plea : — 

"  And  the  said  John  Mitchel,  in  his  own  proper  person,  cometh 
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into  court  here  and  says,  that  the  court  of  our  lady  the  Queen        ^^<*- 
here  ought  not  to  take  cognizance  of  the  offences  in  the  said  infor-  j.  Mitchkl. 
mation  above  specified,  because,  protesting  that  he  is  not  guilty  of      . : —  . 
the  same,  nevertheless  the  said  John  Mitchel  says  that  heretofore,  ^^^^^^Libd. 
to  wity  on  the  fifteenth  day  of  April,  in  this  same  term,  and  in  the  ^^^ 
said  eleventh  year  of  the  reign  of  our  said  lady  the  Queen,  in  the 
said  court  of  our  aaid  lady  the  Queen,  before  the  Queen  herself, 
at  Dublin,  in  the  county  of  the  city  of  Dublin,  upon  the  oaths  of 
twelve  good  and  lawftil  men  of  the  body  of  the  county  of  the  city 
of  Dublin,  then  and  there  sworn  and  charged  to  inquire  for  our 
8ud  lady  the  Queen,  and  for  the  body  of  Uie  said  county  of  the 
iity  of  Dublin,  it  was  presented,  &c.  (setting  out  an  indictment  for 
publishing  a  seditious  and  defamatory  libel.) 

"  And  the  said  John  Mitchel  says,  that  afterwards,  to  wit,  on  the 
loth  day  of  April,  in  the  year  aforesaid,  the  said  John  Mitchel 
was,  at  the  request  of  the  Bight  Hon.  James  Henry  Monahan, 
Attomey-Genend  of  our  said  lady  the  Queen,  duly  arraigned  on 
said  indictment,  and  such  proceedings  were  thereupon  had  in  the 
said  court  of  our  said  lady  the  Queen,  before  the  Queen  herself. 
That  afterwards,  to  wit,  on  the  26th  day  of  April,  in  the  said 
term,  the  said  Right  Honourable  James  Henry  Monahan,  who  in 
that  behalf  prosecuted  for  our  said  lady  the  Queen,  came  into  the 
court  of  our  said  lady  the  Queen,  and  said  that  he  would  not 
farther  prosecute  the  said  John  Mitchel  on  behalf  of  our  said  lady 
the  Queen,  on  the  said  indictment,  and  that  the  said  John  Mitchel 
should  go  thereof  without  day,  as  by  the  record  and  proceedings 
thereof  remaining  in  the  said  court  of  our  said  lady  the  Queen, 
before  the  Queen  herself,  more  fully  appears.  And  the  said  John 
Mitchel  avers  that  he  the  said  John  Mitchel,  and  the  said  John 
Mitchel  80  indicted  and  arraigned  as  last  aforesaid  are  one  and  the 
same  person,  and  not  other  and  different  persons ;  and  that  the 
offences  of  which  he  the  said  John  Mitchel  was  so  indicted  and 
arraigned  as  aforesaid,  and  the  offences  in  the  said  information 
above  q>ecified  are  one  and  the  same  offences,  and  not  other  and 
different,  to  wit,  at  Dublin,  in  the  county  of  the  city  of  Dublin 
aforeeaidL 

'^  And  the  said  John  Mitchel  further  siuth  that  he  ought,  accord- 
ing to  the  laws  and  customs  of  this  realm,  and  the  liberties  and 
pnvil^es  of  the  subjects  of  this  kingdom,  to  be  free  and  exempt, 
under  the  circumstances  aforesaid,  from  being  compelled  to  answer 
for  the  said  supposed  offences  in  the  said  information  specified 
before  any  justice  or  minister  of  our  lady  the  Queen,  or  any  other 
jadge  in  any  court  whatsoever,  except  upon  indictment  found,  or 
presentment  made,  on  the  oath  of  twelve  good  and  lawful  men  of 
the  body  of  the  county  in  which  said  supposed  offences  were  com- 
mittedy  and  this  he  the  said  John  Mitchel  is  ready  to  verify; 
wherefore  he  prays  judgment  if  the  said  court  of  our  said  lady 
the  Queen^  now  here,  will  or  ought  to  take  cognizance  of  the 
information  aforesaid,  and  that  by  the  court  here  he  may  be  dis- 
missed and  discharged,  and  so  forth. 

TT    9 
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Reo.  Demurrer  to  this  Plea. 

J.  MiTCHEL.       "  And   the   said    Ri^ht  Honourable  James  Henry  Monahan, 

g^^ — : ..  .  Attorney-General  of  our  said  lady  the  now  Queen,  who  prosecutes 

—      '  for  our  said  lady  the  Queen  in  this  behalf,  as  to  the  said  plea  of  the 

Demurrer.        ggjd  John  Mitchel,  by  him  above  pleaded  and  set  forth,  for  our  said 

lady  the  Queen,  saith,  that  the  said  plea  and  the  matters  therein 

contained  in  manner  and  form  as  the  same  are  above  pleaded  and 

set  forth,  are  not  sufficient  in  law  to  preclude  the  court  of  our  said 

lady  the  Queen  from  proceeding  upon  the  said  information  against 

him  the  said  John  Mitchel,  and  that  our  said  lady  the  Queen  is  not 

bound  by  the  law  of  the  land  to  answer  the  same ;  and  he  the  said 

Attorney-General,  according  to  the  form  of  the  statute  in  such 

case  made  and  provided,  states  and  shows  to  the  court  here  the 

following  causes  of  demurrer  to  the  said  plea ;  that  is  to  say — 

"  That  it  is  uncertain  whether  the  said  plea  is  a  plea  in  bar  or  a 
plea  in  abatement,  and  also  that  the  same  is  in  other  respects 
uncertain,  informal,  and  insufficient,  and  so  forth ;  and  this  he  the 
said  Attorney-General,  who  prosecutes  as  aforesaid,  is  ready  to 
verify.  Wherefore,  for  want  of  a  sufficient  plea  in  this  behalf,  he 
the  said  Attorney-General  prays  judgment,  and  that  the  said  John 
Mitchel  may  be  convicted  of  the  premises  above  charged  upon 
him  in  and  bv  the  said  information. 


Joinder  in 
demarrer. 


Joinder, 

"  And  thereupon  the  said  John  Mitchel,  so  present  here  in 
court  in  his  own  proper  person,  saith,  that  the  said  plea  of  him  the 
said  John  Mitchel,  in  manner  and  fonn  aforesaid,  as  the  same  is 
above  pleaded  and  set  forth,  and  the  matters  therein  contained, 
in  manner  and  form  as  the  same  are  above  pleaded  and  set  forth, 
are  sufficient  in  law  to  preclude  the  said  Right  Honourable  James 
Henry  Monalian,  the  Attorney-General  for  our  said  lady  the 
Queen,  who  for  our  said  lady  the  Queen  prosecutes  in  this  behalf, 
from  further  prosecuting  the  said  information  against  him  the  said 
John  Mitchel;  and  this  he  the  said  John  Mitchel  is  ready  to 
verify  and  prove  the  same,  as  the  court  here  shall  direct  and 
award.  Wherefore  and  because  the  said  Attorney-General,  for  our 
said  lady  the  Queen,  hath  not  answered  the  said  plea,  nor  hitherto 
in  any  manner  denied  the  same,  the  said  John  Mitchel  prays 
judgment  of  the  said  information,  and  so  forth." 

The  demurrer  in  the  first  case  being  now  (May  8th)  called  on 
for  argument,  was  opened  by 

John  Perrin^  for  the  Crown. —  The  defendant's  plea  is  bad. 
First;  an  indictment  pending  is  no  bar  to  an  information  for 
the  same  offisnce.  Secondly,  tne  entry  of  a  nolle  prosequi  has  put 
an  end  to  the  indictment.  In  2  Hale,  P.  C.  239,  it  is  stated 
*Mf  A.  be  indicted  for  the  murder  of  B.,  and  there  is  another 
indictment  afterwards  taken  of  the  same  death  against  the  same 
person,  and  he  is  arraigned  upon  the  second  indictment  because  it 
is  the  King's  suit,  the  second  shall  not  abate;  yet  usually  the 
justices  quash  the  other  by  judgment."     And  Hawkins  (2  r.  C, 
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book  2,  ch.  34,  sect.  I,)  says,  ^'  That  it  hath  been  holden  that  it  is  Bbo. 
no  good  plea  in  abatement  of  an  indictment  as  it  is  of  an  appeal  or  j.  mitohbl. 
information,  that  there  is  another  indictment  against  the  defendant  . . — . 
for  the  same  offence.  But  in  such  a  case,  the  court,  in  its  discro-  SeoitiousLibel. 
tion,  will  quash  the  first  indictment  if  any  fault  can  be  found  with  J.  Pnrin's 
it."  There  is  no  difference  whatever  between  the  case  of  an  in-  "K'"^*''*- 
dictment  and  an  information  (like  the  present).  From  the  passage 
in  which  Hawkins  refers  to  the  cases  where  informations  do  not 
fie  after  a  previous  information,  it  is  plain  that  he  refers  to  qui 
tarn  informations.  In  book  2,  ch.  26,  sect.  1,  he  enumerates  the 
matters  for  which  an  information  lies ;  and  in  section  4,  he  says, 
^^  As  to  the  second  particular,  viz.,  what  ought  to  be  the  form  of 
similar  informations:  having  already,  in  the  chapter  of  indict- 
ments, incidentally  shown  tne  principal  points  relating  to  this 
matter,  I  -shall  only  take  notice  in  this  place,  that  seeing  an  infor- 
mation differs  from  an  indictment  in  little  more  than  that  the  one 
is  found  by  the  oath  of  twelve  men  and  the  other  is  not  so  found, 
but  is  only  the  allegation  of  an  officer  who  exhibits  it,  whatsoever 
certiunty  is  requisite  in  an  indictment  the  same  at  least  is  neces- 
sary also  in  an  information,  and  consequently,  as  all  the  material 
parts  of  the  crime  must  be  precisely  found  in  the  one  so  must 
they  be  precisely  alleged  in  the  other,  and  not  by  way  of  argument 
or  recit^."  So,  in  Bacon's  Abridgment  (title  Information,  A.),  it 
is  said  an  information  may  be  defined,  "  an  accusation  or  complaint 
exhibited  against  a  person  for  some  criminal  offence,  either  imme- 
diately against  the  King  or  against  a  private  person,  which  from 
its  enormity  or  dangerous  tendency,  the  public  good  requires 
should  be  restrained  or  punished,  and  differs  principally  from  an 
iodictment  in  this,  that  an  indictment  is  an  accusation  found  by 
the  oath  of  twelve  men,  whereas  an  information  is  only  the  alle- 
gation of  the  officer  who  exhibits  it."  Where,  in  chapter  26,  Haw- 
kins treats  of  a  prior  suit  depending,  being  a  plea  to  an  informa- 
tion, his  observation  is  evidently  confined  to  cases  of  qui  tarn 
informations,  for  in  section  63  he  says,  "  As  to  the  first  point,  viz., 
where  a  prior  suit  depending  may  be  pleaded  to  such  an  informa- 
tion or  action,  it  seems  agreed,  that  wherever  any  suit  an  a  penal 
statute  may  be  said  to  be  actually  depending,  it  may  be  pleaded  in 
abatement  of  a  subsequent  prosecution,  being  expressly  averred 
to  be  for  the  same  offence.'*  And  in  section  66  of  the  same 
ch^ter,  he  says,  "  As  to  the  third  point,  viz. :  what  is  a  good 

Sneral  issue,  and  where  it  may  be  pleaded,  I  shall  observe  the 
Jo  wing  particulars:  first,  that  if  the  defendant  plead  nil  debet  to 
an  action  or  information  qui  tarn,  it  is  the  safest  to  say  that  he 
owes  nothing  to  the  informer,  nor  to  the  King."  There  is  not 
the  slightest  reference  in  this  chapter,  which  is  chiefly  taken  up 
with  qui  tarn  actions  and  informations,  to  show  that  the  author 
refers  to  informations  ex  officio,  and  not  one  of  the  cases  to  which 
he  refers,  refers  to  informations  filed  ex  officio.  There  is  this  good 
reason  for  the  distinction  in  informations  qui  taniy  that  in  such  cases 
the  informer  is  entitled  to  a  portion  of  the  penalty,  and  it  would 
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Beo.        \^  Q  hardship  that  the  defendant  should  be  subjected  to  a  second 

J.  MiTCHEL.  prosecution  for  a  pecuniary  penalty,  while  there  was  a  previous 

— 1        one  pending  against  him.     In  Sir  William  WUhipok^s  case  (Croke, 

loua  I    .  Qjjj^^   147\  an  indictment  having  been  found  against  him  for 


J.  Penin's  murder,  his  counsel  moved  "  that  he  ought  not  to  be  arraigned 
argumen  .  ^pon  this  bccause  he  had  been  autrefois  amdgned  upon  an  inquisi- 
tion of  murder,  found  before  the  coroner,  and  had  pleaded  thereto^ 
&C.,  and  so  concluded  his  plea,  by  pleading  not  guilty  to  the 
felony.  But  it  was  held  by  all  the  court  that  this  was  no  cause 
of  plea,  for  where  he  is  not  convicted  or  acquitted  he  may  be 
arraigned  in  a  new  indictment."  One  of  the  indictments  in  that 
case  was  quashed,  but  that  was  not  done  imtil  the  court  had  ruled 
that  it  was  not  a  good  plea.  And  in  the  case  of  John  Swan  and 
Elizabeth  Jefferys  (Foster's Cr. L.  106,  and  18  St  Tr.  1194),  "the 
court  was  of  opinion  that  the  charge  in  the  bill  last  found  must  be 
answered,  notwithstanding  the  pendency  of  the  former,  ior  autrefois 
arraign  is  no  plea  in  this  ease ;  perliaps  the  bill  last  found  is  better 
adapted  to  the  nature  of  the  case  than  the  former,  and  the  King's 
counsel  must  be  at  liberty  to  prosecute  in  such  manner  as  may 
best  answer  the  ends  of  public  justice;  but  at  the  same  time  the 
court  must  take  care  that  the  prisoners  be  not  exposed  to  the 
inconvenience  of  undergoing  two  trials  for  one  and  the  same  fact" 
In  Reg.  v.  Goddard  and  Carlton  (2  Lord  Baym.  920),  which  was 
an  indictment  for  forging  an  assignment  of  a  lease,  exceptions 
were  taken  by  the  defendants,  but  there  having  been  a  new  indict- 
ment foimd  pending  this  matter,  it  is  said  ^^  the  court  would  not 
determine  these  exceptions,  but  made  him  plead  to  that  where 
these  things  were  amended ;"  counsel  for  the  defendants  then  moved 
"that  before  the  court  would  make  them  plead  to  the  new  indictment 
they  would  enter  judgment  for  the  defendants  upon  this.  But  the 
court  said  "  they  would  make  no  bargains  with  them."  And  the 
defendants  in  that  case  pleaded  to  the  new  indictment,  Holty  C.  J. 
observing  that  "a  man  could  not  plead  over  in  any  case  but 
treason  or  felony,  and  not  in  a  case  of  misdemeanor,  and  that 
a  man  after  he  has  been  found  guilty,  cannot  plead  tiiat  indict- 
ment, depending  in  abatement,  but  must  plead  autrefois  convict^ 
That  case  is  an  additional  authority  to  show  that  autrefois  arraign 
is  not  a  plea  known  to  the  law.  In  Rex  v.  Stratton  and  others 
(Douglas,  239,  240),  an  information  having  been  filed  ex  officio^  the 
Solicitor-General  applied  for  a  rule  to  stow  cause  why  the  infor- 
mation should  not  be  quashed,  on  the  ground  that  a  new  one  was 
ready  to  be  filed,  which  stated  the  offence  more  particularly,  and 
was  better  adapted  to  the  nature  of  the  charge ;  and,  in  support  of 
the  rule,  observed  that  the  defendant  could  not  suffer  any  injury, 
^^  because  the  crown  might  go  on  to  trial  and  judgment  on  the 
new  one  notwithstanding  the  pendency  of  the  other;  for  that  on 
indictment  or  information  for  crimes  the  pendency  of  another  prose- 
cution cannot  be  pleaded,  as  it  may  be  to  informations  for  penal- 
ties." Sir  William  Withipole's  casCy  and  Rex  v.  Swan  and  JeffergSy 
are  referred  to,  and  Lord  Mansfield  observes  ^^that  if  it  was 
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proper  to  stop  the  information,  he  did  not  see  why  the  Attorney-        Rbo. 
Greneral  might  not  do  it,  by  entering  a  nolle  proseguiy  without  the  j.  Hitchbl. 
interference  of  the  court.^    But  the  judinnent  of  Buller^  J.,  is  a        — 
dear  authority  in  favour  of  my  argument,  he  adopts  the  argument        ^^ 
of  the  Solicitor-Greneral  in  these  words :  "  What  the  Solicitor-  J.  Pemn's 
Greneral  has  stated^  viz.,  that  the  pendency  of  the  first  information  "Kument 
would  be  no  plea  to  the  second,  is  decisive  against  this  motion.'' 
In  Bex  v.  The  Mayor  of  Plymouth  (4  Bur.  2089),    and  Bex  v. 
miSps  cmd  others  (3   Burr.   1565),   Lord  Man^eld   said   the 
Attorney-General  had  power  of  himself  to  exhibit  an  informa- 
tion on  behalf  of  the  crown  if  he  thought  proper,  and  there- 
fore refused  to  grant  a  motion  for  leave  to  exhibit  one;    Rex 
v.  Bumby  (5  Q.  B.  Kep.  348,  per  Lord  Denman).     In  Bex  v. 
Stration  the  very  distinctions  are  taken  which  are  referred  to  in 
Hawkinfl,  that  to  an  indictment  for  crimes  it  is  no  answer  what- 
ever that  another  prosecution  is  pending.     Bex  v.  Webb  (3  Burr«./ 
1468),  is  an  authority  to  show  that  the  fact  of  the  proceeding 
of  a  former  indictment  is  no  bar  to  sending  up  a  fresh  bill  to  the 
grand  jury,  and,  therefore,  that  the  pendency  of  the  first  was 
no  groond  of   objection  to  the  second   {Bex  v.   Wynney  2   £. 
226).      To  the  text  writers  on  Criminal  Law  I  refer,  not  as 
authority,  but  as  showing  what  the  received  opinion  on  the  subject 
is.     In  1  Chitty's  Cr.  L.  466,  467,  it  is  said,  "  it  has  been  holden 
to  be  no  good  plea  in  abatement  of  an  indictment,  that  another 
proeecution  for  the  same  offence  is  depending,  though  it  will  be 
a  ground  for  the  court  to  quash  one  of  them  on  motion,  if  it  should 
appear  to  be  defective;"   and  in  1   Starkie's  Cr.  PI.  it  is  said, 
in  page  314,  that  '^  where  a  second  indictment  is  foimd  against  a 
defenobmt,  upon  which  he  is  arraigned,  after  pleading  to  the  first, 
but  before  trial,  and  both  indictments  are  foimded  on  the  same 
transaction,  the  defendant  cannot  plead  the  pendency  of  the  first  in 
abatement,  because  it  is  the  King's  suit ; "  that  is  the  reason  laid 
down  in  all  the  cases,  and  I  submit  therefore,  that  the  defendant's 
plea  is  bad  on  that  groimd.  There  is  a  case  also,  which  occurred  in 
this  country  in  1712,  which  supports  my  argument ;  Beg,  v.  Dudley 
Moore  (Append,  to  the  Comm.  Journ.  275),  that  case  was  a  good 
deal  canvassed  in  1829,  in  the  case  of  the  Bottle  Conspiracy,  and 
the  legality  of  the  course  was  never  questioned.     It  was  relied  on 
by  Lord  jrlunket  as  an  authority,  when  the  case  was  afterwards 
investigated  in  Parliament;   and  the  court  will  not  restrain  an 
Attorney-General  from  filing  an  ex  officio  information,  upon  the 
ground  that  a  criminal  information  has  been  already  granted  for 
the  same  cause  (Archb.  Cr.  PL  72 — 78,  Bex  v.  Alexander).    These 
authorities  show  conclusively  that  it  was  no  ground  of  objection, 
or  else  the  court  would  have  interfered.   But  secondly,  even  if  the 
court  should  think  the  pendency  of  a  previous  indictment  a  good 
plea  to  this  information,  I  contend  that  the  objection  does  not  exist 
in  this  case,  and  that  the  indictment  has  been  put  an  end  to  by  the 
entry  of  a  7U)Ue  prosequi.     The  Attorney-General  has  furnished  me 
with  some  authorities  from  the  Crown  office  in  England,  on  the 
subject,  which  establish  the  proposition.    In  Rex  v.  Doctor  Pumell, 
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Rro.        which  18  also  reported  in  W.  Blacket.  37,  and  in  Rex  v.  West^  in  1801, 
J.  MiTciiBL.   a  nolle  prosequi  was  entered,  and  then  a  new  information  filed ;  so 
— 1        in  R.  V.  SwitzeTy  in  1812,  and  in  case  of  Rex  v.  Francis  Kinckela 
^       '  and  othersy  a  nolle  prosequi  was  entered  by  Mr.  Attomey-Greneral 
J.  Perrin's       Plummer,  that  an  information  might  be  filed  ag^nst  them,  and  an 
arigumen  information  was  filed  against  them  afterwards.  In  Coke  Litt.  139ii, 

it  is  said  ^^  the  Ejng's  Majesty  cannot  be  nonsuited,  because  in 
judgment  of  law  he  is  ever  present  in  court ;  but  the  King's  attorney 
qui  sequitur  pro  domino  rege^  may  enter  an  ulterius  non  vult  prosequi, 
which  hath  the  efiect  of  a  nonsuit ;  but  in  an  information  by  an 
informer,  qui  tarn,  Sfc,  the  informer  may  be  nonsuited."  In  The 
Attorney-General Y.  Buckeridffe (Jiaidr.  83),  it  is  said  "if  the  King, 
by  his  attorney,  enter  a  non  vuU  ulterius  prosequi,  the  King  camiot 
afterwards  proceed  in  the  same  suit,  but  he  may  begin  anew,  and 
this  by  reason  of  the  prejudice  which  otherwise  might  aocme  to 
the  subject ; "  Rex  v.  Pickering  is  there  cited  as  an  authority  for 
the  position,  but  I  have  not  been  able  to  discover  the  case.  God- 
dard  v.  Smith  {\  Salk.  21,  and  6  Mod.  261,  S.  C),  Rex  v.  Strattm 
(DougL  239)  IS  also  an  authority  to  the  same  effect.  In  1  Salk. 
p.  20,  the  case  of  Goddard  v.  Smith  is  reported  in  this  way : — **  An 
action  was  brought  for  a  malicious  indictment,  whereof  the  pl^- 
tiff  was  leffitimo  modo  acquietatus,  and  upon  the  trial  it  appeared  he 
was  acquitted  no  otherwise  than  by  the  entry  of  a  nolle  prosequi; 
the  court  held  this  evidence  did  not  support  the  declaration,  for 
the  nolle  prosequi  is  a  dischai^e  of  the  indictment,  but  is  no  acquit* 
tal  of  the  crime ;  and  the  Chief  Justice  doubted  as  to  the  latter 
matter,  and  was  of  opinion  that  the  crown,  notwithstanding  the 
nolle  prosequi,  might  award  new  process  upon  the  same  indictment'' 
But  from  the  better  report  of  the  case  in  6  Mod.  (p.  261,  case  374), 
it  seems  that  whatever  the  Chief  Justice  thought,  the  court  knade 
no  rule,  and  Harcourt,  the  master  of  the  ofiicc,  stated  that  thore 
never  had  been  any  proceedings  after  a  nolle  prosequi,  and  PoweD,  J. 
quoted  a  case  in  Uardres,  in  which  a  nolle  prosequi  was  entered 
on  an  information,  and  held  to  be  a  discharge  of  it,  Attorney- 
General  V.  Baffff  Sf  Marsham  (Hardr.  126).  Turner  v.  CrallUee 
(Hardr.  153),  seems  to  throw  some  doubt  upon  it,  but  the  pro- 
position which  was  doubted  by  Hardres,  that  a  nolle  prosequi  is 
no  bar  to  further  proceedings,  is  laid  down  in  a  note  to  Salnum 
V.  Smith,  in  1  Saunders,  207,  note  (2).  The  course  adopted  here 
by  the  Attorney-General  is  the  only  one  he  could  properly  have 
pursued ;  if  he  had  asked  the  court  to  quash  the  indictment,  they 
would  have  sdd  he  could  have  entered  a  nolle  prosequi  (2  Hayee 
Cr.  L.  573).  There  is  also  an  ambiguity  in  the  defendant's  plea; 
it  does  not  distinctly  appear  whether  it  is  a  plea  in  bar  or  in  abate- 
ment; it  alleges  that  an  indictment  has  been  found  against  the 
defendant  for  the  same  offence,  but  does  not  say  that  it  is  pendii^. 
if  that  be  so,  it  is  a  plea  in  bar,  and  not  in  abatement. 

Sir  Colman  0*Loghlen, — On  the  record,  as  it  stands,  there 
has  been  a  discontinuance,  and  the  crown  is  now  out  of  court 
The  plea  states  that  an  indictment  was  found  this  term,  and  that 
the  defendant  was  duly  arraigned  on  the  said  indictment,  and  that 
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nch  proceedings  were  thereupon  taken,  that  afterwards,  to  wit,  on  ^^^' 
he  20th  day  of  April,  in  the  said  term,  the  Attorney-General  came  j.  Mitchel. 
nto  the  court  of  our  said  lady  the  Queen,  and  said  that  he  would  . —  . 
act  further  prosecute  the  said  John  Mitchel,  on  behalf  of  our  said  S^ditiousLibel. 
lady  the  Queen,  on  the  said  indictment,  and  that  the  said  John  Sir  Colman 
Mitchel  should  go  thereof  without  day ;  the  plea  then  states  that  S^SSit  * 
the  defendant  is  the  same  person  against  whom  th&  indictment  was 
round,  and  that  he  ought  not  to  be  compelled  to  answer  for  the 
aaid  supposed  offences  in  the  information  specified,  except  upon 
indictment  found,  or  presentment  made,  on  the  oath  of  twelve  good 
ind  lawful  men  of  the  county  in  which  said  supposed  offences  were 
oonunitted,  and  it  prays  judgment,  if  the  court  will  or  ought  to 
take  cognizance  of  the  information,  and  that  he  may  be  discharged, 
snd  so  forth.  That  is  a  plea  in  abatement.  It  is  not  indeed  a 
plea  of  an  indictment  pending,  but  it  is  a  plea  raising  this  question, 
whether  the  Attorney-General  can  proceed  by  ex  officio  information, 
after  having  proceeded  by  indictment;  in  fact,  whether  by  pro- 
ceeding  by  indictment  he  does  not  thereby  lose  his  privilege  of 
proceeding  ex  officio.  The  demurrer  in  this  case  is  a  demurrer  in 
fMT  to  a  pTea  in  abatement,  and  therefore  there  is  a  discontinuance, 
and  the  crown  are  out  of  court.  The  demurrer  prays  conviction ; 
it  should  have  prayed  that  the  defendant  should  answer  over. 
A  discontinuance  may  be  either  caused  by  the  non-entry  of  pro- 
per continuances,  or,  secondly,  by  mispleading,  which  creates  a 
diasm  in  the  regularity  which  ought  to  exist  in  a  suit  from  its 
commencement  to  its  conclusion.  A  demurrer  in  bar  to  a  plea 
in  abatement,  is  a  discontinuance.  Carter  v.  Davis  (1  Shower, 
255,  1  Salk.  218),  Saimder's  Rep.  210  ^,  (note,)  Cochrane  v. 
Fitzpatricky  8  Ir.  Law  Kep.  187,  2  Com.  Dig.  tit.  Pleader, 
W.  2.  If  a  defendant  plead  in  abatement,  and  the  plaintiff 
reply  as  to  a  plea  in  bar,  this  is  a  discontinuance ;  Alice  v.  Gale 
(10  Mod.  112).  The  rules  of  criminal  and  civil  pleading  are  the 
same.  It  may  be  said  that  this  is  a  plea  in  bar,  but  this  argument 
cannot  be  maintained,  as  the  beginning  and  conclusion  determines 
the  nature  of  the  plea.  "  It  is  the  conclusion  of  a  plea,  and  not  the 
matter  of  it,  that  makes  a  plea  in  abatement,  so  that,  should  a  man 
plead  a  plea  that,  for  the  matter  of  it,  might  have  been  pleaded  in 
bar,  and  conclude  petit  quod  breve  cassetur^  it  would  be  but  a  plea 
in  abatement,  and  the  judgment  could  be  no  other  than  a  resporuieas 
tmstery  and  vice  versdy  Alice  v.  Gale  (\Q  Mod.  112).  "  If  a  man 
pleads  matter  which  goes  in  bar,  but  oegins  and  concludes  his  plea 
in  abatement,  it  will  be  a  plea  in  abatement,  for  it  is  the  beginning 
woA  conclusion  that  make  the  plea,"  per  Holty  C.  Jl,  De  Medina  v. 
SUmghton  (1  Ld.  Kaym.  593.)  *^If  a  plea,  commencing  in  abate- 
ment, show  matter  in  bar,  and  concludes  in  abatement,  it  is  a  plea 
in  almtement,  not  in  bar,"  Godson  v.  Good  (6  Taunt.  587).  This 
b  a  plea  in  abatement :  it  begins  and  concludes  properly :  it  is 
analogous  to  a  plea  of  privilege  by  an  attorney,  stating  his  privilege 
not  to  be  compelled  to  answer  to  an  action  commenced  against  him 
by  bilL  In  Chailand  v.  Thornley  (12  E.  544),  the  conclusion  of  the 
plea  was  the  same  as  tiie  plea  here.     The  plea  there  was  a  plea  of 
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^o-        privilege,  by  an  attorney,  that  he  ought  not  to  be  compelled  to 

J.  MiTCHEL.  answer  in  an^  other  manner  whatsoever,  except  by  bill,  to  be 

. — •        exhibited  agamst  him,  as  an  attorney  of  the  court,  and  concluded. 

Seditious^  ^    .  „  therefore  he  apprehends  that  the  court  here  will  not,  and  ou^it 

SirCoiman       not,  to  take  further  cognizance  of  the  action  aforesaid,  depending 

Z^^''     against  him." 

And  the  Court  said,  *^  it  was  not  to  be  considered  a  plea  to  the 
jurisdiction,  it  only  objected  to  the  court's  taking  cognizance  of 
the  action  against  one  of  its  attorneys,  in  this  form.''  That  is  exactly 
the  plea  which  is  filed  here :  we  do  not  deny  the  jurisdiction  of  the 
court  here,  to  take  c<^nizance  of  the  onl^ce  in  another  form. 
That  case  fully  establishes  that  this  is  a  plea  in  abatement,  but  the 
joinder  in  demurrer  being  in  bar,  it  is  a  discontinuance.  It  must 
be  either  a  plea  to  the  jurisdiction,  or  in  abatement ;  in  either  case 
the  crown  is  wrong,  for  the  court  cannot  give  judgment  of  regpondeai 
ouster.  But  if  the  joinder  in  demurrer  is  good,  still  the  plea  here  it 
good.  An  Attorney-General  cannot  file  an  ez  officio  information 
after  proceeding  by  indictment.  The  King  has  two  modes  of  pio- 
ceeding: — ^first,  by  indictment;  secondly,  by  information.  **An 
indictment  is  an  accusation  or  declaration  at  the  suit  of  the  King  for 
some  offence,  found  by  a  proper  jury  of  twelve  men"  (Com.  Dig.,  tit 
Indictment,  A.)  ^^  An  information  is  a  declaration  of  the  charge  or 
offence  against  any  one  at  the  suit  of  the  King"  (Com.  Dig.,  tit 
Information,  A.  1).  The  two  proceedings  are  not  perfectly  the 
same.  The  King  can  proceed  oy  indictment  for  any  offence ;  by 
information  he  can  only  proceed  for  misdemeanor;  and  in  aU 
cases  the  proceeding  by  indictment  is  more  constitutionaL  In 
2  Hale's  P.  C.  c.  20,  p.  157,  it  is  said,  that  ^^  In  all  criminal  pro- 
ceedings the  most  regular  way  and  most  consonant  to  the  statutes 
of  Magna  Charta,  is  by  presentment  or  indictment  of  twelve 
sworn  men."  In  misdemeanor  cases  the  crown  has  it  always  at 
its  option  to  proceed  by  indictment  or  information,  and  the  positioa 
we  contend  for  is,  that  when  once  it  has  exercised  its  election  and 
adopted  the  ^^  more  regular  and  safer  way,"  it  cannot  fall  back  and 
adopt  the  other  alternative  at  its  capnce ;  or  if  it  be  allowable 
at  skll  to  do  so,  it  is  at  least  only  in  the  excepted  case  to  prevent 
the  failure  of  justice  by  the  contumaciousness  of  a  grand  jury. 
There  is  no  precedent  to  be  found  in  any  book  of  an  Attorney- 
General  proceeding  as  here  by  an  ez  officio  information  after  enter- 
ing a  nolle  prosequi  on  a  good  and  valid  indictment ;  and  that  very 
fact  is  a  strong  argument  against  it  Lord  Coke,  in  his  Commen- 
tary on  Littleton,  s.  108,  8{>eaking  of  a  passage  in  the  Statute  oi 
Merton,  says,  **  Note. — It  hath  been  a  question  how  these  weirds 
shall  be  understood,  as  it  seemeth  to  some  that  no  action  can  be 
brought  upon  this  statute,  insomuch  as  it  was  never  seen  int 
heard  that  any  such  action  was  brought ;  and  if  any  action  m^ht 
have  been  brought  for  such  matter,  it  shall  be  intended  that  at 
some  time  it  would  liave  been  put  in  use."  The  doctrine  of  election 
is  very  much  favoured  by  our  law.  At  common  law  a  grantee 
of  an  annuity  could  not  distrain  and  have  a  writ  of  annuity. 
He  could  elect  to  proceed  either  way ;  but  once  having  elected 
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by  matter  of  record,  he  was  bound  by  that  election*  (Co.  Litt.  ^o- 
145,  a.  1  Thomas's  edit,  of  Co.  Litt.  450.)  So  says  Lord  Coke^  j.  mitchzl. 
8.  6,  **  If  a  wife  be  endowed  ex  assensupatrisy  and  the  nusband  dieth,  — • 
at  the  husband's  death,  the  wife  hath  election  either  to  have  her  ^!L  ^ 
dower  at  the  common  law  or  ex  assensu  patris ;  but  if  she  bring  a  Sir  Colman 
writ  of  dower  at  the  common  law,  and  count,  albeit  she  recover  not,  ^^T'' 
yet  she  shall  never  after  claim  her  dower  ex  assensu  patrisJ*^  This 
principle  of  election  is  equally  applicable  to  criminal  proceedings. 
If  a  party  may  be  either  prosecuted  under  a  statute  or  at  common 
law,  if  the  prosecutor  adopts  one  course,  he  thereby  determines 
his  election,  and  cannot  prosecute  imder  the  other ;  Anonymous 
(12  Mod.  446).  So  here,  the  Attorney-General  had  two  modes 
of  proceedings  and  by  adopting  one  he  has  determined  his  election, 
and  cannot  resort  to  the  other.  The  court  refused  to  allow  a  party 
to  file  an  information  on  a  penal  statute,  enabling  the  party  damni- 
fied to  proceed  upon  an  information  or  indictment  when  he  had 
[Koceeded  by  indictment,  and  the  indictment  was  afterwards 
quashed;  Anonymous  (8  Mod.  187).  Though  this  case  is  not 
an  exact  authority,  as  the  party  could  only  file  an  information 
by  leaye  of  the  court,  it  is  illustrative  of  the  principle  that  a 
party,  after  electing  to  proceed  by  one  course,  cannot  proceed 
by  tibe  other,  as  here,  where  the  Attorney-General  has  capriciously 
entered  a  noUe  prosequi.  The  court  ought  to  show  no  favour  to 
ex  officw  informations,  and  should  not  extend  the  privilege  beyond 
those  limits  for  which  precedents  can  be  shown.  There  are  only 
two  cases  on  record  in  which  the  Attorney-General  has  proceed^ 
by  ex  Mcio  information  after  indictment  The  one  is  The  Bottle 
easey  where  Lord  Plunket  proceeded  by  ex  officio  after  the  grand 
jury  had  thrown  out  the  bill ;  (a)  the  other  was  the  case  of  Bex  y. 
DmOey  Moore.  In  the  first  the  grand  jury  ignored  the  bill,  and 
there  might  have  been  a  failure  of  justice.  In  the  latter  case  the 
circumstances  were  very  peculiar.  The  particulars  of  it  are  to  be 
found  in  the  2nd  voL  of  the  Irish  Commons  Journals,  App.  275,  276. 
It  is  the  report  of  the  committee  appointed  to  inspect  and  inquire 
what  proceedings  were  taken  in  that  case.  In  November,  1713, 
a  riot  occurred  m  the  theatre  in  relation  to  the  play  of  Tamerlane, 
in  which  Mr.  Moore  was  concerned ;  he  was  bound  over  to  appear 
at  the  epwniTig  term,  and  a  bill  was  sent  up  against  him ;  the  bill 
was  returned  on  the  last  day  of  term,  with  billa  vera  on  it.  After 
the  bill  had  been  recorded,  and  the  Attorney-General  left  court. 
Alderman  Grore,  the  foreman  of  the  grand  jury,  came  into  court 
and  stated  that  the  bill  had  been  ignored,  but  by  mistake  was 
marked  biUa  vera.  The  court  refused  to  alter  the  record,  the  grand 
jury  having  been  discharged.  The  entire  grand  jury  then  made 
application  to  the  court,  but  the  court  still  refused,  and  Mr. 
Moore  was  bound  over  to  appear  in  Hilary  Term.  In  Hilary 
Term  he  appeared,  and  then,  the  report  states,  "That  upon 
Mr.  Attorney-General's  motion,  on  the  27th  January,  1714,  there 
was  a  rule  for  trial  on  the  Thursday  following,  and  the  traversers 

(a)  See  GrtetCt  Beport  of  the  case  of  Rex  y.  Forhei  and  othm-M  (Hil.  T.  3rd  Geo.  4ib), 
coBUMBly  known  u  T^e  BtMle  case. 
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Bbo.        were  ordered  to  prepare ;  that  the  rule  for  trial  was  vacated  on  the  4th 

J.  MiTCHBL.  of  February,  upon  Mr.  Attorney-General's  motion,  though  opposed 

g^j     :  .^  by  the  counsel  for  the  traversers,  who  pressed  for  and  insisted  on  thdr 

*  trial  coming  on  on  the  day  appointed  for  it ;"  that  upon  the  next 

SirCobian  ^^y,  the  5th  of  February,  there  was  a  rule  entered  as  by  consent  of 
argiSenT "  the  Attorney-General,  "  though  not  moved  for  or  consented  to  by 
the  counsel  for  the  traversers,  that  the  indictment  should  be  quashed, 
and  all  the  gentlemen,  and  particularly  the  said  Dudley  Mowe, 
should  be  discharged ;  that  before  the  essoign-day  of  Easter  Term 
there  was  an  information  filed  by  the  Attorney-General  for  the  same 
matter,  against  Dudley  Moore,  Esq.,  upon  which  process  issued  to 
the  sheriff  of  the  city  of  Dublin ;  and  Mr.  Tisdall  and  Mr.  Callwell 
(deputy  clerk  of  the  crown)  being  asked  if  they  ever  knew,  after  a 
bill  of  indictment  had  been  quashed,  of  an  information  having  been 
filed  for  the  same  matter,  answered,  they  never  did."  The  report 
then  goes  on  to  detail  the  several  proceedings  that  afterwards  took 
place,  and  then  concludes :  "  Upon  the  whole  matter,  the  committee, 
conceiving  the  proceedings  in  this  cause  to  be  very  extraordinary 
and  of  great  consequence,  are  unwilling  to  come  to  any  resolution, 
but  humbly  submit  the  consideration  thereof  to  the  House." 
The  proceedings  against  Mr.  Moore,  upon  the  information,  were 
subsequently  abandoned.  What  authority,  then,  is  that  case 
for  the  proposition  that,  where  there  is  a  good  indictment,  an 
Attorney-General  can  of  his  own  capricious  humour  enter  a  noik 
prosequi^  and  proceed  by  information?  As  to  the  manuscript 
cases  which  have  been  cited  on  behalf  of  the  crown,  the  only  case 
of  an  ex  officio  information  having  been  filed,  after  an  indictment^ 
was  Wests  casey  which  was  a  prosecution  for  peijury  in  1801. 
The  other  cases  were  cases  of  informations  being  filed  after  infir* 
mations.  Wests  case  was  analogous  to  the  case  of  Dudley  Mocoe. 
It  was  not  a  perfectly  good  indictment.  The  note,  as  we  have  it, 
is  in  inverted  commas: — "Nolle  prosequi  entered  because  the 
court  and  justices  thereof,  where  the  same  is  found,  had  not  juris- 
diction." But  assume  those  cases  were  authorities,  they  are  only 
three  solitary  instances  in  either  country,  and  they  are  cases  in 
which  everything  passed  sid)  silentio.  On  these  grounds,  therefore, 
we  submit,  we  are  entitled  to  judgment.  To  our  plea  in  abatement, 
there  is  a  demurrer  in  bar,  and  therefore,  we  submit,  there  is  a 
discontinuance,  and  that  the  crown  are  out  of  court.  But  if  the 
court  should  be  against  the  defendant  upon  that  point,  we  submit 
the  plea  raises  a  sound  principle  of  law  ;  and  the  Attorney-General 
having  elected  to  take  proceedings  by  indictment,  he  ought  not 
now  to  be  allowed  to  exercise,  what  is  called  by  Lord  Holt,  **  an 
odious  prerogative." 

jR.  Holmesy  on  the  same  side. — "  There  is  clearly  a  discontinu- 
ance; the  plea  is  in  abatement,  or  in  the  nature  of  one,  if  it  be  to  the 
jurisdiction ;  the  only  judgment  against  the  defendant  which  could 
be  given,  is  respondeat  ouster.  That  the  plea  here  is  in  abatement, 
Davis  V.  Carter  (Garth.  187):  Anonymous  (1  Wilson,  302); 
Bisse  V.  Harcourt  (1  Show.  155).  Ihe  Attorney-General,  in 
the  conclusion  of  his  demurrer,  prays  "judgment,  and  that  the 
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said  John  Mitchel  may  be  convicted  of  the  premises  charged  upon        Reo. 
bim  in  and  by  the  said  information,"  that  is,  that  he  be  sentenced  j^  mitchbl. 
18  if  he  had  been  found  guilty,  the  court  here  cannot  pronounce        . —  . 
my  other  judgment  against   the   defendant   on   this  plea,   than  ®^^*^°'*®^^^^" 
retpondeai  ouster;  but  here  the  Attorney-General  insists  that  the 
90urt  is  to  decide  that  he  is  guilty.     Bowen  v.  Shapcott  (IE.  542). 
If  the  court  here,  as  prayed  by  the  Attorney-General,  should  give 
judgment  that  John  Mitchel  is  guilty,  it  would  be  error  on  the 
record. 

The  Attarney-GeTieral  {Monahan\  in  reply. — The  demurrer  in  c£Si^"%' 
this  case  is  in  tiie  common  form  of  aemurrers  to  pleas  in  abatement.  ^rep  y. 

It  18  a  little  remarkable  that  no  crown  case  has  been  cited  to  show 
that  it  is  incorrect  in  form.  It  is  new  doctrine  that  the  mode  of 
praying  judgment  alters  the  nature  of  a  demurrer,  for  whatever 
be  the  prayer  of  judgment  the  court  will  give  a  right  judgment. 
Carter  v.  Davis  (1  Show.  255,  1  Salk.  218,  S.  C.)  is  not  in  point, 
even  if  the  analogy  did  exist  between  civil  and  criminal  cases.  In 
that  case  the  plaintiff's  demurrer  is,  that  the  plea  is  not  sufficient 
in  law  to  prevent  him  from  maintaining  his  aforesaid  action.  It 
certainly  is  very  difficult  to  ascertain  what  Mr.  Mitchel  means  by 
his  plea.  It  is  not  that  the  court  ought  not  to  take  notice  of  what 
b  cnarged  in  this  information,  but  that  the  court  ought  not  to 
take  cognizance  of  the  offence  at  all,  because  the  Attorney-Gene- 
ral has  entered  a  nolle  prosequi  upon  the  indictment.  He  does  not 
state  what  the  act  of  the  court  was,  whether  the  indictment  is 
pending,  or  what  has  become  of  it  (read  the  plea).  In  a  latter 
part  of  it  he  says,  that  the  court  ought  not  to  take  cognizance  of 
the  information  itself.  The  demurrer  in  this  case  is  framed  ac- 
cording to  the  precedents ;  what  it  states  is,  that  the  matters  con- 
tained in  the  plea  are  not  sufficient  in  law  to  preclude  the  court 
from  proceeding  upon  the  information.  But  what  is  the  plea?  In 
part,  that  the  court  are  not  to  have  jurisdiction  of  the  offence  at  all; 
m  another  part,  that  the  court  are  not  to  have  jurisdiction  of  this 
information;  1st  Wentworth,  PI.  24,  Plea  in  Abatements;  (1  Chitty, 
Cr.  Li.  448.)  The  precedent  of  a  demurrer  is  precisely  as  here.  In 
Reg.  V.  aCannell  (1  Cox's  C.  C.  365,  and  Arm.  &  Trevor  Rep.  62), 
where  the  plea  was  that  the  indictment  ought  to  be  quashed,  the 
demurrer  of  the  Attorney-General  was  in  that  case,  in  the  very  form 
of  the  present,  that  the  matters  therein  contained  are  not  sufficient  in 
law  to  preclude  the  court  from  proceeding  on  this  indictment,  and 
[N^ys  judgment,  and  that  the  said  Daniel  O'Connell  be  convicted  of 
the  premises.  I  admit  that  the  court  in  that  case  decided,  that  in  a 
dear  case  of  a  plea  in  abatement,  the  judgment,  where  it  is  against 
the  prisoner,  is  respondeat  ouster.  I  submit,  therefore,  that  on 
technical  grounds  there  is  no  valid  objection  to  this  demurrer.  As 
to  the  remaining  objection,  that  because  an  Attorney- General  enters 
a  nolle  prosequi  upon  an  indictment,  he  is  precluded  proceeding  by 
information  for  the  same  offence,  I  admit  that  it  may  be  doubted,  as 
it  a[q)ears  it  was  by  Holt,  C.  J.,  in  Goddard  v.  Smithy  Ist  Salkeld, 
21,  whether  the  entry  of  a  nolle  prosequi  has  the  effect  of  a  stet  pro- 
ceuuM;  bnt  I  maintain  that  it  cannot  go  further  than  a  nonsuit  in  a 
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Reo.        ^jyji  ^jasQ^  which  is  no  bar  to  fresh  proceedings  (Coke  Litt.  139,  a). 
J.  MiTCHEL.   The  case  of  Turner  v.  GcdHlee,  in  Hardres's  Rep.,  is  to  the  same 
Sediti — LibeL  ^^^^  ^^  Goddard  v.  Smith  (6  Mod.  261,  262),  the  principle  is  hud 
—        down  very  clearly.     Until  the  present  case,  nobody,  I  beheve,  ever 
SS  '^"^^^i"   ^^"'^^^  *^*  *^®  ^w  oflScer  of  the  crown  has  the  power  to  enter 
srepy.  ^  ^^^^  ^ro^^^w,    and  institute  fresh  proceedings.      It  does   not 
amount  to  a  pardon,  nor  to  an  acquittal;  at  most,  it  amounts  only 
to  a  nonsuit,  but  in  the  plea  there  is  no  all^ation  that  a  nolle  prO' 
sequi  actually  was  entered,  but  merely  that  the  Attomey-Greneral 
informed  the  court  that  he  would  not  further  prosecute  the  siud 
John  IVIitchel  on    the  said   indictment,  and  that  the  said  John 
Mitchel  should  go  thereof  without  day,  as  by  the  records  and  pro- 
ceedings thereof,  remaining  in  the  said  court  of  our  said  lady  the 
Queen,  before  the  Queen  herself,  more  fully 'appears.    If  the  net  of 
the  entry  of  a  nolle  prosequi  be  doubted,  it  would  have  been  open  to 
the  defendant's  counsel  to  have  come  to  the  court  and  asked  them  to 
quash  the  information,  but  he  must  know  that  it  was  enterect 
because  he  said  in   his  plea,  that   the  indictment  ou^ht  to  be 
quashed,  because  it  was  found  by  a  grand  jury,  one  of  whom  was  a 
person  who  ought  not  to  have  been  upon  it, — a  circumstance  over 
which  I  had  no  controL  

Plea.  To  the  second  information  in  this  case,  the  defendant  filed 

the  following  plea : — **  And  now  at  this  day,  that  is  to  say, 
on  the  first  day  of  May,  in  the  eleventh  year  of  the  reign  rf 
our  lady  the  Queen,  comes  the  said  John  Mitchel,  in  his  own 
proper  person,  into  the  court  of  our  said  lady  the  Queen  before 
the  Queen  herself,  and  prays  judgment  of  the  said  information,  and 
that  he  may  not  be  compelled  to  answer  the  same,  because,  he  saye^ 
that  heretofore,  to  wit,  on  the  fifteenth  day  of  April,  in  this  same 
term,  and  in  the  said  eleventli  year  of  the  reign  of  our  said  lady  the 
Queen,  in  the  said  coiurt  of  our  said  lady  the  Queen,  before  the 
Queen  herself,  at  Dublin,  in  the  county  of  the  city  of  Dublin, 
upon  the  oaths  of  twelve  good  and  lawful  men  of  the  body  of  the 
county  of  the  city  of  Dublin,  then  and  there  sworn  and  charged 
to  inquire  for  our  said  lady  the  Queen,  and  for  the  body  of  the  said 
county  of  the  city  of  Dublin,  it  was  presented  that  John  Mitchel,  late 
of  Ontario  Terrace,  in  the  parish  of  Saint  Peter,  and  county  of  Dub- 
lin, gentleman  (here  an  indictment  against  the  defendant  for  sedi- 
tious publications  was  set  out),  as  by  the  record  thereof,  remaining  in 
the  said  court  of  our  said  lady  the  Queen,  before  the  Queen  herself, 
to  wit,  at  Dublin,  in  the  county  of  the  city  of  Dublin,  more  fully  and 
at  large  appears.  And  the  said  John  Mitchel,  in  fact,  saith,  that 
he  the  said  John  Mitchel,  and  the  said  John  Mitchel  so  indicted  as 
last  aforesaid,  arc  one  and  the  same  person,  and  not  other  and  dif- 
ferent persons;  and  that  the  said  several  supposed  offences  in  the  said 
several  counts  of  the  said  indictment  mentioned  and  specified 
respectively,  of  which  he  the  said  John  Mitchel  was  indicted  as  afore- 
said, and  the  said  several  supposed  offences  in  the  said  several  counts 
of  the  said  information  above-mentioned  and  specified,  are  the  same 
offences,  and  not  other  and  different  offences,  to  wit,  at  Dublin,  m 
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the  oonnty  of  the  city  of  Dublin  aforesaid.  And  the  said  John  ^^^^ 
Hitchcl  further  avers,  that  he  the  said  John  Mitchcl  was  after-  j^  mitchel. 
wirds,  to  wit,  on  the  said  fifteenth  day  of  April  in  the  year  afore-  — 
said,  duly  arrwgned  on  the  said  indictment.  That  the  said  indict-  Scditiou^Twl. 
ment,  ao  as  aforesaid,  found  against  him  the  said  John  Mitchel,  Flea. 
by  the  jurors  aforesaid,  is  still  depending  against  him  the  said  John 
Mitchel*  in  the  said  court  of  our  said  lady  the  Queen,  before  the 
Queen  herself,  and  this  the  said  John  Mitchel  is  ready  to  verify, 
wherefore  he  prays  judgment  of  the  said  information,  and  that  he 
may  not  be  compelled  to  answer  the  same,  and  so  fortL'^  Replica" 
timu — ^  And  hereupon  the  said  Bight  Honourable  James  Henry 
Monahan,  Attorney-General,  for  our  said  lady  the  now  Queen,  in 
the  said  Court  of  our  said  lady  the  Queen,  before  the  Queen  her- 
fldf,  who,  for  our  said  lady  the  Queen,  in  this  behalf,  prosecutes, 
flttUi,  that  by  reason  of  anything  in  the  s^d  plea  of  the  smd  John 
Ifitdiel^  above  pleaded^alleged,  uiat  our  said  lady  the  Queen  ought 
not  to  be  precluded  from  prosecuting  the  said  information  against 
llie  said  John  Mitchel,  because,  he  says,  that  after  the  said  arraign- 
mott  of  the  said  John  Mitchel,  upon  the  said  indictment,  in  the 
Slid  plea  mentioned,  to  wit,  on  the  twentieth  day  of  April,  in  the 
Slid  eleventh  year  of  the  reign  of  our  sovereign  lady  the  Queen, 
and  before  the  exhibiting  of  the  said  information,  came  the  said 
John  Mitchel,  by  Martin  Francis  OTlaherty,  his  attorney,  into 
the  Court  of  our  sdd  lady  the  Queen,  before  the  Queen  herself, 
at  Dublin,  in  the  county  of  the  city  of  Dubhn,  and  having  heard 
the  aaid  supposed  indictment  read,  protesting,  that  he  was  not 
gmky  of  the  said  supposed  offences  m  the  said  supposed  indict- 
ment specified,  or  any  of  them,  or  any  part  thereof,  for  plea  in 
abatement,  nevertheless,  thereto  said,  that  he  ought  not  to  be 
compelled  to  answer  the  said  supposed  indictment,  and  that  the 
sune  ought  to  be  quashed,  because,  he  said,  that  Henry  Bowles,  of 
No.  6,  Upper  Pembroke-street,  in  the  county  of  the  citj^  of 
Dublin,  Esq.,  one  of  the  jurors  by  whom  the  said  supposed  bill  of 
indictment  was  found  a  true  bill,  was  at  the  time  of  his  being 
sworn  as  aforesud,  as  a  juror  aforesaid,  and  also  at  the  time  of  his 
finding  said  bill  a  true  bUl,  a  member  of  the  council  for  the  time 
being  of  the  borough  of  Dublin,  and  thereby,  to  wit,  by  being 
such  member  of  such  coimcil,  pursuant  to  the  statutable  enact- 
ments in  such  case  made  and  provided,  disqualified  from  serving 
as  a  juror  aforesaid,  the  jurors  aforesaid  being  a  jury  summoned 
withm  the  borough  of  Dublin,  and  not  being  a  jury  summoned 
within  the  said  borough,  for  an  assize  or  gaol  delivery ;  and  the 
laid  John  Mitchel,  by  his  said  plea,  averred,  that  long  since  and 
pvevioua  to  the  summoning  and  swearing  of  the  jurors  aforesaid,  to 
wit,  on  the  first  day  of  November,  in  the  year  of  our  Lord,  1841, 
the  act  jKissed  in  the  session  of  Parliament,  held  in  the  third  and 
foorth  years  of  the  reign  of  our  sovereign  lady  Queen  Victoria, 
intituled  '  An  Act  for  the  Kegulation  of  Municipal  Corporations 
in  Ireland,'  came  into  and  still  was  in  operation,  in  the  said  bo- 
rough of  DuUin ;  and  that  he  the  said  John  Mitchel  was  ready  to 
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Beo.        verify ;  whereupon  he  prayed  judgment  of  the  said  suppoeed  in- 
j  MiTCHEL.   dictment,  and  that  the  same  might  be  quashed,  and  so  forth.    And 
—        the  said  Attorney-General  further  saith,  that  afterwards  and  after 
SeditiouB  LibeL  ^jj^  g^jj  pleading  of  the  sjud  plea,  and  before  the  exhibition  of 
Plea.  the  said  information,  to  wit,  on  the  twenty-sixth  day  of  April,  in 

the  said  eleventh  year  of  the  reign  of  our  said  lady  the  Queen,  at 
Dublin,  in  the  county  of  the  city  of  Dublin,  he  the  said  Attor- 
ney-General, who  in  that  behalf  prosecuted  for  our  said  lady  the 
Queen,  came  into  the  court  of  our  said  lady  the  Queen,  before 
the  Queen  herself,  at  Dublin,  in  the  county  of  the  city  of  Dub- 
lin, and  further  said,  that  he  would  not  further  prosecute  the  said 
John  Mitchel,  on  behalf  of  our  lady  the  Queen,  on  the  said  indict- 
ment, and  let  all  further  proceedings  be  altogether  stayed  in  the 
said  court  of  our  said  lady  the  Queen,  against  the  said  John  Mit- 
chel, upon  the  indictment  aforesaid ;  and  thereupon,  in  the  Court 
of  our  said  lady  the  Queen,  before  the  Queen  herself,  upon  the 
said  twenty-sixth  day  of  April,  in  the  said  eleventh  year  of  the 
reign  of  our  said  lady  the  Queen,  at  Dublin,  in  the  county  of  the 
city  of  Dublin,  and  before  the  exhibiting  of  the  said  information, 
it  was  considered  and  adjudged  by  the  court  of  our  said  lady  the 
Queen,  against  him  the  said  John  Mitchel,  upon  the  s^d  indict- 
ment aforesaid,  as  by  the  records  and  proceedings  thereof  remain- 
ing in  the  said  court  of  our  said  lady  the  Queen,  before  the  Queen 
herself,  more  fully  appears,  and  this  he  the  said  Attorney-G^nend 
of  our  said  lady  the  Queen,  is  ready  to  verify ;  wherefore  he  prays 
judgment,  and  that  the  said  John  Mitchel  may  be  convicted  of  the 
premises  in  the  said  information  above  specified."  To  this  replica- 
tion the  following  demurrer  was  filed : — "  And  the  said  John  Mit- 
chel present  here  in  court,  in  his  own  proper  person,  as  to  the 
said  replication  of  the  said  Right  Honourable  James  Henry  Mona- 
han,  Attorney-General  for  our  said  lady  the  Queen,  who  for  oar 
said  lady  the  Queen  prosecutes  in  this  behalf,  to  the  said  plea  of 
him  the  said  John  Mitchel,  says  that  the  said  replication  and  the 
matters  therein  contained,  in  manner  and  form  as  the  same  are 
above  pleaded  and  set  forth,  are  not  sufficient  in  law  to  compd 
him  the  said  John  Mitchel  to  answer  the  said  information  against 
him  the  said  John  Mitchel,  and  that  he  the  said  John  Mitchel 
is  not  bound  by  law,  to  answer  the  said  replication,  and  this 
he  the  said  John  Mitchel  is  ready  to  verify ;  wherefore,  for  want 
of  a  sufficient  replication  in  this  behalf,  he  the  said  John  Mitchd 
prays  judgment  of  the  said  information,  and  that  he  the  said  John 
Mitchel  may  not  be  compelled  to  answer  the  same,  and  so  fortk 
"  And  the  said  John  Mitchel  states  and  shows  to  the  court  here 
the  following  causes  of  demurrer  in  law  to  the  said  replication; 
that  18  to  say, — 

"  For  that  the  matters  contained  in  the  said  replication  are  not  a 
legal  answer  to  the  plea  of  the  said  John  Mitchel ;  and  also  for 
that  the  said  Attorney-General  of  our  said  lady  the  Queen  doth 
not,  by  his  said  replication,  confess,  avoid,  or  traverse,  and  deny 
that  the  said  indictment  so  found  against  the  said  John  Mitchel, 
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and  whereon  the  said  John  Mitchel  was  arraigned  as  aforesaid^        ^^o- 
was,  at  the  time  of  the  filing  of  the  said  plea  in  abatement,  still  j.  mitchbl. 
depending  in  the  court  of  our  said  lady  the  Queen,  here  before        — 
the  Queen  herself,  as  by  the  said  John  Mitchel,  in  his  said  plea  in  ^^^^"*  ^^^^• 
ibatement  in  that  behalf,  alleged ;  and  also  for  that  the  said  repli- 
cation attempts  to  put  in  issue  matters  impertinent  and  immaterial 
to  the  said  information ;  and  also  for  that  the  said  replication  is  an 
aigamentatiye  traverse  of  the  matters  stated  in  said  plea ;  and  also 
for  that  the  said  replication  amounts  to  a  replication  of  nul  del 
Tteord;  and  also  for  that  the  said  replication  ought  to  have  been 
ni  tiel  record ;  and  also  for  that  the  said  replication  tenders  an 
oninateiial  issue ;  and  also  for  that  the  said  Attomey-Genei*al  of 
oar  said  lady  the  Queen,  by  his  said  replication,  hath  not  offered 
to  verify  the  same  by  the  record ;  and  also  for  that  the  said  repli- 
cation attempts  to  put  in  issue  upon  a  trial  per  pais  matter  of  law, 
and  not  matter  of  fact ;    and  also  for  that  the  said  replication 
diotild    have  concluded   with  a  special  traverse  of  some  of  the 
fiKSto  stated  in  sud  plea;  and  also  for  that  the  said  replication 
IB  in  other  respects  defective,  uncertain,   informal,   and   insufii- 


Jmnder. — "And  the  said  Right  Honourable  James  Henry  Joinder. 
Monahan,  Attorney-General  for  our  said  lady  the  Queen,  in  the 
eonrt  of  our  said  lady  the  Queen,  who  prosecutes  for  our  said  lady 
the  Qaeen  in  this  behalf,  saith  that  the  replication  of  him  the  said 
B^t  Honourable  James  Henry  Monahan,  Attorney-General,  in 
form  aforesaid,  above  pleaded,  and  the  matters  therein  contained, 
are  saffident  in  law  to  convict  him  the  said  John  Mitchel  of  the 
premises  in  the  said  information  above  specified ;  and  the  said  James 
Henry  Monahan,  Attorney-General  as  aforesaid,  who  prosecutes  as 
sfinresaid,  is  ready  to  verify  and  prove  the  same  as  the  court  shall 
£rect  and  award.  Therefore,  inasmuch  as  the  said  John  Mitchel 
has  not  answered  the  said  replication,  nor  in  any  manner  rejoined 
to  Uie  same,  the  said  Attorney-General,  for  our  said  lady  the 
Queen^  pravs  judgment,  and  that  the  said  John  Mitchel  may  be 
oonvicted  of  the  premises  in  the  said  information  above  specified." 

Immediately  after  the  argument  of  the  demurrer  in  the  previous 
ease,  before  judgment  was  pronounced  upon  it,  the  demurrer  in 
the  second  case  was  called  on. 

John  OtHajgan  (with  whom  was  Sir  Colman  0*Loghlen)y  in  sup- 
port of  the  demurrer. — The  same  observation  applies  in  this  as  m 
the  previous  case, — that  the  demurrer  being  in  albatement  and  the 
joinder  in  bar,  effects  a  discontinuance:  Foxwist  v.  Tremaine 
(3  Saund.  p.  210,  note  (2)  ),  citing  Anon.  (1  Wil.  302 ;  Garth.  137), 
Bute  v.  Harcourt  (1  Snow.  155,  and  1  Salk.  177,  S.  C.),  Carter  v. 
Dams  (1  Show.  155;ca8e  159,and  1  Salk.  218,  and  Garth.  187,  S.  C.) 
Secondly,  the  replication  is  bad.  We  aver  in  our  plea  that  the 
indictment  is  depending.  The  Attorney-General  has  neither  con- 
fessed and  avoided  nor  traversed  the  allegation ;  the  replication  is 
an  argumentative  traverse :  Bourne  v.  Taylor  (10  E.  189),  Murray 

V.  E€ut  India  Company  (5  B.  &  Aid.  212).     The  proper  replication 
vnr..  Tir  i 
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Hbo-        to  have  filed  in  this  case  would  have  been  mil  tiel  record:    Green 
J.  MiTCHBL.   V.  IVatts  (1  Ld.  Ray.  274),  Green  v.  Pardon  (2  Hud.  &  Bra  274). 
. — ■        All  these  cases  go  to  show  that  if*  the  Attorney-General  means  to 
Seditious       .  ^gjjy  ^]^Q  pendency  of  the  indictment,  he  should  have  pleaded  nul 
tiel  record.     As  a  traverse,  the  replication  is  bad,  being  an  affirma- 
tive upon  an  affirmative ;  and  in  pleading  in  confession  and  avoid- 
ance, the  plea  must  clearly  confess  the  matter  charged,  whidi 
this  replication  does  not  do :   Gould  v.  Roxbor^ugh  (1  Cr.  M.  &  R 
254),  Taylor  v.  Ct>&  (3  T.  R  292> 

Blackbukne,  C.  J. — As  I  understand  this  replication,  it  does 
confess  the  pendency  of  this  indictment. 

CfHagan. — The  crown  may  seek  to  fall  back  on  our  plea ;  but 
the  plea  is  a  ^ood  one.  It  is,  that  a  second  proceeding  has  been 
instituted  by  mformation  while  an  indictment  is  still  depending 
against  the  party  for  the  same  offence,  which  is  as  much  a  bar  in 
criminal  as  m  civil  proceedings.  This  is  a  question  of  constitu- 
tional law.  I  have  found  no  cases  upon  the  subject,  except  those 
which  Mr.  Perrin  has  referred  to  in  the  previous  case,  which  I 
think  are  no  authority  for  the  points  contended  for  by  the  crown. 
It  is  a  powerful  argument  in  favour  of  the  defendant,  that  the 
Attomey-Greneral  has  found  no  precedent  for  the  course  which  he 
has  adopted.  In  Hawkins,  it  is  said  to  be  ^^  no  plea  to  an  indict- 
ment as  itis  toan  information  or  an  appeal.'^  The  references  which 
he  has  given  for  this  are  to  cases  oiqui  tarn  informations ;  but  simply 
because  the  question  was  never  raised  in  any  other.  Can  it  be 
supposed  that  such  a  writer  as  Hawkins  would  have  written  so 
loosely  as  that,  where  he  only  meant  informations  qui  taniy  he  would 
have  used  so  general  an  expression  ?  Informations  qui  tarn,  and  ex 
officio  are  all  of  the  same  kmd,  and  partake  of  the  nature  of  a  civil 
case.  They  are  in  the  nature  of  a  declaration  at  the  suit  of  the 
King :  Rex  v.  iVilkes  (4  Burr.  2569.)  There  is  a  great  difference 
between  amending  an  indictment  and  an  information :  (Dyer,  346, 
347.)  The  distinction  sought  to  be  taken  between  informations  fcur 
crimes  and  those  under  penal  statutes  cannot  be  maintained.  If 
the  law  prohibit  the  doing  of  an  act,  and  a  statute  imposes  a 
penalty,  the  prosecutor  may  either  proceed  for  a  misdemeanor  at 
common  law  upon  the  prohibition  or  imder  the  statute  for  the 
penalty. 

MooBE,  J. — Informations  qui  tarn  are  of  a  mixed  nature  between 
a  civil  and  a  criminal  proceeding. 

Blackbubne,  C.  «r. — In  qui  tarn  informations  the  person  who 
first  files  the  information  has  the  right  to  the  penalty. 

G'Hagan, — In  Owen  v.  Sparry  (5  Coke  Rep.  62,  a\  it  is  held 
that  where  an  action  is  depending  in  any  of  the  superior  courts,  it 
is  a  good  plea  that  the  wnt  is  brought  pending  another,  although 
the  first  action  is  in  another  court,  fitzharris's  case  (8  St.  Tr. 
243),  supports  our  view  of  this  case.  Sir  John  Hawles,  in  his 
observations  upon  that  case,  gives  it  as  his  opinion  that  an  impeach- 
ment depending  is  a  ^ood  ^ea.  Suppose  that  before  the  statute 
of  W.  &  M.,  making  it  necessary  for  a  private  prosecutor  to  come 
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into  court  for  leave  to  file  an  information,  an  indictment  was       ^"o- 
depending,  which  did  not  come  up  to  his  views,  would  he  have  j.  Mitchbl. 
been  allowed  to  ^  into  the  Crown-oflSce  and  file  an  information?        — ■ 
It  is  said  that  an  information  ex  officio  is  of  a  higher  nature  than         ^^ 
one  at  the  suit  of  a  private  individual ;  still  it  is  not  of  so  high 
a  nature  as  an  indictment  found  on  the  oaths  of  twelve  men. 
A  misdemeanor  partakes  of  the  nature  of  civil  proceedings,  and 
therefore  the  rules  which  apply  in  civil  proceedings  ought  to 
prevaiL 

John  Perrvn^  contra. — The  precedents  for  demurrers  to  pleas  in 
abatement,  and  replications  thereto,  are  precisely  in  the  form  which 
has  been  adopted  here :  (4  Chitty  Cr.  L.  525 ;  1  Went  24 ;  1  Chitty 
Cr.  Li.  439,  440.)  The  precedents  in  Wentworth  are  similar,  and 
in  Reg*  v.  (yConneH  The  plea  of  an  impeachment  depending, 
was  a  plea  of  the  pendency  of  a  suit  in  full  course  of  proceeding ; 
as  to  the  allegation,  that  we  ought  to  have  pleaded  nul  tiel  record^ 
the  record  would  have  been  at  once  produced  if  we  had  so  pleaded, 
and  as  the  effect  of  a  nolle  prosequi  is  doubtful,  if  we  had  replied 
with  a  special  traverse  of  the  pendency  of  the  indictment,  the  de- 
fendant would  have  replied  that  the  nolle  prosequi  did  not  put  an 
end  to  the  indictment.  As  to  the  argument  deduced  from  the 
observBtions  of  Hawkins,  it  is  plain,  from  the  reference  he  gives 
for  the  proposition  which  he  lays  down  in  vol.  2,  c.  34,  s.  1,  that 
be  meant  qui  tarn  informations. 

C&AMPTON,  J. — Suppose  the  course  had  been  reversed,  and 
afier  an  information,  the  Attorney-General  had  proceeded  by  in- 
£etment,  could  it  be  pleaded  to  the  indictment,  that  an  informa- 
tion had  been  filed  ? 

Perrhu — li  the  defendant's  plea  be,  as  I  submit  it  is,  bad,  on 
gmeral  demurrer,  it  is  not  necessary  to  do  more  than  fall  back 
on  it. 

^BT  Cohnan  CfLoghlen, — It  is  perfectly  immaterial  whether  the 

gea  is  bad  or  good,  if  there  is,  ds  we  contend,  a  discontinuance. 
ere  there  is  a  discontinuance  caused  both  by  the  replication  and 
joinder  in  demurrer:  Bisse  v.  Harcourt  (1  Show.  150,  and  3  Mod.  281, 
S.C.)  In  the  case  of  Davenant  v.  Rafter  (2  Lord  Kaym.  1053), 
Bisse  V.  Harcourt  is  referred  to,  and  the  reporter  st  es  there  the 
true  ground  of  the  decision  in  that  case,  as  he  heard  it  &om 
Lord  Holt  himself:  (2  Lord  Raym.  1053, 1054.)  As  to  the  position 
of  the  Attorney-General,  that  the  precedents  are  in  the  same 
fimn  as  in  this  case,  that  is  not  so.  The  replication  here  "  prays 
fadgment,  and  that  the  said  John  Mitchel  may  be  convicted  of 
die  pcemises  in  the  said  information  specified."  In  Arch.  Cr.  L., 
there  is  a  distinction  expressly  taken  between  pleas  in  bar  and 
in  abatement,  and  replications  in  bar  and  in  aoatement;  there 
is  a  form  given  in  Arch.  Cr.  L.,  (edit,  of  1846,  p.  81),  of  a 
replication  to  a  plea  of  this  kind,  ^^  hereupon  J.  N.  who  prosecutes 
for  ofur  said  ladv  the  Queen,  in  this  behalf  says,  that  notwithstanding 
anytlung  by  the  said  J.  S.  above  in  pleading  alleged,  this  court 
ought  not  to  be  precluded  from  taking  cogmzance  of  the  indict- 

I  2 
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^^'  ment  aforesaid,  because  he  says  that,^  &c.>  and  (after  stating  the 
J.  MiTCHEL.  matter  of  the  replication,)  it  concludes  thus,  "and  this  he  prays  may 
Si^ti — ihei  ^^  inquired  of  by  the  country ;"  or  if  it  conclude  with  a  verification, 
^^  *  then  m  this  form,  "  and  this  he  the  said  J.  N.  is  ready  to  verify. 
Sir  Colman  wherefore  he  prays  judgment,  and  that  the  said  J.  S.  may  answer  to 
^  ^  the  said  indictment"  In  the  same  book,  p.  85,  title  Demurrer,  it  is 
said  that  the  conclusion  of  a  demurrer  in  oar  is,  "wherefore  and  for 
want  of  a  sufficient  plea  in  this  behalf,  he  the  said  J.  N.,  who  pro- 
secutes for  our  said  lady  the  Queen,  prays  judgment,  and  that  the 
esid  J.  S.  may  be  convicted  of  the  premises.**  The  author  then  pro- 
ceeds to  say,  that  a  demurrer  to  a  plea  in  abatement  is  in  the  same 
form,  except  that  it  concludes  with  praying  "judgment,  and  that 
the  said  indictment  may  be  adjudged  good,  and  that  the  said  J.  S. 
may  further  answer  thereto."  In  the  present  case  there  is  a 
double  discontinuance  caused  by  the  replication,  and  by  the  jcHnder 
in  demurrer.  In  all  cases  demurrers  are  held  to  be  in  bar  or  in 
abatement,  according  to  the  conclusion  (Anon.  1  Wilson,  302); 
and,  therefore,  for  this  reason  alone,  the  Attorney-General  is  out 
of  court.  As  to  the  replication,  it  is  clearly  bad.  A  party  must 
either  traverse,  or  confess  and  avoid,  or  he  may  introduce  new 
matter,  and  conclude  with  a  special  traverse ;  but  the  Attorney- 
General  has  adopted  none  of  these  courses.  He  introduces  new 
matter,  and  concludes  praying  judgment.  He  might  have  confessed 
the  pendency  of  the  indictment,  and  avoided  that  confesmon  by 
showing  that  we  were  estopped  from  alleging  its  pendency;  or  he 
might  have  denied  its  pendency  by  pleading  nul  tiel  record.  The 
issue  we  offer  is,  that  there  is  another  suit  depending.  Had  the 
Attorney-Genend  meant  to  deny  that,  the  repfication  should  have 
been  nul  tiel  record:  Green  v.  Purdon  (2  Hu<L  &  Bro.  273.)  The 
practice  is  clearly  stated  in  Viner's  Abridgment,  title  Record, 
N.  21.  The  present  replication  is  only  an  argumentative  denial  of 
the  existence  of  the  record,  and  therefore  bad.  But  assume  for  a 
moment  that  the  court  hold  the  replication  good,  a  noUe  prosequi 
is  no  answer,  as  it  does  not  put  an  end  to  the  indictment.  The  only 
effect  of  a  nolle  prosequi  is,  that  the  defendant  goes  without  day : 
Goddard  v.  Smith  (6  Mod.  261.)  The  Attorney-General  can 
compel  him  to  come  in  again,  by  issuing  a  new  process.  The 
effect  of  a  cesset  processus  woula  be  different :  R.  v.  Benson 
(1  Sid.  420;  1  Ventris,  33.)  [Moore,  J. — Here  there  is  a 
judgment  of  the  court.]  The  noHe  prosequi  ought  not  to  be  en- 
tered as  a  judgment  of  the  court,  it  is  the  mere  act  of  the  Attor- 
ney-General: R.  v.  Benson  (1  Sid.  420;  1  Ventris,  33.)  That 
case  decides  that  the  court  will  not  interfere,  and  will  rive  no 
judgment  [Mooke,  J. — ^But  if  the  court  has  done  it  ?1  It  is 
erroneous,  and  as  it  is  still  in  paper,  it  may  be  altered.  An 
information  at  the  suit  of  the  King  is  a  mere  civil  dedaraticm, 
and  is  put  an  end  to  by  the  entry  of  a  nolle  prosequi;  but  an 
indictment  is  different,  it  is  not  put  an  end  to  by  a  nolle  prosequi^ 
it  only  puts  the  defendant  without  day.  [Crampton,  J. — ^Wlat 
is  the  result  of  letting  the  defendant  go  without  day  ?]     That  the 
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party  cannot  be  brought  in  again  without  a  new  attachment.  ^^o* 
rpRAMPTON,  J. — If  80,  it  is  the  process  which  brings  him  in.]  j.  mitchbl. 
That  is  another  question;  the  crown  may  do  it :  Goddard  v.  Smith  . — 
(6  Mod.  261,  662.)  In  Goddard  v.  Smith  (6  Mod.  261),  it  ig  S^ditiousUbel. 
said,  there  is  no  precedent  of  a  nolle  prosequi  being  entered  Sir  Coiman 
on  an  indictment  until  the  time  of  Charles  II.  [Crampton,  J.  ^*^^«°- 
— ^But  it  is  a  common  course  now.]  The  form,  as  stated  in  6  Mod. 
262, 18  **inde  rum  vult  uUerius  prosequi,^  there  is  no  ^^ideo  consideratum 
esij"  there  is  no  judgment  of  the  court.  The  case  of  Attorney^ 
General  v.  BucheridgCf  cited  from  Hardres,  p.  83,  was  a  private 
information.  With  respect  to  the  plea  itself  tnere  is  no  douot  that 
in  civil  proceedings  the  pendency  of  another  action  has  always 
been  held  to  be  a  good  plea,  and  a  fortiori  it  ought  to  be  in  a 
criminal  case.  It  has  been  assumed  generally,  that  in  criminal  cases 
the  rule  is  different,  and  that  in  those  cases  a  prosecution  pending 
i8  no  plea  in  abatement  to  a  subsequent  prosecution.  But  on  exa- 
mination, however,  this  doctrine  appears  to  rest  upon  very  slender 
foundations.  There  was,  in  the  same  way,  a  general  opinion  in  the 
profession  in  Ireland,  that  there  was  no  right  of  peremptory  chal- 
lenge in  felonies  which  were  not  capital.  Gray  v.  The  Queen 
(11  CI.  &  Fin.  427,  and  6  Ir.  L.  R  482);  but  that  opinion  is  now 
overruled,  and  also  the  opinion  regarding  the  discretion  of  judges 
as  to  the  discharge  of  juries  in  capital  cases :  Conway  8f  Lynch 
V.  The  Queen  (1  Cox's  C.  C.  210,  and  7  Ir.  L.  Rep.  149.) 
To  hold  that  the  pendency  of  another  prosecution  is  not  a  good 
plea  in  abatement  to  a  prosecution  for  the  same  offence,  is 
cpposed  to  every  principle  of  our  law,  for  our  law  discounte- 
nances multiplicity  of  suits,  and  there  is  as  much  reason  why 
a  subject  should  not  be  harassed  by  several  prosecutions  for 
the  same  offence,  as  there  is  why  he  should  not  be  involved  in 
various  suits  for  the  same  cause  of  action.  At  common  law  a  man 
might  be  prosecuted  in  three  ways,^r5^,  at  the  suit  of  a  private 
party ;  tecondlyy  at  the  suit  of  the  crown ;  thirdly^  by  presentment 
of  a  jury.  The  proposition  we  contend  for  is,  that  in  any  of 
Uiese  cases,  a  prosecution  pending  is  a  good  plea  in  abatement  to 
a  prosecution  of  a  similar  character  at  the  prosecution  of  the 
same  party.  First,  there  is  no  doubt  that  a  prosecution  pending 
is  a  good  plea  to  a  subsequent  prosecution,  when  both  are  at  the 
suit  of  a  private  party.  An  appeal  was  an  accusation  of  a  private 
party  against  another,  for  a  crime,  and  it  was  not  coniSned  to 
crimes  where  a  party  suffered  a  particular  injury,  but  was  appli- 
cable to  all  crimes.  Thus,  a  subject  might  appeal  another  subject  for 
high  treason,  until  that  power  was  abohshed  by  stat.  Edw.  III.  The 
pendency  of  an  appeal  was  a  good  plea  to  another  appeal  (2  Hawk. 
P.  C.  c  23,  s.  126),  but  at  the  same  time  the  pendency  of  an 
indictment  was  not  a  ^ood  plea  to  an  appeal,  for  one  was  at  the 
suit  of  the  King,  and  tne  other  of  a  subject ;  nor  was  an  acquittal 
on  an  indictment  a  bar  to  an  appeal  On  principle,  as  a  private 
party  could  not  have  two  accusations  pending,  so  the  King  should 
not  have  two  accusations  pending  for  the  same  offence.     An  itifor- 
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mation  diiFers  only  from  an  appeal  in  that  it  is  an  accusation  at 
the  suit  of  the  King,  for  the  crime ;  and  an  indictment  only  differs 
from  an  information  in  being  an  accusation  on  the  oaths  of  twelve 
men,  in  place  of  the  suggestion  of  the  crown  officer.  Both  in- 
dictments and  informations  are  proceedings  at  the  suit  of  the  King. 
The  jurors  are  sworn  for  our  lady  the  Queen,  from  the  body  of 
the  county.  An  indictment  differs  from  a  presentment,  in  the  one 
being  at  the  suit  of  the  £jng,  the  other  not :  (4  BL  Com.  301.) 
Then,  judging  from  analogy,  the  pendency  of  an  indictment  ought 
to  be  a  good  plea  in  abatement  to  a  subsequent  indictment  or  in- 
formation, for  the  same  offence.  With  respect  to  indictments,  in 
the  text  books,  it  is  usually  laid  down  that  an  indictment  pend- 
ing is  no  good  plea  in  abatement  to  a  subsequent  information. 
Hawkins,  indeed,  expresses  no  opinion  of  his  own  upon  it ;  all  he 
says  is,  ^^  it  hath  been  holden  that  it  is  no  good  plea  in  abatement 
of  an  indictment,  that  there  is  another  indictment  i^sdnst  the  de- 
fendant for  the  same  offence,"  and  he  cites  as  his  authority. 
Lord  Hale,  Stoan  §•  Jefferies*  case  (Fost.  Cr.  L.  105,  106),  ami 
B,  V.  Withipole  (Cro.  Car.  147),  but  the  whole  weight  falls  on 
fVitkipole's  case.  Lord  Hale  says  (P.  C.  c.  30, 1 1 1 ),  "  if  A.  be  in- 
dicted for  the  murder  of  B.,  and  there  is  another  indictment  after- 
wards taken  of  the  same  death,  against  the  saine  person,  and  he  is 
arraigned  upon  the  second  indictment,  because  it  is  the  ISn^'s  suii, 
the  second  shall  not  abate,  but  usually  the  justices  quash  the  other 
by  judgment."  But  Hale  is  not  an  accurate  writer :  (Fost.  Cr.  L. 
Preface  and  Advertisement.)  There  are  many  false  positions  in 
his  Pleas  of  the  Crown :  for  instance,  it  was  on  his  authority  that 
it  was  held  that  jurors  might  be  discharged  in  criminal  cases,  which 
has  been  since  decided  to  be  wrong.  Foster,  in  p.  26  of  his  Pre- 
face to  the  first  edition  of  his  work  says,  "if  Chief  Justice  Hale's 
health  or  leisure  in  his  declining  years  had  permitted  him  to  revise 
his  History  of  the  Pleas  of  the  Crown,  and  to  render  it  as  correct 
as  his  great  abilities  would  have  enabled  him ;  or  perhaps,  had  that 
valuable  work  been  published  as  correctly  as  he  left  it,  I  mean 
from  the  transcript,  corrected  and  improved  in  great  measure  ¥rith 
his  own  hand  (the  whole,  probably,  under  his  direction  certainly, 
found  among  his  papers  after  his  death),  in  either  of  these  cases 
every  attempt  of  tnis  kind  might  have  been  judged  altogether  use- 
less." Imphcit  credence  is  not  to  be  placed  on  a  passage  in  Hale, 
even  assuming  it  to  be  his  deliberate  judgment;  for  it  seems 
based  on  no  intelligible  principle,  and  if  the  reason  which  supports 
his  position  fails,  it  must  fail  also.  He  says,  the  reason  whv  it  shall 
not  abate  is,  "because  it  is  the  King's  suit;"  but  he  is  entirely  wrong 
in  stating  that  the  Eang  can  carry  on  a  multiplicity  of  suits ;  on 
the  contrary,  it  is  settled  that  the  King  shall  not  nave  two  suits 
for  the  same  causes.  To  an  information  mii  tarn,  whether  at  the 
suit  of  the  King  alone,  or  otherwise,  a  plea  of  the  pendency  of 
another  information  is  a  good  plea :  (2  Hawk.  P.  C.  c.  26,  s.  63.)  An 
appeal  pending  is  a  good  plea  to  an  appeal  (2  Hawk.  P.  C.  c  23, 
s.  126);  and  in  lib.  11,  c  25,  s.  12,  Hawkins  says,  "whatsoever 
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may  be  pleaded  of  an  appellee^  either  in  bar  or  in  abatement  of  ^'<^* 
an  appeal,  while  it  is  carried  on  at  the  suit  of  the  party,  may  as  j.  Mitchel. 
well  be  pleaded  by  him ;  when  it  is  prosecuted  at  the  suit  of  the  «^ — : 
King ;"  there  the  reason  given  by  Lord  Hale  falls  to  the  ground.  ^^ 
Swan  Sf  Jeffhies*  case  (Fost.  Or.  L.  104),  decided  in  1751,  was  a  SV^JJ**" 
circuit  case,  and  not  decided  by  the  court  in  Banc;  it  went  on  the  ^  ^^' 
authority  of  fVitkipole^s  case,  and  without  that  authority  it  could 
not  stand  for  a  moment,  for  the  reason  assigned  for  the  decision  is 
untenable.  '^  Perhap  the  bill  last  found  is  better  adapted  to  the 
nature  of  the  case  than  the  former,  and  the  King's  counsel  must 
be  at  liberty  to  prosecute  in  such  manner  as  may  best  answer  the 
ends  of  public  justice,"  is  Judge  Foster's  reason ;  but  surely  the 
ends  of  public  justice  do  not  require  that  two  prosecutions  shoidd 
be  depending  at  the  same  time,  and  to  establish  the  rule  for  which, 
we  contend,  would  cause  no  inconvenience;  as  when  a  second  indict- 
ment iapreferred  the  previous  one  may  be  quashed.  Withipole^s  case 
(Cro.  Car.  147),  in  4  Car.  1,  is,  in  fact,  the  authority  on  which 
the  tradition  rests.  The  case  is  badly  reported,  and  it  is  doubtful 
whether  the  plea  pleaded  was  in  bar  or  in  abatement ;  but  assum- 
ing that  Withipoles  case  is  good  law,  yet  it  is  only  a  decision,  that 
a  eonmer's  inquisition  pending  is  no  plea  in  abatement  to  an  in- 
dictment, not  that  an  indictment  pending  is  not  a  good  plea,  and 
even  the  reporter  says  the  judges  were  not  free  from  doubt,  "  and  to 
avoid  doubt  it  was  held  that  the  first  inquisition  should  be  quashed." 
That  is  the  whole  authority  upon  which  the  position  rests,  as  to 
indictments.  As  to  informations,  the  only  authority  is  the  obiter 
dktum,  of  the  Solicitor-General  of  the  day,  in  R,  v.  Stratton 
(DouffL  240),  and  Solicitor  and  Attorney-Generals  are  not  always 
infiJlible ;  and  it  is  remarkable  that  great  care  has  always  been 
taken,  not  to  raise  the  question,  as  in  all  cases  where  two  informa- 
tions have  been  filed,  care  has  been  taken  to  terminate  the  pro- 
ceedii^  in  the  former  one  regularly.  The  first  case  was  Rex  v. 
Redpath  (10  Mod.  152),  there  an  information  for  a  libel  was  pre- 
ferred against  Redpath,  a  noUe  prosequi  was  entered,  and  after 
that  a  second  information  was  filed.  The  second  case  of  the  kind 
was  in  1748,  Rex  v.  Dr.  Pumell  (1  Sir  W.  Blackst  37);  the  defen- 
dant  was  Vice-Chancellor  of  Oxford,  and  the  Attorney-General 
filed  an  ex  officio  information  against  him  for  neglect  of  duty  ;  the 
defendant  appeared  upon  that  information ;  a  nolle  prosequi  was 
entered,  and  after  that  a  new  one  was  filed ;  in  that  case,  to  authorize 
die  fwUe  proseqtu,  the  express  order  of  the  King,  under  the  sign- 
manoal,  was  lodged  in  the  Crown-office.  The  third  case  was  Rex 
V.  StnUtan  (DougL  240),  the  information  was  filed  for  subverting 
the  Grovemment  of  Madras,  and  by  the  very  Solicitor-General 
wboee  doctrine  has  been  rehed  on  by  the  crown,  a  nolle  prosequi 
was  entered,  and  then  a  new  information  was  filed.  This  appears 
irom  the  report  of  the  same  case,  in  21  St.  Tr.  1049.  A  nolle 
prosequi  stands  in  a  different  position  in  respect  to  an  indictment 
and  an  information ;  in  the  latter  case  it  finally  terminates  the  pro- 
ceedings, in  the  former  not:  Goddard  v.  Smith  (6  Mod.  261),  R.  v. 
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^^o-  Benson  (1  Sid.  420.)  These  cases  establish  what  the  practice  has 
J.  MiTCHEL.  been ;  and  surely,  it  cannot  be  law,  that  an  Attorney-General  is 
entitled  to  come  into  court,  and  file  informations  as  often  as  he 
pleases,  for  the  same  offence.  If  he  may  do  so,  and  go  on  ad  infir 
nitum,  it  might  give  rise  to  great  harshness  and  oppression.  The 
position  we  contend  for  is,  that  where  the  proceedings  are  both  of 
the  same  nature  the  plea  of  a  proceeding  pending  is  good.  Here 
they  are  both  of  the  same  nature,  in  this,  that  they  are  both  pro- 
secutions at  the  suit  of  the  crown.  Mr.  Perrin  referred  to  a  case 
in  Archbold's  Cr.  L.,  where  the  court  reftised  to  prevent  the 
Attorney-General  from  proceeding,  because  an  information  had 
been  filed  by  leave  of  the  court :  but  that  was  a  motion  to  the 
discretion  of  the  court;  and  in  p.  78,  it  will  be  seen  that  the  court 
stayed  the  private  prosecutor.  The  principle  has  been  acted  on 
by  courts  of  justice  m  the  case  of  informations,  that  there  should 
not  be  two  proceedings  for  the  same  offence.  In  M.  v.  Robinson 
(1  Sir  W.  Blackst.  Rep.  542),  Lord  Mansfield  says  that,  as  a  general 
rule,  they  would  not  grant  a  criminal  information  for  bribery  at  a 
parliamentary  election,  till  after  two  years  was  expired,  in  which 
a  civil  action  might  be  brought.  Sir  fVm.  Withipole^s  case,  is  no 
authority.  Even  if  it  is,  it  is  only  in  cases  of  indictment^  which  are 
the  excepted  cases:  Dr,  Fosters  case  (10  Co.  Rep.  596.)  If  an 
information  pending  be  a  good  plea  to  an  information^  an  indictment 
pending  must  likewise  be  a  good  plea  to  an  information. 

Monahan,  A.  G.,  in  reply. — Sir  Colman  O'Loghlen  in  one  part 
of  his  argument  answers  himself.  The  replication  states,  that  to 
a  former  indictment  the  defendant  pleaded  in  abatement,  and  that 
by  order  of  the  court,  a  nolle  prosequi  had  been  entered.  If  the 
entry  of  that  was  no  final  judgment  we  could  not  have  pleaded 
nul  tiel  record, 

Moore,  J. — You  are  met  by  another  argument,  that  the  repli- 
cation states  argumentatively,  that  the  indictment  is  not  pending. 

Crampton,  J. — Do  they  not  show,  that  by  analogy  to  civil 
cases,  you  should  have  pleaded  nul  tiel  record  f 

The  AttomeV" General  —  The  entry  in  this  case  is,  '^that 
further  proceedings  be  stayed."  The  replication  would  only  be 
argumentative  if  the  proceedings  were  out  of  court ;  the  replica- 
tion states  that  the  suit  is  pending,  but  that  proceedings  have  been 
stayed.  Suppose  a  party  pleads  lis  pendens,  and  the  court  makes 
an  interlocutory  order  that  the  party  go  without  day,  and  that  the 
fact  of  the  making  the  order  would  be  a  good  answer  to  such  plea, 
in  what  other  way  could  it  be  pleaded  ?  But  the  defendant's  plea  is 
bad  on  general  demurrer ;  it  does  not  state  that  the  defendant  has 
pleaded  to  it;  as  was  done  in  Sir  fVm.  Withipoys  ca««,8ohere,  ifthe 
prisoner's  counsel  had  any  doubt  that  proceedings  might  be  hereafter 
taken  on  the  indictment,  they  might  have  applied  to  have  the  in- 
dictment quaahed.  In  2  Hale's  P.  C.  221, 222,  it  is  laid  down  that 
"  if  there  be  an  inquisition  before  the  coroner,  of  murder,  and  re- 
turned, and  likewise  an  indictment  for  the  same  offence,  by  the  grand 
inquest,  it  is  usual  to  arraign  the  prisoner  upon  the  mdictment, 
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but  he  may  be  arraigned  upon  both  at  the  same  time^  but  if  ar-        ^"^ 
raigned  upon  the  inmctment  only,  there  ought  to  be  an  entry  of  j.  mitchel. 
ee$9et  processus  upon  the  coroner's  inquest,  as  to  the  prisoner,  who        . — :    . 
may  otherwise  be  outlawed  upon  it."     As  to  the  observations  of        °"* 
Mr.  Justibe   Foster,  regarding  the  inaccuracy   of  Lord   Hale's 
writings,  he  has,  in  his  second  edition,  fully  retracted  what  he  said, 
and  in  his  own  book  he  reports  a  case  such  as  the  present.  Swan 
Sf  Jefferiei  case  (Fost.  Cr.  \a.  104),  and  I  cannot  see  what  diffe- 
rence it  can  make,  whether  the  proceeding  be  by  information  or  in- 
dictment ;  as  to  the  cases  of  appeal  they  are  essentially  proceed- 
ings by  private  individuals,  and  to  which  the  crown  is  no  party,  and 
they  are,  therefore,  like  qui  tarn  cases,  and  the  argument  derived 
fix>m  them  is  not  applicaDle  to  cases  hke  the  present ;  but  in  the 
impeachment  case  it  was  not  held  a  good  plea.    The  defendant 
n^ht  have  applied  to  have  the  indictment  quashed,  but  the  court 
win  not  quash  an  indictment  for  an  Attorney-General,  because  he 
can  enter  a  nolle  prosequi^  which  has  the  same  effect :    R.  v.  Dr. 
Wynne  (2  E.  226),  Goddard  v.  Smith  (6  Mod.  261.) 

Cur.  adv.  vult. 

May  10. 

Blackburne,  C.  J. — To  the  first  of  these  informations  the  plea  Judgment. 
dxnmences  with  stating  that  the  court  ought  not  to  take  cogni- 
zance of  the  offences  therein  specified,  because  an  indictment  was 
found  in  this  court  for  the  same  offences,  on  which  indictment  he 
was,  at  the  request  of  the  Attorney-General,  arraigned,  and  such 
proceedings  were  thereupon  had  that  the  Attorney-General  came 
into  court  and  said  that  he  would  not  further  prosecute  the  said 
John  ^litchel,  and  that  he  should  go  thereof  without  delay  (in 
mistake  for  day) ;  the  plea  then  avers  that  he  is  the  person  wno 
was  so  indicted  and  arraigned,  and  that  the  offences  in  the  indict- 
ment and  information  are  the  same :  and  he  further  saith,  that  he 
ought,  according  to  the  laws  and  customs  of  this  realm,  and  the 
liberties  and  privileges  of  the  subjects  of  this  realm,  to  be  free  and 
exempt  firom  oeing  compelled  to  answer  for  the  offences  in  the  said 
information  mentioned,  before  any  justice  or  minister  of  our  lady 
the  Queen,  or  any  other  judge  in  any  other  court,  except  on  indict- 
ment found  or  presentment  made  on  the  oaths  of  twelve  lawfiil 
men  of  the  body  of  the  county,  and  this  he  is  ready  to  verify,  and 
prays  if  this  court  will  or  ought  to  take  cognizance  of  the  informa- 
tion aforesaid,  and  that  he  may  be  dismissed  and  discharged — there 
is  no  averment  of  the  pendency  of  the  indictment — the  crown 
demurs,  stating  that  the  matters  pleaded  are  not  sufficient  in  law 
to  preclude  the  Queen  from  proceeding  on  the  said  information 
i^unst  him,  and  concludes  with  praying  judgment  that  the  defen- 
dant may  be  convicted.  This  demurrer  is  objected  to  as  being 
informal,  and  amounting  to  a  discontinuance.  On  the  other  hand, 
the  Attorney-General  contends  that  the  plea  is  itself  bad,  and  if  it 
be,  that  we  are  bound  by  the  ordinary  rule  which  obliges  us  to 
examine  the  whole  record,  and  to  adjudge  according  to  the  legal 
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Rbo.  right  as  it  may  on  the  whole  appear ;  the  question  then  is  this,  is 
J.  MiTCHEL.  the  plea  of  an  indictment  depending  a  bar  to  this  information  for 
— :  the  same  matter?  In  support  of  the  aflSrmative,  that  it  is,  there  is 
^^  neither  precedent,  the  authority  of  any  case,  the  dictimi  of  any 
Judgment.  judge,  or  even  the  opinion  of  any  text-writer :  but,  on  the  other 
hand,  there  are  authorities  that  such  a  plea  is  utterly  invalid.  In 
Sir  WiUiam  fFitkipole*s  case  (Sir  W.  Jones,  Rep.  199),  he  was 
arraigned  on  a  second  indictment  for  murder;  having  pleaded  to 
the  first,  he  objected  to  plead  to  the  second,  and  he  was  obliged  to 
do  so.  In  the  same  case,  as  reported  in  Cro.  Charles,  it  is  expressly 
said  that  this  was  no  cause  of  plea,  for  when  he  is  not  acquitted  or 
convicted  he  may  be  arraigned  on  a  new  indictment.  It  is  true  the 
court  most  properly  quashed  the  first  indictment  to  avoid  any  doubt» 
but  this  does  not  detract  from  the  authority  of  the  case,  sustained 
as  it  is  by  a  mass  of  other  authorities  to  the  same  efiect.  In  Hale's 
Pleas  of  the  Crown  (vol.  2,  221,  222),  it  is  stated  that  if  there 
be  a  finding  of  murder  by  the  coroner's  inquest  and  an  indictment 
for  the  same  murder,  the  course  is  to  arraign  him  on  the  former, 
and  if  he  be  acquitted  on  that,  to  arraign  him  on  the  indictment, 
and  put  him  to  his  plea  of  autrefois  acquit ;  and  Hale  says,  that  in 
such  cases,  to  avoid  the  trouble  of  this  plea,  he  usually  had  the 
prisoner  arraigned  and  tried  on  both  indictments ;  so  in  2  Hale's 
V,  C.  239,  it  IS  expressly  stated  that  if  a  man  be  arraigned  on  a 
second  indictment  for  murder,  it  shall  not  abate,  because  it  is  the 
ISng's  suit.  He  goes  on  and  states  the  practice,  as  in  page  222, 
of  arraigning  on  both  indictments,  and  giving  him  in  charge  on 
both  of  them.  Hawkins  is  the  next  authority,  in  his  chapter  (34) 
on  Pleas  in  Abatement,  he  says,  ^^  it  has  been  holden  that  it  is  no 
good  plea  in  abatement  of  an  indictment,  as  it  is  of  an  appeal  or 
information,  that  there  is  another  indictment  for  the  same  offence; 
but  in  such  case  the  court  in  discretion  will  quash  the  first  indict- 
ment if  any  fault  be  found  with  it"  This  is  a  most  explicit  state- 
ment of  the  law,  and  it  requires  only  a  careful  attention  to  the 
words  of  the  section  itself  to  see  that  the  word  information  in  this 

Eassage  cannot  mean  infornfiation  for  a  misdemeanor ;  but  Haw- 
ins,  precisely  in  the  margin,  refers  to  the  63rd  section  of  his  26th 
chapter  on  qui  tarn  informations,  which  states,  and  shows  by 
authorities,  that  to  an  information  on  a  penal  statute  the  pendency 
of  a  prior  information  for  the  same  matter  may  be  pleaded  in  abate- 
ment ;  there  is,  therefore,  no  manner  of  doubt  that  the  pas^^ 
from  the  34th  chapter  is  a  distinct  authority  against  this  plea.  The 
next  is  Swan  Sf  Jefferies*  case  (Foster,  C.  L.  105).  It  was  decided  in 
1751  before  Wright  and  Foster,  justices,  at  the  assizes;  there  was 
an  indictment  for  murder,  Swan  being  charged  as  principal^  and 
Jefferies  as  aiding:  they  were  arraigned  and  pleaded.  Afterwards 
a  second  bill  of  indictment  was  preferred  and  found,  charging  Swan 
with  petit  treason,  and  Jefferies  with  murder ;  they  were  arrai^ed 
on  the  second  indictment,  and  pleaded  the  pendency  of  the  nrst, 
and  to  this  the  crown  demurrea;  and  in  support  of  the  plea  it  was 
argued  that  they  might  be  tried,  if  acquitted  on  the  second  indict- 
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lenty  a  second  time  on  the  first,  and  woidd  have  no  opportunity  of       ^^' 
leading  autrefois  acquit :  the  court  held  that  autrefois  arraign  was  j.  Mitchel. 
3  plea.     Reff.  v.   Stratton  (Dougl.  240),  was  an  information  ex        — • 

fiao,  to  which  the  defendants  pleaded  and  issue  was  joined.   There        

as  a  motion  by  the  Solicitor-Grenend  to  quash  the  information  Judgment. 
lat  another  might  be  filed.  This  was  opposed;  the  Solicitor 
rgued  that  the  <Jkfendants  could  sustain  no  mjury  by  the  quashing 
le  information,  for  that  the  crown  could  go  on  on  the  new  infor- 
lation  notwithstanding  the  pendency  oi  the  other,  for  that  on 
dictments  emd  informations  for  crimes^  the  pendency  of  another  indict-' 
iodfoT  the  same  offence  cannot  be  pleaded  as  it  may  to  informations 
fr  penalties.  Lord  Mansfield  said,  if  it  was  proper  to  stop  the  pro- 
seding  he  did  not  see  why  the  Attomey-General  might  not  do 
;  by  entering  a  noUe  prosequi;  and  Buller,  J.,  says,  ^^what  the 
olicitor^Oeneral  has  stated,  viz.,  that  the  pendency  of  the  first 
idictment  would  be  no  plea  to  the  second,  is  decisive  against  this 
lotion.'*  Thus  the  court  adopts,  recognizes,  the  proposition  that, 
I  criminal  proceedings,  there  can  be  no  such  plea  as  the  present, 
nd  makes  it  one  of  the  grounds  of  the  rule.  These  authorities,  in 
aj  opinion,  show,  without  doubt,  that  the  plea  in  the  present  case 
!  iMid.  It  has  been  contended,  that  because  the  present  is  the 
Bse  of  a  criminal  information  filed  by  the  Attomey-General,  that 
be  authorities  which  I  have  been  considering,  and  of  which  the 
nbjects  are  indictments,  ought  not  to  govern  it.  That  they  should 
ot  do  so  would  require  what  I  have  not  heard,  a  reason  or  ground 
yt  Tyiaking  it  an  exception  to  the  rule  so  clearly  established.  I 
amiot  discover,  in  relation  to  that  rule,  a  distinction  between  the 
ase  of  a  second  prosecution  bv  indictment  and  a  second  one  by 
oformation.  The  argument  which  the  plea  suggests,  that  because 
his  misdemeanor  was  in  the  first  instance  prosecuted  by  indict- 
oent,  the  Attomey-General  could  not  afterwards  proceed  by 
mninal  information,  is  one  for  which  I  cannot  see  any  foundation, 
nd,  indeed,  I  cannot  see  how  it  could  be  made  available  by  a  party 
fho  had  pleaded  in  abatement  I  have  only  further  to  add  on  this 
art  of  the  case,  that  even  if  the  plea  of  a  former  prosecution  de- 
lending  could  be  pleaded,  the  entering  of  the  nolle  prosequi  would 
le  an  answer  to  it,  and  this  appears  to  have  been  plainly  decided 
J  the  King  v.  Stratton^  in  Douglas's  Rep.  I  am,  for  these  reasons, 
learly  of  opinion  that  this  is  a  bad  plea.  I  have  already  stated 
bat  it  is  not  warranted  by  precedent  or  authority,  and  with  the 
nthorities  of  Hale,  Holt,  Hawkins,  Foster,  Lord  Mansfield,  and 
ndge  Buller  against  it,  I  shall  not  sanction  its  addition  to  the 
mnber  of  dilatory  pleas.  But  it  is  now  necessary  to  advert  to  an 
ifayection  that  has  been  made  to  the  demurrer  of  the  crown :  it  is 
fans,  that  the  plea  being  in  abatement,  it  concludes  with  prajing 
odgment,  not  of  respondeat  ouster ^  but  of  conviction ;  and  this  is 
bfinded  on  the  authority  of  cases  collected  in  2  Saunders,  210, 
nd  especially  of  Bisse  v.  Harcourt^  there  cited.  These  are  all  cases 
f  <uvu  actions.  It  is  plain  that  a  partv  pleading  in  abatement 
an  call  on  the  court  to  pronounce  such  judgment  only  as  his 
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Reo-  plea  demands:    The  King  v.  Shakspeare  (10  K  363.)     But  the 

J.  MiTCHEL.  question  now  to  be  considered  in  one  or  these  informations  is, 

— .  whether  the  prayer  of  judgment  of  conviction  by  the  demurrer 

Scditioiis  ibei.  ^  ^y^^  g^^^  ^f  these  cases,  and  the  replication  in  the  other,  is 

Judgment        a  discontinuance  of  the  suit  of  the  crown,  and  precludes  us  from 

f'ving  judgment  for  the  crown.  Without  deciding  the  point, 
thmk  it  is  very  questionable  whether  in  pleading  there  can 
be  on  the  part  of  the  crown  a  discontinuance:  no  case  has  been 
cited  in  which  it  has  been  decided  that  there  can ;  there  are  two  cases 
that  appear  to  decide  that  there  cannot:  (Com.  Digest,  Pleader  Dis- 
continuance, W.  2.)  In  the  Attorney- General  v.  Famham  (Hard. 
504)^  upon  a  qtio  warranto  information,  issue  was  joined  on  a  question 
whether  the  corporation  had  toll  by  prescription ;  it  was  found  for 
the  defendant  There  was  a  motion  in  arrest  of  judgment,  on  the 
ground  of  a  discontinuance,  there  not  ha\dng  been  issue  joined  as 
to  other  liberties  claimed:  the  Chief  Baron  said  they  came  too 
soon  to  urge  that,  because  judgment  was  not  yet  given,  and  before 
judgment  there  is  no  discontinuance  in  the  King's  case,  for  the 
Attorney-General  may  still  proceed  by  the  King's  prerogative,  to 
take  issue  on  the  rest,  or  may  enter  a  nolle  prosequi :  Rex  v.  GrMfk 
(1  RoUe,  Abr.  486),  was  a  scire  fadas^  on  a  recognizance.  Tn» 
uefendant  imparled,  and  a  day  was  given  to  him,  but  not  to  the 
plaintiff  (the  crown).  This  is  not  a  discontinuance,  because  the  King 
IS  the  party ;  and  where  the  King  is  a  party,  no  day  is  given  to  him, 
because  he  is  at  all  times  present  in  court.  But  suppose  that  there 
may  be,  what  is  technically,  a  discontinuance,  we  are  now  to  consider 
how  the  precedents  and  authorities  are.  It  is  to  be  observed,  that 
where  issue  in  fact  is  taken  in  pleas  in  abatement,  in  indictments 
for  misdemeanors,  they  should  always  conclude  with  a  prayer  of  final 
judgment  for  them,  for  if  the  fact  be  found  for  the  crown  the  judg- 
ment must  be  final ;  the  judgment  cannot  be  of  respondeat  ouster: 
Rex  V.  Shakspeare  (10  E.  83.)  As  to  precedents  of  demurrers  to 
pleas  in  abatement,  I  believe  they  are  m  both  ways,  sometimes  m 
bar,  sometimes  in  abatement;  we  have  precedents  in  4  Chitty,  Cr.  L. 
and  Foxwist  v.  Tremaine  (2  Saunders,  110),  and  Reg.  v.  CfConneU, 
all  concluding  with  a  prayer  of  final  judgment  The  authorildee, 
Rex  V.  Taylor^  and  Lug  v.  Goodwin^  are,  however,  quite  deri- 
sive that  the  informality  of  the  prayer  of  the  demurrer  is  no 
ground  of  objection,  or  that  the  court  is  thereby  precluded  firom 
giving  the  right  judgment  on  the  whole  matter.  Another 
authority  has  been  supplied  by  Mr.  Justice  Crampton,  The  King 
V.  Taylor  (5  B.  &  C.  302);  this  was  an  indictment  for  keeping  a 
gaming-house ;  plea,  that  the  defendant  was  indicted  for  keeping  a 
^mbling-house,  and  acquitted,  and  that  the  offences  are  the  same. 
There  was  a  demurrer  to  this,  concluding  with  a  prayer  of  judg- 
ment of  respondeat  ouster ;  this  plea  was  held  bad,  then  the  ques- 
tion arose,  what  judgment  the  crown  could  have,  the  plea  having 
been  a  plea  in  bar.  Lord  Tenterden  said,  ^^  The  court  is  not  bouna 
by  the  prayer  with  which  any  part  of  the  pleadings  in  bar  may 
conclude,  but  is  to  give  such  judgment  on  a  plea  in  bar  as  by  law 
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ought  to  be  ^ven.     This  was  settled  in  Le  Bret  v.  PajnUon  (4  E.        ^*<*- 
5Q2)y  and  The  King  v.  Shakspeare  (10  E.  83),  if  the  demurrer  in  j.  Mitohel. 
this  ease   had   concluded   by  a   prayer  of  a  judgment^  thai    the        — - 

defendant  be  convicted,  yet  the  court  would  only  have  given  a  judg-        

ment  to  answer  over  if  the  loiter  had  been   the  proper  judgment  Judgment. 
We  are,  therefore,  to  consider  the  question  as  a  matter  of  law,  en- 
tirely independent  of  the  particular  prayer  that  has  been  entered  on 
the  record,"  and  final  judgment  was  given  for  the  crown.     Lug  v. 
Goodwin  (1  Ld.  Ray,  393),  was  a  scire  facias;  there  was  a  plea  in 
abatement,  the  plaintiff  demurred  in  bar,  there  was  judgment  of 
respondeas  ouster^  the  defendant  then  pleaded  the  same  matter  in 
bar,  and  the  plaintiff  demurred.     Carthew  objected  the  discon- 
tinuance, because  the  demurrer  had  concluded  in  bar,  "sednon  alio- 
eahoTj  for  when  the  defendant  pleads  a  good  plea  in  abatement,  and 
the  plaintiff  replies  new  matter,  he  ought  to  maintain  his  suit ;  but 
if  the  defendant  pleads  an  ill  plea,  though  the  plaintiff  replies,  and 
concludes  in  bar,  it  is  not  material^     These  cases  arc  authorities  for 
holding,  as  we  do,  that  we  are  bound  to  give  judgment  on  the 
whole  record,  and  that,  the  plea  being  bad,  the  crown  is  entitled 
to  judgment.     In  the  second  information  in  which  the  defendant 
htm  demtured  to  the  replication  of  the  crown,  we  think  that  there 
aliDuId  also  be  judgment  for  the  crown :  the  same  arguments  and 
authorities  apply  to  it  as  to  the  first ;  but  as  to  the  objections  to 
the  form  of  the  replication,  it  is  manifest  they  are  aU  plainly  of  no 
moment,  if  the  plea  be,  as  I  think  it  is,  bad.     But  as  to  the  objec^ 
tion  to  the  replication,  that  it  prays  judgment  of  conviction,  and 
not  of  respondeas  ouster,  it  is  to  be  observed,  that  the  replication 
introduces  matter  on  which  issue  may  be  taken,  and  I  apprehend 
that  by  doing  so,  the  crown  was  entitled  to  pray  final  judgment,  as 
diat  to  whidn  it  might  be  entitled,  if  issue  were  joined,  and  the 
hd  found  for  it.     Tne  case  of  Bonner  v.  Hall  (1  Ld.  Eaym.  338), 
b  an  important  authority  on  this  point,  and  is  the  more  so  because 
it  shows  that  the  case  of  Bisse  v.  Harcourt,  so  much  relied  on  by 
the  defendant,  is  put  by  Lord  Holt  on  its  true  ground, — a  ground 
on  which  it  is  expressly  distinguished  from  both  the  cases  which 
are  before  us.     It  will  be  seen  firom  the  report  of  it,  that  there 
was  judgment   for    the    defendant    Harcourt,    because    he    had 
pleaded  a  good  plea.     In  the  present  case,  we  are  of  opinion  that 
the  plea  in  abatement  is  utterly  bad.    Now  the  case  of  Bonner  v.  Hall 
was  this:  ^^In  indebitatus  assumpsit  the  defendant  pleaded  in  abate- 
ment another  action  depending  in  curia  nostra  de  C.  B.  for  the  same 
cause;"  the  phuntiff  said  there  was  not  any  action  depending  for  the 
fiame  cause,  not  calling  for  judgment  of  respondeat  ouster,  but  call- 
ing for  ju^ment  of  debt  and  damages:  the  defendant  demurred, 
die  plaintiff  joined,  and^concludcs  rightly,  and  it  was  admitted  that 
die  plea  was  ill,  because  he  pleads  a  cause  depending  in  his  court 
of  CJ.  B.,  and  for  other  reasons.    The  plea  being  ill,  the  plaintiff  fell 
'^back  on  it," — just  what  they  have  done  here — but  then  it  is  said 
"  Mr.  Ward  moved  that  there  was  a  discontinuance,"  and  the  case 
of  Bisse  V.  Harcourt  was  relied  on ;  but,  per  Holt,  C.  J.,  "  this  case 
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^^'  diiFers  from  the  case  of  Bisse  v.  Harcourt^  for  there  the  plea  was 
J.  MiTOHEL.  good)  and  then  when  the  plaintiiF  replied  new  matter  to  maintaJn 
g^^ — ^  his  writ,  then  he  should  have  made  his  conclusion  accordingly. 
But  where  the  plaintiff  traverses  the  defendant's  plea  in  his  repU- 
cation,  and  offers  an  issue,  he  may  pray  judgment  de  debito  et  dam- 
nis,  because,  if  it  be  tried,  peremptory  judgment  ought  to  be  given; 
but  in  this  cause,  the  first  fault  is  in  the  defendant,  for  the  plea  is 
ill,  and  therefore  judgment  was  given  quod  respondeat  uUeriusJ* 
Now,  on  all  the  parts  of  this  case,  I  have  stated  my  opinion,  and 
it  is  not  my  opinion,  but  I  have  stated  the  authorities,  and  all 
doubt  on  the  subject  is  closed  by  them. 

Cbampton,  J. — I  fully  concur  in  all  that  has  fallen  from  my 
Lord  Chief  Justice. 

Judgment  of  respondeat  oitster. 

The  Attomey^General  then  having  moved  that  the  defen- 
dant be  ordered  to  plead  over  forthwith,  he  immediately  pleaded 
not  guilty. 

iVbto.— Though  dap  were  subeeqnently  fixed  for  the  trial  of  the  issues  joined  in  eadi  nS.  ths 
above  cases,  and  special  jury  panels  balloted  for,  and  reduced  for  the  tnal  of  each,  the  pio- 
oeedings  were  abandoned,  the  defendant  haying  been  subsequently  committed  to  Ncfw^ite, 
upon  a  charge  of  felony,  under  the  Crown  and  Qoyemment  Security  Act,  upon  which  dMZgv 
he  was  afterwards,  before  the  days  fixed  for  his  trial  in  this  court,  tried  at  the  oomminan  sf 
oyer  and  terminer  and  ^neral  gaol  deliyenr  for  the  county  of  the  city  of  Dublin,  oonyictod  VMi 
sentenced  to  transportation :  (see  3  Cox's  Grim.  Cas.  35.) 
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CENTRAL  CRIMINAL  COURT. 

August  Session. — August  26. 

(Before  Mr.  Baron  Platt.) 
Re  Crowe,  {q) 

SediiioA — Indictment — Setting  out  seditious  matter  continuously. 

An  indictment  for  sedition  alleged  '*  that  the  defendant^  amongst  other 
words  and  matter^  uttered  the  words  and  matter  following^  and  then 
tei  out  several  sentences  as  though  they  had  been  uttered  continuouslg, 
T%e  evidence  showed  that  they  had  not  been  so  utteredy  but  that  the 
sentences  had  been  selected  from  different  parts  of  the  speech^  other 
matter  intervening  between  them. 

Eddj  that  there  was  no  variance^  and  that  if  any  portions  of  the  speech 
emiitedy  varied^  or  controlled  the  sense  of  those  parts  that  were  set  outy 
the  onus  was  upon  the  defendant  to  show  it. 

THi^^   prisoner  was  charged   with  sedition  on   the  following   ife  Ckowb. 
indictment: —  Sediti^ 

Central  Criminal  Court,  to  wit : — The  jurors  for  our  lady  the 
Queen^  upon  their  oath,  present  that  Robert  Crowe,  late  of  the 
parish  of  St.  George,  in  the  county  of  Middlesex,  labourer,  other- 
wise called  Robert  Crome,  being  a  wicked,  malicious,  seditious, 
and  evil-disposed  person,  and  wickedly,  maliciously,  and  seditiously 
contriving  and  intending  the  peace  of  our  said  lady  the  Queen 
and  this  realm  to  disquiet  and  disturb,  and  the  liege  subjects  of 
our  said  lady  the  Queen  to  incite  and  move  to  hatred  and  dislike 
of  the  person  of  our  said  lady  the  Queen,  and  of  the  Government 
by  law  established  within  this  realm,  and  to  incite,  move,  and 
persuade  great  numbers  of  the  liege  subjects  of  our  said  lady  the 
Queen  to  insurrections,  riots,  and  rebellion,  and  to  prevent  by 
force  and  arms  the  execution  of  the  laws  of  this  realm,  and  the 
preservation  of  the  public  peace,  on  the  31st  day  of  July,  in  the 
year  of  our  Lord  1848,  with  force  and  arms,  at  the  parish  afore- 
said, in  the  county  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  in  the  presence  and  hearing  of  divers,  to  wit,  two  hun- 
dred of  the  liege  subjects  of  our  said  lady  the  Queen  then  and 
there  assembled,  in  a  certain  speech  and  discourse  by  him  the  said 
Robert  Crowe,  otherwise  called  Robert  Crome,  then  and  there 
addressed  to  the  said  liege  subjects,  so  then  and  there  assembled  as 
aforesaid,  unlawfully,  wickedly,  maliciously,  and  seditiously  did 
publish,  utter,  pronounce,  and  declare  witn  a  loud  voice,  of  and 
coDceming  the  Government  by  law  established  within  this  realm, 
and  of  and  concerning  our  said  lady  the  Queen  and  the  crown  of 
this  realm,  and  of  ana  concerning  the  liege  subjects  of  our  said 

(a)  Reported  by  B.  C.  Rodinson,  Esq.,  Bairister-at-Law. 
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Re  Crowe.    J^dy  the  Queen,  committing  and  being  engaged  in  divers  insurrec- 
Sedition.  tions,  riots,  and  breaches  of  the  public  peace,  amongst  other  words 

and  matters,  the  false,  seditious,  and  inflammatory  words  and  matters 
following,  that  is  to  say : — "  The  late  insurrection  in  Paris  has  shown 
how  easy  a  crown  can  be  crumbled.  Now  is  the  time  to  be  brave  I 
Now  is  the  time  to  be  resolute  and  the  game 's  our  own.  I  (thereby 
meaning  the  said  Robert  Crowe,  otherwise  called  Robert  Crome,) 
do  not  care  for  those  persons  present  who  wear  other  people's 
clothes;  1  (thereby  meaning  the  said  Robert  Crowe,  otherwise 
called  Robert  Crome,)  do  not  care  if  what  1  (thereby  meaning  the 
said  Robert  Crowe,  otherwise  called  Robert  Crome,^  say  is  crimi- 
nal. I  (thereby  meaning  the  said  Robert  Crowe,  otherwise  called 
Robert  Crome,)  shall  do  all  in  my  power  during  the  next  week 
to  put  a  stop  to  trade,  and  urge  the  Irishmen  in  London  to  a 
rebellion," — ^m  contempt  of  our  said  lady  the  Queen,  in  open  viola- 
tion of  the  laws  of  this  realm,  to  the  evil  and  pernicious  example 
of  all  others  in  the  like  case  offending,  and  against  the  peace  of 
our  said  lady  the  Queen,  her  crown  and  dignity. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  ftirther  present  that  the  said  Robert  Crowe,  otherwise 
called  Robert  Crome,  together  with  divers  other  evil  disposed  per- 
sons, to  the  nimiber  of  two  hundred  and  more,  to  the  jurors  arore- 
said  unknown,  afterwards,  to  wit,  on  the  day  and  in  the  year  aforesaid, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  said  court,  unlawfully,  riotously 
and  routously  did  assemble  and  gather  together,  to  disquiet  and  dis- 
turb the  peace  of  our  said  lady  tlie  Queen,  and  to  r^se  insurrections, 
riot«,  tumults,  and  disturbances  within  this  realm,  and  to  obstruct, 
by  force  and  arms,  the  execution  of  the  laws  of  this  realm,  to  the 
great  disturbance  and  terror  not  only  of  the  liege  subjects  of  our 
said  lady  the  Queen,  then  and  there  being  and  residing,  but  of  all 
other  the  liege  subjects  of  our  said  lady  the  Queen  tnen  })assiiig 
and  repassing  in  and  along  the  Queen's  common  highway  there,  in 
contempt  of  our  said  lady  the  Queen  and  her  laws,  to  the  evil  and 
pernicious  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity. 

On  the  speech  delivered  by  the  defendant  on  the  occasion  in 
question  being  read  in  evidence,  it  appeared  that  the  sentences  set 
out  in  the  indictment  had  not  been  delivered  continuously,  but 
that  they  had  been  selected  from  the  whole  discourse,  and  that 
other  matter  intervened  between  them. 

Parry  {ITiompson  with  him),  for  the  defendant,  objected  that 
this  was  a  variance  which  vitiated  the  whole  indictment.  That 
instrument  professed  to  give  the  matter  set  out  as  what  was 
uttered  by  the  defendant,  whereas  it  turned  out  that  what  he  did 
say  was  totally  different.  It  would  be  easy  to  take  any  speech, 
and,  selecting  from  it  various  words,  make  up  sentences  which 
conveyed  a  totally  opposite  meaning  to  what  the  speaker  intended. 
He  might  be  said  to  have  uttered  the  words,  but  certainly  not  the 
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sentiments.     So  here,  the  part  of  the  speech  omitted  might  have    ^  Crowe. 

materiallj^  qualified  the  part  set  out.     The  case  of  Tabart  v.  Tipptr  seditionT" 

(1  Camp.  350),  showed  that  where  words  were  set  out  as  these 

were,  they  must  be  assumed  to  have  been  continuous.     There 

Lord  EUenborough  said,  "  The  libel  is  set  out  as  if  it  were  an 

entire  and  continuous  part  of  the  book  from  which  it  was  taken. 

But  in  fact  it  consists  of  two  separate  and  distinct  parts  of  the 

book.     The  declaration  proposes  to  do  one  thing  and  does  another. 

The  more  correct  way  would  have  been  to  say,  '  In  a  certain  part 

of  which  said  libel  there  was  and  is  contained,' "  &c. 

Welsby  (with  him  the  Attomey^Generaly  Bodkin^  and  Clerk\ 
for  the  prosecution,  submitted,  in  the  first  place,  that  the  indict- 
ment did  not  purport  to  set  out  all  that  was  uttered  on  that  occa- 
sion by  the  defendant.  It  alleged  that  he  uttered,  among  other 
words  and  matter,  the  words  and  matter  following ;  so  that  it  w  as 
dear  on  the  face  of  the  indictment  that  a  selection  had  been  made. 
But,  secondly,  even  if  the  court  was  of  opinion  that  the  sentences 
most  be  presumed  to  have  been  uttered  continuously,  the  last  sen- 
tence was  sufficient  to  sustain  the  indictment,  and  the  rest  might 
be  igected  as  siuplusage. 

Platt,  B. — I  nnd,  on  referring  to  the  case  of  Tabart  v.  Tipper^ 
that  Lord  EUenborough  goes  on  to  say,  "  However,  in  this  in- 
stance, the  sense  is  not  altered  by  the  passage  omitted.  If  it  had, 
I  should  have  directed  a  nonsuit."  So  that,  in  fact,  the  decision 
was  aeainst  the  view  here  contended  for  by  the  defendant's 
ooonscd ;  for  the  case  was,  in  spite  of  the  alleged  variance,  still 
left  to  the  jury.  I  think,  therefore,  that  there  is  no  valid  objection 
here  on  the  score  of  variance ;  but  that  if  the  matter  omitted  does 
control  or  vary  the  meaning  of  that  which  is  alleged,  it  is  for  the 
defendant  to  show  it. 

Parry  submitted  that  at  all  events  the  counsel  for  the  prosecu- 
tion should  elect  on  which  sentence  they  would  rely. 

Platt,  B. — I  think  not.  The  onus  is  upon  you  to  prove  that 
the  sense  attributed  to  the  words  by  the  indictment  is  varied  by 
iDything  beyond  it 
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CENTRAL  CRIMINAL  COURT. 
June  Session,  1848. 

June  lo. 

Re  Clapton,  (a) 

Emhezzlemeni, 

Where  there  has  been  a  written  agreement  between  master  and  servanty 

in  which  the  nature  of  the  service  is  defined : 
Held,  on  an  indictment  for  embezzlement  against  the  latter^  that  parol 

evidence  of  the  service  was  inadmissible^  unless  notice  had  been  given 

to  produce  the  agreement, 

ife  Clapton.  HpHE  prisoner  was  indicted  for  embezzlement.     The  prosecator 

£mb«E^emont   "^      Stated  that  the  accused  was  in  his  employ ;  that  the  nature 

of  his  employment  had  been  inserted  in  a  memorandum  prior  to 

his  giving  a  bond;  that  the  memorandum  was  signed  by  both 

parties,  and  that  the  prisoner  took  it  away  with  him. 

No  notice  to  produce  the  memorandum  had  been  given. 

BaUantine^  for  the  prisoner,  contended  that  it  was  not  compe- 
tent for  the  prosecution  to  give  evidence  of  the  nature  of  the 
service  without  producing  the  agreement  or  proving  that  notice 
to  produce  it  had  been  ^ven. 

Parry y  for  the  prosecution,  submitted  that  he  was  not  bound  to 
produce  the  {^reement ;  the  terms  of  it  were  quite  immaterial  to 
the  present  issue.  The  simple  question  was,  whether  the  prisoner 
had  oeen  servant,  and  not  what  were  his  duties  as  sucL  The  one 
was  a  mere  matter  of  fact,  viz.,  what  had  been  done  ?  Tte  other 
was,  what  was  agreed  to  be  done  ? 

BaUantine  repued. 

Patteson,  «J. — To  substantiate  this  chaise,  it  is  essential  that 
the  money  shoidd  have  been  received  by  the  prisoner,  by  virtue 
of  his  employment.  It  appears  there  has  been  an  agreement 
between  these  parties,  in  which  the  prisoner's  duty  was  defined; 
and  if  so,  he  received  this  money  by  virtue  of  an  employment,  the 
nature  of  which  is  contained  in  a  written  instrument.  That  instru- 
ment ought  to  be  produced,  or  notice  to  produce  it  should  have 
been  given.  There  is  nothing  to  take  the  case  out  of  the  general 
rule  that  you  cannot  give  parol  evidence  of  the  contents  of  any 
written  agreement,  otherwise  we  should  fall  into  that  great  diffi- 
culty, the  fallacy  of  human  recollection.  I  remember  two  or  three 
unreported  cases  tried  at  Warwick— one  before  Mr.  Justice  Cole- 
ridge— ^in  which  it  was  held  that  under  such  circumstances  the 
agreement  must  be  produced. 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister-at-Law. 
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CENTRAL  CRIMINAL  COURT. 

March  Session,  1848. 

March  2. 

(Before  Pollock,  C.  B.,  and  Coltman,  J.)  (a) 

Rkg.  V  Brown. 

Indictment  under  6  Sr  7  Will.  4,  c.  86 —  Withdrawing  plea  for  the  pur- 
pose of  demurring — Evidence, 

Where  a  defendant  had  pleaded  inadvertently  to  an  indictment  under 
eiretemstances  which  might  show  it  to  have  been  a  mistake  on  his  part, 
the  court  refused  to  allow  him  to  withdraw  his  plea  for  the  purpose  of 
damurring^  where  the  objection  was  one  of  a  technical  character,  not  in 
mnf  foay  affecting  the  merits  of  the  case, 

Om  m  indictment  under  the  ^\st  section  of  the  6  ^  7  WiU.  4,  c.  86,  the 
imdicimcnt  alleged  that  a  certain  clergyman  had  duly  solemnized  a 
marriage  between  the  defendant  and  another  person,  and  that  he  was 
about  to  register  in  dupUcate,  in  certain  marriage  register  books,  fur- 
miskedto  hun  for  that  purpose  by  the  Registrar- General,  several  parti' 
cmlars  required  to  be  known,  relating  to  such  marriage,  and  that  the 
defendant  wilfully  made  to  the  said  clergyman  for  the  purpose  of 
being  inserted  in  the  said  marriage  register  books,  certain  false  state- 
utentif  touching  the  particfdars  relating  to  the  said  marriage.  The 
evidence  showed  that  the  entry  had  been  made  before  the  marriage,  by 
the  parish  clerk,  who  put  the  questions  to  the  defendant,  and  wrote 
down  the  answers  in  the  absence  of  the  clergyman,  but  that  after  the 
marriage  ceremony  was  performed,  the  clergyman  read  over  the  whole 
entry  to  the  defendant,  and  asked  him  if  it  was  correct,  to  which  he 
answered  in  the  affirmative, 

Bdd,  thai  the  evidence  was  sufficient  to  support  the  indictment. 

Hdd,  also,  not  necessary  to  prove  that  the  marriage  register  books  had 
been  furnished  to  the  clergyman  by  the  Registrar- General. 

THE  prisoner  was  indicted  under  the  4l8t  section  of  the  6  &  7       ^^o. 
WiU.  4,  c.  86,  and  the  indictment  stated,  that  before  and  at     Browm. 
the  time  of  the  committing  of  the  offence,  in  this  count  mentioned,  ^ — 
a  certain  district  church  called  Trinitj  Church,  situate  and  being  ^™^****- 
in  the  parish  of  Saint  Marylebone,  m  the  county  of  Middlesex, 
md  witnin  the  jurisdiction  of  the  Central  Criminal  Court,  was  a 
dmrch  in  England  wherein  marriages  might  be  lawfully  solem- 
nxed  between  any  person  or  persons  dwelling  within  the  same 
&trict  and  parish,  to  wit,  at  the  parish  of  Saint  Marylebone,  in 
the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said 
court. 
That  before  and  at  the  time  of  the  committing  of  the  offence 

(a)  Repoflied  by  B.  C.  Robinson,  Esq.  Barrister-ai-Law. 
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in  this  count  mentioned,  one  William  Frederick  Hamilton,  clerk, 
was  a  clergyman  of  the  church  of  England,  and  curate  of  the  said 
district  church  called  Trinity  Church,  and  as  such  clergyman  and 
curate  was,  by  a  certain  act  of  Parliament  in  that  case  made  and 
provided,  required,  immediately  after  the  solemnization  by  him  of 
every  office  of  marriage  between  persons  in  the  said  church,  to 
register  in  duplicate,  in  certain  marriage  register  books  furnished 
to  him  for  that  purpose,  several  particulars  required  to  be  known, 
relating  to  such  marriage,  that  is  to  say,  the  day  of  the  month  and 
year  when  such  marriage  was  solemnized,  the  name  and  surname 
of  the  man  and  woman  between  whom  such  marriage  was  solem- 
nized, the  age,  condition,  and  rank  or  profession  of  the  man  and 
woman  between  whom  such  marriage  was  solemnized,  the  residence 
at  the  time  of  marriage  of  each  of  them  the  said  man  and  woman 
between  whom  such  marriage  was  solemnized,  and  the  surname 
and  rank  or  profession  of  the  father  of  each  of  them  the  said  man 
and  woman  between  whom  the  said  marriage  was  solenmized,  to 
wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  court.  That  before  the  conuuitting  of 
the  offence  in  this  count  mentioned,  and  after  the  first  day  of 
March,  A.  D.  1837,  to  wit,  on  the  19th  day  of  June,  A.  D.  1847, 
to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  the  said  William  Frederick 
Hamilton,  so  being  such  clei^yman  and  curate  as  aforesaid,  had  in 
the  said  district  church  called  Trinity  Church,  in  the  parish  of 
Saint  Marylebone  aforesaid,  in  the  county  aforesaid,  solemnized 
the  office  of  marriage  between  Samuel  Brown,  late  of  Tring,  in 
the  county  of  Hertford,  labourer,  and  one  Esther  Field,  late^tbe 
same  place,  spinster,  and  inunediately  after  the  solemnization  of 
the  said  office  of  marria£:e  between  the  said  Samuel  Brown  and 
Esther  Field,  by  him  the  said  William  Frederick  Hamilton  as 
aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  in  the  parish  and 
county  fiirst  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
he  the  said  William  Frederick  Hamilton,  as  such  clergyman  and 
curate  who  had  so  solenmized  the  said  office  of  marriage  between 
the  said  Samuel  Brown  and  Esther  Field,  as  aforesaid,  was  about 
to  register  in  duplicate  in  the  said  marriage  register  books  so 
(umiSied  to  him  as  aforesaid,  the  particulars  relating  to  the  sud 
marriage  between  the  said  Samuel  Brown  and  Esther  Field,  ac- 
cording to  the  form  of  the  statute  in  that  case  made  and  provided, 
of  all  which  said  several  premises  the  said  Samuel  Brown  before 
and  at  the  time  of  the  conunitting  of  the  offence  in  this  count 
mentioned,  had  notice,  to  wit,  at  the  parish  aforesaid  in  the  county 
first  aforesaid,  and  within  the  jurisdiction  of  the  said  court  That 
the  said  Samuel  Brown,  well  knowing  the  premises,  but  unlawfully 
contriving  and  intending  to  cause  to  be  inserted  in  the  said  mar- 
riage register  book,  divers  false  statements  of  certain  of  the  parti- 
culars by  the  said  act  of  Parliament  required  to  be  known  and 
registered,  relating  to  the  said  marriage  of  him  with  the  said 
Esther  Field,  so  had  and  solemnized  as  aforesaid,  and  aft;er  the 


CRIMINAL    LAW  CASES.  129 

MBong  of  the  Bead  act  of  Parliament,  and  after  the  first  day  of       ^o* 
Mardi,  a.  d.  ISS?,  to  wit,  on  the  19th  day  of  June  in  the  year     bbown. 
afiwesaid,  at  the  parish  and  county  first  aforesaid,  and  within  the        — r 
joriddiction  of  the  stud  court,  with  force  and  arms,  &c.,  did  unlaw-  ^  g/  ' 

fully,  wilfully,  and  knowingly  make  to  the  said  William  Frederick  ,.  r~. 
Hamilton,  so  bein^  such  clergyman  and  curate  as  aforesaid,  and  so  ^  ^^ 
having  solemnized  the  said  office  of  marriage  between  the  sidd 
Samuel  Brown  and  Esther  Field  as  aforesaid,  for  the  purpose  of 
being  inserted  in  the  said  rc^ster  of  marriage  in  the  said  marriage 
register  book,  of  marriages  solemnized  at  the  said  church,  certam 
fiJse  statements  touching  certain  particulars  relating  to  the  said 
marriaffe  of  the  said  Samuel  Brown  and  Esther  Field,  which  by 
the  siud  statute  were  required  to  be  known  and  registered,  that  is 
to  aay,  that  she  the  said  Esther  Field  was  at  the  time  of  the  so- 
lemnization of  the  said  marriage  between  her  and  the  said  Samuel 
Brown  as  aforesaid,  of  full  age,  and  that  the  residence  of  him  the 
said  Samuel  Brown  at  the  time  of  his  said  marriage  with  the  said 
Esther  Field  as  aforesaid,  was  31,  Wimpole-street,  meaning 
thereby  a  certain  house  No.  31,  in  a  certain  street  called  Wimpole- 
ctreet,  situate  in  the  district  of  the  said  church,  in  the  parish  of 
Saint  Marylebone,  in  the  county  of  Middlesex,  and  that  the  resi- 
dence of  her  the  said  Esther  Field  at  the  time  of  her  said  marriage 
with  the  said  Samuel  Brown  as  aforesaid,  was  Wimpole-street, 
meaning  thereby  Wimpole-street  aforesaid,  in  the  district  and 
parish  aforesaid,  in  the  county  of  Middlesex,  by  means  whereof 
the  said  William  Frederick  Hamilton,  so  being  such  clergyman 
and  curate  as  aforesaid,  and  so  haying  solemnized  the  said  office  of 
marriage  between  the  said  Samuel  Brown  and  Esther  Field  as 
aforesaid,  and  so  being  required  to  register  the  particulars  relating 
to  such  marriage  as  aforesaid,  belieying  the  statements  of  the  saia 
Samuel  Brown  to  be  true,  and  not  knowing  to  the  contraiy 
thereof,  did  then  and  there,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  parish  first  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  insert  in  the  said  marriage  register  book,  in  the  register  of 
marriage  of  the  said  Samuel  Brown  with  the  said  Esther  Field  as 
aforesaid,  and  for  particulars  relating  to  the  said  marriage  of  the 
aaid  Samuel  Brown  with  the  said  Esther  Field  required  to  be 
known  by  the  said  statute  as  aforesaid,  that  the  said  Esther  Field 
was  at  the  time  of  the  solemnization  of  the  said  marriage  between 
her  and  the  said  Samuel  Brown  as  aforesaid,  of  full  age,  and  that 
the  residence  of  him  the  said  Samuel  Brown,  at  the  time  of  his  said 
marriage  with  the  said  Esther  Field  as  aforesaid,  was  31,  Wimpole- 
street,  in  the  district  and  parish  aforesaid,  and  that  the  residence 
of  her  the  said  Esther  Field  at  the  time  of  her  said  marriage  with 
the  said  Samuel  Brown  as  aforesaid,  was  Wimpole-street,  in  the 
district  and  parish  aforesaid.  Whereas,  in  truth  and  in  fact,  the 
said  Esther  Field  was  not,  at  the  time  of  the  solemnization  of  the 
said  marriage  between  her  and  the  said  Samuel  Brown  as  afore- 
said, of  full  age,  but  was  at  that  time  under  full  a^e,  to  wit,  of  the 
age  of  eighteen  years  only  and  no  more ;  and  the  said  Samuel 


130 


CBIMINAL  LAW  CASES. 


Beo. 

V, 

Brown. 

6  &  7  Will.  4, 
c.  86. 

Indictment 


Brown,  at  the  time  he  bo  made  the  said  false  statement  to  the  said 
William  Frederick  Hamilton  as  aforesaid,  tonching  the  particulars 
of  the  age  of  the  said  Esther  Field  as  aforesaid,  then  and  there 
knew  the  same.  And  whereas,  in  truth  and  in  feet,  the  reeidenoe 
of  him  the  said  Samuel  Brown,  at  the  time  of  his  said  mairiace 
with  the  said  Esther  Field  as  aforesaid,  was  not  31,  Wimpole- 
Btreet,  in  the  district  and  parish  aforesaid ;  and  the  said  Samud 
Brown,  at  the  time  he  so  made  the  said  false  statement  to  the  said 
William  Frederick  Hiunilton  as  aforesaid,  touching  the  residence  of 
him  the  said  Samuel  Brown  as  aforesaid,  then  and  there  well  knew 
the  same.  And  whereas,  in  truth  and  in  fact,  the  residence  of  her 
the  said  Esther  Field,  at  the  time  of  her  said  marriage  with  the 
said  Samuel  Brown  as  aforesaid,  was  not  Wimpole-street,  in  the 
district  and  parish  aforesaid ;  and  the  said  Samuel  JSrown,  at  the  time 
he  so  made  the  said  false  statement  to  the  said  William  Frederick 
Hamilton  as  aforesaid,  touching  the  residence  of  the  said  Esther 
Field  as  aforesaid,  then  and  there  well  knew  the  same,  to  wit,  at 
the  parish  aforesaid,  in  the  county  first  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  to  the  evil  and  pernicious  example 
of  all  others  in  the  like  cases  offending,  and  against  the  peace  of 
our  sovereign  lady  Queen  Victoria,  &c. 

Second  Count — That  before  and  at  the  time  of  committiiLg  of  the 
offence  in  this  count  after-mentioned,  the  district  church  of  Trinity, 
in  the  parish  of  St.  Marylebone,  was  a  church  wherein  marriagee 
might  be  lawfully  solemnized,  after  the  passing  of  a  certain  act  of 
Parliament  made  and  passed  in  the  session  of  Parliament  holden  at 
Westminster,  in  the  county  of  Middlesex,  in  the  sixth  and  seventh 
years  of  the  reign  of  our  late  sovereign  lord  IGng  William  the 
Fourth,  for  registering  births,  deaths,  and  marriages  in  England, 
and  after  the  1st  day  of  March,  a.d.  1837 ;  and  that  one  'William 
Frederick  Hamilton,  clerk,  was  curate  of  the  said  district  church, 
and  lawfully  authorized  to  solemnize  the  office  of  marriage  in  the 
said  district  church  between  persons  to  be  married  therein,  and  to 
register,  in  the  marriage  register  books  furnished  to  the  rector, 
vicar,  or  curate  of  the  said  church  by  the  R^strar-General,  all 
the  particulars  relating  to  such  marriages  as  were  so  solemnized  by 
him  according  to  the  form  by  the  said  act  of  Parliament  required, 
to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  the  said  court. 

That  after  the  passing  of  the  said  act  of  Parliament,  and  afler 
the  1st  day  of  March,  a.d.  1837,  and  immediately  before  the 
committing  of  the  offence  in  this  count  after-mentioned,  to  wit,  on 
the  19th  day  of  June,  A.D.  1847,  the  office  of  marriage  had  been 
solemnized  by  the  said  William  Frederick  Hamilton,  so  being 
such  curate,  and  lawfully  authorized  to  solemnize,  in  the  said  dis- 
trict church  as  aforesaid,  and  to  register  such  marriage  as  aforesaid, 
between  the  said  Samuel  Brown  and  the  said  Esther  Field,  to  wit, 
iB^t  the  parish  aforesaid,  in  the  county  first  aforesaid,  and  within  the 
jurisdiction  of  the  said  court. 
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That  the  said  Samuel  Brown,  well  knowing  the  premises  in  this       ^Blbq. 
count  mentioned,  did  then  and  there,  and  immediately  aflter  the     baowk. 
acdemnization  of  the  said  marriage  between  him  and  the  said  Esther        — - 
Field  as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  c,  gg,         *' 
parish  aforesaid,  in  the  county  first  aforesaid,  and  within  the  juris-     ..  r~. 
diction  of  the  said  court,  with  force  and  arms,  &c.,  unlawfully,  ^ 

knowingly,  wilfully,  corruptly,  and  falsely  make  certain  false  state- 
ments to  the  said  William  Frederick  Hamilton,  so  being  such 
curate,  and  having  such  lawful  authority  as  aforesaid,  touching 
oertain  of  the  particulars  by  the  said  act  of  Parliament  required 
to  be  known  and  registered,  touching  and  concerning  the  said 
marriage  and  the  me  of  the  said  Esther  Field,  and  the  respectiye 
rendences  of  him  the  eaid  Samuel  Brown  and  her  the  said  Esther 
field,  for  the  purpose  of  the  same  false  statements  being  inserted 
by  the  said  William  Frederick  Hamilton,  as  such  curate  and 
officiating  minister  as  aforesaid,  in  the  marriage  register  books  of 
the  said  mstrict,  (that  is  to  say,  a  statement  that  the  said  Esther 
ileld  was,  at  the  time  of  the  solemnization  of  the  stud  marriage  in 
the  said  district  church  as  aforesaid,  of  full  age;  and  a  certain  other 
sUtement  that  the  residence  of  him  the  said  Samuel  Brown,  at  the 
time  of  the  solemnization  of  his  said  marriage  with  the  said  Esther 
Field  as  last  aforesaid,  was  31,  Wimpole-street;  and  a  certain  other 
fidse  statement,  that  the  residence  of  her  the  said  Esther  Field,  at 
the  time  of  the  solemnization  of  her  said  marriage  with  the  said 
Samuel  Brown  as  last  aforesaid,  was  Wimpole-street.  Whereas, 
in  truth  and  in  £act,  the  said  Esther  Field  was  not,  at  the  time  of 
the  solemnization  of  the  said  last-mentioned  marriage,  of  full  age, 
but  was  at  that  time  under  age,  as  the  said  Samuel  Brown,  at  tne 
time  when  he  so  made  the  said  false  statement  respecting  the  age 
of  the  said  Esther  Field  as  last  aforesaid,  then  and  there  well 
knew.  And  whereas,  in  truth  and  in  fact,  the  residence  of  him 
the  said  Samuel  Brown,  at  the  time  of  the  solenmization  of  the 
said  last-mentioned  marriage,  was  not  31,  Wimpole-street,  as  he 
the  said  Samuel  Brown,  at  the  time  when  he  so  made  the  said 
false  statements  respecting  the  residence  of  him  the  said  Samuel 
Brown  as  last  aforesaid,  then  and  there  well  knew.  And  whereas, 
in  truth  and  in  fact,  the  residence  of  her  the  said  Esther  Field,  at 
the  time  of  the  solemnization  of  the  said  last-mentioned  marriage, 
was  not  Wimpole-street,  as  he  the  said  Samuel  Brown,  at  the 
time  when  he  so  made  the  said  false  statement  respecting  the  resi- 
dence of  her  the  said  Esther  Field  as  last  aforessud,  then  and  there 
well  knew,  contrary  to  the  form  of  the  statute,  &c.,  to  the  evil 
and  pernicious  example,  &c.,  and  against  the  peace,  &c 

Third  Count. — That  after  the  making  and  passing  of  the  said 
act  of  Parliament  in  the  second  count  mentioned,  and  on  the  19th 
day  of  June,  in  the  year  last  aforesaid,  at  the  parish  aforesaid,  in  the 
county,  first  aforesaid,  and  within  the  jiuisdiction  of  the  said  court, 
the  said  Samuel  Brown,  with  force  and  arms,  &c.  did  wilfully, 
knowingly,  corruptly,  and  unlawfully  make,  for  the  purpose  of  being 
inserted  in  the  register  of  marriage  aforesaid  a  false  statement  touch- 
ing the  particulars  required  by  the  said  act  of  Parliament  to  be 
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known  and  registered  touching  the  marriage  of  him  the  said 
Samuel  Brown  with  the  stud  Esther  Field,  against  the  form  of  the 
statute,  &c.,  to  the  evil  and  pernicious  example,  &c.,  and  against 
the  peace,  &c. 

Fourth  Count — That  after  the  making  and  pasnng  of  the  said 
act  of  Parliament  in  the  second  count  mentioned,  and  on  the 
19th  day  of  June,  in  the  year  last  aforesaid,  at  the  parish  afore- 
said, in  the  county  first  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  the  said  Samuel  Brown,  with  force  and  arms,  &c  did 
wilfiilly,  knowingly,  corruptly,  and  unlawftdly  make,  for  the  pur- 
pose of  being  inserted  in  a  register  of  marriages,  a  certain  false 
statement  touching  certain  of  the  particulars  by  the  said  act  of 
Parliament  required  to  be  known  and  registered  touching  mar- 
riages, against  the  form  of  the  statute,  &c.,  to  the  evil  and  perni- 
cious example,  &c.,  and  against  the  peace,  &c. 

The  following  are  the  parts  of  the  sections  of  the  act  of  Par^ 
liament  on  which  the  argument  hereinafter  mentioned  principally 
turned : — 

The  30th  section  enacts,  that  the  Kegistrar-General  shall  ftimish 
or  cause  to  be  fiimished  to  the  rector,  vicar,  or  curate  of  every 
church  and  chapel  in  England  wherein  marriages  may  lawfiilly 
be  solemnized,  &c.  a  sufficient  number  in  duplicate  of  marriage 
register-books  and  forms  for  certified  copies  thereof,  as  hereinafter 
provided,  &c. 

The  31st  section  enacts,  that  every  clergyman  of  the  Church  of 
England,  immediately  after  every  office  of  matrimony  solemnized 
by  him,  shall  register  in  duplicate,  in  two  of  the  marriage  register- 
books,  the  several  particulars  relating  to  that  marriage,  according 
to  the  form  of  the  said  schedule  (C),  &c.  And  every  such  entry 
shall  be  signed  by  the  clergyman,  and  by  the  parties  married, 
and  by  two  witnesses,  &c. 

The  40th  section  enacts,  "that  it  shall  be  lawftil  for  every  clergy- 
man of  the  Church  of  England  who  shall  solemnize  any  marriage 
in  England,  to  ask  of  the  parties  married  the  several  particulars 
herein  required  to  be  registered,  touching  such  marriage." 

The  41st  section  enacts,  "that  every  person  who  shall  wilfiilly 
make  or  cause  to  be  made,  for  the  purpose  of  being  inserted  in 
any  register  of  birth,  death,  or  marriage,  any  false  statement 
touching  any  of  the  particulars  herein  required  to  be  known  and 
registered,  shall  be  subject  to  the  same  pains  and  penalties  as  if  he 
were  guilty  of  perjury." 

The  defendant  had  pleaded  to  the  indictment  at  the  previous 
sessions,  and  now 

Sir  Frederick  Tliesiger  Twith  whom  were  Clarkson  and  Battan^ 
tine\  moved  the  court  on  nis  behalf,  that  he  might  be  allowed  to 
witndraw  his  plea  of  not  guilty  to  the  third  and  fourth  counts,  for 
the  purpose  of  demurring  them.  He  had  been  suddenly  called 
upon  to  plead  at  the  last  session,  when  neither  his  counsel  nor 
attorney  was  present.  It  had,  in  fact,  been  arranged  between  the 
counsel  on  both  sides  that  the  case  should  stand  over,  and  it  whb 
supposed  that  he  would  not  be  brought  up,  but  it  happened  that 
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he  was  placed  at  the  bar,  and  the  officer  of  the  court  finding  him       ^o- 
there,  said,  ^'you  may  as  well  plead  now,"  and  he  did  so.    In     Bbowk. 
it  ▼.  IharckaMf  1  Car.  &  Mar.   617,   the  court  allowed  a  de-        — r 
fendant  to  withdraw  his  plea  under  similar  circumstances,  and  in  c.  se!  * 

R.  y.  Odffersy  2  Moo.  &  Rob.  479,  although  Mr.  Justice  Cresswell 
refused  such  an  application,  the  objection  to  the  indictment  beii^ 
one  of  the  merest  technicality,  his  lordship  at  the  same  time  saic^ 
"it  is,  however,  clearly  in  the  discretion  of  the  judge  whether 
a  prisoner  shall  be  allowed  to  withdraw  his  plea,  and  I  think  that 
for  the  purpose  of  substantial  justice,  such  withdrawal  should  be 
allowed,  but  not  for  a  mere  technical  objection  like  this." 

Pollock,  C.  B. — Then  you  must  show  the  court  that  your 
objection  is  a  substantial  one. 

Sir  F.  Thesiger  said,  his  objection  was  that  the  counts  in 
question  were  bad  in  not  setting  out  in  what  particulars  the  de- 
fendant stated  falsely. 

Pollock,  C.  B. — If  that  is  so,  you  may  have  the  benefit  of  the 
objection  hereafter. 

SEr  jP.  Thesiger  was  not  sure  that  that  would  be  so.  It  might 
be  that  the  count  would  be  good  after  verdict,  though  not  before, 
because,  as  the  allegations  follow  precisely  the  provisions  of  the 
statute,  the  want  of  particularity  might  be  cured  by  the  7  Geo.  4, 
c.  64. 

Pollock,  C.  B. — ^My  difficulty  is  this,  that  you  are  seeking  to  Practice. 
introduce  into  the  criminal  law  the  distinction  between  general 
and  spedal  demurrers.     If  your  objection  is  to  the  substance, 
you  may  take  advantage  of  it  in  arrest  of  judgment ;  it  is  only  in 
case  of  its  being  a  technical  one  that  it  will  be  cured  by  verdict. 

Sir  F.  Thesiger  was  not  prepared  to  decide  what  was  the 
[ffecise  character  of  the  objection,  he  only  felt  that  the  defendant 
might  be  prejudiced  by  the  course  that  nad  been  taken ;  he  had 
been  surprised  into  pleading  when  he  was  without  any  legal 
assistance  whatever,  and  it  was  only  a  matter  of  justice  to  place 
him  in  the  same  position  he  was  in  before.  This  case  was 
analogous  to  a  case  of  perjury  or  one  of  false  pretences,  where  it 
iras  necessary  to  allege  not  only  the  material  facts  constituting 
the  offence,  but  to  negative  the  truth  of  each  particular  allegation. 
And  an  indictment  stating  the  ofibnce  in  a  general  form  would 
surely  be  bad  in  substance. 

Pollock,  C.  B. — We  are  of  opinion  that  the  trial  ought  to 

{proceed,  and  that  the  defendant  ought  not  to  be  allowed  to  demur, 
t  is  admitted  that  unless  the  count  is  bad  the  application  cannot 
succeed.  But  it  is  a  mistake  to  say  that  the  count  is  bad.  The 
^ea  of  not  guilty  has  made  it  good ;  and  being  a  good  count  at 
the  time  of  tnis  application,  we  are  asked  to  turn  it  into  a  bad  one 
to  accommodate  tne  defendant.  But  then,  is  there  any  substantial 
moonvenience  to  which  the  defendant  is  subjected,  because,  if 
there  is,  it  would,  no  doubt,  be  our  duty  to  remedy  as  far  as 
posfflble  any  injury  he  may  have  sustained  by  an  inadvertent  plea. 
Now  the  objection  to  the  counts  in  question  is  that  they  are  too 
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^^'  general,  and  if  it  appeared  that  the  defendant  was  really  ignorant 
Brown,  of  the  particulars  of  the  charge  against  him,  we  would  take  care 
-—  that  he  should  be  properly  imormed  upon  lie  subject  before  his 
c.  86:  '  triaL  But  it  is  not  even  suggested  that  this  is  sa  K  the  general 
form  of  the  counts  rendered  a  less  amount  of  evidence  sufficient  to 
sustain  it,  that  again  would  be  reasonable  ground  of  complaint, 
but  it  is  plain  that  all  the  evidence  that  would  be  required  under 
the  most  special  count  that  could  be  framed,  must  be  given  nnder 
this  general  one.  Failing,  therefore,  to  perceive  thiEkt  the  de- 
fendant has  been  prejudiced  by  what  was  done,  we  decline  to 
interfere. 

CoLTMAN,  J.,  assented. 

In  support  of  the  charge  the  clerk  of  Trinity  Church,  Maiy- 
lebone  was  called;  he  said,  **  I  attended  at  the  church  on  tiie  19th 
of  June,  when  the  defendant  and  Esther  Field  attended  for  the 
purpose  of  being  married.  I  produce  the  roister  book  of  mai^ 
riages,  there  is  an  entry  of  the  1 9th  of  June,  in  my  writing.  It 
was  made  in  the  vestry  before  the  marriage  was  solemnized. 
I  asked  various  questions  of  the  defendant,  the  answers  to  which 
I  inserted  in  the  book.  Mr.  Hamilton,  the  curate,  was  not 
present  when  I  made  those  entries,  but  he  came  in  two  or  three 
minutes  afterwards.  The  partv  then  adjourned  into  the  church, 
and  the  ceremony  was  gone  tnrough — Mr.  Hamilton  offidating; 
I  heard  him  read  over  the  entiy  to  the  parties  afterwards,  and 
they  assented  to  its  accuracy.  The  clei^yman  then  signed  the 
book,  and  the  defendant  and  the  lady  sign^  it  afterwards.  I  and 
my  wife  then  signed  it  as  witnesses." 

ThesiffCTy  at  the  close  of  the  case  for  the  prisoner,  objected  in 
the  first  place  that  there  had  been  no  proof  of  the  book  in  which 
the  entries  were  made  having  been  provided  by  the  Repstrar- 
General,  and  this  was  rendered  essential  by  the  SOth  section  of  the 
statute.  Secondly,  as  to  the  two  first  counts,  they  alleged  that 
the  defendant  made  certidn  false  statements  to  the  clergyman,  for 
the  purpose  of  their  being  inserted  in  the  register,  whereas  the 
evidence  proved  that  the  entries  were  made  dv  the  derk,  and 
inserted  m  the  register  before  the  marriage. 

Pollock,  C.  B.,  overruled  the  objection,  and  stated  his  opinion 
that  in  point  of  law  there  was  no  insertion  in  the  register  until 
it  was  signed  by  tlie  clergyman ;  but  he  consented  to  reserve 
the  point. 

April  30. 

Before  Lord  Denman,  C.  J. ;  Wilde,  C.  J. ;  Pollock, 
C.  B. ;  Parke,  B. ;  Patteson,  J.;  Coltman,  J.;  Rolfe,  B.; 
WiGHTMAN,  J. ;  Cresswell,  J. ;  Erle,  J. ;  Platt,  B.  ;  and 
Williams,  J. 

Case  reserved.  Sir  F.  Thesiger  (with  whom  was  BaHantine\  for  the  prisoner, 
said,  that  he  was  in  some  difficulty  as  regarded  one  of  the  points 
which  he  had  wished  should  be  reserved,  but  which  was  not  reserved 
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by  the  case.    It  was  as  to  the  application  he  had  made  at  the        ^^^* 
tnal  that  the  defendant  should   oe  permitted  to  withdraw  his     BboW 
^ea.  — r 

LOBD  Denmak,  C.  J. — ^How  could  that  point  be  reserved?  ^^^^^^^ 
What  authority  have  we  to  review  a  decision  which  was  one  ^     ^ZZ^^a 
peculiarly  for  the  discretion  of  the  presiding  judge  ?  wwrred. 

Pollock,  C.  K — ^I  had  no  intention  of  reserving  that  point* 
My  brother  Odtman  and  I  decided  it  without  entertaining  the 
least  doubt  upon  the  subject. 

Sir  F.  Thmger. — This  is  an  indictment  under  the  40th  and  4l8t 
sections  of  the  6  &  7  WilL  4,  c  86.  The  first  objection  is  that 
there  was  no  proof  ^ven  that  the  marriage  register  books  in 
which  the  entry  was  made  had  been  provided  by  the  Registrar- 
GreneraL  Now  that  was  essential  to  complete  the  proof  against 
the  jHrisoner.  The  object  of  the  act  of  Parliament  was  to  secure 
an  accurate  raster  of  marriages  throughout  the  kingdom  Hie 
read  llie  30th,  31st,  40th,  and  41st  sections  of  the  act).  The 
finit  of  those  sections  required  that  certain  books  should  be  pro- 
vided by  the  Se^istraivGeneral,  and  the  41st  especially  refers  to 
entries  to  be  made  in  such  books.  The  clergyman  is  empowered 
to  pot  certain  questions  to  the  parties  for  the  purpose  of  insertion 
— not  in  any  book  that  he  may  think  proper,  but  in  that  book 
skme  which  the  Legislature  has  specified.  The  indictment  charges 
tBe  defendant  with  making  a  false  statement  for  the  purpose  of  its 
being  inserted  in  that  precise  book.  Unless  there  is  such  a  book 
there  cannot  be  such  a  purpose,  and  no  offence  can  be  committed. 
Proof  then  of  it  being  duly  provided  in  accordance  with  the  act 
is  an  essential  part  of  the  evidence.  Looking  at  the  intention  of 
the  framers  of  the  act,  this  is  the  only  reasonable  construction  of 
it,  for  they  make  that  book  the  only  record,  the  only  authentic 
document  of  what  they  wish  preserved. 

WiLDB,  C.  J. — Suppose  the  prisoner  had  made  a  false  state- 
ment in  answer  to  a  question,  and  that  the  clergyman  refused 
to  enter  it,  believing  it  to  be  false.  Would  not  that  be  an 
offence? 

Sir  F.  Thesiger. — Probably  it  might.  I  do  not  mean  to  deny 
that  an  offence  might  be  committed,  although  there  was  in  fact 
no  entry,  but  the  statement  must  be  made  with  the  intent  that 
it  should  be  entered  in  the  proper  book,  and  there  is  no  book 
here  to  which  such  an  intention  could  apply.  Secondly,  the 
all^ations  in  the  indictment  are,  that  a  marriage  had  been 
solemnized  by  Mr.  Hamilton;  that  it  was  his  duty,  after  such 
eolemnization,  to  make  certain  entries,  &c.,  and  that  the  prisoner 
made  £dse  statements  for  the  purpose  of  their  being  so  entered. 
The  duties  of  the  clergyman  are  prescribed  by  the  Slst  section 
of  the  act.  He  is  to  register  the  particulars  required  in  the 
duplicate  books  immediately  after  the  ceremony;  the  entry  is  then 
to  be  signed  by  him,  by  the  parties  married,  and  by  two  witnesses. 
By  that  section  the  duty  of  making  the  entry  is  imposed  upon 
tbus  detgyman  himself.     To  enable  Um  to  do  so  the  40th  section 
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gives  him  authority  to  ask  the  necessary  questions.  This  40th 
section  points  out  the  time  at  which  the  questions  are  to  be  asked, 
for  they  are  to  be  put  to  the  parties  married — ^not  to  parties  about 
to  be  married.  Coupling  then  the  40th  with  the  41st  section, 
as  containing  what  the  duty  of  the  clergyman  is,  and  the  time  at 
which  it  conunences,  it  is  clear  that  the  false  statement  which  is 
to  be  the  subject  of  punishment  is  one  to  be  made  to  the  clergy* 
man  by  the  parties  who  have  been  married  pn  an  application  made 
to  them  by  the  clergyman  himself.  No  other  person  has  authority 
to  put  these  questions.  I  do  not  mean  to  carry  my  propomtion 
so  far  as  to  argue  that  if  after  the  marriage  has  taken  place,  the 
clerk,  in  the  presence  of  the  clergyman  and  by  his  authority,  were 
to  put  the  questions,  that  that  would  not  be  a  compliance  with 
the  act.  In  the  case  of  R.  v.  Spalding,  1  Car.  &  Mar.  568, 
Patteson,  J.  held,  that  where  a  town-clerk,  in  the  presence  and 
under  the  authority  of  the  returning  officer,  put  a  question  to 
a  voter  to  which  a  false  answer  was  given,  that  was  equivalent 
to  a  questioning  by  the  returning  officer  himself.  But  suppose 
in  that  case  that  as  the  voter  was  coming  to  the  poll  he  had  been 
met  by  a  person  who  produced  a  paper  with  the  questions  written 
down ;  that  the  questions  were  put  to  him,  the  answers  written, 
and  the  paper  then  had  been  taken  to  the  returning  officer,  who, 
instead  of  asking  the  questions  of  the  voter,  read  the  contents 
of  the  paper  to  him,  and  asked  him  if  it  was  correct.  If  the 
voter  answered  yes,  could  he  be  indicted  ? 

Wilde,  C.  J. — He  could  not  be  said  to  have  given  a  false 
statement. 

Sir  F.  Thesiger. — It  would  have  been  a  false  answer  to  the 
question  put  to  him. 

Wilde,  C.  J. — But  that  is  not  the  offence  here  charged.  It  is 
the  having  made  a  false  statement. 

Sir  F.  Thesiger. — If  I  am  correct  in  my  construction  that  no 
person  but  the  clergyman  has  the  power  to  make  the  specified 
inquiries,  and  that  the  statement  must  be  made  after  the  marriage 
ceremony  has  been  performed,  then  any  statement  which  has 
been  before  marriage  cannot  be  within  the  act  of  Parliament, 
and  there  is  no  other  statement  here.  The  putting  the  questions 
before  or  after  marriage  may  make  a  great  difference  in  the 
conduct  of  the  individual;  he  may  have  an  interest  in  falsely 
answering  before  the  marriage  has  taken  place,  he  can  have  none 
afterwards ;  perhaps,  in  this  case,  had  the  questions  been  put  to 
him  after  the  ceremony,  he  might  have  given  very  different 
answers.  What  authority  had  the  clerk  to  put  the  questions  in 
the  clergyman's  absence.     It  is  he  that  has  made  the  entry. 

Pollock,  C.  B. — But  can  there  be  said  to  be  any  entry  until 
the  clergyman  has  signed  it  ? 

Sir  F.  Thesiger, — His  signature  alone  would  not  make  it  a 
proper  entry,  unless  the  other  requisites  had  been  complied  with. 
He  reads  out  from  an  entry,  which  had  been  previously  made 
by  an  unauthorized  person,  certain  particulars ;    he  asks,  "  is  that 
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correct  ?"  the  defendant  answered  in  the  affirmative,  and  for  that        ^o* 
answer  he  is  arraigned.     How  could  that  answer  have  been  given      brown. 
for  the  purpose  oi  being  inserted?    The  act  does  not  say  "  with        — - 
a  view   to  its  being  entered "  or  "  for  the  purpose  of  being  ^^       '  * 
roistered,"  but  "for  the  purpose  of  being  inserted.''     It   was 
never  contemplated  by  the  act,  nor  intended  by  the  defendant, 
that  such  an  answer  should  be  inserted  in  the  register.     Suppose 
this  case :  there  is  an  indictment  for  obtaining  goods  under  false 
pretences,  and  it  turns  out  that  the  accused  is  already  in  pos- 
sesfflon  of  the  goods,  but  he  tells  a  &lsehood  for  the  purpose  of 
retaining  the  possession.      Surely  such  an  indictment  would  not 
lie.     So  the  defendant  here  knows  that  the  entry  is  already  made, 
and,  therefore,  his   object  is,  not  that  it  should   be  made,  but 
merely   that  it    should  be    retained.     The   simple   question  is, 
whether  this  false  statement  can  be  said  to  have  been  made  for 
the  purpose  of  being  inserted  in  the  register,  when  the  insertion 
has  taken  place  before,  and  where  the  motive  for  perpetrating 
a  fraud  was  entirely  gone. 

Lord    Denman,  C.  J.  —  Mr.   Attomey-Generaly  we  do  not 
tlmik  it  necessary  to  hear  you. 

TJie  Judges  held  the  conviction  to  be  right 


;  MUNSTEK  CIRCUIT. 

i  Limerick  County  Spring  Assizes,  1848. 

Crown  Side. 

(Before  Moore,  J.) 

Anontmous.  (a) 

Evidence — Statute  27  Geo,  3,  c.  15 — Assault  to  deter  party  from  giving 
evidence — Common  assault — 1  Vict  c.  85,  s.  10. 

The  prisoners  were  indicted /or  an  assault  under  the  statute  27  Geo.  3, 
e,  15,  which  makes  it  felony  to  make  use  of  any  force^  or  inflict  any 
manner  of  bodily  harm  or  punishment  whatsoever^  to  deter  any  persofi 
from  giving  evidence ;  the  evidence  was,  that  the  prosecutor,  while 
detained  in  gaol  as  a  witness  against  certain  persons,  was  frequently 
spoken  to  on  the  subject  by  the  prisoners,  called  a  spy  and  informer, 
and  told  not  to  prosecute,  and  two  days  after  was  assaulted  and 
beaten  by  them,  no  allusion  being  made  to  the  subject  during  the 
assault. 

Held,  that  the  charge  of  felony  under  the  statute  was  not  sustained, 

THE  prisoners  were  indicted  for  assaulting  the  prosecutor, ^w*  ANomrMors. 
the  purpose  of  deterring  him  from  giving  evidence  on  a  criminal 
ekarge    then   pending   against    two    persons    named    Maher    and 

(a)  Reported  by  W.  St.  Leger  Babixoton,  Esq.,  Barrister-al-Law. 
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Assault— 
Eridenoe. 


Anonymous.  McMahon.      The  indictment  was  framed  under  the  statute  27 
Gea  3^  c.  15,  which  makes  the  offence  felony,  (a) 

The  case  mainly  rested  upon  the  testimony  of  the  prosecutor, 
who  stated  that  while  he  was  detained  in  gaol  as  a  witness  against 
the  above-mentioned  persons,  the  prisoners  asked  him^  was  he 
turned  informer,  and  told  him  not  to  do  any  such  thing,  as  to  be 
prosecuting  boys,  mentioning  the  names  of  Maher  and  McMahon, 
and  called  him  a  spy,  and  two  days  after  beat  him  severely,  but 
did  not  say  anything  to  him  on  the  subject  at  the  time  they  were 
beating  hun,  but  did  continually  before. 

This  being  the  only  evidence  to  show  that  the  assault  was 
committed  for  the  purpose  of  deterring  the  prosecutor  from  giving 
evidence, 

Moore,  J. — Thought  the  prosecution  could  not  be  sustained. 

John  PlunheU — ^It  is  a  question  for  the  jury ;  they  can,  under 
the  1  Vict.  c.  85,  s.  10,  convict  the  prisoners  of  an  assault,  for  the 
felony  charged  in  the  indictment  includes  an  assault  against  the 
person. 

The  case  was  left  to  the  jury  as  one  of  assault. 

Verdictf  GuUiy. 

For  the  crown, 

Bennett,  Q.  C,  and  The  Honourable  J.  Plunket,  Q.  C. 

The  prisoners  were  undefended. 


{a)  The  8th  section  of  the  stat.  27  Geo.  3,  e.  15,  enacts  that  if  any  person  or  permis 
''snail  make  use  of  any  manner  of  force,  or  inflict  or  threaten  to  inflict  any  manner  of 
bodily  pain  or  punishment  whatsoerer/*  to  deter  or  preyent  any  person  from  giving  eTidenee 
in  any  case,  civil  or  criminal,  or  on  account  of  any  person  having  declined  or  refwd  to  enter 
into  any  unlawfiil  combination  or  agreement,  or  on  account  of  any  persons  having  given 
evidence  in  any  action  or  prosecution,  civil  or  criminal,  every  such  person  and  all  persom 
aiding,  abetting,  and  assistmg  therein,  being  thereof  by  due  coune  of^law  convicted,  soall  be 
adjured  guilty  of  felony,  without  benefit  of  clergy,  &o.y  &o. 
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^MMISSION    OF    OYER    AND    TERMINER    AND 
GENERAL    GAOL    DELIVERY    FOR    THE 
COUNTY  AND  CITY  OF  DUBLIN. 

August  9,  1848. 

(Before  Pigot,  C.  B.,  and  pENNErATHEB,  B.) 

Reg.  v.  Farrell  and  Moore,  (a) 

Practice — Prosecution — Calling  toiinesses  on  hack  of  bill, 

dge  ought  not  to  have  imposed  upon  him  the  appearance  of  acting 

prosecutor. 

he  witnesses  who  have  been  examined  before  the  grand  jury  ought  to 

called  by  the  prosecutor. 

xsel  ought  to  be  employed  to  prosecute. 

ases  of  felony,  the  prosecutor  will  be  allowed  the  expenses  of  the 

asecution,  where  it  has  been  properly  conducted. 

^.THARINE    FARRELL  and  Jane  Moore  were  given  in        »ko. 

charge  to  the  jury  upon  an  indictment  charging  them  with     fa,^ll 
ng  unlawfully  received  certain  articles,  the  goods  of  Patrick        and 
jhy,  well  knowing  them  to  be  stolen.     The  prosecution  was        2^' 
iucted  by  the  clerk  of  the  crown.  ^^®^ 

A.  Curran  defended  the  prisoners,  "^  ^'"^' 

he  prosecutor  and  his  servant-maid  were  examined  in  support 
le  charge,  and  stated  that  they  believed  the  articles  produced, 
which  were  found  by  a  Serjeant  of  the  detective  police 
lie  house  of  the  prisoner  Catharine  Farrell,  to  be  the  pro- 
Y  of  the  prosecutor,  but  would  not  swear  positively  to  their 
tity. 

urran  addressed  the  jury,  who,  after  a  brief  charge  from 
Baron  Pennefather,  at  once  acquitted  both  prisoners.  Upon 
;h  the  prosecutor  said  that  he  had  not  hitherto  made  any 
rvation,  being  unwilling  to  prejudice  the  prisoners,  but  that 
ow  wished  to  state  that  one  of  the  witnesses,  who  had  been 
Dined  before  the  grand  jury,  had  not  been  produced,  although 
testimony  would  have  been  most  important  on  the  trial, 
e  had  been  concerned  in  the  robbery,  and  had  since  become  an 
•over. 

ENNEFATHER,  B. — If  the  fact  is  as  you  state  it,  there  has 
I  great  negligence  somewhere. 

he  clerk  of  the  crown,  in  answer  to  the  court,  stated  that 
name  of  the  witness  in  question  appeared  on  the  back  of 
bill 

(a)  Reported  by  W.  St.  Leobb  Babinoton,  Esq.,  Barrister-at-Law. 
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Reg. 

V. 

Farrell 

AND 
MOORB. 

Practice — 
Grand  jury. 


Pennefather,  B. — Then  it  was  very  wrong  not  to  have  called 
him,  and  examined  him  at  the  triaL  It  is  the  duty  of  the  clerk 
of  ihe  crown,  where  counsel  are  not  employed  to  prosecute,  to 
conduct  the  prosecution  generally,  and  examine  the  witnesses ;  and 
where  the  names  of  witnesses  are  on  the  back  of  the  bill,  it  is  his 
duty,  it  is  incumbent  fd  him  to  call  them ;  it  is  not  only  due  to 
the  public,  but  also  due  to  the  prisoner,  that  every  one  produced 
before  the  grand  jury  should  be  called,  (a) 

Curran. — It  would  be  very  desirable  if  your  lordships  would 
make  a  rule  that  has  been  made  in  England,  that  where  there  is 
no  counsel  employed  by  the  prosecutor,  the  prosecution  should 
be  given  to  one  of  the  junior  counsel  present,  for  the  assistance 
of  the  clerk  of  the  crown,  who  has  a  great  deal  of  other  business 
to  attend  to. 

Pennefather,  B. — I  disapprove  of  employing  counsel  en 
the  mamenty  as  I  do  not  think  a  prosecution  can'  be  properly 
carried  on  in  that  way ;  I  will  say  that  in  many  instances  cases 
are  very  imperfectly  prosecuted  by  the  clerk  of  the  crown.  But 
in  this  instance  Mr.  Brophy,  the  prosecutor,  ought  to  have  at- 
tended to  the  case:  he  nngnt  have  employed  counsel.  If  parties 
do  employ  counsel  to  prosecute,  it  is  in  the  power  of  the  court  to 
order  them  the  expenses  of  the  prosecution;  and  where  it  has 
been  properlv  carried  on,  I  have  never  omitted  to  do  it :  really, 
the  not  havmg  counsel  employed  to  prosecute,  does  impose,  or 
appear  to  impose,  on  the  judge,  a  duty  which  he  ought  not  to  have 
the  appearance  of  discharging. 

Curran. — In  two  cases  reported  in  Cox's  Criminal  Law  Cases, 
an  opinion  has  been  expressed  by  judges  in  England,  which 

coincides  with  your  lordship's.     (See   Reg.  v.  ,   1  Cox's 

Crim.  Cas.  48 ;  The  Queen  v.  Hezell,  ib.  348 ;  and  also  Reg  v. 
Piwe,  2  Cox's  Crim.  Cas.  221.) 

Pennefather,  B. — I  have  not  seen  those  cases,  and  was  not 
aware  of  them,  but  I  am  very  glad  to  have  been  corroborated 
by  them  in  my  opinion.  Where  a  prosecutor  is  of  ability  to  do 
it,  he  ought  to  employ  counsel,  ana  in  most  cases  of  felony  the 
court  wiU  give  him  the  expenses  where  the  prosecution  has  been 
properly  conducted. 


(a)  See  The  Queen  v.  Barley ,  2  Cox's  Crim.  Cas.  191 ;  R  v.  Carpenter,  1  Cox's  ^Mm. 
Cas.  72 :  and  R.  v.  Holden,  8  C.  &  P.  606,  in  fiiYour  of  the  neeessitr  of  all  the  witBessts 
on  the  oack  of  the  bill  being  called  by  the  prosecutor;  but  see  the  later  CiM  of  Beg.  f. 
Edwards f  Underwoody  and  Edwards,  p.  82,  stqfra,  per  E&lb,  J.,  contra. 
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QUEEN'S  BENCH. 

Easter  Term,  1848.^— Jfa^  5  and  6. 

[In  Error.] 

Thomas  Shea  v.  The  Queen. 
William  Dmtyer  v.  The  Queen,  (a) 

Indictmenij  sufficiency  of— Stat  1  Vict  c,  85,  8,  2 — Wounding  by  fire- 
arms with  intent  to  murder — Non-averment  of  infliction  of  injury 
dangerous  to  Ufe — Capital  sentence — Several  counts — Judgment  on 
one  count  not  vitiated  by  discharge  of  jury  from  finding  on  the  others. 

An  imUctmenty  in  the  first  county  charged  that  T.  S.,  with  a  leaden  ball 
and  shoty  out  of  a  gun  by  force  of  gunpowder  shot  and  sent  forthy 
&  Z>.  feloniously  did  strike^  penetrate,  and  wound,  with  intent,  in  so 
doing,  the  said  S.  D.  feloniously  to  kill  and  murder;  and  that  W,  2>. 
fpof  present,  aiding  and  abetting.  Another  count  charged  W,  Z>.  a^ 
principal,  and  T,  S,  as  present,  aiding  and  abetting ;  and  in  other 
eotaUs  they  were  charged  cts  principals  and  accessaries  respectively 
in  the  like  wounding  of  S.  D.  with  intent  to  disable  him,  and  to  do  him 
grievous  bodily  harm.  The  record  stated  that  the  prisoners  were  found 
guilty  upon  the  first  count,  and  sentenced  to  death;  and  that  the  jury 
were  discharged  from  giving  any  verdict  upon  the  other  counts, 

Edd,  that  the  first  count  sufficiently  charged  a  wounding  within  the 
meaning  of  the  stat,  1  Vict  c,  85,  s,  2,  and  warranted  the  judgment 
pronounced  upon  it,  notwithstanding  the  non-averment  of  the  infiiction 
of  bodily  injury  dangerous  to  life. 

EM  also,  that  the  discharge  of  the  jury  from  giving  any  verdict  upon 
ike  issues  joined  on  the  other  counts  did  not  render  the  judgment  upon 
ike  first  count  erroneous, 

THE  prisoners  Thomas  ,Shca  and  WiUiam  Dwyer  were  tried       Shea 
ana  convicted  at  the  Spring  Assizes  of  1848  for  the  King's  ™     ^ 
County,  before  the  Lord  Chief  Justice,  upon  an  indictment  framed      Dw^^** 
under  the  provisions  of  the  statute  7  Will.  4  &  1  Vict  c.  85,  the  „,     ^ 

firs>t  count  of  which  was  as  follows: —  "^ ueen. 

King's  County,  to  wit : — The  jurors  for  our  lady  the  Queen,  Wounding  by 
ipon  their  oath,  do  say  and  present  that  Thomas  Shea,  late  of  i  viS°c.  85. 
Wighton,  in  the  King's  County,  labourer,  William  Dwyer,  late  of 
*Mne  place,  labourer,  and  a  certain  person  to  the  jurors  afore- 
said unknown,  being  evil  disposed  persons,  and  not  having  the 
w  of  God  before  their  eyes,  but  being  moved  and  seduced  by 
fl»€  instigation  of  the  devil,  on  the  5th  day  of  November,  in  the 
^Uh  year  of  the  reign  of  our  sovereign  lady  Queen  Victoria,  with 
force  and  arms,  at  Laughton  aforesaid,  in  the  King's  County  afore- 
said, in  and  upon  Stephen  Dobbyn,  in  the  peace  of  God  and  our 
My  the  Queen,  then  and  there  being,  feloniously  did  make  an 
•^wlt;  and  that  the  said  Thomas  Shea,  a  certain  gun  then  and 

(a)  Beported  bj  W.  St  Legeb  BabiitotoN)  Esq.,  Barrister-at-Law. 
^OL.  IIL  L 
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DWYER 
V. 

The  Quekx. 

Wounding  by 
fire-arms, 
1  Vict.  c.  8.3. 


Indictment. 


Shea.  there  loaded  and  charged  with  gunpowder  and  one  leaden  ball  and 
The  Queen,  divcrs  leaden  shot,  wliich  gun  he  the  said  Thomas  Shea,  in  both 
his  hands,  then  and  there  had  and  held,  at  and  against  and  upon 
the  said  Stephen  Dobbyn  then  and  there  feloniously  did  shoot  off 
and  discharge ;  and  that  the  said  Thomas  Shea,  with  the  leaden 
ball  and  shot  aforesaid,  out  of  the  gun  aforesaid,  then  and  there 
by  force  of  the  gunpowder  shot  and  sent  forth  as  aforesaid,  the 
said  Stephen  Dobbyn,  in  and  upon  the  left  arm  and  left  thigh  of 
him  the  said  Stephen  Dobbyn,  then  and  there  feloniously  did  strike, 
penetrate  and  wound,  with  intent,  in  so  doin^,  him  the  said  Stephen 
Dobbyn  then  and  thereby  feloniously,  wilfully  and  of  his  malice 
prepensed  to  kill  and  murder ;  and  that  the  said  William  Dwyer 
and  the  said  person  to  the  jurors  unknown  at  the  time  of  commit- 
ting the  felony  aforesaid,  then  and  there  witli  force  and  arms,  at 
Laughton  aforesaid,  in  the  King's  County  aforesaid,  feloniouslY, 
wilfully,  unlawfully  and  maliciously  were  present,  felonioutty 
counselUn^,  aiding  and  abetting  the  said  Thomas  Shea  the  felony 
aforesaid,  m  manner  and  form  afores^d,  to  do  and  commity  against 
the  peace  of  our  said  lady  the  Queen,  her  crown  and  dignity,  and 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. 

In  the  second  count  the  prisoner  Shea  was  charged  with  shoot- 
ing at  Dobbyn  with  intent  to  disable  him,  and  the  other  prisoner 
with  being  present,  aiding  and  abetting ;  and  in  the  third  count 
the  offence  was  charged  to  have  been  committed  with  intent  to  do 
him  some  grievous  bodily  harm. 

The  fourtl)  count  charged  a  wounding  (in  manner  stated  in  tlie 
first  count)  by  the  prisoner  Dwyer,  with  intent  to  murder,  and 
that  Shea  was  present  aiding  and  abetting. 

The  fifth  and  sixth  counts  charged  the  shooting  at  by  Dwyer, 
with  intent  to  disable  and  to  do  some  grievous  bodily  harm,  and 
that  Shea  and  the  said  person  unknown  were  present  aiding  and 
abetting. 

The  seventh  count  charged  a  wounding  by  a  person  unknown, 
with  intent  to  murder,  and  that  the  prisoners  Shea  and  Dwyer 
were  present  aiding  and  abetting. 

The  eighth  count  charged  a  shooting  at  by  a  person  unknown, 
with  intent  to  disable,  and  that  Shea  and  Dwyer  were  present 
aiding  and  abetting. 

The  ninth  count  charged  a  shooting  at  by  a  person  unknown, 
with  intent  to  do  some  grievous  bodily  harm,  and  that  the  pri- 
soners were  present  aiding  and  abetting. 

The  record,  after  setting  out  the  above  indictment,  and  stating 
that  the  prisoners  had  pleaded  not  guilty,  and  that  issue  had  been 
joined  on  the  part  of  the  crown,  and  that  the  sheriff  had  been 
directed  to  cause  a  jury  to  come,  &c.  &c.,  proceeded  in  the  follow- 
ing tenus : — "  And  the  jurors  of  the  said  jury  so  impanelled  as 
aforesaid,  being  duly  elected  and  sworn  to  speak  the  truth  of  and 
concerning  the  premises  in  the  indictment  aforesaid  above  speci- 
fied, do  say  upon  their  oath,  that  they  the  said  Thomas  Shea  and 
William  Dwyer  respectively  are  and  each  of  them  is  guilty  of  the 
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felony  in  the  said  first  count  of  the  said  indictment  above  specified       ^^ba 
and  charged,  in  manner  and  form  as  the  same  is  by  the  said  first  thb  Quebn. 
count  charged  and  alleged  against  them  the  sud  Thomas  Shea  and      Bwybb 
William  Dwyer.    Whereupon  as  to  the  several  issues  joined  in  the  thb  Qubbk. 
Snd,  3rd,  4th,  5th,  6th,  7th,  8th,  and  9th  counts  of  the  said  indict-        -7— 
ment,  the  said  jurors  of  the  said  jury  so  impanelled  as  last  afore-  fir^Smaf  ^ 
odd,  are  by  the  court  here  discharged  from  giving  any  verdict  upon  1  Yict  e.  86. 
the  premises  on  the  several  issues  so  2ndly,  3rdly,  4tlily,  5tnly, 
Stilly,  7thly,  Sthly,  and  9thly  above,  in  manner  and  form  as  the 
■me  are  joined,  or  any  of  them.      Upon  which  it  is  severally 
demanded  of  them,  the  said  Thomas  Shea  and  William  Dwyer, 
vhether  they  or  either  of  them  now  have  or  hath  anything  to  say 
far  theniBelves  or  himself,  wherefore  the  said  justices  here  ought  not, 
upon  the  premises  and  verdict  aforesaid,  to  proceed  to  judgment  and 
execation  against  them  the  said  Thomas  Shea  and  Williimi  Dwyer, 
lad  each  of  them,  for  the  said  felony  in  the  said  first  count  of  the 
■id  indictment  above  specified  and  alleged,  who  nothing  further 
msf  than  they  had  before  said.     Whereupon  all  and  singular  the 
pranses  being  seen  and  by  the  said  justices  here  fully  understood, 
It  is  oonBidered  and  adjudged  by  the  said  court  here,  that  they  the 
mid  Thomas  Shea  and  William  Dwyer,  and  each  of  them,  for  the 
mid  felony  in  the  said  first  count  of  the  said  indictment  above 
necified  and  charged,  be  taken  from  the  bar  of  the  court  where  j  ^^^   . 
they  now  stand  to  the  place  from  whence  they  came,  the  gaol,  and 
that  they  and  each  of  them  be  thence  conveyed  to  the  common 
place  of  execution,  the  gallows,  and  that  they  and  each  of  them  be 
there  hanged  by  the  neck  until  they  and  each  of  them  be  dead.** 

Upon  tinis  record  the  prisoners  sued  out  separate  writs  of  error, 
iiB^ning  severally  the  following  errors, — 

Krstly.  That  the  judgment  of  death  was  not  warranted  for  the 
offence  stated  in  the  first  count  of  the  indictment 

Secondly.  That  judgment  of  death  was  not  warranted  by  any 
utter  stated  upon  the  record. 

Thirdly.  That  it  did  not  appear  by  the  record  that  the  prisoner 
was  convicted  of  a  felony  warranting  the  judgment  therein. 
•  Fourthly.  That  there  was  a  misjoinder  of  the  first  with  other 
eoants. 

Fifthly.  That  it  did  not  appear  from  the  first  count  tliat  any 
bodily  injury  dangerous  to  life  was  inflicted  on  the  said  Stephen 
Dobbyn. 

Sixthly.  That  the  jury  ought  not  to  have  been  and  could  not 
lepdly  be  discharged  from  finding  a  verdict  upon  the  issues  joined 
oa  the  2nd,  3rd,  4th,  5th,  6th,  7th,  8th,  and  9th  counts  of  the  said 
iafictment. 

Seventhly.  That  it  did  not  appear  by  the  record  that  there  was 
aij  strong  or  urgent  necessity  or  any  lawful  cause  or  excuse  for 
dMiarging  the  jury  from  findmg  a  verdict  upon  those  issues. 

£ighthly.  Tlmt  it  did  not  appear  by  the  record  that  the  prisoner 
was  callea  upon  to  look  to  his  challenges  upon  the  impanelling  of 
the  jury. 

l2 
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And  ninthly.  That  judgment  was  given  for  the  said  lady  the 
Queen ;  whereas  it  ought  to  have  been  given  for  the  said  prisoner. 

To  these  assignments  the  erown  pleaded  in  each  case  in  nnlb 
est  erratum. 

The  prisoners  having  been  brought  up  to  the  bar  of  the  court, 
the  cases  were  now  (May  5)  called  on  for  aimiment. 

Hayes  (with  whom  were  McDonoghy  Q.  C.,  and  J.  A.  Cyrran)^ 
for  the  plaintiffs,  in  error. — There  are  nine  errors  assigned  upon 
this  record.  The  first,  second,  third,  and  fifth  raise  but  one 
substantial  question,  namely,  whether  upon  the  first  count  of 
the  indictment  a  sentence  of  death  could  legally  be  pronounced. 
The  sixth  and  seventh  raise  another  question,  whether  the  course 
adopted  in  discharging  the  jury  from  finding  upon  the  issaes 
after  the  first  was  legal  or  not.  These  two  are,  upon  cona- 
deration,  the  only  grounds  of  error  upon  which  we  naean  to 
rely.  The  first  count  of  the  indictment  appears  \jq  be  framed 
under  the  statute  7  Will.  4  &  1  Vict.  c.  85.  It  states  that  a 
certain  gun  he  the  said  Thomas  Shea,  in  both  his  hands,  then  and 
there  had  and  held,  at  and  against  and  upon  the  said  Stephen 
Dobbyn  then  and  there  feloniously  did  shoot  off  and  dischaige ; 
and  that  the  said  Thomas  Shea,  with  the  leaden  baU  and  shot 
aforesaid,  out  of  the  gun  aforesaid,  then  and  there,  by  force  of  Ihe 
gunpowder,  shot  and  discharged  and  sent  forth  as  aforesaid,  Ihe 
said  S.  D.  in  and  upon  the  left  arm  and  thigh  of  him  the  said  S.  D. 
then  and  there  feloniously  did  strike,  penetrate  and  woundy  with 
intent,  in  so  doing,  the  said  S.  D.  then  and  there,  &c.  &c.,  to  IdD 
and  murder.  Where  a  wound  of  such  description  is  charged,  and 
where  the  indictment  is  silent  as  to  that  wound  being  dangerous 
to  life,  the  offence  charged  does  not  come  within  the  2nd  sectioft 
of  the  Act  of  1  Vict.  c.  85,  which  enacts  "  That  whosoever  shall 
administer  to  or  cause  to  be  taken  by  any  person  any  poison  or 
other  destructive  thing,  or  shall  stab,  cut,  or  wound  any  person,  or 
shall  by  any  means  whatsoever  cause  to  any  person  any  bodily 
injury  aangerous  to  life,  with  intent,  in  any  of  the  cases  aforesiud, 
to  commit  murder,  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  suffer  death."  [Moore,  J. — You  take  the  word  wooiid 
in  the  second  section  in  conjunction  with  cutting  or  stabbing,  and 
then  say  that  the  word  wound  in  the  indictment  must  mean  an 
injury  ejiLsdem  generisJ]  Yes.  The  first  of  the  series  of  acts  on 
this  subject  was  Lord  Ellenborough's  Act,  which  provides  that 
"  if  any  person  shall  wilftilly,  maliciously,  and  unlawfully,  presenl^ 
point,  or  level  any  kind  of  loaded  firearms  at  any  of  His  Majesty's 
subjects,  and  attempt,  by  drawing  a  trigger,  or  in  any  other  maa- 
ner,  to  discharge  the  same  at  or  against  his  or  their  person  or  per- 
sons, or  shall  wilfully,  maliciously,  and  unlawftJly  stab  or  cut  any 
of  His  Majesty's  subjects  with  intent,  &c  to  miirder  or  rob,  or  to 
maim,  disfigure,  or  disable  such  His  Majesty's  subject  or  subject^ 
or  with  intent  to  do  some  other  grievous  bodily  harm,  &c.,  &c-,  the 
person  or  persons,  &c  so  offending,  &c.  shall  suffer  death  as  in  cases 
of  felony,  without  benefit  of  clergy."  In  that  statute  a  number  rf 
acts,  with  a  number  of  intents,  are  enumerated,  any  one  of  which 
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sabjected  the  offender  to  capital  punishment,  and  so  the  law  con-       ^^^ 

tinued  until  the  acts  of  9  Geo.  4,  c  31,  Eng.,  and  10  Geo.  4,  c.  34,  Ir.,  thk  Queen. 

which  were  enacted  in  consequence  of  its  being  supjx)8ed  that  some      Dwyeb 

persons  had  escaped  punishment  from  the  want  of  generality  in  the  thb  QuBBit. 

terms  of  the  previous  act  of  43  Geo.  3,  and  in  those  acts  the  word        ■- — 

wound  was  introduced.     The  case  otRex  v.  McDemwt  (K.  &  K.  356),  te^m^  ^ 

shows  the  necessity  of  attending  strictly  to  the  pure  meaning  oif  i  Vict  c.  86. 

the  word  as  intended  by  the  Legislature.    The  word  "  wound  "  in  the 

statute  of  10  Geo.  4,  is  used  as  a  generic  term,  the  injury  averred 

ia  the  first  count  of  the  indictment  does  not  come  within  the  legal 

neaning  of  it.     In  R.  v.  Stephens  (1  M.  C.  C.  409),  it  was  held 

duit  to  support  an  indictment  under  the  corresponding  English  act, 

9  Greo.  4,  c.  31,  the  wound  must  be  inflictecf  with  some  int»tru- 

menty  and  the  conviction  was  held  erroneous ;  so  in  Marrow's  case 

(1  M.  C.  C.  456),  it  was  held  that  throwing  vitriol  with  intent  to 

fisfigure,  and  so  wounding  a  person,  was  not  a  wounding  within 

the  statute.     In  ShearcTs  case  (2  M.  C.  C.   13),  it  was  at  first 

doobted  whether  a  wound  inflicted  on  the  prosecutor's  head  by  a 

Uow  of  a  gun,  came  within  the  statute,  because  a  hat  intervened, 

bat  in  that  case  the  conviction  was  upheld.  The  Legislature  having, 

la  the  reign  of  Geo.  4,  classified  the  offences,  there  is  a  further 

daaofieation  in  the  act  of  1  Vict,  c  85,  the  second  section  of  which 

provides,  that  those  who  do  certain  acts  therein  specified  shall 

nffer  death,  but  that  those  who  do  certain  other  acts  specified  in  Arpimont  for 

the  third  section,  though  they  may  be  of  as  heinous  a  nature,  shall  P"***^®"* 

ndBsr  the  secondary  punishment  of  transportation  only.    [Black- 

BUKNS,   C.  J. — Then  your  proposition  is,  that  shooting  at  with 

intent  to  murder,  is  not  within  the  second  section.]     I  do  not 

mean  to  say  but  that  it  may  be  brought  within  tliat  section  by 

pra>er  words  and  proper  evidence  at  the  trial.      [Moore,  J.— • 

By  showing  the  inniction  of  an  injury  dangerous  to  life.]     Just 

n.       [MooKE,  J. — If  a  man   sawed  a  plank  across  which   he 

knew  a  man  would  walk,  and  the  man  was  killed  by  it,  would 

not  that  offence  come  within  the  words,  ^^or  shall  by  any  means 

irhatsoeyer,  cause  to  any  person  any  bodily  injury  dangerous  to 

^"?]     The  court  will  construe  the  statute  most  strictly  in  favorem 

mUBy  and  will  not  by  any  equity  bring  a  man  within  the  statute,  if 

he  does  not  come  within  the  words  of  it :  Rex  v.  ElUs  (5  B.  &  C. 

395.)     [Perkin,  J. — You  need  not  argue  that  question.]     The 

W(Mras  of  the  indictment  ought  to  bring  the  ofiencc  within  the 

2nd  section  of  the  statute ;  the  wide  general  sense  in  which  the 

word  wounding  is  used  by  medical  men  is  not  the  sense  in  which 

H  ought  to  be  taken  in  mtcqireting  this  statute,  thus,  throwing 

vitriol  was  held  not  to  be  wounding,  within  the  statute,  although 

*  wound  was  caused  by  it ;   a  gunshot  wound  is  not  within  the 

woond  section  of  the  statute  of  1  Victoria,  unless  it  is  proved  to 

kave  inflicted  a  bodily  injury  dangerous  to  life,  and  it  is  so  averred 

in  the  indictment.    The  3rd  section  of  the  statute  provides,  "that 

whosoever  shall  attempt  to  administer  to  any  person  any  poison  or 

other  destructive  thing,  or  shall  shoot  at  any  person,  or  shall  by 
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Shea  drawing  a  trigger,  or  in  any  other  manner,  attempt  to  dificharge 
The  Queen.  ^^7  l^i^d  of  loaded  arms  at  any  person,  or  diall  attempt  to  drown, 
DwYEB  suffocate,  or  strangle  any  person,  with  intent  in  any  of  the  casiee 
The  Queen.  aforesai(^  to  commit  the  crime  of  murder,  shall,  alihough  no  bodily 
injury  be  effected,  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable  at  the  discretion  of  the  court  to  be  transported,  &c., 
fee."  That  is,  whether  any  bodily  injury  be  effected  or  not ;  of 
this  mode  of  construction  there  is  an  instance  in  the  case  of  the 
statute  7  Geo.  2,  c  14,  giving  a  power  to  the  court  to  refer  an 
attorney's  bill  of  costs  for  taxation,  "  although  no  action  or  suit 
shall  be  then  depending  in  court  touching  the  same."  These  words 
have  always  been  construed  to  mean  whether  any  action  is  de- 
pending or  not;  therefore  these  two  cases  are  provided  for, — where 
the  shooting  at  does  not  wound,  and  where  it  does  wound,  without 
inflicting  any  bodily  injury  dangerous  to  life; — then  there  only 
remains  a  third  kind  of  shooting  at,  where  the  bodily  injury  in- 
flicted is  dangerous  to  life.  The  4th  section  j)rovides  for  the 
case  of  shooting  at,  where  the  intent  is  not  to  commit  the  crime  of 
murder,  but  to  disable  or  do  some  grievous  bodily  harm,  and  this 
and  the  preceding  section  specify  in  terms  injuries  and  attempts  to 
injure  by  firearms,  which  are  not  so  specified  in  the  2nd  section. 
Secondly,— the  discharge  of  the  jury  from  finding  on  the  counts 
after  the  first  is  erroneous ;  I  have  not  been  able  to  find  any  case 
of  a  jury  being  so  discharged ;  even  at  the  civil  side  of  the  court 
it  could  not  be  done.  The  rule  is,  that  a  judge  cannot  dischai^ 
the  jury  from  finding  on  any  of  the  issues  joined  between  tSe 
parties,  unless  he  sees  that  from  other  findings  on  other  issues,  the 
findings  on  such  issues  would  be  wholly  immaterial :  {Powell  jf 
others'y.  Sonnett  Sc  others^  3  Bing.  382,  and  3  Bligh,  545;  Cossyy. 
Diggins,  2  B.  &  A.  546.)  In  this  case  it  cannot  possibly  be  said 
that  any  of  the  findings  are  immaterial.  We  are  to  take  this  case 
as  if  every  count  in  this  indictment  subjected  the  prisoners  to  a 
secondary  punishment.  The  jury  ought  not  to  be  dischaiged 
without  lawful  cause,  but  there  is  no  allegation  here  upon  the 
record  to  show  any  necessity  for  discharginj^  the  jury  from  these 
issues,  or  the  occurrence  of  any  fatality.  It  makes  no  difference 
what  the  findin<^  would  have  been,  or  whether  the  error  be  ad- 
vantageous to  the  prisoners  or  not :  {Becker's  case,  8  Co.  R^p.  f.  59, 
p.  259.)  [MoouE,  J. — My  difficulty  is  this:  suppose  a  man 
placed  on  his  trial  charged  in  one  count  with  the  murder  of  A.  R, 
and  in  another  with  the  murder  of  C.  D.,  and  that  he  does  not 
object  to  being  tried  on  both  issues,  and  he  is  found  guilty  on  both, 
and  there  is  error  in  the  judgment  upon  one  of  the  findings,  how 
a  good  judgment  upon  the  one  issue  can  be  vitiated  by  something 
erroneous  in  the  judgment  on  the  other.]  The  court  is  to  review 
the  whole  proceeding,  and  if  there  is  error  on  the  record  in  any 
part  of  it.  to  give  the  prisoners  the  benefit  of  it. 

Griffiths  (with  whom  were  the  Attorney-General)  and  CorbalSsy 
for  the  crown.  The  indictment  here  sufficiently  follows  the  re- 
quirements of  the  statute :  (Arch.  Cr.  L.  447,  6th  edit.)     It  does 
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not  signify  by  what  instrument  the  wound  is  inflicted :  ( Rex  v.  Payne       Shea 
and  another,  4  C.  &  P.  558.)    As  to  the  second  objection  the  dis-  the  Queen. 
diarj^e  of  the  jury  was  not  irregular.    It  is  not  necessary  that  there      Dwybr 
shomd  be  a  finding  on  all  the  counts  of  an  indictment.     The  xhe  Queen. 
Attorney-General  might  have  entered  a  nolle  prosequi  upon  the         -— 
last  eight  counts  of  this  indictment:  {Beff.  v.  O'Connell,  7  Ir.  L.  fi^.^^!^  ^ 
Rep.  336 ;  Bex  v.  Butterworthy  R.  &  K.  C.  C.  521.)     [Perkin,  J.  i  Vict.  c.  So. 
— Do  you  mean  to  say  that  an  Attorney-General  could,  after  a  case 
has  gone  to  the  jury,  and  before  a  verdict  has  been  given,  enter 
ft  nolle  prosequi?  If  he  can  do  so  it  is  new  to  me.]     In  this  ciise  the 
prisoners,  if  again  arraigned  on  the  same  charge,  might  plead  antrc^ 
fins  convict:  {^Conway  v.  The  Queen^  1  Cox's  Crim.  Cas.  210,  and 
7  Ir.  L.  Rep.  149,  S.  C. ;  Bex  v.  Hughes^  1  Cox's  Crira.  Cas.  247 ; 
Reg.  V.  Austin,  7  C.  &  P.  796 ;  Beg,  v.  Dot^lasy  2  Cox's  Crim.  Cas. 
253.)     There  is  no  crown  case  in  which  a  discharge  of  a  juiy  from 
the  findings  upon  some  of  the  issues,  as  in  this  case,  has  been  held 
erroneous ;  the  only  cases  in  which  it  has  been  so  held  are  civil 
caaes,  which  were  so  decided  on  the  ground  of  discontinuance : 
(%.  V.  Jones,  8  C.  &  P.  777.) 

M^Donoiyh,  Q.  C.  contra. — There  is  no  authority ;  no  case  to 
be  found  in  the  books  of  an  entry  of  the  discharge  of  the  jury  in 
the  way  in  which  it  appears  on  this  record ;  the  entry  on  the  re- 
cord is,  that  **  the  jurors  of  the  said  jury  so  impanelled  as  aforesaid, 
being  duly  elected  and  sworn  to  speak  the  truth  of  and  concerning  Ar^mcnt  for 
the  premises  in  the  indictment  above  specified,  do  say  upon  their  P"®°"^*"*- 
oath,  that  they,  &c,  the  said  Thomas  Shea  and  William  Dwyer 
reimectively  are  and  each  of  them  is  guilty  of  the  felony  in  the 
said  first  count,  ftc;"  it  then  goes  on  to  state,  that  as  to  the  other 
iffiaes  they  are  by  the  court  discharged  from  giving  any  verdict 
upon  them,  but  every  part  of  the  case  ought  to  be  brought  to  a 
proper  legal  termination,  and  there  ought  to  be  a  verdict  on  every 
tssae :  (^Beg.  v.  Douming  §•  Powis,  per  Aiderson,  B.,  Den.  C.  C.  dd ; 

1  Cox's  Crim.  Cas.  156,  S.  C.)  in  Bex  v.  Hayes,{2  Lord  Ray  m.  1518 ; 

2  Strange,  843,  S.  C.)  the  marginal  note  states  that  no  judgment 
can  be  given  upon  a  verdict  which  leaves  undecided  any  part  of 
the  matter  put  m  issue.  [Blackburne,  C.  J. — That  was  the 
case  of  a  special  verdict.]  In  O'Connell  §'  others  v.  The  Queen 
(11  CL  &  Fin.  296;  1  Cox's  Crim.  Cas.  498),  Baron  Parke  says 
"the  question  being  how  these  counts  are  to  be  dealt  with  on  the 
&ce  of  the  record,  I  should  have  said  a  priori,  that  it  wjis  the  duty 
rf  the  court,  acting  between  the  crown  and  the  accused,  and  the 
right  of  the  accused  to  have  the  charge  of  each  offence,  for  as  such 
I  must  treat  it,  proi)erly  and  finally  disposed  of  on  the  record,  so 
that  the  accused  and  the  crown  might  Know  for  what  oftence  the 
punishment  was  inflicted,  and  for  what  not;  and  so  that  the  accused 
might  plead  his  conviction  in  bar  of  another  indictment  for  the 
offence  for  which  he  was  punished."  Suppose  the  prisoner  was 
punished  on  the  first  count,  has  he  not  a  right  to  a  finding  on 
the  other  counts  to  enable  him  if  again  put  on  his  trial  for  the 
same  charges,  to  plead  autrefois  acquit,  or  autrefois  convict:  the 
very  circumstance  of  there  being  no  instance  of  such  an  entry 
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as  the  present  to  be  found  in  the  books^  is  a  proof  of  its  ille- 
gality. There  is  no  case  to  sustiun  the  proposition  that  the 
court  shall,  of  its  own  mere  power,  discharge  a  jury  from  finding 
on  several  of  a  series  of  issues.  In  O'ConneU  v.  The  Queen 
(11  CI.  &  Fin.  374,  1  Cox's  Crim.  Cas.  528,  S.  C),  Lord  Denman, 
speaking  of  the  mode  of  dealing  with  an  indictment  just  like  the  pre- 
sent, says  that  a  verdict  ought  to  be  taken  on  all  the  TOod  counts;,  and 
says,  ^^  u  any  of  the  counts  appeared  to  be  bad  I  should  take  the  yerdict 
on  the  good  counts  only :  the  prosecutor  might  enter  a  noUe  prosequi 
on  the  bad  coimts  or  offer  no  evidence,  and  consent  to  a  verdict  of 
acquittal  upon  them,  or  possibly  they  might  be  quashed  for  insuffi- 
ciency ; "  but  there  is  no  instance  of  a  prosecutor  intercepting  a 
case  which  has  gone  to  the  jury.  And  no  such  thing  appears  to 
have  occurred  to  Lord  Dcmuan  as  that  a  judge  might  discharge 
the  jury  of  his  own  mere  motion.  [MooRE,  J. — Does  Lord 
Demnan  express  any  opinion  as  to  what  would  be  the  result,  if 
the  course  he  suggests  was  not  taken.]  No.  [Cbampton,  J. — 
He  says,  "  I  should  take  the  verdict  on  the  good  counts  only; "  that 
is,  I  take  no  verdict  on  the  others,  and  leave  that  to  the  prosecutor 
to  deal  with.]  The  whole  record  must  be  dealt  with,  iiefore  the 
case  has  gone  to  the  jury  is  the  time  to  quash  counts  or  indict^ 
ments,  before  the  jury  arc  charged  with  them.  There  is  no  analogy 
to  the  case  of  civil  actions.  The  jury  are  bound  to  dischaige 
themselves  of  every  part  of  their  obligation.  In  civil  actions,  where 
the  finding  on  any  one  issue  plainly  goes  to  the  whole  action, 
I  admit  that  the  jury  may  be  discharged  as  to  the  others;  but 
courts  are  not  very  astute  in  distinguisning  whether  an  issue  goes 
to  the  whole  action :  ( Tinkler  v.  Rowland^  4  Ad.  &  E.  868.)  In 
a  criminal  case  a  jud^e  has  no  right  to  discharge  a  jury  except  tx 
a  serious  reason ;  and  the  circumstances  must  be  expanded  on  the 
record,  to  show  the  necessity  of  discharging  them  from  the  issoes: 
(Conway  v.  TTie  Queen,  1  Cox's  Crim.  Cas.  210;  7  Ir.  L.  Rep.  149, 
S.  C.)  No  doubt  if  that  which  is  only  a  contingency  turns  out  to  be 
a  reality, — if  a  man  be  executed  upon  the  first  count,  it  is  no  matter 
what  is  done  upon  the  others ;  but  if  there  was  a  pardon  granted 
for  the  offence  on  the  first  count,  he  might  be  tried  again  upon  the 
other  counts  on  which  no  findings  were  entered.  [Crampton,  J. — 
If  a  party  was  in  such  case  put  on  his  trial  again,  ne  mi^ht,  accord- 
ing to  the  case  of  Conway  v.  The  Queen,  snow  that  he  was  put 
again  upon  his  trial  for  the  same  state  of  facts  as  he  had  been  tned 
for  before.]  There  is  this  difference  between  a  civil  and  a  criminal 
case ;  in  the  former,  if  a  party  consents,  it  gives  jurisdiction ;  in 
criminal  cases  the  prisoner  cannot  consent :  {Edge  v.  Wandesforde, 
9  L*.  Law  R.  162 ;)  the  case  of  Reg.  v.  Jones  (8  C.  &  P.  877),  is  not 
in  point  here,  the  verdict  was  taken  on  the  first  count,  and  as  to  the 
others  the  jury  are  discharged;  there,  there  was  a  count  for  common 
assault  joined  with  several  counts  for  felonies.  [Crampton,  J. — 
That  case  differs  from  the  present  only  in  this,  that  there  the  record 
was  not  made  up.]  The  sentence  is  not  warranted  by  law;  on  ex- 
press authority,  the  word  "wound"  has  a  sj^ecific  meaning  attached 
to  it.     The  object  of  the  Legislature,  in  introducing  the  word  into 
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the  acts  of  Geo.  4,  was  to  obviate  the  difficulty  arising  upon  the       S^ba 
Stat.  43  Grea  3.     The  words  stab^  or  cut,  only  relate  to  wounds  xhe  Quebn. 
by  instruments  capable  of  stabbing  or  cutting,  stabbing  being  only      Dwtbb 
aj^licable  to  a  pointed  instrument,  cutting  to  a  sharp  instrument :  xhe  Qubbm 
{&  ▼.  Beckett,  1  M.  &  Rob.  526;  E.  v.  mtkers,  Mood.  C.  C.  R.        -r- 
294.)     The  wound  must  be  with  an  instrument,  therefore  biting  is  fire^Smlf 
not  within  the  act:  {R.  v.  Harris^  7  C.  &  P.  446 ;)  and  it  has  been  i  Vict  c.  86. 
expressly  decided  that  the  meaning  of  the  word  **  wound,"  in  the 
act  of  Victoria,  is  the  same  as  the  meaning  of  it  in  the  previous 
acts  of  Greo.  4:  (R.  v.  Jenningsy  2  Lewin's  C.  C.  132.)   [Crampton, 
J. — ^Would  the  tnrowing  of  a  stone  by  an  instrument  be  a  wounding?] 
The  case  is  not  to  be  decided  upon  any  equitable  construction  of 
the  statute:  (R.  v.   Cadman^  Mood.  C.  C.   114.)     The  object  of 
mtroducing  the  word  wound  was  to  obviate  the  difficulty  arising 
from  the  want  of  sufficient  generality  in  the  43  Geo.  3.    A  wound 
must  be  an  injury  from  some  instriunent,  and  not  inflicted  by 
catting  or  stabbing,  but  by  some  instrument  by  which  an  internal 
mjory  is  produced.     [Blackburne,  C.  J. —  Then  you  would  say, 
me  word  wound  does  not  refer  to  a  wound  by  firearms,  so  that  if  a 
man  wound  another  by  the  butt  of  a  gun,  it  would  be  a  wounding 
within  the  act  of  ParUament,  though  if  he  fired  at  liim  it  would 
not.]       A  wound   with  any   of   the  instruments  mentioned    in 
1  Russell  on  Cr.  731,  is  enough:  {Rex  v.  Sheard,  7  C.  &  P.  846.) 
[Blackburne,  C.  J. — ^If  this  case  is  the  same  as  Fogarty^s  case.  Argument  for 
(2  Cox's  Crim.  Cas.   105,  and    10  Ir.  Law  R.  53,   S.  C.)  you  ^^"^^ 
need  not  proceed  unless  you  have  anything  further   than  was 
urged  in  that  case.]   Under  the  4th  section  of  the  stat.  of  1  Vict. 
c.  85,  whether  a  man  wounds  or  not,  if  he  make  the  attempt  with 
any  of  the  intents  therein  specified,  he  is  guilty.    The  Legislature, 
in  the  2nd  section,  contemplated  the  case  of  private  assaults,  with 
intent  to  murder ;  where  tne  party  intends  to  deprive  another  of 
Ufe,  either  by  cutting  with  a  sharp  instrument,  or  stabbing  with  a 
pointed  instrument,  or  wounding  by  a  blunt  instrument,  and  not 
merely  contemplates  some  injury,  but  actually  carries  out  his  in- 
tention by  inihcting  a  bodily  injury  dangerous  to  life,  the  offence 
oomes  within  the  2nd  section.  [Mooke,  J. — Might  not  the  natural 
meaning  be  this :  if  you  cut,  or  stab,  or  wound  by  any  other  means, 
with  intent  to  commit  murder,  by  something  which  would  not  be  a 
stabbing  or  cutting,  as  in  the  case  which  1  have  suggested  of  the 
flawing  of  a  plank,  which  a  person  was  to  walk  over,  the  offence 
oomes  within  the  section.     It  is  clear  that  cutting  or  stabbing  is  a 
wounding;  are  we,  then,  to  restrict  the  meaning  of  the  word  so; 
is  not  a  gunshot  injury  a  wound  also?]     In  legal  parlance,  cutting 
is  not  a  wound.     [Perrln,  J. — It  seems  to  me  that   the  real 
question  on  this  section  is,  whether  the  words  bodily  injury  dan- 
gerous to  life,  are  to  over-ride  the  whole  section,  either  in  meaning 
or  in  judicial  direction  to  the  jury.]     The  indictment,  in  Reg.  v. 
Cndie  (8  C.  &  P.  541),  is  a  precedent  in  our  favour.    [Crampton, 
J. — The  case  of  Fogarty  v.  The  Queen,  is  directly  in  point.] 

The  Attorney 'Generai{Monahan)9  in  reply.  Fogarty  v.  The  Queen, 
is  expressly  in  point.     The  objections  here  are  contrary  to  the  whole 
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course  of  precedent,  is  it  possible  to  say,  looking  to  the  words  of 
the  2nd  section,  that  in  an  indictment  under  it,  it  is  necessary  to 
be  inserted,  that  a  bodily  injury,  dangerous  to  life,  has  been 
inflicted  ?  Is  it  possible,  for  instance,  to  contend  that,  in  an  indict- 
ment for  administering  poison,  it  is  necessary  to  add  those  words? 
But  the  word  wound  has  received  a  legal  definition,  within  which 
the  injury  in  the  present  case,  comes.  There  must  be  a  breaking 
of  the  skin  to  constitute  a  wound ;  and  it  has  been  so  decided,  over 
and  over  again,  upon  the  9  Geo.  4,  c  31:  (Russ.  on  Cr.  729,  730, 
and  the  cases  there  cited.)  The  words,  bodily  injury  dangerous  to 
life,  apply  to  the  words  inunediately  preceding  "  by  any  other 
means;"  for  there  are  other  injuries  dangerous  to  life,  without 
cutting,  stabbing,  or  wounding;  there  is,  for  instance,  bruising, 
without  breaking  the  skin.  [Moore,  J. — The  words  are,  "  cause 
a«y  injury."]  Suppose  a  plauik  was  sawed,  and  a  person  fell  into 
the  water  in  consequence,  and  there  was  no  breaking  of  the  skin, 
still  the  person  might  sustain,  by  falling  into  the  water,  such  injury 
as  would  be  dangerous  to  life ;  or  suppose,  the  breaking  of  a  collar 
bone:  (  R.  v.  fVoody  Mood.  C.  C.  R.  278.)  Those  words  are  intro- 
duced to  meet  the  case  of  such  injuries.  [Moore,  J. — Suppose  a 
person  was  to  attempt  to  strangle  another,  and  brought  him  to  the 
verge  of  death,  though  the  skin  was  not  abraded,  it  would  be  very 
hard  to  hold  that  it  would  not  be  to  cause  an  injury  dangerous  to 
life,  within  the  meaning  of  the  2nd  section  of  the  act]  There  may 
be  a  gunshot  injury  Avithout  a  wound,  as  by  a  spent  ball.  The 
words  bodily  injury  dangerous  to  life,  no  more  override  the  word 
wounding,  than  they  do  the  words  cutting  or  stabbing.  The  pre- 
cedents do  not  go  on  to  say,  after  cutting  or  stabbing,  that  thoee 
means  produce  an  injury  dangerous  to  hfe :  ( Archb.  Cr.  L.  447, 
448;  edit  1846;  Russ.  on  C.  R.  739.)  If  throwing  a  stone  out  of 
the  hand,  or  a  piece  of  lead,  would  be  a  wounding,  within  the  sta- 
tute, it  would  seem  strange  that  throwing  it  by  the  superior 
force  of  gunpowder  should  make  it  the  less  a  wounding.  As  to 
the  remaining  objection,  that  there  is  error  on  the  record,  because 
on  some  of  the  counts  there  are  no  findings,  the  case  of  Rex  v. 
Hayes  (2  Lord  Raym.  1518,  and  2  Str.  843,  S.  C.)  is  not  in  point 
[Blackburn E,  C.  J. — In  fact,  in  that  case  there  was  no  verdict: 
there  was  a  special  verdict,  and  it  was  left  to  the  court  to  settle.] 
In  Reff.  v.  O*  Connelly  the  whole  case  shows,  that  a  single  finding 
on  a  single  good  count  is  quite  enough :  suppose,  now,  there  was  a 
good  count,  and  a  good  finding  on  it,  and  bad  findings  on  the  others^ 
would  not  the  duty  of  the  court  of  error  be  to  confirm  the  judg- 
ment on  the  good  count,  and  award  a  venire  de  novo  on  the  others? 
O'Connell  §•  others  v.  The  Queen  (11  CI.  &  Fin.  245,  258,  295; 
1  Cox's  Crim.  Cas.  413,  S.  C.)  There  are  several  civil  cases  which 
show  that,  where  the  decision  of  the  jury  is  not  necessary  to  enable 
the  court  to  give  judgment,  they  may  discharge  the  jury  as  to  thoee 
issues,  without  the  consent  of  the  parties:  {Powell \\  Sotinetty  3  Bingh. 
381,  and  1  Bligh,  N.  S.  545 ;  Rex  v.  Johnston,  5  Adol.  &  E.  513.)  As 
the  extreme  punishment  of  the  law  is  imiH>sed  for  the  offence  in  the 
first  count,  it  becomes  unnecessary,  if  there  is  a  verdict  of  guilty 
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on  the  first  count,  to  do  anything  with  the  others,  as  if  the  penalty        Shea 
is  carried  out,  no  further  execution  can  be  done ;  could  the  court  ^hb  Queen 
pronounce  sentence  of  death  upon  one  count,  and  then,  in  the      Dwtbb 
same  breath,  sentence  the  prisoner  to  be  transported  for  an  offence  m^^  q^^ 
on  another,  and  pass  a  sentence  of  imprisonment  on  a  third  ?    No        — 
case  has  been  referred  to  in  which  it  has  been  done.     [Black-  Wonnding  by 
BUBKE,   C.  J.— ^In    Conioay's  case  (1   Cox's   C.    Cas.   210,   and  i  yict.  c.'ss. 
7  Ir.  Law  R.  53,  S.  C),  whether  it  was  decided  rightly  or  wrongly, 
there  was  no  sufficient  reason  whatever  appearing  on  the  record 
for  the  dbcharge  of  the  jury ;  but  here  there  is  a  very  sufficient 
reason  that  sentence  of  death  has  been  passed  on  the  first  count. 
What  occurs  to  me  is  this,  that  it  is  utterly  impossible,  after  a  sen- 
tence of  death  on  the  first  count,  to  pronounce  any  other  sentence ; 
it  would  be  so  inconsistent  that  no  execution  could  be  done  on 
either.]  Cur,  adv.  vuU. 

May  6. 
Blackburne,  C.  J. — These  arc  writs  of  error  to  reverse  the 
judgment  pronounced  against  the  prisoners,  who  were  indicted  and 
found  guilty  of  a  capital  offence  before  me  at  the  last  assizes  of 
Tnllaiiiore.     The  conviction  and  judgment  were  on  the  first  count 
of  the  indictment,  which  charged  the  prisoner  Shea  with  feloniously 
dischaiging  a  gun  at,  and  wounding  Stephen  Dobbyn  with  intent 
to  murder  him,  the  prisoner  Dwyer  being  present,  aiding  and 
abetting.     This  count  was  founded  on  the  second  section  of  the  m?§5®°*  ^ 
7  Will.  4   &   1  Vict  c  85 ;  there  were  eight  other  counts,  by  c.  J.        ' 
some  of  which  the  prisoners  are  charged  capitally,  and  in  others 
of  them  with  transportable  felonies ;  but  all  under  the  provisions 
of  the  same  statute.     The  jury  found  the  prisoners  guilty  on  the 
first  count,   whereupon   they  were  discharged   from   giving   any 
verdict  on  the  issues  joined  on  all  the  other  counts,  and  the  coiut 
pronounced  judgment  on  the  first  count,  which  judgment  we  are 
now  called  on  to  reverse.     The  objections  which  have  been  relied 
on  are,  first,  that  judgment  of  death  is  not  warranted  by  the 
matters  stated  in  the  first  count  of  the  indictment^  and  secondly, 
that  the  judgment  is  erroneous  by  reason  of  the  discharge  of  the 
jury  from  the  issues  on  the  other  counts.     The  first  objection  is 
rested  on  the  argument  that  the  wounding  with  fireanns,  with  the 
intent  to  murder,  is  not  within  the  meaning  of  the  2nd  section 
of  the  act,  and  that  it  should  have  been  averred,  which  it  is  not,  in 
the  first  count,  that  the  wound  was  dangerous  to  life;  we  think  that 
this  averment  was  not  necessary,  and  that  it  is  as  obvious  from  the 
plain  intent  as  it  is  from  the  grammatical   construction  of  the 
section,  that  to  stab,  cut,  or  wound,  Avith  intent  to  murder,  though 
the  stabbing,  wounding,  or  cutting  were  not  dangerous  to  life,  is 
a  capital  offence  under  this  section ;  the  words  which  follow,  "  by 
any  means  cause  to  any  person  any  bodily  injury  dangerous  to  life," 
pl^nly  are  meant  to  designate  cases  in  which,  though  there  may 
not  be  stabbing,  cutting,  or  wounding  of  the  person,  such  bodily 
injury  is  inflicted  as  to  be  dangerous  to  life.     This  is  the  construc- 
tion which  this  court  gave  to  the  statute  in  the  case  of  Fogartu  v. 
Ue  Quetm  (Cox's  Crim.  Cas.  105,  and  lOlr.  Law  R.  53,  S.  C).  The 
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Shea  Indictment  there  oontained  two  counts,  the  first  was  the  same  as 
Thb  Qubbn.  the  first  comit  of  the  present  indictment^  it  stated  a  wounding  by 
DwYBB  firearms  with  intent  to  murder;  the  second  count  stated  an  assault 
Thb  Qubbn.  ^7  Certain  means  to  cause  a  bodily  injury  dangerous  to  life,  to  wit, 
-:—  by  discharging  firearms  at,  and  wounding  with  a  bullet  with  intent 
fire^SS*  ^  ^  murder.  On  each  of  these  counts  there  was  a  verdict,  and  on 
1  Vict  c' 85.  each,  judgment  and  sentence  of  death;  the  error  assigned  and 
argued,  as  here,  was  that  the  first  count  warranted  only  sentence 
of  transportation,  because  it  omitted  to  state  that  the  injury  was 
dangerous  to  life,  and  that,  therefore,  this  count  only  stated  matter 
which  warranted  a  conviction  under  the  3rd  section  of  the  act 
To  this  the  Attorney- General  replied  that  the  first  count  was  in 
the  very  words  of  the  statute,  and  the  court  acceded  to  this  view 
of  the  case,  holding,  as  I  have  before  said,  that  where  a  w^ound  is 
inflicted  by  any  instrument  with  intent  to  murder,  the  crime  is 
complete,  even  though  the  injury  be  not  dangerous  to  life ;  that 
case,  therefore,  rules  the  first  cause  of  error.  1  shall  only  add  that 
the  argument  of  the  prisoner's  counsel,  that  wounding  by  fire-arms 
is  not  such  a  wounding  as  is  meant  by  the  part  of  the  2nd  section 
I  have  been  considering,  and  that  the  wound  must  be  made  by  an 
instrument  ejusdem  generis  as  those  by  which  stabbing  or  cutting 
may  be  inflicted,  is  completely  answered  by  the  authority  of  the 
case  of  The  King  v.  Briggs  in  1  Moo.  C.  C.  318.  In  that  case  the 
J"^«ffMit  of  indictment  stated  the  wounding  to  have  been  by  striking  with  a 
C.  J.  **  stick,  and  kicking  with  intent  to  maim;  the  words  of  the  section 
on  which  it  was  founded  were  "  stab,  cut,  or  wound,"  and  all  the 
judges  were  of  opinion  that  the  means  by  which  the  wound  was 
inflicted  need  not  have  been  stated,  and  though  stated  did  not 
confine  the  crown  to  prove  those  very  means,  and  might  have  been 
rejected  as  surplusage,  so  that  it  is  manifest  that  if  the  wound  be 
inflicted  with  any  kmd  of  instrument  with  the  intent  to  murder, 
the  crime  is  committed.  The  second  objection  is  one  for  which,  as 
a  cause  of  error,  there  is  no  authority,  and  for  which  it  is  not  easy 
to  find  a  reason.  The  first  count  is  suflicient  in  law ;  there  is  a 
good  finding  upon  it,  and  a  sentence  warranted  by  law.  But 
notwithstanding,  it  is  contended  that  the  judgment  should  be 
reversed,  because  there  were  eight  issues  on  other  counts  from 
which  the  jury  was  discharged;  I  cannot  feel  the  force  of  the 
arguments  that  assert  that  this  vitiates  the  judgment:  they  do  not 
impugn  the  legality  of  the  process,  the  validity  of  the  finding  of 
the  jury,  the  suflSciency  of  tne  indictment,  or  the  propriety  of  the 
sentence ;  these  are  the  respects  in  which,  generally  at  least,  error 
is  assignable;  the  objection  is  mainly  rested  on  this,  that  no 
precedent  has  been  found  of  a  judgment  made  up  as  this  is,  showing 
that  the  jury  has  been  discharged  from  finding  on  some  of  the 
issues,  and  that  this  discharge  may,  in  cases  that  have  been 
supposed,  work  an  injury  to  the  prisoners.  To  decide  whether 
these  objections  be  of  any  intrinsic  value,  and  whether  they  con- 
stitute error  in  a  judgment  with  which,  in  point  of  fact  or  merits 
the  untried  issues  have  no  connexion,  we  ai'c  to  attend  to  and 
consider  the  circumstances  under  which  they  have  been  left  untried. 


CRIMINAL  LAW  CASES.  153 

The  first  count  having  charged  a  capital  offence,  when  the  jury        Shba 
returned  their  vcnlict  upon  it,  it  was  obvious  that  the  other  issues  thb  Qubbn. 
became  immaterial,  it  simiified  not  whether  they  were  found  for  or      Dwybr 
against  the  crown ;  by  tne  punishment  which  the  court  was  bound  thb  Qubbn. 
to  award  on  the  first  count  its  whole  power  in  this  respect  must  be        -r- 
exhausted;  if  the  other  issues  were  found  for  the  crown  whatfi^.aj^^ 
could  the  court  have  done?     Could  it  have  sentenced  the  convict  i  Vict.  c.86. 
already  under  sentence  of  death  to   be  transported?     Is  there 
iny  instance  of  this?     Can  there  be  any  argument  in  favour  of 
a  practice  that  Baron  Parke  truly  says  savours  of  absurdity  ?(0*  Con- 
neU  and  others  v.  TTie  Queen,  1  Cox's  Crim.  Cas.  413,  and  11  CL  & 
Kn.  245).      But   to  pass  by   such  obvious  objections  to  such 
a  course,  may  it  not  oe  doubted  whether  any  execution  at  all 
ooold  be  done  upon  a  record  in  which  both  sentences  of  death 
and  transportation  were,  at  the  same  time,  awarded?    But  sup- 
pose the  issues  to  be  found  for  the  prisoner:    could  the  judg- 
ment  award  that  he  should  go  thereof  without  a  day?     Or  if 
it  did,  of  what  value  or  avail  could  the  court  assume  that  to 
be,  when  the  sentence  it  was  bound  to  pronounce  was  the  abso- 
Inte  forfeiture  of  life?      The  supposed  cases  of  the  pardon  of 
the  convict,  or  of  the  arrest  or  reversal  of  the  judgment  and  the 
poenble  prosecution  of  the  matters  of  the  untried  issues,  have  not, 
in  the  opinion  of  the  judges  in  England,  had  the  effect  which  it  is 
here  sought  to  give  them.     In  the  case  of  The  Queen  v.  Jones  fifjW *"**  ^ 
[2  Moo.  C.  C.  94),  there   were   several  counts  for  feloniously  c.  j.  ""** 
stabbing  with  intent  to  murder,  to  maim,  to  disfigure,  and  do  some 
bodily  harm ;  there  was  also  a  count  for  a  common  di^sault.     The 
oonnsel  for  the  prosecution  requested  that  the  verdict  might  be 
taken  on  the  last  count  for  felony,  and  this  was  done,  and  the 
conviction  held  to  be  right  by  all  the  judges.     Now  here  there 
were  several  issues  untried ;  the  prisoner  was  convicted  of  a  trans- 
portable felony,  and  there  was  no  finding  on  the  count  for  the 
capital  offence.      There  was  the  same  possibility  as  there  is  in 
this  case  of  the  pardoning  the  convict,  and  of  his  prosecution  for 
the  matters  of  tne  untried  issues,  yet  the  omission  of  the  findings 
fid  not  vitiate  the  conviction.    It  is  further  obvious  from  the  same 
case  that  if  the  record  was  ever  made  up,  it  must,  according  to  the 
fact,  have  stated  that  the  jury  were  discharged  from  finding  on 
those  issues,  or  what  was  equivalent,  have  omitted  any  findings 
upon  them.     The  practice  in   England  I  collect  to  be  to  confine 
verdicts  to  particular  counts ;  this  was  done  in  77*6?  Queen  v.  Serva 
(1  Cox's  Cnm.  Cas.  292).  In  addition  to  these  reasons  for  support- 
ing the  judgment,  it  is  decided  by  O" Council  v.  The  Queen,  or  at 
least  recogmzed  as  law,  that  if  the  judgment  had  been  confined  to 
the  good  counts,  the  bad  findings  on  some  of  the  good  counts  would 
not  have  been  a  cause  of  error,  though,  in  fact,  those  bad  findings 
had  left  several  of  the  issues  untried. 

Crampton,  J. — I  can  add  little  to  what  has  been  stated  by  my 
Lord  Chief  Justice ;  but  the  deep  importance  of  our  decision  to 
the  prisoners,  and  the  earnestness  with  which  the  case  has  been 
wged  on  the  court  by  their  counsel,  induce  me,  even  at  the  risk  of 
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repetition,  shortly  to  state  my  reasons  for  concurring  in  the  rule 
which  has  been  just  announcecL     If  there  be  any  difficulW  in  the 
case  (and  indeed  I  see  none),  it  arises  from  the  form  in  which  the 
record  has  been  made  up ;   for  it  is  plain  that  what  was  actually 
done  at  the  trial  was  rigntly  done.     £ut  on  the  record  as  it  stands, 
I  think  it  extremely  clear  that  there  is  no  error.     Two  grounds  of 
error  have  been  argued :    the  first  is,  that  the  first  count  of  the 
indictment  does  not  contain  any  offence  which  warrants  the  sen- 
tence pronounced  upon  it,  namely,  the  sentence  of  death ;  secondly, 
that  tnere  has  been  a  discharge  of  the  jury  from  finding  some  of 
the   issues  knit   upon   the   record,   and   that   therefore    all    tbe 
proceedings  are  void.     With  respect  to  the  first  objection,  I  think 
that  the  argument  on  the  part  of  the  prisoners  is  grounded  alto- 
gether on  a  misconstruction  of  the  statute  of  the  1st  Vict,  c  85. 
That  misconstruction  seems  to  have  arisen  from  confounding  actual 
injuries  done  with  an  intent  to  commit  murder,  which  are  me  sub- 
ject of  the  2nd  section  of  the  statute,  with  the  attempts  to  injure, 
which   form   the   subject-matter   of    the   3rd   section.     The  2nd 
section  does   not  confine  the  injuries  which  it  contemplates  to 
injuries  dangerous  to  life,  except  in  the  last  class  which  it  enume- 
rates, viz.,  the  causing  of  Ixnldy  injury.     The  2nd  section  pro- 
vides, first,  against  the  actual  administration  of  poison ;  secondly, 
against  stabbing ;  thirdly,  against  cutting ;  fourthly,  against  wound- 
ing ;    and  fifthly,  against  causing  by  any  means  a  bodily  injury, 
which  bodily  injury  is  dangerous  to  life.     The  stabbing,  cutting, 
and  wounding,  are  distinct,  though  similar,  kinds  of  injury :  they 
are  acts  done  by  an  instrument  which  raises  the  skin  and  draws 
blood  from  the  injure<l  party.     The  bodily  injury  contemplated 
may  be  caused  in  any  manner,  but  it  must  be  such  an  injury  as  is 
dangerous  to  life ;  all  these  acts  done  with  an  intent  to  commit 
murder  are  made  capital  offences.    But  no  mere  attempt  to  commit 
any   of  these  offences  comes  within  the  2nd  section  of  the  act 
But,  by  the  3rd  section,  the  mere  attempt  with  an  intent  to  com- 
mit murder,  to  do  bodily  injury  in  any  of  the  modes  specified  in 
that  3rd  section,  are  made  felonies,  but  punishable  by  transporta- 
tion or  imprisonment,  even  though   no  bodily  injury  should  be 
effected.    This  is,  I  apprehend,  the  true  construction  of  the  statute, 
and  that  was  the  construction  put  upon  it  in  the  case  of  Fogarty  v. 
The  Queen.     The  counsel  for  the  plaintiffs,  in  error,  rest  tneir 
argument  upon  two  grounds,  first,  that   the  classes  of  offences 
enumerated  in  the  2nd  section   previous  to  the  last  class,  viz.^ 
poisoning,  stabbing,  cutting,  and  wounding,  are  qualified  by  tbe 
words   "bodily  injury  dangerous  to   life,"   a  construction  whicb 
would  equally  violate  the  grammar  and  meaning  of  the  sentence : 
another  ground  of  maintaining  tliis  objection  was  that,  without  call- 
ing in  aid  the  qualifying  woras,  the  word  "  wound  "  had,  in  this 
statute,  a  technical  meaning,  namely,  that  it  should  be  a  wound  of 
the  same  description  as  wounds  by  stabbing  and  cutting  with  whicb 
it  is  associated,  and  that  the  wound  must,  therefore,  be  inflicted  by 
an  instrument  of  a  kind  fitted  for  stabbing  or  cutting.     Now,  I 
admit  the  rule  that  associated  words  are  in  general  to  be  similarly 
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construed — but  it  is  equally  clear  that  each  word  so  associated  Shba 
should  have  its  own  appropriate  meaning,  and  though  stabbing  and  tue  Quebn. 
cutting  are  both  wounding,  the  word  "  wound  "  including  both,  is  Dwybb 
more  comprehensive  than  either ;  and  it  has  been  interpreted  to  xue  q'ubbn. 
mean,  as  used  in  this  statute,  every  kind  of  wound,  instrumentally  -;— 
inflicted,  by  which  the  skin  is  raised  and  the  blood  is  drawn,  whe-  Wounding  by 
ther  that  instrument  be  blunt  or  sharp,  whether  it  be  held  in  the  i  vict  c.  85. 
hand,  or  be  flunu?  irom  the  hand,  or  from  an  instrument  wielded 
by  the  hand*  The  argument  of  the  prisoners'  counsel  would  go  to 
this, — that  a  gun-shot  wound  is  not  a  wound  within  the  meaning 
of  the  Legislature,  because  it  is  not  produced  by  an  instrument  of 
the  stabbing  or  cutting  kind,  although  firearms  are  known  to  be 
instruments  of  the  most  dangerous  kind,  and  most  commonly  used 
when  wounds  are  inflicted  with  a  murderous  intent, — and  yet  the 
prisoners'  counsel  are  obliged,  by  the  authorities  (1  Kuss.  on 
Crimes,  731),  to  admit  that  wounds  inflicted  by  throwing  a  ham- 
mer, or  a  piece  of  lead,  or  even  a  stone,  when  done  with  an  intent 
to  murder,  and  whereby  the  skin  is  broken,  arc  wounds  within  the 
meaning  of  the  act  But  the  case  of  Fttgarty  v.  The  Queen  is,  on  this 
pmnt,  an  express  authority  in  favour  of  the  crown.  The  second 
objection  which  is  relied  on  as  a  ground  of  error  is,  the  discharge 
of  the  jury  from  any  finding  on  some  of  the  counts  of  the  indict- 
ment. It  that  be  error,  we  have  been  proceeding  erroneously  for 
a  number  of  years  in  taking  verdicts  on  particular  counts,  ana  not  Jadgment  of 
entering  any  upon  others.  If  a  jury  bring  in  a  verdict  upon  all  ^'"^P*^*"*  ^• 
the  counts,  the  coiuise  frequently  pursued  is  to  enter  it  upon  one 
count  only.  A  question  may  arise  as  to  the  most  proper  form  of 
making  up  the  record  in  such  cases, — whether  a  nolle  proseqid 
ought  to  be  entered,  or  an  entry  of  an  acquittal,  upon  the  counts 
upon  which  there  has  been  no  finding ;  however  that  may  be,  we 
have  here  the  case  of  a  good  count,  a  good  finding,  and  a  good 
judmnent  upon  the  record,  all  applicable  to  the  first  count  of  the 
indictment  The  judgment  is  entered  on  the  first  count:  that 
judgment  is  perfectly  right  and  regular ;  but  we  have  been  pressed 
with  an  argument  derived  from  the  case  of  Conway  §'  Lynch  v. 
The  Queen,  in  which  it  was  decided,  under  the  particular  circum- 
stances, that  a  discharge  of  the  jury  by  the  judge  amounted  to  a 
dischai^  of  the  prisoners  from  a  future  proceeding.  I  do  not  now 
presume  to  criticise  that  decision,  but  supposing  it  to  have  been  a 
sound  decision,  it  cannot  govern  the  present  case,  for  in  Conway 
if  Lynch  v.  The  Queen  the  discharge  of  the  jury  went  to  every  issue 
and  count  in  the  indictment  But  here  there  is  a  discharge  only 
from  the  issues  knit  on  the  last  eight  counts,  the  trial  of  which 
became  perfectly  immaterial,  there  being  a  good  finding  and  good 
judgment  upon  the  first  count.  In  0*Connell  v.  The  Queen^  it  ap- 
pears to  have  been  admitted  on  all  hands  that  a  bad  finding  was 
tantamount  to  no  finding  at  all ;  and  that  if  there  was  one  good 
count  and  a  good  finding,  and  a  good  judgment  on  that  count,  that 
the  validity  of  that  judgment  could  not  be  aftected  by  bad  findings 
on  the  other  counts,  or  by  the  bad  counts  being  included  in  the 
indictment    There  was  a  difference  of  opinion  in  that  case  amongst 
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the  law  pccra  upon  other  matters,  but  looking  to  the  speeches 
delivered  by  them  on  that  occasion,  in  the  House  of  Loids,  and 
looking  to  the  advice  given  by  the  judges  (who  had  been  consulted) 
on  this  point,  we  find  unanimity  of  opinion,  namely,  that  if  there 
had  been  in  that  case  an  erroneous  finding,  and  an  erroneous  judg- 
ment upon  every  count  but  one,  and  if  upon  that  one  there  was  a 
good  finding,  and  a  good  judgment,  the  proceeding  would  have 
been  deemed  valid;  tins  doctrine  appears  to  me  applicable  to  the 
present  case.     It  establishes  that  a  good  count  cannot  be  affected 
by  the  others,  whether  they  be  good  or  bad ;  and  we  must  not 
forget  that  when  several  counts  are  included  in  one  indictment, 
they  are  in  contemplation  of  law  counts  charging  so  many  distinct 
offences,  upon  which  different  sentences  may  be  entered^  as  much 
as  if  the  party  had  been  tried  upon  several  indictments  given  in 
charge  to  the  jury  at  the  same  time.     I  have,  therefore,  no  diffi- 
culty on  this  subject.     An  argument  was  pressed  on  the  court  that 
a  prejudice  might  be  done  to  the  prisoner  by  no  entry  being  made 
of  a  finding  one  way  or  other  upon  these  eight  counts.     That 
argument  is  without  foundation.     If  there  was  an  erroneous  pro- 
ceeding in  the  discharge  of  the  jury  (which  I  by  no  means  say  that 
there  was),  it  would,  u  the  party  were  put  on  his  trial  agam  ibr 
the  same  offence,  be  open  to  him,  just  as  much  in  this  case  as  it 
was  in  Conway  v.  77ie  Queeriy  to  object  to  a  new  prosecution.    But 
if  we  are  to  consider  the  offences  in  the  different  counts,  as  sub- 
stantially the  same   transaction,  the  result  would  be  Uiat  if  a 
Terdict  were  actually  found,  as  may  have  been  the  case  in  this 
instance,  the  prisoner  would  be  at  liberty,  if  a  new  charge  were 
brought  against  him  similar  to  the  charge  on  those  eight  counts,  to 
plead  autrefois  aeqtdt  or  convict  as  the  case  might  be.     Upon  all 
these  grounds  I  feel  satisfied  that  there  is  no  error  on  this  record, 
and  that  nothing  was  done  to  prejudice  the  prisoners,  and  there- 
fore that  the  juqmient  ought  to  be  affirmed. 

Perrin,  J. — The  argument  on  behalf  of  the  prisoners  amounts  to 
this,  that  the  words  of  the  section  of  the  statute  **  whosoever  shall 
administer  to,  &c,  or  shall  stab^  or  cut,  or  wound  any  person,  or  shall 
by  any  means  whatsoever,  cause  to  any  person  any  bodily  injury, 
dangerous  to  life,  with  intent  to  commit  murder,  shall  be  guilty  of 
felony,"  mean,  "or  shall  wound  with  any  other  means  than  a  fire- 
arm ;"  that  is  the  argument,  but  it  has  been  established  by  a  num- 
ber of  cases,  that  an  indictment  charging  a  wound  with  intent  to 
murder,  is  quite  sufficient,  without  stating  that  it  was  by  any  instru- 
ment. The  cases  show  that  it  is  necessary,  by  evidence,  to  prove  that 
it  was  by  an  instrument ;  but  those  very  cases  show  that  the  indict- 
ment is  sufficient,  without  stating  that  any  instrument  was  used. 
The  indictment  charged  that  the  prisoner  the  said  Stephen  Dob- 
byn,  in  and  upon  the  left  arm  and  left  thigh  of  him  the  said 
Stephen  Dobbyn,  then  and  there  feloniously  did  strike,  penetrate, 
and  wound,  with  intent  ih  so  doing  him  the  said  Stephen  Dobbyn, 
then  and  thereby  feloniously,  &c.,  to  kill  and  murder,"  so  that  it 
does  charge  a  felonious  wounding ;  but  the  argument  is,  that  a 
wounding  with  a  firearm  is  not  within  the  meaning  of  the  act. 


CRIMINAL    LAW  CASES.  157 

He  argument  admits  that  a  wound  with  a  knife,  or  a  stick,  or  a       Shea 

stone,  with  that  intent,  is  within  the  act,  but  that  a  wound  by  a  the  Queek. 

firearm,  a  pistol,  or  a  gun,  inflicted  with  the  same  intent  and  under      Dwybb 

similar  circumstances,  is  not  within  the  act.     The  words  of  the  the  Queen. 

let  are,  **  whosoever  shall  administer  to  or  cause  to  be  taken  by  any        •— 

person,  any  poison  or  other  destructive  thing,  or  shall  stab,  cut,  or  intralt,  i^S. 

wound  any  person,  or  shall  by  any  means  whatsoever  cause  to  any  c.  85,  s.  2. 

person  any  bodily  injury,  dangerous  to  life,  with  intent,  in  any  of 

the  cases  aforesaid,  to  commit  murder,  shall  be  guilty  of  felony." 

As  I    have    already  said,   the    cases    {Rex  v.    Briggs   1    Mood. 

a  C.   322;   Rex  v.  Murrow  {ib.  456);  R.  v.  Stevens  {ib.  410); 

Bex  ▼.  Sheardy  2  Mood.  13,)  all  show  that  a  charge  of  wouTuiing  is 

px)d  within  the  act  of  Parliament;    that  the  wounding  is  not 

leoessary  to  be  episdem  generis  with  the  wounds  mentioned  by  the 

ict  of  Parliament,  or  by  an  incised  wound.     It  is  conceded  that 

voands  include  not  merely  incised  wounds,  but  also  those  by  a 

ilone,  &c,  and  therefore  we  are  called  on  to  abridge  the  meamng 

af  the  word  "  wound,"  merely  to  exclude  gunshot  wounds — any 

ofter  wound,  it  is  admitted,  would  come  within  the  meaning  of 

Asset  of  Parliament — that  is  exactly  what  we  are  called  on  to  do. 

His  position  has  been  stated  to  be  sustained  bv  the  3rd  section 

of  the  act ;  it  does  appear  to  ine  that  that  section  sustains  it  by 

BO  means ;  I  think  it  shows  that  the  object  of  the  Legislature  was 

to  punish  with  a  lesser  punishment  an  attempt  to  commit  murder 

vliere  no  injury  has  been  inflicted.   As  to  the  case  of  Reg.  v.  Fogarty 

[2  Ck)x'8  Crim.  Cas.  105 ;  10  Ir.  Law  R.  53,  S.  C),  I  had  not  been  Judgment 

present  at  the  argument  of  that  case,  and  was  not  aware  of  it. 

The  prisoner  was  convicted  of  an  offence  similar  to  the  present, 

md  on  a  similar  form  of  indictment ;  that  case  I  think  an  answer 

to  the  argument,  that  a  crime  may  not  be  an  oflence  within  one 

danse  of  the  section,  merely  because  it  falls  within  the  terms  of 

mother.   In  M^ Dermoids  case  (R.  &  R.  356),  the  indictment  charged 

that  the  prisoner,  with  a  bayonet,  "did  strike  and  cut  the  said 

Wm  Smith  with  intent  to  kill  and  murder,"  and  the  evidence  was, 

that  the  wound  was  inflicted  by  stabbing,  and  that  a  punctured 

iround  was   inflicted,  and  not.  by  cutting.      As  to   the  second 

)bjection  in   this  case,  that  there  were  distinct  counts  on  some 

>f  which   there   were   no   findings,   still,   how    could   the  judge 

)elow  give  way  to  the  notion  tnat  these  charged  separate  and 

Gstinct  offences?     Therefore,  taking  it  in  a  plain  common-sense 

new,  when  the  jury  had  found  the  prisoners  guilty  on  one  of  the 

soonts,  it  became  inunaterial  to  consider  the  others,  therefore  by 

operation  of  law  they  were  discharged  from  the  necessity  of  giving 

lay  verdict  upon  them. 

Moore,  J. — I  fully  concur  in  the  opinion  which  has  been  pro- 
Bounced  by  my  learned  brothers,  and  think  that  there  can  be  no  doubt 
upon  the  sulyect ;  I  think  that  there  were  two  objects  in  the  con- 
templation of  the  Legislature:  first,  cases  where  there  is  a  direct  act 
done  to  the  individual  by  a  party  intending  to  commit  murder ; 
secondly,  where  an  injury  is  inflicted  by  any  other  means.     I  do 
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Shea       not  know  anything  in  the  act  by  reason  of  which  you  should  limit 
TuK  Quern,  the  meaning  of  the  word  "  wound  ";  I  think  that  there  is  nothing 
D  WYEK      whatever  which  could  come  under  the  meaning  of  the  word  "  wound," 
The  Queen,  which  is  not  within  the  meaning  of  the  statute.     To  cut,  or  stab, 
w     d^     th  ^'^  wound,  is  a  direct  act  done  to  the  party  by  the  prisoner,  but 
intent,  iTf'ict.    there  may  be  other  ways  of  inflicting  injury  equally  cruninal,  and  I 
c.  85, 8.  2.       (5an  easily  understand  that  a  man  might  go  out  intending  to  commit 
murder  by  an  act  not  done  directly  to  the  individual,  but  having 
a  direct  tendency  to  take  away  life,  and  that  I  think  is  the  case 
contemplated  by  the  act  in  the  last  clause  of  the  second  scctimL 
As  to  the  second  objection,  it  appears  to  me,  as  the  Lord  Chief 
Justice  has  said,  difficult  to  see  why  a  judgment  on  a  proper  count, 
and  a  proper  finding,  is  to  be  vitiated,  because  there  has  been  no 
finding  on  other  counts  in  the  indictment 

Judgment  cffirmed. 

The  prisoners,  who  had  been  brought  up  to  the  bar  of  the  court, 
were  ordered  to  be  remanded. 


COMMISSION    OF    OYER    AND    TERMINER    AND 

GENERAL    GAOL    DELIVERY    FOR    THE 

COUNTY  AND  CITY  OF  DUBLIN. 

August  9,  1848. 

(Before  Pigot,  C.  B.,  and  Pennefather,  B.) 

Reg.  v.  Prender.  (a) 

Statute  11  §•  12  Vict.  c.  U—Arrm  Act. 

By  the  statute  11  4^  12  Vict.  c.  \\^  it  is  enacted^  that  every  person  who 
shall,  after  the  day  named  in  a  notice  specified  by  the  act^  have  in  hit, 
her,  or  their  custody,  potcer,  or  possession,  any  gun,  pistol,  or  other 
firearm,  or  part  or  parts  of  any  gun,  pistol,  or  firearm,  or  any  sword, 
cutlass,  PIKE,  or  bayonet,  or  any  bullets,  gunpowder,  or  ammunition, 
contrary  to  the  provisions  of  the  act,  shall  be  guilty  of  a  misdemeanor. 

Held,  that  a  pike-head  about  ten  inches  long,  capable  of  being  grasped  m 
the  hand,  and  used  offensively,  but  which  had  no  pikestaff  or  kandk 
attached  to  it,  though  it  was  fitted  to  receive  one,  was  a  puke  within  As 
meaning  of  the  statute,  notwithstandiftg  the  separate  cnumeratiom  is 
the  previous  statute,  47  Geo.  3,  sess.  2,  c.  54,  ss.  10  4-  11,  of  pikes,  mid 
pike-heads, 

THE  prisoner,  who  was  indicted  under  the  provisions  of  the 
statute  1 1  &  12  Vict,  c  1 1,  for  having  had  a  pike  in  his  posses- 
sion on  the  28th  July  last,  within  a  proclaimed  district,  without  being 
duly  authorized,  pleaded  guilty,  stating  that  he  was  a  smith  hj 

(a)  Reported  by  W.  St.  Lbobr  Babington,  Esq.,  Barrister-at-Law. 
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xade,  and  had,  long  before  the  act  came  into  operation  (two  years        ^*<*- 
igo),  made  the  weapon  as  a  toy  for  his  son,  a  bttlc  boy  about  ten    Prbndbr. 
)r  twelve  years  old.  The  article  found  being  produced,  it  appeared        -— 
iiat  it  was  merely  a  pike-head,  no  handle  or  pikestaff  being  u  &  12  vict. 
ittached  to  it,  and  was  smaller  than  such  weapons  usually  are,  the  ^  n. 
>lade  being  about  four  or  five  inches,  and  the  part  fitted  to  receive 
I  handle  about  six  inches,  in  length.     Under  these  circumstances, 

J.  A.  Curran,  for  the  prisoner,  proposed  to  give  evidence  of 
he  good  character  of  the  prisoner,  but  the  counsel  for  the 
xown  seeking  to  draw  a  distinction  unfavourable  to  the  prisoner 
letween  the  present  case  and  those  of  certain  persons  who  had, 
it  this  same  sessions,  pleaded  guilty  to  indictments  under  the 
ame  statute,  for  having  had  guns  in  their  possession  without 
leing  duly  authorized,  Curran  then  submitted  that  the  pos- 
easion  of  the  article  produced  was  not  an  offence  within  the 
tatutc.  It  is  not  a  pike,  it  is  only  a  pike-head,  a  part  of  a 
ttke ;  the  words  of  the  statute  are,  tnat  "  every  person  who,  after 
he  day  named  in  such  last-mentioned  notice,  shall  have  in  his, 
ler,  or  their  custody,  power,  or  possession,  any  gun,  pistol,  or 
*her  firearm,  or  part  or  oarts  of  any  gun.  pistol,  or  firearm,  or 
ny  sword,  cutlass,  pikey  or  bayonet,  or  any  bullets,  gunpowder,  or 
mmnmtion,  contmry  to  the  providone  of  this  act,  5uiU  be  gmlty 
f  a  nusdemeanor. 

Pennefather,  B. — The  act  does  not  extend  to  any  portion  of 

pike,  and  we  must  hold  this  to  be  a  pike  to  sustain  the  indictment 

Curran. — The  47  Geo.  3,  sess.  2,  c  54,  ss.  10  &  11,  enumerates 
tikes  and  pike-heads,  showing  thereby  that  there  is  a  legislative 
listinction  between  the  two  things,  a  pike  and  a  pike-head ;  the 
0th  section  gave  an  authority  to  justices  of  the  peace  to  withdraw 
lis  licence  from  any  blacksmith  who  was  proved  to  have  made,  or 
nowingly  suffered  to  be  made  in  his  forge,  "any  pike  or  pike-head;" 
nd  the  1 1th  section  enacted  that  any  smith  or  other  person  "  who 
hall  make,  or  assist  in  making,  any  pike  or  pike-head,  without  a 
oence  from  the  Master-General,  Lieutenant-General,  or  Sur- 
eyor-G^ncral  of  the  Ordnance,  he  shall,  being  thereof  lawftilly 
(mvicted,  be  adjudged  a  felon." 

Pennefather,  B. — ^When  the  Legislature  came,  with  that 
tatutc  before  them,  to  make  the  present  act,  they  must  have 
nderstood  an  article  of  this  kind  to  be  a  pike. 

PiGOTT,  C.  B. — It  may  be  more  dangerous  than  if  it  had  a 
indle;  there  might  be  an  article  which  was  a  pike-head  which 
3old  not  be  used  offensively,  but  this  article  might  be  used 
flfenaively  without  any  timber  being  attached  to  it. 

Curran  then  sought  that  the  pnsoncr  might  be  at  liberty  to 
ithdraw  his  plea  of  guilty,  which  the  court  refused  to  allow. 

The  prisoner  was  sentenced  to  one  month's  imprisonment,  but 
'aa,  on  a  subsequent  day,  before  the  session  had  terminated, 
ischarged  by  the  court  upon  a  medical  certificate,  that  he  was 
kbouring  under  a  disease  of  the  heart,  which  rendered  confinement 
ijurious  to  him. 
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CROWN  CASE  RESERVED. 


Reo. 

V, 

Tufts 

AND 
OTHKRS. 

Forgery. 
Evidence. 


April  29,  1848. 

(Before  all  the  Judges  except  Alderson,  B.,  Coleridoe,  J.,  and 

Maule,  J.)  (a) 

Reg.  r.  Henby  F.  Tufts,  jEmiiA  Tufts,  and  William  Tixnet. 

Forgery — Evidence  of  intention  to  defraud. 

An  indictment  for  forging  a  will,  charged  an  intent  to  defraud  a  perton 
or  persons  unknown. 

It  was  proved  that  the  prisoner  was  the  son  of  the  deceased,  whose  wHl 
was  forged;  and  although  one  of  the  witnesses  stated  that  he  had  heard 
a  rumour  that  the  deceased  had  had  another  son  by  a  former  marriage, 
of  whose  existence,  however,  he  knew  nothing,  except  by  report,  then 
was  no  other  evidence  of  any  former  marriage,  or  any  children  ofimA 
marriage. 

Held,  that  there  was  not  sufficient  evidence  of  an  intention  to  defrmd 
any  one,  to  support  a  conviction. 

THE  prisoners  were  indicted  for  forgery,  at  the  Spring  Assixes 
for  the  County  of  Norfolk,  before  Coltman,  J,,  and  Henry 
Ford  Tufts  was  found  guilty  on  the  sixth  count,  but  the  other 
prisoners  were  acquitted. 

The  learned  judge  entertaining  some  doubt  as  to  the  propriety 
of  the  conviction  of  H.  F.  Tufts,  reserved  the  following  case : — 

"  The  jmsoners  were  tried  before  me  at  the  last  assizes  for  the 
county  of  Norfolk,  for  forgery. 

"  It  is  unnecessary  to  advert  to  the  first  and  second  counts,  as 
the  proof  was  clearly  insufficient  to  support  those  counts. 

"  The  third  count  charged  tlie  prisoners  with  forging  the  will  of 
William  Tufts,  deceased,  with  intent  to  defraud  the  heir-at-law  of 
the  said  William  Tufts. 

"  The  fourth  count  charged  them  with  uttering  the  will,  know- 
ing it  to  be  forged,  with  the  like  intent. 

"  The  fifth  count  charged  them  with  forging  the  will  with  intent 
to  defraud  a  certain  person  or  persons  whose  names  are  unknown 
to  the  jurors. 

"  The  sixth  count  charged  them  with  uttering  the  will,  know- 
ing it  to  be  forged,  with  the  like  intent,  as  charged  in  the  fifth 
count. 

"  Two  questions  of  law  arose  in  the  course  of  the  triaL 

"  The  first  was,  whether  the  will  could  be  produced  and  used  in 
evidence. 


(a)  Reported  by  A.  Bittleston,  Esq.,  BarrLstcr-at-Ltw. 
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The  will  was  in  the  possession  of  Mr.  Garwood,  an  attorney.  ^o- 

Mr,  Garwood  stated  that  Jemima  Tufts  came  to  him  in  the       Tupts 
r  part  of  July  or  the  beginning  of  August ;  that  she  had,  on  a        ^wd 
ious  occasion,  consulted  him  about  some  professional  matters,      othbm*- 
'hich  he  had  advised  her  though  he  had  not  ever  made  any  Forgery. 

p  for  that  advice.  Evidc;;^ 

He  said  that  when  she  came  in  the  latter  end  of  July  or  the 

aning  of  August,  she  brought  a  paper  with  her  (which  was  in 

the  forged  will),  that  he  judged  from  what  she  said  that  she 

i  to  consult  him  as  to  that  document ;  that  it  was  for  the  pui  - 

of  enforcing  the  document. 

She  s^d  further,  ^  she  did  not  come  to  consult  me  as  to  what 

•ights  were,  but  that  I  might  enforce  her  rights  under  it.' 

It  was  objected  on  behalf  of  the  prisoners,  that  Mr.  Garwood 

1  not  be  allowed  to  produce  the  document  in  (][uestion,  for 

h  the  case  of  Rex  v.  Smith  (Phillips  on  Evid.  9th  edit.  p.  171 ), 

cuted. 

On  the  other  side,  Reff.  v.  Aver^  (8  Car.  &  P.  596) ;  Reff.  v. 

r  (1   Den.   166);   Reff.  v.  Farley   (1   Den.   197);     ^Fllson  v. 

till  (4  T.  R.  753),  were  relied  on.     1  considered  tlie  effect  of 

Garwood's  evidence  to  be,  that  the  document  was  committed 

m  not  to  be  kept  as  a  confidential  deposit,  but  in  order  that 

ght  be  exhibited  in  court  for  the  purpose  of  enforcing  her 

s,  and  thought  it  under  the  circumstances  advisable  to  receive 

locument  in  evidence,  with  the  view  of  obtaining  the  opinion 

le  judges  on  the  point. 

The  second  question  in  the  case  arose  as  follows : — 

rhe  prisoner  Henry  Ford  Tufts  was  the  son  of  William  Tufts 

\e  will  was  forged. 

Mr.  Garwood  stated  that  he  had  heard  that  William  Tuftd 

had  a  son  .by  a  former  marriage,  but  had  never  seen  any 

ted  child  or  children  of  the  first  marriage,  and  knew  nothing 

ieir    existence  except  by  report.      No  other  evidence  was 

3d,  to  prove  that  there  had  been  any  former  marriage,  or  any 

ren  of  the  marriage. 

[  thought  that  under  the  circumstances  the  allegation  of  an 

it  to  defraud  the  heif-at-law  of  William  Tufts  was  not  suj)- 

id,  there  being  no  proof  of  there  ever  having  been  any  heir- 

w  except  the  prisoner  Henry  Ford  Tufts ;  but  as  the  forgery 

dearly  proved,  and  it  appeared  highly  improbable  that  such  a 

ry  should  be  committed  except  for  the  purpose  of  defrauding 

one,  I  left  the  question  to  the  jury  upon  the  fifth  and  sixth 
ts,  and  they  found  Henry  Ford  Tufts  guilty  on  the  sixth 
t,  and  acquitted  the  other  prisoners.  But  as  I  entertained  a 
t  whether  a  prisoner  could  properly  be  convicted  on  such  a 
t  without  proof  that  the  forged  document  was  capable  of 
:ing  a  fraud  on  some  person  or  other,  1  reserved  the  point, 
[  request  the  opinion  of  the  judges  upon  it,  as  well  as  on  the 
er  point.** 

endergasty  for  the  prisoner. — 1.  The  evidence  negatived  any 
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Evidence. 


intention  to  defraud,  for  the  prisoner  was  heir-at-law  of  the  de- 
ceased. [CoLTMAN,  J. — It  did  not  appear  whether  the  property 
was  realty  or  j)er8onalty;  whether  it  was  leasehold  or  ireehold. 
He  might  be  anxious  to  get  possession  of  some  cottage  rents.] 
The  presumption  is,  that  the  estate  was  in  fee  simple,  until  a  less 
interest  is  shown.  If  the  property  was  personal,  still  the  prisoner 
who  was  convicted,  and  one  of  those  who  were  acquitted,  were  the 
only  persons  who  would  be  entitled.  [Rolfe,  B. — The  jury  find 
an  intention  to  defraud  some  person  unknown ;  that  rather  impUes 
that  they  supposed  there  had  been  a  former  will.  Coltman,  J. 
— There  was  no  evidence  of  that]  There  was  no  suggestion  of 
any  former  will ;  but  the  learned  judge  directed  the  jury  to  infer 
fraud  from  the  improbability  that  such  an  act  should  have  been 
committed  without  any  intention  to  defraud.  That  intention  ]& 
generally  inferred  from  the  consequence  of  the  act ;  thus,  passing 
a  forged  acceptance  implies  an  intention  to  defraud  the  acceptor  in 
consequence  of  the  legal  operation  of  the  instrument ;  yet,  gene- 
rally, the  real  intention  is  not  to  defraud  him,  but  some  other 
person.  Here,  however,  there  is  no  person  who  could  be  de- 
frauded ;  and  therefore  there  is  no  ground  for  the  presumption. 
[Parke,  B. — If  there  were  any  persons  who  had  purchased  any 
of  the  property  from  the  heir-at-law  they  might  be  defrauded.] 
Nothing  of  the  sort  was  proved.  2.  The  will  was  not  admissible ; 
it  was  a  privileged  communication.  [Pollock,  C.  B. — This  point 
has  been  quite  recently  decided  in  Beff.  v.  Farley  (1  Den.  C.  C 
197  ;  2  Cox's  Crim.  Cas.  82.)]  That  case  is  distinguishable.  The 
witness  in  that  case  was  not  the  prisoner's  attorney.  So  in  Reg.  v. 
Janes  (1  Den.  C.  C.  166;  S.  C,  nom.  Reg.  v.  Hayward,  2  Cox's 
Crim.  Cas.  23),  the  prisoner  sent  the  forged  instrument,  amongst 
other  papers,  to  his  attorney,  ostensibly  for  professional  purposes, 
but  in  truth,  as  the  learned  judge  thought,  that  the.  attorney  might 
find  it  and  act  upon  it ;  and  the  case  was  decided  upon  the  ground 
that  the  will  was  not  put  into  the  attorney's  hands  in  professional 
confidence.  Wilson  v.  Rastall  (4  T.  R.  753),  has  no  application  to 
this  case.  R.  v.  Smith  (1  Phil.  Evid.  171),  is  an  authority  in 
favour  of  the  prisoner,  and  is  distinguished  by  Mr.  Phillips  from 
R.  V.  Avery  (8  Car.  &  P.  596),  where  Patteson,  J.  held  JS.  v.  Smith 
not  to  be  law.  [Patteson,  J. — No  sentence  was  passed  in  A  v. 
Avery y  because  the  prisoner  pleaded  guilty  to  another  indictment; 
but  in  that  case  I  am  reported  to  have  said  something  too  strong 

about  R.  V.  Smithy  which  is  certainly  distinguishable  from  R,  v. 

Avery.^     So  is  this  case. 

Parke,  B. — Suppose  it  were  given  for  the  purpose  of  being 

shown  to  a  tenant  in  possession,  would  it  be  privileged  ?     And  on 

the  other  hand,  if  title  deeds  are  given  to  an  attorney  to  be  used 

for  the  benefit  of  the  party  giving  them,  can  he  be  required  to 

produce  them  against  him? 

Wilde,  C.  J. — If  title  deeds  are  entrusted  to  an  attorney  as 

an  attorney,  can  it  be  doubted  that  he  is  not  at  liberty  to  produce 

them? 
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Lord  Dbnhan,  C,  J. — But  if  a  forged  and  false  instrument  is  ^*»' 

given  to  an  attorney,  ouglit  he  not  to  take  it  to  a  magistrate  ?  Tufts 

Wilde,  C.  J. — I  apprehend  that  the  magistrate  could  not  re-  and 

ccivc  the  statement.  — 

Cur.  adv.  vult.       Forgery. 

Aflerwards,  the  judges  who  heard  the  argument  held  that  the  Evidence. 
conviction  was  wrong,  on  the  ground  that  tnere  was  no  evidence 
of  any  intention  to  defraud  any  person. 

Conviction  held  bad. 


EXCHEQUER  CHAMBER. 

June  24. 

(Error  from  the  Queen's  Bench.) 

Douglas  v.  The  Queen,  (a) 

Information  under  33  Creo.  3,  c.  52,  s,  62 — Form  of  judgment — For- 
feiture— Imprisonment  until  pai/mefU. 

An  information  against  an  officer  of  the  East  India  Company  for  re- 
ceiving gifts,  under  33  G-eo,  3,  c.  52,  s,  62,  which  follows  the  words  of 
the  stattite,  is  sufficient  after  verdict,  and  it  is  unnecessary  to  allege  the 
receipt  of  the  money  to  have  been  extorsive  or  colore  officii,  or  whose 
money  was  received,  or  (Platt,  B.,  dubitante,)  to  negative  that  it  was 
received  for  the  use  of  the  Queen. 

like  Judgment  for  the  offence  was,  that  the  defendant  should  pay  a  fine, 
and  should  forfeit  a  sum  of  money  being  the  full  value  of  the  gift,  and 
that  defendant  should  be  imprisoned  until  he  should  have  paid  t/ie  fine 
and  forfeiture.  The  gift  consisted  of  rupees,  and  their  value  at  the 
time  of  the  recent  of  them  was  found  by  the  jury, 

ffeld,  first,  that  {ts  the  gift  was  money,  there  was  no  option'  to  exercise, 
whether  the  gifl  or  the  value  of  it  should  be  forfeited,  and  that  there- 
fore the  judgment  was  right ;  secondly,  that  the  value  of  the  rupees  was 
properly  estimated  at  the  time  when  the  defendant  received  them  ;  and, 
thirdly,  that  the  forfeiture  being  part  of  the  punishment,  the  court  had 
power  to  order  imprisonment  until  it  was  paid, 

INFORMATION  upon  the  33  Geo.  3,  c  52,  s.  %2.     The  second     Douolah 
count  of  the  indictment  stated  that  Archibald  Douglas,  Esq.,  the  Quebw. 

late  of,  &C.,  being  a  British  subject,  on  the  18th  of  Nov.  1839,  and        

for  a  long  space  of  time  then  next  following,  to  wit,  until  the  1st  '°^^°'^' 
day  of  May,  A.D.  1841,  held  and  exercised  [a  certain  office  in  the  Sale  of  office. 
East  Indies,  under  the  East  India  Company,  to  wit,  the  office  of  33Qeor3~c.52. 

(«)  Reported  by  A.  Bittleston,  Esq.,  Barristcr-at-Law. 


164  CRIMINAL  LAW  CASES. 

Douglas  resident  at  Tanjore,]  (a)  and  during  ail  that  time  redded  in  the 
The  Qubbn.  ^^t  Indies  aforesaid,  to  wit,  at  Tanjore  aforesaid ;  and  that  the 
—  said  Archibald  Douglas,  so  being  a  British  subject  as  aforesaid, 
em^or.  ^j^jjg^  j^^  j^^jj  j^j  exercised  the  s^d  office  of  resident  at  Tanjore, 
Sale  of  office,  in  the  East  Indies  aforesaid,  as  aforesaid,  and  whilst  he  resided  in 
SSGeoTsTc.  52.  ^^  ^^t  Indies  as  aforesaid,  and  within  six  years  before  the  filing 
of  this  information,  that  is  to  say,  on  the  1st  day  of  January,  A.D. 
1840,  in  the  East  Indies  aforesaid,  to  wit,  at  Tanjore  aforesaid, 
unlawfully  did  receive  of  and  from  a  certain  person,  called  Sevajee 
Rajah,  in  the  East  Indies  aforesaid,  a  certain  sum  of  money,  that 
is  to  say,  the  sum  of  8,000  rupees,  being  of  the  value  of  SOOi,  of 
lawful  money,  &c.,  and  against  the  statute  in  that  case  made  and 
provided,  whereby  and  by  force  of  the  sidd  statute,  the  said 
Archibald  Douglas  was  guilty  of  extortion  and  a  misdemeanor, 
and  by  force  of  the  said  statute  forfeited  the  said  sum  of  800^,  of, 
&c,  being  the  value  of  the  said  8,000  rupees  so  received  by  the 
said  Archibald  Douglas  aforesaid.  There  were  many  other  counts 
in  the  information ;  but  it  is  unnecessary  to  set  them  out.  In  last 
Michaelmas  Term  (Nov.  22nd),  a  nolle  prosequi  having  been 
entered  upon  some  of  the  counts,  judgment  was  given  against  the 
defendant  in  the  Court  of  Queen's  Bench  in  the  following  form: — 
Infomuitioii.  '^  That  for  the  extortions  and  misdemeanors  in  the  said  second, 
third,  fifth,  eleventh,  fourteenth,  seventeenth,  eighteenth,  nine- 
teenth, and  thirty-seventh  counts  respectively  mentioned,  the  s^ 
Archibald  Douglas  do  pay  certain  fines  (specifying  them)  to  our 
said  Lady  the  Queen,  and  be  imprisoned  in  the  Queen's  Prison  for 
the  space  of  twelve  calendar  months  ;  and  also,  that  the  said 
Archibald  Douglas,  in  pursuance  of  the  statute  in  that  case  made 
and  provided,  do  forfeit  to  our  said  Lady  the  Queen  the  several 
sums  (specifying  them),  being  the  full  value  of  the  gifts  or  presents 
in  the  said  second,  third,  fifth,  eleventh,  fourteenth,  seventeenth, 
eighteenth,  nineteenth,  and  thirty-seventh  counts  respectively 
mentioned ;  and  that  the  said  Archibald  Douglas  be  imprisoned  in 
the  said  prison,  and  there  be  kept  imtil  he  shall  have  paid  to  our 
said  Lady  the  Queen  the  said  several  fines  and  every  of  them 
respectively,  and  also  the  said  several  forfeitures  and  every  of  them 
respectively."  The  finding  of  the  jury  was  set  out  on  the  record 
as  follows : — "  That  the  jurors  say,  upon  their  oath,  that  the  said 
Archibald  Douglas  is  guilty  of  the  premises  charged  upon  him  in 
and  by  each  of  the  second,  third,  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  thirteenth,  fourteenth,  seventeenth,  eighteenth, 
nineteenth,  thirty-seventh,  and  forty-third  counts  respectively  of 
the  information  above  specified,  in  maimer  and  form,  &c.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  further  say  that  the  said 
Archibald  Douglas  is  not  guilty  of  so  much  of  the  said  premises  as 
are  charged  upon  him  in  and  by  each  of  the  said  first,  fourth, 
twelfth,  thirteenth,  sixteenth,  twentieth,  twenty-first,  twenty- 
second,    twenty-third,  twenty-fourth,  twenty-fifth,  twenty-sixtii, 

(a)  The  words  in  brackets  were  in  the  first  count,  but  incorporated  into  the  8e<x»id  by  the 
words  "  said  office." 
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twenty-seventh,   twenty-eighth,  twenty-ninth,   thirtieth,    thirty-     Douglas 
first,  thirty-second,  thirty-third,  thirty-fourth,  thirty-fifth,  thirty-  the  Queen. 

axth,  thirty-eighth,  thirty-ninth,  fortieth,  forty-first,  forty-second,         

forty-third,    forty-fourth,    forty-fifth,  forty-seventh,  forty-eighth,    ^  ^^^^^^  • 
forty-ninth,  fiftieth,  fifty-first,  fifty-second,  fifty-third,  fifty-fourth.  Sale  of  office. 
fifty-fiftli,  fifty-sixth,  fifty-seventh,  fifty-eighth,   fifty-ninth,  and  33  q^^^^.  52. 
sixtieth  counts  respectively  of  the  information  above  specified,  in 
manner  and  form  as  the  said  Archibald  Douglas  hath,  by  pleading 
for  himself,  above  alleged.       [And  the   said  jurors,  ujx)n  their 
oath  aforesaid,  do  further  say,  that  the  sum  of  money  received  by 
the  said  Archibald  Douglas,  as  in  the  said  second  count  mentioned, 
was  the  sum  of  8,000  rupees;   and  that  the  said  sum  of  8,000 
rupees,  at  the  time  of  the  receiving  thereof  by  the  said  Archibald 
Douglas,  was  of  the  value  of  766/.   135.  4rf.  of  lawful  money  of 
Great  Britain,  being  at  the  rate  of  Is.  lid.  for  each  and  every  of 
the  said  rupees.'Hfa)   There  was  a  similar  finding  applicable  to  the 
other  counts.      The    following  (among  others)  were  the  errors 
asBigned : — First,  that  the  information  is  insufficient  in  law,  and 
diat  the  matters  contained  in  the  second,  third,  &c.,  counts  of  the 
said  information  respectively  are  not  sufficient  in  law  to  warrant 
the  judgment  aforesaid  f^ainst  him  the  said  Archibald  Douglas, 
upon  those  counts  respectively,  or  upon  either  of  them.    Secondly,  information, 
that  the  second,  third,  &c,  counts  do  not,  nor  does  any  of  them, 
show  any  offence  against  any  statute,  or  against  any  of  the  laws  of 
thb  reahn.     Thirdly,  that  judgment  is  given,  that,  for  the  extor- 
tions and  misdemeanors   in    the    said  second,  third,  &c.,  counts 
respectively  mentioned,  the  said  Archibald  Douglas  do  pay  certain 
fines  in  the  said  judgment  in  that  behalf  particularly  mentioned,  to 
our  Lady  the  Queen,  and  be  imprisoned  in  the  Queen's  Prison  for 
the  space  of  twelve  calendar  months ;  and  also  that  the  said  A.  D., 
in  pursuance  of  the  statute,  &c,  do  forfeit  to  our  said  Lady  the 
Queen,  the  several  sums  in  the  said  judgment  mentioned,  being  the 
fnll  value  of  the  gifts  or  presents  in  the  said  second,  third,  &c.,  counts 
respectively  mentioned ;  and  that  the  said  A.D.  be  imprisoned  in  the 
aaia  prison,  and  there  be  kept  until  he  shall  have  paid  to  our  Lady 
the  Queen  the  said  several  fines  and  every  of  them  respectively, 
and  also  the  said  several  forfeitures  and  every  of  them  respectively; 
whereas  such  judgment  is  not  warranted  or  authorized  by  the  laws 
of  this  realm.     Fourthly,  that  the  verdict  of  the  jurors,  so  far  as 
relates  to  the  second,  &c,  counts  is  not  sufficient  in  law,  and  is  not 
sofficient  in  law  to  warrant  the  aforesaid  judgment,  so  far  as  the 
aanie   relates   to   those   counts  respectively,  and   each  of  them. 
Joinder  in  error. 

(a)  The  passage  between  the  brackets  was  an  amendment  made  by  consent  during  the 
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DOUOLAS 
V. 

The  Queen. 


Peacock's 
argament. 


June  19  and  23. 

Before  Wilde,  C.  J. ;  Parke,  B.  ;  Alderson,  B.  ;  Coltmau, 
Misdemeanor.  Maule,  and  Cresswell,  JJ.;  and  Platt,  B.,  on  the  first  day; 
Sale  oToffice  ^^^  ^^®  same  Judges,  except  Wilde,  C.  J.,  on  the  second. 
33  0  ~3~  50  Peacocky  for  the  plsuntiff,  in  error. — The  first  question  is  as  to 
'  '  "■  the  true  construction  of  s.  62  of  33  Geo.  3,  c  52 ;  and  it  is  sub- 
mitted that  the  mere  receipt  of  a  gift  by  a  person  holding  an  oflicc 
is  not  an  offence  under  that  section,  unless  it  be  received  in  con- 
nexion with  the  office,  that  is,  by  virtue  or  under  colour  of  the 
oflSce ;  otherwise  a  gift  from  one  brother  to  another,  if  the  latter 
happened  to  hold  office  in  India,  would  subject  the  latter  to  the 
penalties  of  this  statute.  This  information,  therefore,  is  fatally 
defective  for  want  of  an  averment  that  the  gifl  was  received 
colore  officii  or  extorsive,  which  is  always  found  m  indictments  for 
extortion  (Co.  Lit.  368  b.)  [Parke,  B. — But  this  is  after  verdict, 
and  the  information  follows  the  words  of  the  statute.]  The 
2l8t  sect,  of  7  &  8  Geo.  4,  c.  64,  does  not  apply.  It  applies  to 
indictments  or  informations  for  felony  or  misdemeanor ;  but  this  is 
an  information  for  forfeitures.  [Alderson,  B. — The  offence  is  a 
misdemeanor,  and  the  forfeiture  is  only  part  of  the  punishment] 
That  statute,  at  all  events,  applies  only  to  felonies  and  misde- 
meanors committed  in  this  country.  [Cresswell,  J. — Would 
it  not  to  murder  on  the  high  seas?  Maule,  J. — If  the  trial  of 
the  indictment  or  information  is  in  England,  the  case  is  within 
the  statute.]  Peacock  referred  to  ss.  140  and  141  of  the  33  Gea  3, 
c  52,  to  show  that  the  mode  of  proceeding  in  India  is  different  from 
that  adopted  in  England,  and  that  this  offence  might  have  been  pro- 
secuted there.  If  the  view  taken  by  the  Court  of  Queen's  Bench 
is  right,  the  statute  woidd  apply  to  presents  from  England  if  re- 
ceived in  India.  [Alderson,  B. — -Why  is  it  to  be  restricted  to 
presents  in  India  ?]  They  are  alone  contemplated  by  the  statute ; 
and  if  the  words  in  the  statute  are  so  large  as  to  comprehend 
cases  clearly  not  within  it,  it  is  not  sufficient  in  an  indictment  to 
follow  the  words  of  the  statute:  {Rex  v.  McGregor^  3  Bos.  &  P.  106.) 
Here  the  statute  makes  the  receipt  of  certain  gifls  extortion ;  but  it 
does  not  do  away  with  the  necessity  of  makmg  the  information  a 
good  information  for  extortion  at  common  law.  In  Reg,  v.  Baynn 
(Salk.  680,  681),  it  is  said  that  "a  man  cannot  he  charged  with 
extortion  without  charging  liim  with  acting  extorsive,  and  that  extor- 
sive et  colore  officii  are  words  as  necessary  as  ^^proditorie  et  felonieJ* 
[Parke,  B. — Would  not  the  62nd  section  apply  to  a  gift  to  a 
judge ;  and  yet  that  would  not  be  extorsive  f  Platt,  B. — The 
words  are,  that  the  receipt  of  the  gift  shall  be  *  deemed  and  taken'" 
to  be  extortion.  It  is  not  extortion  within  the  definition  of  that 
offence  in  Beawfage^s  ca^e  (10  Rep.  102  a.)]  Fletcher  v.  Calthrop 
(6  Q.  B.  880),  is  another  authority  to  show  that  it  is  not  sufficient  to 
follow  the  words  of  the  statute.  (He  also  referred  to  Com.  Dig. 
Extortion.)  2.  The  information  is  bad  for  not  showing  ** for  whose 
use  "  the  gift  was  received.     [Parke,  B. — The  statute  says,  for 
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whose  use  soever  it  is  received,  it  shall  be  deemed  extortion.]    It  is     Douoias 

oonsistent  with  this  information  that  the  gift  may  have  been  received  the  Quken. 

for  the  use  of  the  Queen.    This  shows  the  necessity  of  the  averment.        — 

[Parke,  B. — The  word  "person"  must  be  construed  to  include       <^n»ewior. 

the  Queen.     Maule,  J. — Officers  of  the  court  are  prohibited  Sal©  of  office. 

from  receiving  gifts  not  only  pretended  to  be  for  other  persons,  but  asGcoTa^c.  62. 

which  really  are  so.]    The  information  ought,  at  all  events,  to  state 

whether  it  was  received  by  the  defendant  for  himself  or  for  the  use 

of  some  other  person ;  otherwise  it  does  not  follow  the  words  of  the 

section,  and  upon  that  ground  the  7  &  8  Geo.  4,  c  64,  s.  21,  does 

not  apply:  (Com.  Dig.  Inform.  D.  3.)     3.  The  information  does 

not  state  whose  money  was  received.     [Platt,  B. — How  can  that 

be  material  ?     It  may  have  belonged  to  several.]     Reg.  v.  Martin 

(8  Ad.  &  EIL  481),  is  an  express  authority.     [Maule,  J. — The 

gift  must  certainly  be  described.     But  here  it  is  described  as  8,000 

rupees.     Platt,  B. — ^Why  is  it  more  necessary  in  this  case  to 

state  whose  property  was  given  than  in  an  indictment  for  bribery 

or  a  plea  of  payment?]     Reg.  v.  Parker  ^3  Q.  B.  292),  requires  it : 

Russ.  on  Cr.,  p.  695  n.)     If  it  was  not  known  whose  money  was 

reoeived,  the  averment  might  be  in  that  form.     Kestitution  may 

be  part  of  the  sentence ;  but  to  whom  is  restitution  to  be  made, 

except    the  party    whose   money    was   received?  {King  v.  Reg. 

7  Q.  B.  782,  795 ;  14  L.  J.  M.  C.  172.)  The  party  might  receive 
his  own  money.  [Parke,  B. — It  is  not  a  gift  if  the  party 
receives  his  own  money.]  Dixie's  case  (1  Lev.  95),  is  another 
authority.  The  second  important  question  arises  upon  the  Peacock's 
judgment,  which  forfeits  the  value  of  the  rupees.  The  words  arg^^cnt. 
of  the  act  of  Parliament  are,  that  the  offender  ^^  shall  forfeit  the 
whole  ^ft  or  present  so    received,  or  the  full    value  thereof;" 

and  the  judgment  ought  to  be  in  the  same  terms,  so  as  to 
give  the  aefendant  the  option  of  forfeiting  either  the  gift  or  its 
value.  The  judgment  should  be  like  the  judgment  in  detinue^  for 
the  chattel  or  its  value.  [Maule,  J. — Is  this  a  "  valuable  thing  " 
received  as  a  gift,  or  is  it  a  "sum  of  money?"]  It  is  a  foreign 
coin  which  cannot  be  treated  as  a  sum  of  money,  because  the  value 
of  it  varies ;  it  depends  upon  the  exchange.  The  judgment  should 
have  been  a  forfeiture  of  foreign  coins  called  rupees,  or  of  their 
value :  (Attameg-General  v.  Lane^  Parker,  57.)  Under  sect.  63, 
an  order  may  be  made  to  restore  tiie  thing  forfeited.  If,  therefore, 
the  crown  has  the  option,  and  a  horse,  for  example,  which  was 
dead  at  the  date  of  the  judgment,  was  forfeited  and  ordered  to  be 
restored,  a  perpetual  imprisonment  might  be  the  consequence. 
Here  the  crown  has  made  the  selection,  and  the  information  is 
wrong :  {Pie  v.  Westleyj  Hob.  245.)  If  the  court  had  the  discre- 
tion, the  wrong  thing  is  claimed ;  but  at  all  events  the  forfeiture 

8  no  part  of  the  punishment  upon  this  information.  The  for- 
feiture may  be  levied  by  process ;  but  there  is  no  power  to  impri- 
^n  until  payment.  In  treason  and  felony  the  forfeiture  is  a  con- 
sequence and  not  part  of  the  judgment:  (33  Hen.  8,  c  20). 
The  offence  is  made  extortion,  and  ''  to  be  proceeded  against  and 
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DouoLAs     punished   as  such."     Then,  in  addition  to  that  punishment,  the 

The  Queen,  statute  provides  that  the  gift  shall  be  forfeited ;  but  the  usual 

—        proceedings  to  recover  a  forfeiture  must  be  taken,  in  order  to 

cmeanor.    ^jj^f^j.^.^  ^jjg  latter  part  of  the  clause ;  and  there  is  no  doubt  that  if 

Sale  of  office,     the  thing  forfeited  came  into  the  hands  of  a  third  party,  an  infor- 

33  Geo.  3,  c  52.  Illation  in  devenerunt  might  be  filed  at  the  suit  of  the  crown  or  its 

?-antee  to  recover  either  the  gift  or  its  value :  (Manning,  Exch. 
r.  165,  166.)  This  judgment  should,  therefore,  have  omitted  the 
forfeiture  altogether,  or  followed  the  words  of  the  statute.  (He 
referred  to  8  Ann.  c.  9,  s.  75,  and  7  &  8  Geo.  4,  c  53,  s.  69.) 
[Maule,  J. —  May  not  the  clauses  as  to  forfeiture  and  restoration 
be  subject  t^  the  implied  exception  "  if  the  thing  exists."  Besides, 
it  is  not  clear  that  this  is  a  case  of  forfeiture,  strictly  speaking.] 
The  rupees  are  chattels.  [Maule,  J. — Not  so ;  the  defendant  could 
not  have  insisted  on  receiving  the  particular  rupees.]  The  court 
may  order  them  to  be  given  back.  [Maule,  J. — Sect.  63  puts 
the  chattels  and  their  value  and  the  fine  upon  the  same  footing. 
It  is  not  cumulative.]  As  the  case  stands  at  present,  both  the 
thing  and  the  value  may  be  required  of  the  defendant ;  for  the 
value  is  forfeited,  and  the  tiling  itself  may  be  ordered  to  be  re- 
stored to  the  giver.  [Maule,  J. — Does  it  mean  more  than  this, 
that  when  the  forfeiture  is  levied  the  court  may  order  restoration 
to  the  giver  ?]  At  all  events  there  is  no  power  to  order  imprison- 
ment until  the  forfeiture  is  paid.  [Pauke,  B. — Assume  the  judg- 
ment to  be  incorrect  in  that  respect,  will  it  vitiate  the  whole 
PcacocVs  judmient?  Alderson,  B. — That  matter  was  argued  in  O^Con- 
argument.  nelPs  case,  but  not  decided.]  The  cases  are  collected  in  1 1  CL  & 
Fin.  212;  Bacon,  Ab.  Error,  M.  1 ;  here  there  is  one  entire  sen- 
tence of  imprisonment  until  all  the  fines  and  forfeitures  are  respec- 
tively paid.  Therefore,  if  any  part  is  bad,  it  is  bad  altogether, 
and  judgment  must  either  be  affirmed  or  reversed:  (Vin.  Ah. 
Error  (B.)i,  pi  18,  19;  Pollett  v.  Forresty  17  L.  J.  Q.  B.  291, 
12  Jur.  560;  Parker  v.  Harris,  Carth.  234;  Goodier  v.  Hattj 
Cro.  Car.  470.)  Lastly,  as  to  the  value  of  the  rupees,  it  ought 
to  have  been  estimated  at  the  date  of  the  conviction,  not  at  the 
time  of  receiving  the  present :  (a)  (Com.  Dig.  Forfeiture,  B.  6.) 
There  could  be  no  election  whether  to  forfeit  the  thing  or  the 
value  before  conviction ;  and  then  the  present  value  ought  to  be 
taken.  The  verdict  is  the  conviction :  (2  Sauud.  148,  148  e,  6th  ed.) 
[Maule,  J. — Suppose  the  goods  to  have  been  destroyed  before 
the  conviction,  what  would  be  the  value  of  them  ?]  Nothing ;  but 
this  is  a  very  penal  statute,  and  the  forfeiture  is  not  a  part  of  the 
punishment  of  the  offence.  [Maule,  J. — Suppose  the  judgment 
to  be  given  in  the  alternative  for  the  thing  received  as  a  gift  or 
its  value,  surely  that  would  mean  its  value  when  received.] 

Sir  F,  TTiesiffer^  contrd. — This  information  is  in  the  form  held 
good  in  Rex  v.  Stevens  Sf  Affnefo  (5  East,  244) ;  and  the  judgment 
follows  the  form  given  in  4  Chit.  Crim.  Law,  371.      The  previous 

(a)  The  record  did  not  state  tliat  the  jury  had  found  the  value ;  but  it  was  amendt;d  Ij 
oonseut. 
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stat,  13  Geo.  3,  c  63,  is  confined  to  Asiatics ;  and  the  object  of  the     Douglas 
33  Geo.  3,  c  52,  s.  62  was  to  extend  the  provisions  of  the  24th  xhe  Queen. 
section  of  the  former  act  to  all  persons  holding  any  office  or        — 
employment.     The  object  of  the  section  is  not  limitation  but  exten-       ^°^^"^^' 
sion,  and  therefore  the  words  are  introduced,  ^^  whether  it  be  for  Sale  of  office. 
the  use  of  the  party  receiving  the  same,  &c,  or  of  any  other  per-.33Q^^[T'^j52. 
eon.**     This  information  pursues  strictly  the  words  of  the  act,  and 
therefore,  after  verdict,  7  Geo.  4,  c  64,  s.  21,  cures  all  defects. 
That   statute  is  applicable  to  every  indictment  or  information 
which  can  be  triea  in  this  country,  though  the  jofTence  may  be 
committed  out  of  it     (He  referred  also  to  sects.  23  &  24.)     It  is 
possible  that  the  words  of  the  62nd  section,  taken  literally,  may 
mclude  some  cases  which  would  not  be  within  the  intention  of  the 
Legislature ;  but  certainly  many  gifts  from  near  relations  might 
be  within  the  meaning  of  the  statute,  and  it  would  be  impossible 
to  frame  words  admitting  one  but  excluding  the  other  class  of 
cases.     The  information,  therefore,  is  sufficiently  certain,  without 
explaining  the  nature  of  the  gift  or  the  person  from  whom  it  came. 
Neither  is  an  allegation  necessary  that  the  gift  was  received  extor- 
me  or  colore  officii :  the  class  of  cases  referred  to  in  Co.  Litt  368  b, 
and  10  Rep.  102  a,  is  entirely  different.     It  is  not  received  colore 

ri  in  the  sense  there  adverted  to,  but  on  account  of  his  filling 
office.  [Maule,  J. — ^You  say  that  the  statute  makes  the  SirF.Thesigcr's 
receipt  of  the  present  by  the  officer  conclusive  evidence  that  it  has  wgument. 
all  the  requisites  of  extortion  without  setting  them  out]  Secondly, 
it  is  immaterial  whose  money  was  received,  and  the  cases  cited 
relating  to  larceny  and  embezzlement  are  not  applicable.  Ex  vi 
termini  in  this  case  it  cannot  be  the  party's  own  money,  because,  if 
80,  it  would  not  be  a  gift.  If  it  would  be  a  gift,  then  it  is  within 
the  statute.  [Platt,  B. — In  a  plea  of  payment  the  money  is 
not  described  as  the  money  of  the  party  paying.  Parke,  B. — 
You  need  not  trouble  yourself  as  to  any  of  the  points  disposed  of 
in  the  judgment  of  Lord  Denman,  excepting  the  question  whether 
it  is  necessary  to  say  for  whose  use  the  money  was  received,  so  as 
to  exclude  the  Queen ;  but  the  main  difficulty  is  as  to  the  mode  in 
which  judgment  has  been  entered  on  the  record  since  it  was  pro- 
nounced.] The  answer  to  the  objection  that  the  information 
ought  to  have  excluded  a  receipt  for  the  use  of  the  Queen  is 
this,  that  sect  62  is  not  restrictive  but  enlarging ;  its  object  is  to 
include  every  possible  case.  If  the  words  "  whether  it  be  for  the 
use  of  the  party,  &c,"  had  been  omitted  altogether,  it  certainly 
would  not  have  been  necessary  to  negative  a  receipt  for  the  use  of 
the  Queen,  and  the  insertion  of  them  cannot  render  it  so.  Pre- 
sents may  be  made  to  the  Queen  directly,  notwithstanding  this 
clause,  which  only  prevents  the  transmission  through  a  particular 
channel.  [Parke,  B. — Then  you  say  that  the  word  "  person  " 
includes  the  Queen.]  Yes ;  for  this  is  not  a  statute  in  derogation 
of  the  rights  of  the  crown ;  but  for  the  prevention  of  wrong:  (Vin. 
Ab.,  Statute  E.  10.)  The  statute  would  be  inoperative  if  parties 
could  shelter  themselves  under  a  pretence  that  it  was  received  for 
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Douglas     the  use  of  the  Queen.     The  next  question  relates  to  the  entry  of 
The  Qubbn.  ^^^  judgment ;  and  the  first  objection  is  that  the  forfeiture  is  not 

in  the  alternative  "  of  the  gift  or  its  value,"  but  of  the  value  only. 

Misdemeanor,    rpj^^^  ^^^^  ^^^  ^j^^  ground  that  the  offender  is  to  choose ;  but  the 

Sale  of  office,  absurdity  of  that  contention  is  obvious.  K  the  gift  has  been  fully 
33Ge€r3~c62  enjoyed,  and  all  the  value  taken  out  of  it,  of  course  the  offender 
would  elect  to  give  up  the  thing.  The  judgment  in  detinue  is  in 
the  alternative  for  the  benefit  of  the  plaintiff,  because  the  goods 
may  have  been  destroyed.  It  has  no  analogy  to  the  sentence  upon 
an  offender.  [Parke,  B. — Then  you  say,  if  the  crown  was  to  elect 
it  has  electea;  and  if  the  court,  the  court  has  elected.]  The 
defendant  might  have  been  tried  in  India ;  and  there  rupees  arc 
current  money.  [Maule,  J. — Whatever  difficulty  there  may  be 
in  the  case  of  a  chattel,  it  does  not  strike  me  as  arising  with 
regard  to  the  value  of  money.]  The  record  is  now  amended 
by  a  finding  of  the  value  at  the  time  of  the  receipt ;  and  it  is 
objected  that  the  judgment  is  equallv  bad,  because  the  value,  at  the 
time  of  conviction,  ought  to  have  been  estimated.  [Platt,  B. — 
In  ascertaining  the  treble  value  of  goods,  under  the  statute  of 
12  Anne,  st.  2,  c  16,  the  value  must  be  taken  at  the  time  of 
the  usury  conunitted.  Maule,  J. — In  India  the  defendant 
would  clear  the  forfeiture  by  paying  so  many  rupees ;  and  if  he  is 
SirF.Thesiger's  to  be  placed  in  the  same  position  here,  as  he  would  occupy  there, 
"^^^™®"*'  he  ought  to  be  able  to  clear  the  forfeiture  by  paying  the  value  of 
so  many  rupees,  at  the  rate  of  exchange  at  the  time  when  the 
payment  might  have  been  made  in  India.  Alderson,  B. — The 
vsduc,  at  the  conviction  and  at  the  receipt,  would  in  India  be  the 
same.  Maule,  J. — We  cannot  consider  rupees  as  having  a 
varying  value,  and  the  defendant  ought  to  pay  so  many  rupees  as 
he  received,  whether  their  value  has  sJtered  or  not.  The  forfeiture 
is  so  many  rupees,  or  their  equivalent  in  England,  and  that,  per- 
haps, should  be  their  present  equivalent;  but  the  value  at  the 
E resent  time,  and  at  the  time  of  the  receipt,  may  be  intended  to 
e  the  same.]  The  only  remaining  question  is,  whether  the 
sentence  of  imprisonment,  until  the  forfeiture  is  paid,  can  be 
sustained.  Now,  here  the  forfeiture  is  a  part  of  the  punishment, 
and  is  not  like  a  forfeiture  under  revenue  acts,  or  the  forfeiture 
consequent  upon  a  conviction  for  felony.  The  ordinary  punish- 
ment for  misdemeanor  is  fine  or  imprisonment,  or  both ;  but  this 
act  imposes  an  additional  punishment  There  is  no  question,  that  if 
this  were  a  fine  imprisonment  might  be  ordered  until  it  was  paid: 
(Rex  V.  mikesy  4  Burr.  2527,  2576 ;  Rex  v.  fFoolf,  1  Chit  401, 
428.)  Here  there  is  no  distinction  between  the  forfeiture  and  a 
fine ;  it  becomes  a  debt  to  the  crown  as  soon  as  judgment  is 
pronounced.  If  there  were  not  this  power,  how  could  the  63rd 
section  be  enforced.  [Maule,  J. —  Is  any  instance  known  of  an 
information  in  rem  upon  this  statute  ?  There  may  be  a  question 
whether  the  penalty  is  not  intended  to  be  pecuniary  in  every 
case ;  the  gift  mentioned  in  the  first  part  of  the  section  is  a  sum 
of  money,  or  other  valuable  thing ;  and  the  latter  part  may  mean 
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that  the  offender  shall  forfeit  either  the  money,  or  if  the  gift  were     Douolab 
a  valuable  thing,  then  the  value  of  it,  leaving  no  option  to  him,  or  t„e  Queen. 

any  one  else,  to  deal  with  anything  but  the  money.     That  would        

remove  all  the  difficulty  about  an  option,  or  about  proceedings  t«    ^  emeaaior. 

renu      RoLFE,   B. —  Section   141    seems   to  assume  that   every  Sale  of  office. 

forfeiture  must  be  a  sumJ]     At  the  end  of  that  section  there  are  33  Ge^73"c.  62. 

words  which  show  that  onenders  may  be  proceeded  against  as  for 

ordinary  misdemeanors.     [Cresswell,  J. — In  the  report  of  Rex 

V.  Stevens  Sf  Agnew  (5  East.  244),  the  information  does  not  appear 

to  be  for  misdemeanor.]     Upon  reference  to  the  brief,  it  appears 

that  the  information  in  that  case  charged  the  offence  as  extortion 

only,  not  as  a   misdemeanor;    but   tne  judgment   was  for  the 

"  extortions  and   misdemeanors,  &c"      [Cresswell,  J.  —  Here 

it  is  not  said  for  what  the  forfeiture  is  adjudged.]     The  judgment 

sofficiently  shows  that  the  forfeitures  are  reierable  to  the  several 

misdemeanors  charged;   and   section  62  seems  to  show  that  the 

forfeiture  is  a  part  of  the  punishment,  for  that  all  was  intended 

to  be  done  by  the  court  at  the  same  time.     [Parke,  B. — It  is 

unnecessary,  m  passing  sentence  for  misdemeanor,  to  say   '^for 

the    said    offence."      Maule,  J.   referred    to    O^ConnelTs    case. 

Alderson,  B. — Upon  looking  to  the  case  of  Rex  v.  Stevens,  it  is 

dear  that  the  court  thought  the  forfeiture  part  of  the  punishment 

for  misdemeanor ;  because  there,  there  were  several  counts,  only 

one  of  which  charged  a  receiving ;  and  the  judgment  of  forfeiture 

is  appropriated  to  that  count.     The  other  counts  charged  only  a 

demanding,  to  which  offence  no  forfeiture  is  attached.] 

Pecuiock,  in  reply. — The  case  of  Rex  v.  Stevens  Sf  Agnew  is  no  Peacock's 
binding  authority ;  because  the  mode  of  entering  the  judgment  "^  ^* 
was  not  at  alljdiscusscd.  The  second  count,  and  subsequent  counts, 
do  not  sufficiently  show  that  the  defendant  held  an  office  within 
the  statute.  The  first  count,  upon  which  the  defendant  has  been 
acquitted,  states  that  the  defendant  held  a  certain  office  in  the 
East  Indies,  under  the  East  India  Company,  to  wit  the  office  of 
resident  at  Taryore ;  but  the  second  count  merely  states  that  he 
held  the  said  office  of  resident. 

Alderson,  B. — The  first  count  is  not  struck  out  of  the  infor- 
mation. 

Maule,  J. — The  word  "  said,"  incorporates,  in  the  second  count, 
the  whole  of  the  sentence  referred  to.  Cur.  adv.  vuU. 

Pabke,  B.,  on  the  following  day,  delivered  judgment. 

This  was  an  information  against  the  defendant,  founded  upon  the  Judgment. 
statute  of  the  33  Geo.  3,  c.  52,  s.  62,  and  in  the  argument  before  us, 
the  objections  taken  on  the  part  of  the  defendant,  are  both  to  the 
form  of  the  information,  and  also  to  the  form  of  the  judgment 
With  respect  to  the  objection  to  the  form  of  the  information,  which 
was  the  only  matter  before  the  Court  of  Queen's  Bench,  we  concur 
entirely  in  the  judgment  of  that  Court.  The  objections  which  were 
taken  to  the  form  of  the  information  were,  first,  that  according  to 
the  law  it  is  not  enough  to  follow  the  words  of  the  statute,  but  you 
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Douglas  must  describe  an  offence  within  the  meaning  of  the  statute ;  and 
The  q'ubbn.  Mr.  Peacock  contended  that  the  meaning  of  the  statute  was  to 
,,.  , —        prohibit  presents  being  received  by  oflScers  in  the  East  Indies  only 

Misdemeanor.     *^  i  .  i  *^  ±       •     i  •      ji  -jj  i  'r 

where  they  were  extorsively  received,  or  received  under  colour  ot 

Sale  of  office,  office.  Now,  supposing  ibat  was  so,  and  that  the  information 
3300073^0. 62.  applied  only  to  such  cases,  we  are  all  of  opinion  that  the  information 
would  be  good  in  that  respect  by  virtue  of  Sir  Robert  Peel's  Act,  the 
7  Geo.  4,  c  74,  and  that  that  statute  applies  as  well  to  informations 
preferred  for  offences  abroad  as  for  offences  in  Enghuid,  if  those 
offences  can  be  tried  in  England ;  therefore,  supposing  tkat  to  be 
the  true  construction,  so  far  as  this  objection  is  concerned,  the 
information  is  good.  But  we  also  concur  in  the  opinion  of  the 
Court  of  Queen's  Bench,  that  the  meaning  of  the  statute  is  not  to 
be  so  limited,  and  that  the  object  of  the  Le^slature  was  to  prevent 
a  person  receiving  any  gift,  or  present,  or  sum  of  money  in  the 
East  Indies  (he  being  an  officer  of  the  Government  or  of  the  East 
India  Company)  absolutely,  whatever  the  reason  for  that  gift  might 
be;  and  that  the  object  of  the  Legislature  was  to  put  an  end 
to  a  practice  that  was  considered  derogatory  to  the  chancter  of 
the  East  India  Company  in  the  East  Indies,  and  to  the  crown, 
although  the  object  could  not  be  effected  possibly  without  impli- 
cating some  innocent  persons,  as  in  the  case,  which  was  stated  by 
Mr.  Peacock,  of  a  person  receiving  a  present  from  a  friend  or  a 
relative.  But  the  Legislature  thought  it  right  to  prohibit  the  prac- 
tice, in  order  to  prevent  the  great  mischief  arising  from  their  officers 
receiving  presents  at  all ;  and  it  was  thought  by  the  Le^latore, 
PaAT^B*  looking  at  the  balance  of  convenience  and  inconvenience,  that 
great  advantages  were  obtained  by  putting  an  end  to  gifls  altoge- 
ther, though  it  might  be  at  the  expense  of  some  occasional  mis- 
chief to  innocent  persons.  The  remedy  was  in  the  hands  of  the 
crown;  and  the  Attorney-General  might  enter  a  nolle  prosequi  on 
that  indictment,  if  any  should  be  preferred,  for  the  offence  of 
receiving  a  present,  the  motives  of^  the  person  being  perfectly 
innocent.  We  entirely  concur  in  the  reasons  given  by  Lora 
Denman  in  his  judgment  upon  that  part  of  the  case.  Then 
it  is  contended  that  this  information  was  defective  because  it 
does  not  follow  the  words  of  the  statute,  and  also  that  it  is  defective 
in  substance,  because  it  does  not  state  for  whose  use  the  money 
was  received.  We  think  that  the  answer  given  to  that  objection 
by  Sir  Frederick  Thesiger  is  quite  satisfactory.  Those  words  are 
introduced  for  the  purpose  of  excluding  any  possible  excuse  that 
may  be  made  for  receiving  a  present,  the  substance  of  the  offence 
being  the  act  of  demanding  or  receiving  a  present.  Upon  this 
part  of  the  case  my  brother  Piatt  feels  some  doubt,  but  the 
rest  of  the  court  are  clearly  of  opinion,  that  this  is  the  true  con- 
struction of  the  statute ;  consequently,  we  think  that  if  a  person 
receives  a  present  under  colour  of  its  being  a  present  to  the  Queen, 
he  would  be  within  the  meaning  of  the  statute.  These  being  the 
objections  to  the  form  of  the  information  we  think  that  they  arc 
answered,  and  that  the  form  of  the  information  is  good.    Then  the 


CRIMINAL    LAW    CASES.  173 

next    objection,  and    one  which  occupied  much  more  time,  was,     Douglas 
whether  or  not  the  judgment  was  a  proper  judgment  in  this  case,  tub  QusBir. 
The  jury  are  stated  to  have  found  that  the  value  of  a  rupee  at  the       .  — 

tinie  of  the  receipt  was  I5. 1  Irf.,  and  the  court  in  proceeding  to  give        

judgment,  after  imposing  a  fine  for  each  misdemeanor,  in  each  Sale  of  oflSce. 
count,  proceeded  to  state  and  to  give  judgment  also  for  the  value  saGeoTsTc.  62. 
of  the  forfeiture,  taking  the  value,  as  the  jury  found  it,  at  the  time 
of  the  receipt,  and  they  proceeded  to  pass  sentence  of  imprisonment 
till  the  fine  was  paia  and  imtil  the  forfeiture  was  paid.  Mr. 
Peacock'3  objection  is,  that  there  is  an  alternative  in  this  case,  which 
ahemative  ought  not  to  be  exercised  by  the  court;  or  that  at  all 
erents,  sentence  of  imprisonment  is  limited  by  what  he  assiunes 
to  be  the  alternative  found  by  the  court,  namely,  the  forfeiture  and 
payment  of  money,  instead  of  the  value  of  the  ^ft ;  and  that  it  is 
enoneous  in  the  court  to  pass  judgment  of  impnsonment  till  that  is 
paid.  Finst  of  all,  with  respect  to  the  alternative,  he  says  in  this 
CMC  that  there  is  an  alternative.  Now  the  words  of  the  62nd 
notion,  and  the  rest  of  the  statute,  indeed,  are  not  clear;  but 
we  thinly  it  perfectly  clear  that  in  this  case  there  is  no  alternative, 
beeaose  the  sum  received  was  money,  and  whatever  question  there 
nifty  be  as  to  valuable  things,  there  can  be  no  question  with  regard 
to  money.  In  the  case  of  money  it  is  a  forfeiture  of  the  money, 
and  no  alternative  at  all  presents  itself  for  the  crown  to  exercise  an 
option  in  framing  the  information,  or  for  the  court  to  exercise  an  judgment  of 
option  in  case  the  party  is  convicted.  This  is  a  forfeiture  of  money,  !*«»•»  ®- 
uid  we  need  not  embarrass  ourselves  with  the  nice  questions 
nified  by  Mr.  Peacock  with  respect  to  the  alternative.  The  only 
question  remaining  as  to  the  money  is,  at  what  time  the  estimate 
of  that  money  as  a  gift  is  to  be  taken ;  whether  it  is  to  be  at  the 
time  of  the  conviction,  or  at  the  time  of  the  receipt  of  the  money, 
and  we  are  all  of  opinion  that  the  true  time  at  which  to  estimate 
the  value  is  the  time  of  the  receipt ;  for  if  it  had  been  the  gift  of  a 
diattel,  and  the  chattel  had  perished  or  diminished  in  value  before 
the  conviction,  or  become  of  no  value  at  all,  then  if  we  took  the 
estimate  of  it  at  the  time  of  the  conviction,  there  would  be  no 
fiDrfeiture  at  all ;  and  we  think  that  the  true  meaning  of  the  statute 
11,  that  he  forfeits  the  sum  of  money  received,  and  that  the  sum  of 
money  is  to  be  estimated  as  of  the  value  which  it  bore  at  the  time 
rfthe  receipt.  If  this  had  been  an  indictment  which  had  been  tried 
in  the  East  Indies,  the  sum  forfeited  would  be,  no  doubt,  the  precise 
imount  of  rupees,  rupees  being  the  currency  of  the  East  Indies, 
and  it  is  presumed  that  the  currency  does  not  vary  in  value ;  but 
as  the  sentence  is  to  be  passed  in  England  for  the  receipt  of 
eurrent  money  in  the  East  Indies,  it  becomes  necessary  to  estimate 
the  money  in  England,  and  we  think  that  the  true  mode  of  esti- 
mating that  is  by  taking  the  value  at  the  time  of  the  receipt.  That 
the  jury  have  found ;  and  the  court,  in  giving  judgment  for  the 
amount  of  the  forfeiture,  valued  that  money  at  the  time  of  the 
receipt,  and  for  that  forfeiture  the  crown  might  maintain  on  this 
record  an  action  of  debt.     Then  the  only  remaining  question  is, 

VOL.  IIL  N 
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Douglas     whether  the  court  can  also  pass  sentence  of  imprisonment  until 
The  Uueen.  that  debt  be  paid.    We  think,  that  the  true  meaning  of  this  clause 

Misd  mT  o      ^®'  ^^^^  ^^^^  "^^^  superadd  the  amount  of  the  forfeiture  to  the 

'    fine — it  is  not  a  fine  arbitrarily  imposed  by  the  court,  but  a  fine 

Sale  of  office,  fixed  and  imposed  by  statute  for  that  offence — and,  consequently, 
33  Geo.  3,  c.  52.  the  court  have  a  right  to  pronounce  judgment  for  the  nonpayment  of 
the  fixed  fine,  as  well  as  for  the  arbitrary  fine.  The  court  possess 
that  power ;  and  we  think  that  the  judgment  is  good.  It  is  satis- 
factory to  find  that  we  are  not  without  a  precedent  in  this  case 
{TTie  King  v.  Stevens  and  Agnew)\  and  the  result  is,  that  the 
judgment  of  the  Court  of  Queen's  Bench  must  be  afiinued. 

Platt,  B. — The  only  doubt  that  I  entertained  at  the  time,  and 
entertain  now,  is  with  reference  to  the  goodness  of  these  counts. 
The  section  of  the  act  of  Parliament  upon  which  they  are  framed 
enacts,  that  the  demanding  or  receiving  any  sum  of  money  or  a 
valuable  thing,  as  a  gift  or  present,  or  under  colour  thereof,  whe- 
ther it  be  for  the  use  of  the  party  receiving  the  same,  or  for  or 
pretended  to  be  for  the  use  of  the  said  company,  or  of  any  other 
person  whatsoever,  by  any  British  subject,  holding  or  exercising 
any  office  or  employment  under  His  Majesty,  or  the  said  united 
company  in  the  East  Indies,  shall  be  deemed  and  taken  to  be 
extortion,  and  a  misdemeanor.  Now  I  own  that  in  construing 
that  section  of  the  act,  I  cannot  bring  myself  to  imagine  that  the 
Judgment  of  word  "  person"  included  His  Majesty  of  that  day,  and  therefore  it 
Platt,  B.  seems  to  me,  inasmuch  as  there  are  two  cases  which  would  not  be 

within  this  section,  and  still  would  be  consistent  with  the  words  of 
these  counts — it  seems  to  me,  I  own,  though  I  ought  to  speak 
very  doubtfully  of  my  own  opinion,  that  these  counts  ought 
not  to  be  maintained,  because  if  the  section  is  looked  to,  and 
it  was  intended  by  that  section  to  include  His  Majesty,  surely  thifi 
would  have  been  the  form  of  the  section :  "  to  be  for  the  use  of  the 
party  receiving  the  same,  or  for  the  use,  or  pretended  to  be  for  the 
use,  of  His  Majesty"  (that  would  stand  first)  "  or  for  any  other 
person  whatever ;"  but  instead  of  that,  "person"  here  is  used  after 
"  the  company,"  which,  according  to  the  ordinary  rules  of  con- 
struction, must  mean  persons  ejusdem  generis^  that  is  to  say,  they 
must  be  a  portion  of  the  subjects  of  Her  Majesty ;  therefore  it 
seems  to  me,  that  there  are  two  cases — where  a  present  is  actually 
received  for  the  use  of  Her  Majesty,  or  where  it  is  pretended  to  be 
received  for  the  use  of  Her  Majesty, — which  do  not  fall  within  the 
terms  of  this  section ;  and  if  that  be  correct,  then  undoubtedly  the 
statement  upon  these  counts  is  quite  consistent  with  either  the 
one  case  or  the  other,  in  either  of  which  cases  the  party  is  not 
within  the  object  of  the  act  of  Parliament.  Undoubtedly,  in  the 
second  case,  the  pretence  of  its  being  received  for  Her  Majesty 
would  be  within  the  mischief  sought  to  be  prevented  by  the  act  of 
Parliament ;  but  I  cannot  conceive  that,  where  a  present  has  been 
actually  received  bond  fide  for  the  use  of  Her  Majesty  and  has 
been  brought  here  for  the  puqwso  of  her  receiving  it,  it  was 
the  meaning  of  the  act  of  Parliaincnt  to  prevent  that;  and  there- 
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fore  though,  as  I  said  before,  speaking  very  doubtingly  as  to  my     Douolab 
own  opinion,  that   has  strengthened  the  impression  on  my  own  Thb  Qubbn. 
mind,  and  with  r^ard  to  that  part  of  the  case,  and  that  alone,  I        — 
entertain  considerable  doubt. 

JiLdginent  affirmed. 


CROWN  CASE  RESERVED. 


November  11,  1848. 

(Before  Pollock,  C.  B.,  Patteson,  Maulr,  Cresswell,  and 

£bl£,  JJ.) 

Reg.  r.  Gabner.  (a) 

Admissibility  of  confession — Indttcement. 

Upon  the  trial  of  an  indictment  for  attempting  to  poison^  the  only  evi- 
dence of  intent  was  a  confession  proved  by  a  medical  man,  he  denying 
ai  first  that  he  had  held  out  to  the  prisoner  any  inducement  to  make 
the  statement.  It  was  afterwards  proved  by  another  witness,  that 
before  the  statement  was  made,  the  surgeon  had  said  to  the  prisoner  in 
the  presence  of  her  mistress  (whom  she  had  attempted  to  poison),  *^it 
will  be  better  for  you  to  tell  the  truth;**  and  the  surgeon,  on  being 
recalled,  adnutted  that  he  might  have  said  so.  The  learned  judge 
refused  to  withdraw  the  confession  from  the  jury,  and  the  prisoner  was 
convicted;  btU  the  learned  judge  reported,  that  if  the  surgeon  had  in 
the  first  instance  stated  that  he  had  used  t/iat  expression  to  the  prisoner, 
he  should  not  have  received  the  confession, 

Heldj  that  the  conviction  was  wrong, 

THE  prisoner  was  convicted  before  Pattcson,  J.  at  the  last 
Lincoln  assizes ;  but  the  learned  judge  doubting  the  cor- 
rectness of  the  conviction,  reserved  the  following  case  for  the 
opinion  of  the  judges : — This  was  an  indictment  against  the  Eviden^ 
prisoner,  a  ^1  of  the  age  of  thirteen,  for  administenng  poison  Confewion. 
to  her  mistress,  Mary  Smith,  with  intent  to  murder  her.  It  was 
proved  that  the  prisoner  had  given  her  mistress,  who  was  bed- 
ridden, some  milK,  in  which  a  quantity  of  fag-water  had  been 
mixed.  Fag-water  is  a  mixture  of  arsenic,  soft  soap,  and  water, 
used  for  dressing  sheep.  But  in  order  to  prove  that  the  prisoner 
had  put  fag-water  into  the  milk — that  she  knew  the  nature  of  it, 
and  intended  to  murder  her  mistress — her  own  confession  to  Mr. 
Gilby,  a  medical  man,  who  attended  her,  made  in  the  presence  of  the 

(a)  Reported  by  A.  Bittlebton,  Esq.,  Barrister-at-Law.    This  case  was  reserved  before 
the  new  ftatnte  (11  &  12  Vict.  e.  78)  was  passed. 

N   2 
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prisoner's  mistress,  and  her  husband,  was  offered  in  evidence.  Mr. 
Gilby,  on  being  questioned,  swore,  that  he  did  not  tell  the  prisoner 
that  it  would  be  better  or  worse  for  her  to  tell — that  he  used  no 
threats  or  promises,  nor  did  any  one  else ;  and  it  appeared  before 
Mr.  Gilby's  arrival,  that  the  prisoner  had  not  made  any  confession, 
nor  had  any  threats  or  promises  been  held  out  to  her.  I  admitted 
Mr.  Gilby's  statement,  which  was  as  follows : — "  I  asked  her  if 
she  had  given  the  woman  anything  in  her  milk.  She  said  she  had 
mixed  fag-water  with  the  milk.  She  had  put  in  half  a  tea-cup  full. 
I  asked  her  if  she  was  aware  of  the  nature  of  it  She  said  she 
knew  it  was  poison.  She  thought  it  would  kill  the  woman  ;  that 
she  had  done  it  to  be  released  from  her  service." 

A  woman  of  the  name  of  Brampton  was  then  called  who  was 
also  present  at  the  conversation,  and  she  swore,  that  Mr.  Gilby 
told  the  prisoner,  in  the  presence  of  the  mistress  and  her  husband, 
that  it  would  be  better  for  her  to  speak  the  truth.  She  could  not  tell 
whether  he  told  her  so  before  he  asked  her  what  she  had  done ; 
but  it  was  before  she  answered,  I  then  recalled  Mr.  Gilby,  and  in 
answer  to  my  questions,  he  said,  "  I  could  not  positively  swear 
that  I  did  not  tell  the  prisoner  that  it  would  be  better  for  her  to 
tell  the  truth.  I  don't  recollect  that  I  did.  I  can't  say  positively 
what  was  the  first  thing  I  said  to  her.  /  believe  I  ashed  her  what 
she  had  put  into  the  milk.  It  vhzs  very  likely  I  might  tell  her  it  vxndd 
be  better  for  her  to  tell  the  truth.  Smith,  and  his  wife,  the  mistress, 
were  both  present,  and  heard  what  I  said." 

Smith,  who  had  been  examined  as  a  witness,  could  not  recollect 
what  was  said. 

The  counsel  for  the  prisoner  contended,  that  I  ought  to  strike 
the  confession  out  of  my  notes ;  and  not  submit  it  to  the  jury. 

The  following  cases  were  cited: — Spencer's  case  (7  C.  &  P. 
776) ;  Sarah  Taylor's  case  (8  C.  &  P.  733),  Reg.  v.  Laugher  (2 
Car.  &  K  225.) 

After  consulting  with  Lord  Denman,  I  declined  to  strike  out 
the  evidence  of  the  confession,  and  put  the  whole  to  the  jury,  feel- 
ing that  it  was  impossible  after  they  had  heard  the  coidPession,  to 
expect  that  they  could  weigh  and  consider  the  other  facts  in  the 
case  without  reference  to  the  confession ;  and  in  fact  those  other 
facts  by  themselves  would  not  have  warranted  a  conviction. 

The  deposition  of  the  mistress,  which  had  been  taken  by  a 
magistrate,  in  the  presence  of  the  prisoner,  and  which  mistress 
was  proved  to  be  incapable  of  being  removed,  and  to  be  in  a  hope- 
less state  under  a  disease  of  dropsv,  was  then  read,  detailing  the 
same  conversation  between  Mr.  ijilby  and  the  prisoner,  but  not 
stating  anything  with  regard  to  the  use  of  threats  or  promises. 

The  juiy  foimd  the  prisoner  guilty,  and  I  have  to  request  the 
opinion  of  the  judges,  whether  I  was  right  in  the  course  I 
adopted. 

Flowers  for  the  prisoner. — 1.  The  inducement  was  such  as  to 
exclude  the  confession.  In  R,  v.  Laugher  (2  Car.  &  K.  225),  the 
words   used   were,    "if  you   know   anything  about   it,   teU  the 
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truth,"  and  the  statement  was  rejected.      Here  the  words  are        ^'^• 
stronger.  GAwtBR. 

Pollock,  C.  B. — The  question  there  was  not  upon  the  effect ., . .  — 
and  meaning  of  the  words,  but  whether  they  were  spoken  by  a  ^^ 
person  having  authority.  Confesrion. 

Maule,  J. — There  can  be  no  doubt  that  such  words,  if  spoken 
by  a  competent  person,  have  been  held  to  exclude  a  confession,  at 
least  500  times. 

Erle,  J. — I  believe  several  judges  have  held,  and  it  certainly  is 
my  opinion,  that  an  exhortation  to  tell  the  truth  cannot  be  con- 
sidered as  an  inducement  to  confess  untruly.  But  it  is  for  the 
judge  at  the  trial  to  decide  upon  all  the  circiunstances,  whether 
the  words  were  so  used  as  to  operate  upon  the  mind  of  the  prisoner 
as  an  inducement  to  confess  untruly. 

Patteson,  J. — There  is  a  case  in  4  Car.  &  P.  {Eex  v.  Kinffstan, 
p.  387),  where  a  surgeon  said  to  the  prisoner,  "you  are  under 
suspicion  of  this,  and  had  better  tell  all  you  know ;''  and  my 
brothers,  Parke  and  Littledale,  rejected  the  prisoner's  statement. 

Flowers. — That  is  precisely  in  point. 

Pollock,  C.  B. — If  the  surgeon  in  this  case  had  originally 
stated  that  he  had  used  the  words,  "  you  had  better  tell  the  truth," 
my  brother  Patteson  would  not  nave  received  the  prisoner's 
statement. 

Patteson,  J. — I  have  no  hesitation  in  saying,  that  if  the 
surgeon  had  in  his  original  statement  acknowledged  the  use  of  the 
words  afterwards  proved,  I  should  not  have  received  the  prisoner's 
confession ;  but  that  confession  was  properly  received  at  the  time 
when  it  was  proved ;  because  the  surgeon  at  first  denied  that  he 
had  held  out  any  inducement.  I  have  no  doubt  that  the  affirma- 
tive lies  upon  the  prisoner,  who  is  bound  to  prove  that  the  induce- 
ment was  neld  out;  but  here  that  was  affirmatively  proved  after 
the  confession  had  been  received ;  and  if  that  confession  ought  not 
to  have  been  received,  the  prisoner  was  entitled  to  an  acquittal, 
because  there  was  no  other  evidence  of  intention,  or  of  malice, 
which  was  required  to  supply  the  want  of  age. 

Flovoers  was  then  stopped. 

No  counsel  was  instructed  to  argue  on  the  part  of  the  crown. 

Pollock,  C.  B. — I  believe  that  we  are  all  of  opinion  that  the 
conviction  cannot  be  sustained. 

Conviction  reversed,  (a) 

(a)  Tbat  evidence  receired  by  mistake,  may  be  stnick  out  from  the  judge's  notes.  (See 
Jaoob$  T.  Laybom,  11  M.  &  W.  685 ;  ^one  t.  Blackburn,  1  Esp.  37 ;  Howell  y.  Lock, 
2  Cnnp.  15.)  As  to  inducements  to  confess,  see  R.  v.  Shepherd  (7  Car.  &  P.  579) ;  R.  j. 
Portndge  (ib,  553);  R.  t.  Taylor  (8  Car.  &  P.  733) ;  R.  v.  Drew  (8  Car.  &  P.  140) ;  R, 
T.  Ihmn  (4  C.  &  P.  543) ;  MeynelTa  Case  (2  Lewin,  122) ;  R.  v.  Pountney  (7  Car.  &  P. 
302) ;  R.  V.  Vpehurch  (K.  &  M.  C.  C.  465) ;  R.  ▼.  Row  (Russ.  &  Ry.  153) ;  R.  ▼.  Thomas  ; 
n.  T.  Spencer  (7  Car.  &  P.  776) ;  Rey.  v.  Boswell  (1  Car.  &  M.  584) ;  Reg.  ▼.  Dinyley 
(I  Car.  &  Kir.  637). 
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CROWN  CASE  RESERVED. 

November  11,  1848. 

(Before  Pollock,  C.  B.,  Patteson,  Maule,  Cresswell,  &  Erle,  JJ.) 

Reg.  t?.  Orlando  Masters,  (a) 

Etnbezzleiiient — Possession  of  master — Reservation  of  case  by  a 

Recorder  under  11  4-  12  Vict,  c.  78. 

If  a  servant,  in  the  course  of  his  employment,  receives  from  a  feilow 
servant  the  money  of  his  master,  ana,  his  duty  being  to  hand  it  over  to 
another  servant  of  the  prosecutor,  by  whom  it  would  be  delivered  to  the 
master,  he  fraudulently  intercepts  it  in  its  passage  and  appropriates 
it,  he  is  guilty  of  embezzlement. 

Per  Patteson,  J. — The  Recorder  of  a  borough  has  the  same 
jurisdiction  to  reserve  a  case  under  1 1  4^  12  Vtct  c.  78,  as  any 
other  court  of  quarter  sessions, 

THE  prisoner  was  indicted  for  embezzlement  at  the  MichaelmaB 
^  Quarter  Sessions  for   the    borough   of  Birmingham ;   and 

Mastb&s.     upon  the  trial  a  question  of  law  arose  upon  which  tne  learned 
EmbesriOTient   J'ccorder  submitted  to  the  judges  the  following  case. 

— -  The  Recorder  of  Birmingham  respectfully  submits  for  the  con- 

R^nration       sideration  of  the  learned  judges  two  questions  of  law. 

1st.  Whether  under  the  11  &  12  Vict,  c  78^  ss.  1  and  2,  ques- 
tions of  law  may  be  reserved  by  recorders. 

2ndly.  Whether  the  conviction  of  Orlando  Masters  was  a  good 
conviction. 

As  to  the  first  question.  The  power  to  reserve  is  not  in  express 
terms  given  to  recorders,  and  it  may  be  contended  that  the  courts 
of  quarter  sessions  mentioned  in  tne  act,  are  courts  composed  of 
justices  of  the  peace.  On  the  other  hand  it  may  be  rephed  that 
the  first  section,  when  enumerating  the  courts  to  which  the 
Cose  reserved,  power  is  given,  uses  the  word  "  any,"  which  would  seem  to  over- 
ride the  whole  class  enumerated,  and  consequently  apply  to  courts 
of  quarter  sessions ;  and  that  the  second  section  enacts  that  the 
court  of  quarter  sessions  shall  state  the  case.  In  boroughs  this 
court  consists  of  the  recorder  sitting  as  the  judge :  (5  &  6  WllL  4, 
c  76,  s.  105).  He  is  moreover,  ex  offidoy  a  justice  of  the  peace: 
s.  103.  It  would  thus  appear  that  borough  sessions  are  within 
the  words  of  the  act,  and  the  absence  of  any  express  distinction 
between  county  sessions  and  borough  sessions  might  be  urged  to 
show  that  no  such  distinction  was  intended.     Indeed  it  woiud  be 

(a)  Reported  by  A.  BiTTLEtsTON,  Esq.,  Barrister-at-Law.  This  was  the  first  case  resored 
under  11  &  12  Vict.  c.  78. 
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lifficult,  if  not  impossible,  to  find  any  motive  for  withholding  a        ^*o- 
power  from  recorders'  courts  which  is  thought  necessary  to  the     Masters. 
lue  administration  of  justice  in  courts  exercisinsr  similar  juris- ^  ^ ——     , 

J.     .  •'  r;  .^  Embezzlement 

iiction.  

As  to   the  second  question    the   case   is   as   follows: — Orlando  I^jservation 
Masters,  a  clerk  in  the  employment  of  William  Holliday,  was  °  *^^*^* 
tried  at  the  last  Michaelmas  Quarter  Sessions  for  the  borough  of 
Birmingham,  on    an    indictment  charging  him  with  embezzling 
:hree  sums  of  money  received  by  him  for  and  on  account  of  his 
naster,  the  prosecutor. 

It  appeared  in  evidence  that  the  course  of  business  adopted  by 
;he  house  was  for  the  customers  to  pay  moneys  into  the  hands  of 
»rtain  persons,  who  paid  them  over  to  a  superintendent;  he 
iccounted  with  the  prisoner  and  paid  over  such  moneys  to  him, 
md  the  prisoner  in  his  turn  accoimted  with  cashiers  and  paid  over 
lie  moneys  to  them,  he  having  no  other  duty  to  perform  with 
respect  to  such  moneys  than  to  keep  an  account  which  might  act 
IS  a  check  on  the  superintendent  and  the  cashiers;  these  ac- 
Dounts  being  in  like  manner  checks  on  him.  These  four  parties  to  Case  rescnred. 
the  receipt  of  the  moneys  are  all  the  servants  of  the  prosecutor. 

With  respect  to  the  three  sums  in  question,  it  was  proved  that 
hey  passed  in  due  course  from  the  customers  through  the  bauds 
)f  the  immediate  receivers  and  the  superintendant  to  the  prisoner, 
^ho  wilfully  and  fraudulently  retained  them. 

On  behalf  of  the  prisoner  it  was  objected  on  the  authority  of 
Bear  v.  Murray  (1  Moody's  C.  C.  276),  that  the  moneys  having, 
iefore  they  reached  the  prisoner,  been  in  the  possession  of  the 
prosecutor's  servants,  did  in  law  pass  to  the  prisoner  fr6ni  his 
naster,  and  that  consequently  the  charge  of  embezzlement  could 
aot  be  sustained.  For  the  crown  it  was  answered  that  the  prisoner 
laving  intercepted  the  moneys  in  their  appointed  course  of  pro- 
gress to  the  master,  this  case  was  not  governed  by  that  of  Bex  v. 
Murray,  There,  the  prior  possession  of  the  master  having  been  as 
complete  as  it  was  intended  to  be,  the  money  might  reasonably  be 
considered  as  passing  from  the  master  to  the  prisoner,  whereas  in 
ihe  present  case  it  was  in  course  of  passage  through  the  prisoner 
to  the  master. 

The  Recorder  left  the  case  to  the  jury,  reserving  the  point. 
The  prisoner  was  convicted  and  sentenced  to  twelve  months  im- 
prisonment with  hard  labour. 

M.  D.  Hill,  Recorder  of  Birmingham, 
November  3,  1848. 

Miller  (with  whom  was  Mellor)y  in  support  of  the  conviction. — 
1.  The  doubt  suggested  as  to  the  power  of  recorders  to  reserve  a 
ease  under  1 1  &  12  Vict.  c.  78,  originates  with  the  Recorder  him- 
self; it  is  not  an  objection  made  on  the  part  of  the  prosecution ; 
but  it  rests  upon  the  lan^age  of  the  section  which  gives  the 
power  to  commissioners  of  oyer  and  terminer  and  the  justices  of 
tiie  peace,  not  mentioning  recorders ;  and  upon  the  form  of  certifi- 


Embezzlement. 
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^■®-        cate  prescribed  in  the  schedule  to  the  act,  which  certainly  alludes 
Masters,     only  to  county  justices. 

ilAULE,  J. — Does  the  clause  require  the  certificate  to  be  in 
that  form  ? 

lEteearvmtion  Miller. — ^With  necessary   alterations  to  adapt  it  to  particular 

^  ^*^  cases.     The   commencement  of  the  first  clause  certainly  speaks 

of  indictments,  "  before  any  court  of  oyer  and  terminer  or  gaol 
delivery  or  court  of  quarter  sessions;"  but  the  word  "  any"  does  not 
over-ride  the  whole  sentence.     2.  The  prisoner  in  this  case  was  at 
all  events  rightly  convicted  imder  the  7  &  8  Geo.  4,  c,  29,  s.  47. 
All  the  requisites  of  the  statute  were  complied  with.     The  pri- 
soner received  the  money  by  virtue  of  his  employment  and  for 
and  on  account  of  his  master.     This  is  the  very  case  which  the 
statute  was  intended  to  meet ;    for  the  original  taking  was  not 
tortious ;  and  the  money  had  not  been  reduced  into  the  possession 
of  the  master,  otherwise  than  by  the  possession  of  his  servant.     In 
a  certain  sense  it  may  always  be  said  that  the  money  embezzled 
has  come  into  the  possession  of  the  master,  because  the  money 
reaches  the  hands  of  the  fraudulent  servant ;  but,  by  the  statute, 
that  is  not  such  a  possession  of  the  master  as  to  make  the  ofienoe 
a  common  law  larceny  instead  of  embezzlement.    The  statute  con- 
tains a  special  provision  authorizing  the  insertion  of  three  cases  in 
one  indictment ;  but  that  clause  will  apply  to  cases  of  larceny,  if 
the  argument  urged  for  the  prisoner  in  this  case  should  prevail 
Rex  V.  Murray  is  quite  distinguishable.     (He  was  then  stopped.) 
No  counsel  was  instructed  to  argue  on  the  part  of  the  prisoner. 
Pollock,  C.  B. — We  are  all  agreed  that  the  conviction  is  right 
This  is  not  at  all  one  with  the  case  oi  Rex  v.  Murray  (1  Moo.  C.  C. 
276 ;  5  Car.  &  P.  145),  where  the  prisoner  had  received  money  fix)m 
another  clerk  on  behalf  of  the  master  that  he  might  employ  it  for  a 
particular  purpose.  That  case  was  held  not  to  be  within  the  statute, 
because  the  master  had  had  possession  of  the  money  by  the  hands 
of  another  clerk ;  but  in  this  case  I  quite  adopt  the  expression  of 
the  learned  Recorder,  that  the  money  was  in  course  of  progress,  or 
on  its  way  to  the  master.     It  appears  that  the  course  of  business 
was  this, — that  the  money  is  originally  received  by  one  servant, 
whose  duty  it  is  to  hand  it  to  another,  and  that  so  it  is  handed 
from  one  person  to  another  until  it  gradually  reaches  the  hands  of 
the  cashier.     The  prisoner  was  one  of  those  into  whose  hands  it 
came  in  the  course  of  transit ;  he  received  and  embezzled  it ;  and 
it  seems  to  me  the  conviction  is  right. 

Patteson,  J. — I  entirely  concur  in  the  opinion  expressed  by 
the  Lord  Chief  Baron.  Rex  v.  Murray  was  quite  a  different  case. 
There,  there  was,  in  truth,  a  delivery  by  the  ma^ter  to  another 
person,  and  by  him  to  the  prisoner,  who  received  the  money,  not 
on  account  of  the  master,  but  to  pay  to  a  third  person.  Here 
it  was  clearly  received  on  account  of  the  master.  As  to  the  other 
point  the  jurisdiction  is  as  plain  as  it  can  be.  The  Recorder  is  a 
justice  of  the  peace  virtute  officii. 

Conviction  affirmed. 
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CROWN  CASE  RESERVED. 
December  9,  1848. 

(Before  Pollock,  C.  B.,   Parke,  B.,  Patteson,  Cresswell, 

and  Williams,  JJ.) 

Reg.  i\  George  York,  (a) 

Larceni^ — Finding  stolen  property — Special  verdict  equivalent  to  "  not 

guilty^ 

A.  was  indicted  for  stealing  a  watch  ;  for  the  defence  it  was  suggested 
that  he  had  found  it,  and  retained  possession  of  it  for  the  purpose  of 
restoring  it  to  the  owner  ;  the  jury  returned  the  following  verdict  in 
writing : — "  We  find  the  prisoner  not  guilty  of  stealing  the  watch,  but 
gnilty  of  keeping  it  in  hope  of  reward  from  the  time  he  first  had  the 
wnich  r  ^he  court  directed  a  verdict  of  ^^  guilty^  to  be  entered, 

Heldy  thcU  the  finding  amounted  to  a  verdict  of  *'  not  guilty,^  and  that  a 
verdict  of  "  not  guilty*^  ought  to  have  been  entered. 

AT  the  General  Quarter  Sessions  of  the  Peace  for  the  county        Rbo. 
of  Northampton,  held  at  Northampton  on  Wednesday  the       y^- 
10th    day  of   October,    1848,    before    tiie  Most    Hon.    Joshua        -!^* 
Alwyne,  Marquis  of  the  county  of  Northampton,   Henry  Barne  L«wen7« 
Sawbrid^e,  Esq.^  The  Right  Hon.  Robert  Veriion  Smith,  The 
Hon.  Phillip  Sydney  Pierrepoint,  Sir  Robert  Henry  Gunning, 
Bart.,  and  others  their  fellows,   justices   of  our  said  Lady  the 
Queen,  assigned  to  keep  the  peace  in  and  for  the  said  county  of 
Northampton, 

George  York,  then  late  of  the  parish  of  Boughton  in  the  said 
county,  labourer,  was  arraigned  upon  a  certain  indictment  which 
in  the  first  count  charged  him,  the  said  George  York,  with  feloni- 
ously stealing  at  Boughton  aforesaid,  on  the  27th  day  of  June,  ^^^  w««J^«d. 
in  the  twelfth  year  of  Her  present  Majesty's  reign,  one  silver  watch 
of  the  value  of  5L  of  Joseph  Warren ;  and  in  the  second  count  with 
receiving  the  said  watch  well  knowing  the  same  to  have  been 
feloniously  stolen.  The  prisoner  pleaded  not  guilty  to  the  said 
indictment,  and  was  put  upon  his  trial  for  the  same.  The 
evidence  against  the  prisoner  seemed  to  prove  that  he  had  found 
the  watch,  and  had  subsequently  appropriated  it  to  his  own  use, 
and  the  question  thereupon  submitted  by  the  counsel  for  the 
prosecution,  to  the  court  and  jury  was,  that  if  at  the  time  the 
prisoner  found  the  watch  he  took  possession  of  it  with  a  view  of 
stealing  it,  or  if  he  found  the  watch  and  intended  to  detain  and 
keep  it  untU  a  reward  was  paid  for  the  same,  then  the  prisoner 
had  committed  a  larceny.  The  jury,  after  hearing  counsel  on 
behalf  of  the  prisoner,  retired  to  consider  their  verdict,  and  upon 

(a)  Reported  by  A.  Bitti.eston,  Esmj.,  ^>.l^i^ttT-at-I^w. 
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Beo.        their  return  into  court,  delivered  a  special  verdict  in  writing,  of 
York        which  the  following  is  a  copy.     The  words  in  italics  ha>'ing  been 

subsequently  added  by  the  jury  after  explanation  by  the  court 

^^^^^1'  with  the  jurjr. 

**  Not  guilty  of  stealing  the  watch,  but  guilty  of  keeping  pos- 
session of  it  in  the  hope  of  reward  from  the  time  he  first  had  the 
toatchJ" 

The  second  count  was  abandoned  by  the  counsel  for  the  prose- 
cution, and  the  jury  found  the  prisoner  on  that  count  "not  guilty." 
The  counsel  for  the  prisoner  then  moved  the  court  that  die 
prisoner  should  be  forthwith  discharged ;  the  special  verdict  being 
one  which  amounted  in  law  to  a  verdict  of  acquittal.  The  court, 
after  hearing  the  argument  of  the  prisoner's  counsel,  and  also  the 
counsel  for  the  prosecution,  in  reply  thereto,  decided  that  the 
verdict  amounted  to  a  verdict  of  guilty,  and  the  following  entry 
was  made  upon  the  record : — "  Guilty ;  judgment  to  be  reserved 
until  the  next  sessions;  in  the  meantime  a  case  to  be  submitted  to 
the  judges.  The  prisoner  to  be  admitted  to  bail,  himself  in  lOOL 
and  one  surety  in  50L,  conditioned  for  the  appearance  of  the  said 
George  York,  to  appear  at  the  next  sessions  and  abide  the  judg^ 
ment  of  the  court."  The  prisoner,  with  a  surety  then  in  open 
court,  forthwith  entered  into  the  required  recognizances,  and  was 
discharged.  And  in  pursuance  of  the  act  of  Parliament,  11  &  12 
Vict.  c.  78,  the  facts  of  the  case  were  directed  by  the  court  to  be 
laid  before  the  justices  of  either  bench,  and  the  barons  of  the 
Exchequer,  for  ^e  purpose  of  their  deciding  whether  the  opinion 
of  the  court  upon  the  said  special  verdict,  as  above  delivereo,  waa 
or  was  not  correct. 

Floods  for  the  prisoner. 

The  Court  called  on 

K.  Macaulay^  for  the  Crown. — The  finding  shows  that  the 
prisoner  kept  the  watch  for  the  purpose  of  obtaining  a  reward  for 
giving  it  up.  His  intention,  then,  was,  not  to  give  it  up  to  the 
owner  so  soon  as  he  should  find  him,  but  to  give  it  up  provided  he 
got  a  reward  for  so  doing.  The  finding  shows  that  the  intention 
with  which  the  prisoner  itept  the  watch  was  the  same  as  that  with 
which  he  took  it.  There  was,  then,  a  taking  in  the  hope  of  gain, 
and  the  mode  in  which  the  benefit  is  to  accrue  to  the  taker  is 
immaterial.     This  is  not  a  special  verdict,  but  a  mere  colloquy. 

Pollock,  C.  B. — This  finding  in  writing  is  all  that  we  Imow 
about  the  matter.  It  may  be  imperfect,  but  it  is  all  we  know 
about  it.  Taking  this,  then,  to  be  the  statement  of  what  the 
jury  found,  our  judgment  must  be  that  the  prisoner  ought  not  to 
have  been  convicted. 

Parke,  B. — They  have  found  that  he  did  not  steal  the  watch, 
and  that  the  story  which  he  told  in  explanation  of  his  keeping  it 
was  true. 

Patteson,  J.,  Chesswell,  J.,  and  Williams,  J.  concurred. 

Conviction  quashed. 
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CROWN  CASE  RESERVED. 

(Before  Pollock,  C.  B.,  Parkb,  B.,  Patteson,  J.,  Cresswell,  J., 

and  Williams,  J. 

December  9,   1848. 

Reg.  t.  Webb,  (a) 

Nuisance — Indecent  exposure — Evidence — Practice. 

An  indictment  for  a  nuisance  at  common  law  charged  thai  the  defendant^ 
aiy  SfCy  in^  ^,  did  expose  and  exhibit  his  private  parts,  naked  and 
uncovered^  in  the  presence  ofM,  A,,  the  wife  of  C,  and  of  divers  others 
eftke  Uege  subjects,  SfC.  The  evidence  was,  that  the  defendant  took 
out  and  exposed  his  private  parts  to  M,  A,,  and  thereupon  she  directly 
ran  off  and  told  her  husband :  thai  there  was  no  one  in  sight  but  her- 
self  when  she  saw  his  private  parts  exposed.  The  defendant  was 
eomvicted. 

&H  that  as  the  exposure  to  one  person  only  was  not  an  offence  at  com^ 
jMHt  lawy  the  words  of  "  divers  others  of  the  Uege  subjects^  4^.  were 
material  to  be  proved  ;  and  that  as  they  had  not  been  proved,  the  con" 
victkm  ought  to  be  qtuished. 

Semblcy  this  court  has  authority,  and  is  bound  to  examine  the  validity 
of  an  indictment,  though  no  question  is  reserved  thereon,  and  to  quash 
the  indictment  if  it  is  bad, 

THE  following  case  had  been  reserved  by  the  assistant  judge        Bbo. 
of  the  Middlesex  Sessions.  wIbb 

James  Webb  was  indicted  at  the  Clerkenwcll  Sessions  for  an        —  * 
mdecent  exposure,  on  the  following  indictment : —  Indoeent 

"  Middlesex  )  The  jurors  for  our  lady  the  Queen,  upon  their  *^^P*^^' 
to  wit.  J  oath,  present  that  James  Webb,  late  of  the  parish 
of  Saint  Margaret,  Westminster,  in  the  county  of  Middlesex, 
labourer,  on  the  2nd  day  of  October,  in  the  twelfth  year  of  the 
reign  of  our  Sovereign  Lady  Victoria,  by  the  grace  of  God,  of  the 
United  Kingdom  of  Great  JBritain  and  Ireland,  Queen,  Defender 
of  the  Fiuth,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  in  a  certain  public  place,  within  a  certain  vic- 
tualling alehouse  there  situate,  uslawnilly,  wilfully,  publicly,  and 
indecently  did  expose  and  exhibit  his  private  parts,  naked  and 
uncovereo,  in  the  presence  of  Mary  Aim,  the  wife  of  Edward 
Chcxrill,  and  of  divers  others  of  the  liege  subjects  of  our  Lady  the  "'^'^ 
Queen,  then  and  there  being,  for  the  space  of  divers,  to  wit,  ten 
nmrateai,  to  the  great  damage  and  common  nuisance  of  the  said 
Mary  Anne  Cherrill,  and  the  said  other  liege  subjects  of  our  said 
lady  the  Queen,  then  and  there  being,  to  the  great  encouragement 
of  indecency  and  immorality,  against  the  peace  of  our  said  lady 
the  Queen,  her  crown  and  dignity.'* 

On  the  trial  it  was  proved  by  the  prosecutrix,  that  she  was 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister-at  Law. 
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taking  care  of  a  public-house,  and  standing  behind  the  bar,  through 
which  was  the  public  passage  from  the  entrance  door  of  the  pubUc- 
house  to  the  bar-parlour,  that  he  conducted  himself  in  an  offensive 
manner,  but  not  amounting  to  an  indecent  exposure,  and  whilst  so 
doing  several  persons  passed  to  and  fro ;  that  he  then  took  out  and 
exposed  his  private  parts  to  her,  and  thereupon  she  directly  ran  off 
and  told  her  husband.  That  there  was  no  one  in  sight  but  herself 
at  the  time  when  she  saw  his  private  parts  exposed. 

Two  points  were  made  ;  firsts  that  an  indecent  exposure  in  the 
bar  of  a  public-house  is  not  an  indictable  offence ;  secondly y  assum- 
ing the  place  sufficient,  that  there  must  be  more  than  one  person 
present  at  the  time  of  the  exposure,  or  the  offence  is  not  complete. 
The  jury,  under  my  direction,  foimd  the  prisoner  guilty,  subject 
to  the  opinion  of  the  judges  on  the  above  points.  The  judgment 
18  respited. 

Clarkson,  for  the  defendant. — First  The  indictment  is  bad. 

Parke,  B. — That  is  not  reserved.  You  may  bring  your  writ 
of  error  on  that. 

Clarksoju — Then,  as  to  the  evidence.  This  is  an  indictment  fiir 
a  nuisance  at  common  law,  and  to  sustain  it,  it  must  be  shown 
that  the  exposure  was  in  an  open  and  public  place,  and  publicly 
"  to  the  people."  The  offence  charged  is  one  at  conunon  law,  and 
differs  from  the  analogous  statutory  act  of  vagrancy,  which  may 
be  committed  by  exposure  to  a  single  female,  with  intent  "to 
insult  her."  In  1  Hawk.  P.  C.  c.  5,  s.  4,  amount  offences  at 
common  law  is  classed,  ^^all  open  lewdness,  grossly  scandalous; 
such  as  was  that  of  those  persons  who  exposed  themselves  naked 
to  the  people  in  a  balcony  in  Covent  Garden,  with  most  abomin- 
able circumstances ;"  referring  to  Sir  Charles  Sedley*s  case  (Sd. 
168 ;  1  Keb.  620).  The  offence  is  laid  down  in  the  same  terms  in 
Bum's  Justice  (Ed.  Chitty),  tit  "  Lewdness ;"  and  1  East,  P.  C 
c.  1,  s.  1.  In  Rex  v.  Crunden  f  2  Camp.  89\  it  was  held  an  indictable 
offence  for  a  man  to  undress  nimsclf  on  tne  beach,  and  to  bathe  in 
the  sea  near  inhabited  houses,  from  which  he  might  be  distinctly 
seen,  although  those  houses  had  been  recently  erected,  and  till 
then  it  had  been  usual  for  men  to  bathe  there  in  great  numbers. 
The  publicity  of  the  act  was  the  ground  of  the  decision.  McDonald, 
C.  B.,  said,  ^'  It  is  no  justification  that  bathing  at  this  spot  might 
a  few  years  ago  be  innocent.  For  anything  that  I  know,  a  man 
might  a  few  years  ago  have  harmlessly  danced  naked  in  the  fiekb 
beyond  Montague  House;  but  it  will  scarcely  be  said  by  the 
learned  counsel  for  the  defendant,  that  any  one  might  now  do  so 
with  impunity  in  Russell  Square.  Whatever  place  becomes  the 
habitation  of  civilized  men,  there  the  laws  of  decency  must  be 
enforced." 

Parke,  B. — In  a  case  tried  by  me  at  York  in  the  year  1830, 
where  it  was  shown  that  a  French  master  had  exhibited  his  private 
parts  at  the  second  floor  window  of  a  house  in  Micklegate,  in  order 
to  attract  the  attention  of  a  servant  opposite,  I  left  it  to  the  jury 
to  say  whether  the  passers-by  in  the  street  could  have  seen  him; 
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they  found  that  they  could.     I  directed  a  verdict  of  guilty  to  be        ^*<*- 
entered,  and  sentenced  him.  Wbbb. 

Pollock,  C.  B. — There  must  be  the  wicked  intention ;  and  — 
that  mast  be  left  to  the  jury ;  but  it  could  hardly  exist  in  the  case  expoeure. 
of  a  man's  exposing  his  person  in  solitary  places.  We  think  that 
onder  this  act  we  may,  and  therefore  are  bound  to  look  at  the 
indictment ;  and,  if  it  is  bad,  to  arrest  the  judgment.  In  such  a 
case  as  this  it  is  desirable,  if  possible,  to  confine  the  question  to 
matters  of  pleading. 

ClarksoTL — ^The  indictment  does  not  state  an  offence,  for  the 
exposing  and  exhibiting  charged  are  stated  to  have  been  com- 
mitted **  in  the  presence "  of  Mary  Ann  C,  which  is  quite  con- 
sstent  with  its  not  having  been  committed  in  her  sight.  The 
words  **  expose"  and  "exhibit"  are  not  terms  of  art,  and  do  not 
necessarily  import  an  act  done  in  the  actual  sight  of  a  person.  The 
case  of  JReff.  v.  fVatson  (2  Cox  C.  C.  376),  shows  that  the  exposing 
die  private  parts  to  one  woman  only  is  not  at  common  law  a  crime 
ponishable  by  indictment.  Now,  the  phrase  *^  conducting  himself 
m  mn  offensive  manner,"  cannot  be  held  to  describe  criminal  con- 
docty  however  irritating  or  contemptuous  the  acts  indicated  by  it 
may  have  been ;  yet  the  acts  so  described  were  all  that  took  place 
in  the  presence  of  more  than  one  person.  The  act  that  constituted 
the  offence  was  in  the  presence  of  Mary  Ann  Cherrill  only,  and 
therefore,  unless  Reg.  v.  Watson  be  overruled,  did  not  support  the 
indictment,  if  the  indictment  is  good. 

PrendergcLst^  contra. — The  indictment  is  good.  The  defendant 
is  charged  with  having  committed  the  offence  "  in  a  certain  place 
within  a  certain  victualling  alehouse  there  situate  ;"  that  is,  in  an 
inn  to  which  the  public  has,  of  right,  access ;  and  with  having 
done  the  act  "unlawfully,  wilfully,  publicly,  and  indecently. 
Iliese  words,  connected  with  the  description  of  the  act  itself, 
import  an  offence.  To  "  exhibit  in  the  presence  of"  a  person, 
obviously  means  to  show  to  that  person.  Then  as  to  the  evidence, 
the  case  of  Reg.  v.  Watson  is  distinguishable,  because  there  the  act 
was  charged  as  an  offence  against  the  particular  girl  by  its  ten- 
dency to  corrupt  her  morals,  which  did  not  constitute  an  indictable 
offience.  In  this  case  there  was  a  clear  invasion  of  the  rights 
of  the  public ;  the  fact  that  the  woman  was  alone  was  a  mere 
casualty  that  does  not  influence  the  prisoner ;  the  place  was  public, 
others  had  been  present,  and  might  have  been  present. 

Pollock,  C.  B. — She  says  that  no  one  was  in  sight. 

Prendergast — Any  one  else,  in  any  part  of  this  public  place,  to 
which  the  public  had  right  of  access,  might  have  seen  what  the 
prisoner  did ;  so  that  the  case  is,  in  principle,  similar  to  that  tried 
m  1830  before  Parke,  B. 

Pollock,  C.  B. — In  Sir  Charles  Sedlei/s  case^  the  indictment 
diarges  the  exposure  "  within  sight  and  view,  which  is  open  to 
the  hke  criticism  as  the  phrase  "  in  the  presence  of." 

Patteson,  J. — The  indictment  usually  goes  on  to  say,  "  did 
expose  to  the  view  of,"  &c.     Why  are  these  words  left  out  ? 

FOLLOCK,  C.  B. — I   understand   my   brother  Parke  to  have 
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decided  in  the  case  at  York,  that  the  act  was  not  criminal  at  com- 
mon law  unless  the  passers-by  might  have  seen  it. 

Parke,  B. — That  is  so :  I  thought  that  if  no  one  but  the  maid- 
servant could  see  what  the  prisoner  did,  he  had  not  committed  an 
indictable  offence,  but  that  if  any  one  else  could  see  what  he  did, 
an  indictable  offence  had  been  committed. 

Pollock,  C.  B. — ^It  is  consistent  with  this  in^ctment  that  she 
did  not  see  what  the  prisoner  did ;  and  it  is  quite  consistent  with 
the  evidence  that  no  one  else  could  have  seen  what  he  did. 

PrendergcLsL — The  place  in  which  this  act  was  done  shows  it  to 
amount  to  an  indictable  offence.  K  the  crime  had  been  the 
exhibiting  an  obscene  picture,  the  exposing  it  near  a  public  high- 
way would  have  been  sufficient. 

Pollock,  C.  B. — It  appears  to  me  that  a  conviction  ou^ht  not 
to  have  taken  place.  It  is  not  necessary  to  decide  whetner  the 
indictment  can  be  sustained,  or  whether  it  is  bad  in  arrest  of 
judgment,  though  it  is  better  to  adhere  to  precedents  than  to 
make  experiments  with  how  little  an  indictaole  offence  may  be 
stated.  I  think  that  this  case  is  governed  by  that  of  Reg.  v. 
fVatsovL  There,  on  proof  that  the  act  was  done  in  the  presence  of 
but  one  person,  the  defendant  was  acquitted  on  the  second  count, 
and  subsequently  judgment  was  arrested  on  the  first  count,  which 
stated  the  act  to  have  been  done  in  the  presence  of  but  one  per- 
son. Now,  in  this  case,  the  evidence  shows  that  but  one  person 
was  present  when  the  act  that  would  sustain  an  indictment  was 
committed.  Striking  out  then  from  the  indictment  all  that  relates 
to  the  other  persons,  which,  as  the  evidence  shows,  ought  not  to  have 
been  in  the  indictment,  the  indictment  would  become  one  upon 
which,  on  the  authority  of  Reg.  v.  fVaison  (a  case  in  which  I  fully 
concur),  we  ought  to  arrest  the  judgment.  The  matter  whicii 
distinguishes  this  indictment  from  Reg  v.  Waison  has  not  been 
proved :  the  evidence  then  is  only  sufficient  to  sustain  such  an 
indictment  as  that  in  Reg  v.  fVaison ;  and,  therefore,  a  conviction 
not  to  have  taken  place. 

Parke,  B. — I  am  of  the  same  opinion.  I  think  that  the  phrase 
**in  the  presence  of  means  **in  sight  of;**  it  is  possible,  however, 
that  the  indictment  is  bad.  If,  however,  we  strike  out  of  it  all 
that  is  not  proved,  it  becomes  that  in  Reg.  v.  Watson^  and  by  that 
case  we  are  boimd. 

Patteson,  J. — I  am  entirely  of  the  same  opinion,  and  on  the 
same  grounds.  I  adhere  to  the  case  of  Reg.  v.  Watson.  If  that 
case  is  right,  the  words  in  this  indictment  stating  the  exposure 
and  exhibition  in  the  presence  of,  "divers  others  of  the  li^ 
subjects,"  &C.  are  material,  but  they  are  not  proven.  If  we  strixe 
them  out,  the  case  is  exactly  similar  to  that  of  Reg.  v.  Watson.  I 
wish  to  guard  myself  against  its  being  supposed  that  I  think  this 
indictment  good. 

Cresswell,  J. — I  am  of  the  same  opinion  as  to  the  judgment 
to  be  pronounced.  I  should  be  sorry  to  say  that  this  indictment 
was  bad ;  but  that  is  not  the  point  before  us. 

Williams,  J.,  concurred.  Conviction  quashed. 
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CROWN  CASE  RESERVED. 


(Before  Pollock,  C.  B.,  Parke,  B.,  Patteson,  J.,  Cresswell,  J.,  and 

Williams,  J. 

Reg.  V  STEER,(a) 

Contract  of  bailment — Determination  of, 

A.  the  bailee  of  BU  mare^  took  her  to  a  certain  livery  stable  in  the  toum 
€if  P.  where  B,  was,  paid  to  B,  the  balance  of  money  due  to  him  after 
deducting  one  pound  due  for  the  keep  of  the  mare,  and  told  B,  that 
the  wtu  at  the  livery-stables.  B.  sent  word  to  the  stable-keeper  not  to 
lei  A,  have  the  mare  again ;  and  on  A,  asking  to  be  allowed  to  ride 
the  mare  to  a  certain  place,  twice  told  him  never  to  put  finger  near  her 
more,  to  which  A.  said,  "  fVell.^  After  B.  had  left  the  town,  A.  ob- 
tained the  mare  from  the  ostler  at  the  livery-stables  by  a  false  story^ 
attd  never  returned  her. 

Hddj  that  there  was  evidence  to  go  to  the  jury  that  a  change  ofpos- 
McMsion  of  the  mare  had  taken  place  after  she  had  been  left  at  the 
stables^  and  that  the  stable-keeper  had  became  B.^s  agent. 

JOHN    DISTIN  STEER  was  tried  at  the  last  Michaelmas       Bbo. 
Quarter  Sessions  for  the  borough  of  Plymouth,  on  an  indict-       Stbbb. 
meat,  charring  him  with  stealing  a  mare,  the  property  of  James        — 
Ingsley,  and  was  by  the  jury  found  guilty.     The  judgment  was  ^"^^ 
respited^  subject  to  the  following  case: —  Baflmeni 

**  It  appeared  in  evidence  that  the  prosecutor,  James  Ingsley, 
who  livea  in  Jersey,  had  in  March,  1848,  delivered  a  horse  and 
the  mare  in  question,  to  the  keeping  of  the  prisoner,  who  was  a 
farmer  and  horse  dealer  living  at  Loddiswell,  sixteen  miles  from 
Plymouth,  with  orders  to  do  his  best  to  sell  them.  Accordingly, 
in  May,  1848,  the  prisoner  sold  the  horse.  On  the  27th  June, 
1848,  the  prosecutor  (who  was  himself  examined  as  a  witness),  went 
to  Loddiswell  with  Richard  Gee,  who  was  also  examined  as  a  wit* 
nests  and  stated  to  the  prisoner  that  he  came  for  the  express 
purpose  of  taking  the  mare  away,  and  that  he  wanted  his  bill  ^^"®  reserved. 

The  prisoner  answered,  that  he  had  no  bill  to  give  him ;  that  all 
was  paid  with  the  money  he  (the  prisoner)  had  received  from  the 
prosecutor,  and  out  of  the  money  that  he  (the  prisoner)  had  got 
from  the  sale  of  the  horse ;  that  he  had  sold  the  horse  for  seven- 
teen sovereigns,  and  that  after  all  was  paid  he  had  fourteen 
sovereigns  to  hsnd  over  to  the  prosecutor  ;  he  added,  that  the  mare 
had  received  temporary  injury  from  a  fall ;  and  it  appearing  on 
examination  that  such  was  the  case,  the  prosecutor  consented  that 
she  should  remain  with  the  prisoner  a  few  days  longer. 

(a)  Reported  by  A.  Bittlbstox,  Esq.,  Banister-at-Ltw. 
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Bbq. 

V. 

Steer. 


Larceny. 


Bailment. 


Case  reaenred. 


The  next  day  (the  28th  of  June)  the  prosecutor,  in  consequence 
of  some  information  received  in  the  interval,  went  again,  with  his 
brother-in-law,  Thomas  Steer  (who  was  also  examined  as  a  wit- 
ness), to  the  house  of  the  prisoner,  who  was  at  that  time  absent 
Whereupon  the  prosecutor  left  Thomas  Steer  there,  with  orders, 
on  the  return  of  the  prisoner,  to  demand  the  mare  and  the 
money. 

Upon  the  prisoner's  return  on  the  29th,  Thomas  Steer  made  the 
demand  accordingly,  when  the  prisoner  refused  to  give  up  the 
mare  or  the  money  to  him ;  but  said  that  he  would  go  and  see 
the  prosecutor  himself  at  Plymouth ;  and  thereupon  the  prisoner 
rode  the  mare,  and  Thomas  Meer  rode  in  company  with  him  to 
Plymouth  the  same  day. 

At  Plymouth  the  prisoner,  in  Thomas  Steer's  presence,  placed 
the  mare  at  Part's  livery-stables,  and  they  both  then  went  to  seek 
the  prosecutor.  On  finding  him,  Thomas  Steer  stated,  in  the 
prisoner's  presence,  that  he,  the  prisoner,  had  stated  that  he 
would  not  deliver  to  him  the  mare  or  the  money,  but  that  he 
would  go  himself  to  Plymouth.  The  prosecutor,  upon  this,  told 
the  prisoner  that  he  need  not  have  done  so,  as  he,  the  prose- 
cutor, had  given  full  power  in  the  matter  to  Thomas  Steer  the 
day  before;  Thomas  Steer  then  said,  the  mare  is  at  Part'& 
After  this  they  dined  together,  and  then  the  prisoner  paid  the 
prosecutor  13/.  saying  that  he  kept  back  1/.  for  vetches  had  since 
the  mare's  illness,  ana  that  this  was  all  that  was  due.  The  pro- 
secutor then  told  Thomas  Steer  to  take  the  mare  and  lide 
her  to  Mr.  Eliot's  at  Babland,  who  was  going  to  keep,  and  even- 
tually buy  her. 

IJpon  this  the  prisoner  said,  why  not  let  me  take  the  mare  back 
to  Eliot's  myself,  its  all  in  my  way ;  to  which  the  prosecutor 
answered,  I  dare  you  ever  to  put  a  finger  near  that  mare  again; 
Thomas  shall  ride  her  to  Mr.  Eliot's,  and  you  may  ride  Thomas's 
horse  home  if  you  please.     The  prisoner  then  left. 

Just  after  this,  the  prosecutor  sent  his  nephew  Greorge  with 
orders ;  according  to  wliich  George  went  to  the  stable  at  Part's, 
where  the  mare  was,  and  ordered  the  ostler  not  to  let  the  prisoner 
have  the  mare,  as  it  was  his  uncle's. 

The  prosecutor,  in  the  mean  time,  set  out  to  go  on  board  the 
steamer  for  Jersey.  On  his  way  to  the  quay  the  prisoner  found 
him,  and  again  twice  asked  to  be  allowed  to  take  the  mare  to 
Mr.  Eliot's  himself,  and  again  was  twice  ordered  by  the  prosecutor, 
in  the  presence  of  Thomas  Steer,  who  accompanied  them,  never 
to  put  finger  near  the  mare  more  ;  to  which  he  answered,  **  WeD." 
The  prisoner  then  said,  "  I  am  short,"  to  which  the  prosecutor 
answered,  "  I  won't  see  you  short  for  a  crown  piece  to  go  home 
with,"  and  gave  him  five  shillings.     Tlie  prisoner  then  left. 

Thomas  Steer  went  on  with  the  prosecutor,  and  saw  him  on 
board  the  steamer  for  Jersey. 

In  the  mean  while  the  prisoner,  on  leaving  the  prosecutor,  met 
a  man  called  Elmsley,  who  had  been  in  company  with  the  prisoner 


CRIMINAL  LAW  CASES.  189 

and  prosecutor^  in  the  course  of  the  aftemoon.     On  so  meetmg        ^<** 

EhnaLey,  he  told  him  that  the  prosecutor  and  himself  had  made  it      Stbbk. 

all  rimt,  and  that  the  prosecutor  had  given  him  five  shillings.        — 

EHmslejy  who  was  examined  as  a  witness  at  the  trial,  then  went     BaSnSfU. 

with  the  prisoner  about  five  o'clock  A.M.  to  Part's  stables.     The 

ostler  then  told  the  prisoner  that  a  boy  had  been  there  to  say  that 

he,  the  ostler,  was  not  to  give  up  the  mare  to  him,  the  prisoner, 

for  she  was  his  uncle's.     To  this  the  prisoner  answered,  "  I  have 

just  left  the  party,  its  all  right  now,"  and  ordered  out  the  mare ; 

upon  which  the  ostler  brought  out  the  mare,  and  gave  her  to  the 

prisoner.    The  prisoner  then  paid  for  the  mare's  bait,  and  said,  ^'  If 

any  one  comes  to  inquire  for  me,  say  I  am  gone  into  the  country 

a  mile  to  see  a  pony,  and  I  shall  be  back  in  an  hour."    Elmsley 

then  said,  '^  If  I  am  to  go  to  the  town's  end  I  will  ride  the  mare." 

The  prisoner  then  handed  the  mare  to  Elmsley,  who  mounted  and 

rode  ner  through  the  streets,  the  prisoner  following  close  by  her 

ode.    When  they  arrived  at  the  Modbury  Inn,  on  the  outskirts  of 

die  town,  Elmsley  dismounted,  and  they  stopped  and  drank.    The 

prisoner  then  said,  '^  I  am  off  home,"  got  up,  and  rode  the  mare 

awmy.     The  prisoner  never  returned  to  Part's,  and  neither  the 

osder  nor  Elmsley  saw  him  again  until  he  was  in  custody.     On 

ius  rood  home  to  Loddiswell,  on  his  bein^  asked  by  Kichurd  Gee 

aforesaid,  whom  he  accidentally  met,  "  How 's  this,  that  you  have 

Kot    the    mare  back  ? "   the   prisoner    answered,   "  I  liave  seen       »•■«▼•*• 

Afr.  Ingsley,  and  settled  to  take  her  back  again."     Thomas  Steer, 

after  seeing  the  prisoner  on  board  the  steamer  for  Jersey,  returned 

to  Part's  and  found  the  mare  gone.     On  Airther  inquiry,  he  sub- 

lequently,  on  the  7th  of  July,  went  to  the  prisoner's  house,  and 

demanded  the  mare,  when  the  prisoner  owned  that  he  had  sold  her. 

Upon  which  a  warrant  was  applied  for,  and  the  prisoner  appre- 

hoided. 

It  appeared  further  on  evidence,  that  the  prisoner's  brother 
William  had  sold  the  mare,  as  early  as  the  3rd  of  July,  to  a 
Mr.  Bickford,  with  the  prisoner's  assent,  the  prisoner  stating  to 
Mr.  Bickford  that  he  himself  had  previously  sold  the  mare  to  his 
said  brother. 

During  the  whole  of  these  proceedings,  as  it  appeared  in  evidence, 
the  prisoner  never  set  up  any  claim  of  Uen  for  the  keep  or  main- 
tenance of  the  mare,  neither  did  he  ever  allege  that  he  had  any 
pecuniaiy  demand  of  any  sort  against  the  prosecutor  until  be 
i^ipearea  in  custody  before  the  magistrates. 

At  the  trial,  no  evidence  was  produced  on  the  part  of  the  pri- 
loner  for  any  such  debt  or  demand. 

At  the  close  of  the  case  for  the  prosecution  it  was  contended  for 
the  prisoner,  on  the  authority  of  R.  v.  Smith  (1  Mood.  Cr.  Cas. 
473),  and  JR.  v.  Bunks  (Kuss.  &  Ryan,  441),  that  there  was  no 
ease  of  felony  to  go  to  the  jury. 

I,  however,  was  of  opinion  that  the  present  case  was  distinguish- 
able from  the  case  cited,  and  that  although  there  was  clearly  no 
felonious  intention  on  the  part  of  the  prisoner  at  the  time  when 
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Giie  reterred. 


he  first  got  possession  of  the  mare  by  virtue  of  the  ori^nal  bwl- 
ment  in  March,  still,  as  that  bailment  was  determined  before  the 
prisoner  took  the  mare  away  fix)m  Part's,  that  it  was  for  the  jur>' 
to  say,  regard  being  had  to  all  the  circmnstances  of  the  case,  with 
what  intention  the  prisoner  so  took  the  mare  away  on  the  29th 
of  June. 

The  jury  having  found  the  prisoner  guilty,  the  judgment  was 
respited,  the  prisoner  being  in  the  mean  time  liberated  on 
recognizances. 

The  opinion  of  the  judges,  therefore,  is  now  respectfiilly  re- 
quested as  to  whether  the  prisoner  was  rightly  convicted. 

W.  C.  KOWE, 

Dec.  1,  1848.  Recorder  of  Plymouth. 

Greenwood^  for  the  prisoner. — The  conviction  cannot  be  sus- 
tained. The  possession  was  still  in  the  prisoner  when  he  took  the 
horse  away,  and  had  not  on  that  day  been  changed ;  the  taking, 
therefore,  may  have  been  perverse,  or,  to  the  extent  of  the  desire 
to  obtain  the  commission  for  selling  the  mare,  dishonest,  but  it 
was  not  felonious. 

Pollock,  C.  B. — If  any  point  of  law  has  been  submitted  to  us 
in  this  case,  it  is  whether  tnere  was  any  evidence  to  go  to  the 
jury  that  there  was  a  change  of  possession  of  the  horse  after  it 
went  to  Part's.  If  that  is  the  question,  I  say  that  there  was 
evidence  to  go  to  the  jury  on  that  matter.  I  also  think  the  con- 
clusion right. 

Pabke,  B. — If  there  had  been  any  countermand  of  the  bul- 
ment  and  a  continuing  possession  afterwards,  the  conclusion  would 
be  different,  because  trover  would  in  that  case  have  been  in  the 
form  of  action,  and,  to  sustain  the  indictment,  trespass  de  bom 
cuportatis  oueht  to  be  the  form.  The  case  also  differs  from  those 
in  which  a  determination  of  the  bailment  has  been  effected  by 
breaking  bulk,  in  which,  agsun,  trespass  de  bonis  asportatis  would 
be  the  form  of  action.  I  do  not  enter  into  what  was  done  before 
the  mare  was  put  into  Part's  stables,  and  I  suppose  it  to  have 
been  put  there  by  the  prisoner.  It  is  quite  clear  that  the  bul- 
ment  was  subsequently  determined  by  the  prosecutor,  with  the 
ftdl  consent  of  the  prisoner.  The  effect  of  that  was  to  make 
Part's  possession  the  same  as  if  the  mare  had  been  originally  bailed 
to  Part  by  the  prosecutor.  That  being  so,  the  prisoner  went  m& 
a  false  story  and  got  the  nuure. 

Patteson,  J. — The  whole  question  is,  ip^hether  Part  had  be- 
come the  agent  of  the  prosecutor.  There  can  be  no  doubt  that 
there  was  sufficient  evidence  of  that 

Cbesswibll,  J.,  and  Williams,  J.,  concurred. 

Conviction  confirmed. 
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WESTERN  CIRCUIT. 

Wilts  Summer  Assizes,  1848. 
Devizes,  August  14. 

(Before  Mr.  Justice  Coleridge.) 
Reg.  v.  Pargeter. 

Manslaughter-^Jndictment — Averment  of  duly  and  neglect. 

In  an  indictment  far  manslaughter  by  neglect  to  give  a  proper  signal  to 
denoie  the  obstruction  of  a  line  of  railway,  wJiereby  a  collision  took 
place  and  a  passenger  was  killed, 

isi:  It  teas  charged  thai  the  prisoner's  duty  was  to  attend  to  the  proper 
working  of  the  signals,  according  to  the  rules, 

Heldj  thai  ii  was  not  necessary  to  set  out  the  rules, 

2ni:  It  appeared  that  the  prisoner  had  many  other  duties^  besides 
aHending  to  the  signal  posts,  some  of  them  being  incompatible  with  his 
dufy  there, 

Hddj  thai  ii  was  not  necessary  to  set  forth  all  the  other  duties  and  then 
to  negative  that  the  prisoner  was  employed  at  the  time  in  the  discharge 
ofeiher  of  such  other  duties, 

Zrd :  Held,  that  an  averment  that  it  was  prisoner's  duty  to  signal  an 
obstruction,  and  that  there  was  an  obstruction  which  prisoner  neglected 
to  signal,  was  a  sufficient  description  of  the  offence,  cmd  that  ii  was  not 
necessary  to  aver  that  the  prisoner's  duty  was,  if  there  was  an  obstruc- 
tion and  he  saw  it,  to  signed  it,  and  that  there  was  an  obstruction 
fMeh  he  might  have  seen  but  neglected  to  see. 

Uk  :  TJuU  it  is  sufficient  to  aver  the  duty  to  be  to  make  ^*  a  proper  signal^** 
without  further  describing  it, 

Sik  :  Thai  a  count  which  charged  both  a  neglect  to  give  the  right  signed, 
and  the  giving  of  the  wrong  signal,  is  not  bad  for  duplicity. 

6tk :  T%at  it  is  sufficient  to  charge  ^'that  t/te  prisoner  did  neglect  and 
omit  to  alter  the  said  signal,'*  without  stating  more  particularly  what 
was  the  specific  alteration  which  he  so  neglected  to  make, 

SLADE  and  Cole  for  the  prosecution.  I^eq 

Stone  and  E.  W.  Cox  for  the  prisoner.  i>.«** 

The  indictment  was  as  follows: — ^the  first  count  was  given  in 
eztensOf  but  only  the  material  parts  of  the  others.  Manaiavghter 

"TTilts,  to  wit:— The  jurors  of  our  lady  the  Queen,  upon  their  -^"^^'»^^- 
oath  present  that  before  and  at  the  time  of  committing  the  felony 
hereinafter  mentioned^  George  Pargeter,  late  of  the  parish  of 
Shrivenham,  in  the  county  ot  Berks,  labourer,  on  the  11th  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-eight,  at  the  parish  aforesaid,  in  the  county  of  Berks  afore- 
8U((  was  a  servant  and  policeman  in  the  service  and  employ  of  a 
certain  company,  to  wit,  the  Great  Western  Railway  Company,  in 
and  upon  a  certain  railway,  to  wit,  the  G.  W.  R.,  and  the  jurors 

o  2 


Parobter. 
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Rp.o.        aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  before 
Paroeter.    And  at  the  time  of  committing  the  said  felony,  certain  signal-posts 
—        had  been  and  were  erected  by  the  said  company,  near  to  certain 
-^ndic^ient.  Stations  upon  the  said  railway,  for  the  purpose  of  making  rignals 
for  the  regulation,  guidance,  and  warning  of  the  drivers  of  looo- 
motive  engines  attached  to  and  drawing  the  trains  of  carriages 
travelling  upon  and  along  the  said  railway,  which  said  signals  were 
sufficient  and  proper  for  the  purposes  aforesaid,  and  were,  at  the 
time  of  the  committing  of  the  said  felony,  in  constant  use  and  in 
full  force  and  effect,  and  well  known  to  the  said  G.  P.,  to  wit,  at 
the  parish  aforesaid,  in  the  county  of  Berks  aforesaid;  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
one  of  such  signals,  in  such  use  and  so  used  as  aforesaid,  and  known 
to  the  said  G.  P.  as  aforesaid,  when  made,  denoted  and  teas  intended    * 
to  denote  and  give  warning  and  notice  to  the  said  drivers^  that  the  Une    j 
of  the  said  railway ,  at  the  station  near  unto  which  the  said  signal  was   | 
made^  was  then  free  from  obstruction^  and  that  the  driver  of  any  engine    J 
attached  to  and  drawing  any  train  of  carriages  then  approacmog    '^ 
the  said  station  might  safely  pass  through  the  same,  with  the  train,    j 
without  stopping,  and  which  said  signal  vyas  then  and  there  caJki    \ 
and  known  by  the  name  of  the  ^all  right^  signal^  and  that  one  other  tf   \ 
such  signals  so  used  as  aforesaid,  and  known  to  the  said  6.  P.  as 
aforesaid,  when  made^  denoted  and  was  intended  to  denote  and  gioe 
warning  and  notice  to  the  said  drivers^  thai  the  Une  of  the  said  razhm 
near  to  which  the  said  last^mentioned  signal  was  made,  was  then  w* 
{j^jJJjJJJ**'      structedy  and  that  the  driver  of  any  en^e  attached  to  and  drawing 
any  train  of  carriages  then  approaching  the  said  station  could  not 
safely  pass  through  the  same,  with  the  train,  without  8tomHD|^ 
and  which  said  last-mentioned  signal  was  then  and  there  called  and 
known  by  the  name  of  the  signal  ^to  stop.^     And  the  jurors  Aforesud, 
upon  their  oaths  aforesaid,  do  further  present  that  certain  rules  and 
directions  had  been  and  were,  at  the  time  of  the  committing  of  the  said 
felony,  established  for  the  guidance  of  the  conduct  of  the  servants  and 
policemen  of  the  said  company  employed  in  and  upon  the  said  rait* 
way,  and  having  the  care  and  regulation  of  the  said  signals,  aad 
which   said    rules  and    regulations   were    sufficient  and   prapv    i 
for  the  purposes  aforesaid,  and  were,  at  the  time  of  commztlia^    ^ 
the   saia  felony,  in   full    force  and  effect,   and  well  known  to    i 
the  said  G.  P.,  to  wit,  at  the  parish  aforesaid,  in  the  said  coning   \ 
of  Berks ;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  m 
further  present,  that  the  said  G.  P.  on  the  day  and  year  aforeMidt 
at  the  parish  aforesaid,  in  the  county  of  Berks  aforesaid,  in  and 
upon  one  Arthur  Augustus  Lea,  in  the  peace  of  Gtod,  and  of  oar 
said  lady  the  Queen,  then  and  there  being,  feloniously  did  make 
an  assault;  and  that  the  said  G.  P.  so  being  such  servant  and 
policeman,  in  the  service  and  employment  of  the  said  G.  W.  R.  C 
as  aforesaid,  then  and  there  had,  oy  virtue  of  such  his  employment, 
the  care  and  regulation  of  the  said  signals,  at  a  certain  signal  post 
erected  and   being   near  a  certain  station  on    the   saia  line  of 
the  said  railway,  to  wit,  the  Shrironhaiu  station,  and  near  the 
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line  of  the  sud  railway  there,  and  that  before  and  on  the  said  11th        ^■<'* 

day  of  May  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the   Paroktea. 

county  of  Berks  aforesaid,  it  became,  and  was  the  duty  of  the  said        "77"  r*^ 

G.  P.  to  attend  to  the  due  and  proper  righting y  exhibiting,  and  making  -^UuH^LttU. 

of  the  said  signab,  at  the  said  last-menticned  station,  and  duly  arid 

properfy  to  work,  exhibit,  and  make  the  same,  according  to  the  rules 

na  regtdatiom  there  established  for  the  guidance  of  the  conduct  of 

the  servants  and  policemen  of  the  said  company,  employed  in  and 

mwn  the  said  railway  as  aforesaid ;  and  the  jurors  aforesaid,  upon 

their  oath  aforesaid,  do  further  present,  that  on  the  day  and  year 

aforeaaidy  at  the  parish  aforesaid,  in  the  county  of  Berks  afore:?aid, 

1  oertain  train  of  carriages  drawn  by  a  locomotive  engine,  under 

the  care  and  guidance  of  a  certain  driver  thereof,  to  wit,  one 

Robert  Roscoe,  was  travelling  on  the  said  railway,  to  wit,  from 

Exeter  to  London,  and  was  before  and  at  the  time  of  the  com-. 

mitting  of  the  felony  by  the  said  G.  P.  as  hereinafter  mentioned, 

doe  at  the  siud  Shnvenham  station,  to  wit,  at  the  hour  of  three 

of  the  dock  in  the  afternoon  of  the  said  11th  day  of  May,  and 

WW  expected  and  intended,  according  to  the  time  table  and  reeu* 

htioiis  by  the  said  company  in  that  behalf  established,  to  amve 

Hid  pass  through  the  sud  Shnvenham  station,  at  the  time  and 

krar  last  aforesaid,  as  he  the  s^d  G.  P.  then  and  there  well  knew ; 

Hid  that  the  said  G.  P.  had  then  and  there,  in  expectation  of  the 

irrival  of  the  said  last-mentioned  train  of  carriages,  made  and 

turned  on  the  signal  called  the  '  all  right '  signal ;  and  the  jurors 

afbrcaaid,  upon  uieir  oath  aforesaid,  do  further  present  that  after-  {jf  jjJJJS^** 

wards  and  before  the  arrival  of  the  said  last-mentioned  train  of 

OHrriages  at  the  Shrivenham  station,  to  wit,  on  the  day  and  year 

ifixresaid,  at  the  parish  aforesaid,  in  the  county  of  Berks  aforesaid, 

I  oertain  carriage,  to  wit,  a  horse  box,  was  put,  and  placed,  and 

emitimiedj  and  was  upon,  and  across,  and  obstructing  the  same  line  of 

mUs  of  the  said  railway,  near  to  the  said  Shrivenham  station,  as  thai 

m  uMch  the  said  last-mentioned  train  of  carriages  was  then  travel" 

big;  and  it  thereupon,  then  and  there,  and  in  consequence  of  such 

kst'^mentioned  obstruction,  became  and  was  the  duty  of  the  said  G.  P. 

halter,  remove,  and  turn  off  the  said  signal  called  the  ^  all  right '  signed, 

wsd  to  make,  turn  on,  and  keep  made  and  turned  on,  the  said  signal 

tttUed  the  signal  *  to  stop ;'   and  the  jurors  aforesaid,  upon  their  oath 

afisresaid,  do  further  present  that  the  said  G.  P.  then  and  there 

being  wholly  unmindful  and  neglectful  of  his  duty  in  that  behalf,  at 

tte  Hme  and  place  last  aforesaid,  on  the  dav  and  year  aforesaid,  at 

die  parish  aforesaid,  in  the  county  of  Berks  aforesaid,  with  force 

•nd  arms,  unlawfully  and  feloniously  did  neglect  and  omit  to  alter, 

nmove,  cmd  turn  off  the  said  signal  called  the  ^all  right '  signal,  and  did 

Aex  and  there  tmlawfully  and  feloniously  neglect  and  omit  to  make, 

tem  on,  and  keep  made  and  turned  on,  the  said  signal   called  the 

signal  *  to  stop  J      By  means  of  which  several  premises,  and  of  the 

Slid  felonious  omissions  and  neglect  by  the  said  G.  P.  as  aforesaid, 

the  driver  of  the  engine  attached  to  the  said  last-mentioned  train 

of  carriages,  to  wit,  the  said  R  R.  was  induced  to  believe,  and  did 
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Rko.  aforesaid,  upon  their  oath  afores^d,  do  further  present  that  before 
Parokteb.  Aiid  at  the  time  of  committing  the  said  felony,  certain  signal-posts 
-—  had  been  and  were  erected  by  the  said  company,  near  to  certain 
-Jndic^unt,  Stations  upon  the  said  railway,  for  the  purpose  of  making  signals 
for  the  regulation,  guidance,  and  warning  of  the  drivers  of  loco- 
motive engines  attached  to  and  drawing  the  trains  of  carriages 
travelling  upon  and  along  the  sidd  railway,  which  said  signals  were 
sufficient  and  proper  for  the  purposes  aforesaid,  and  were,  at  the 
time  of  the  committing  of  the  said  felony,  in  constant  use  and  in 
full  force  and  effect,  and  well  known  to  the  said  G.  P.,  to  wit,  at 
the  parish  aforesaid,  in  the  county  of  Berks  aforesaid;  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
one  of  such  signals,  in  such  use  and  so  used  as  aforesaid,  and  known 
to  the  said  G.  P.  as  aforesaid,  when  made,  denoted  and  was  intended 
to  denote  and  give  warning  and  notice  to  the  said  drivers^  that  the  Une 
of  the  said  raUway^  at  the  station  near  unto  which  the  said  signal  was 
made^  teas  then  free  from  obstructiony  and  that  the  driver  of  any  en^e 
attached  to  and  drawing  any  train  of  carriages  then  approaching 
the  said  station  might  safely  pass  through  the  same,  with  the  train, 
without  stopping,  and  which  said  signal  was  then  and  there  caBei 
and  known  hy  the  name  of  the  ^all  right^  signal^  and  that  one  other  of 
such  signals  so  used  as  aforesaid,  and  known  to  the  said  G.  P.  as 
aforesaid,  when  made,  denoted  and  was  intended  to  denote  and  giioe 
warning  and  notice  to  the  said  drivers,  that  the  Kne  of  the  said  raibomf 
near  to  which  the  said  last^mentioned  signal  was  made,  was  then  ob- 
\j^^^^^  structed,  and  that  the  driver  of  any  engine  attached  to  and  drawing 
any  train  of  carriages  then  approaching  the  said  station  could  not 
safely  pass  through  the  same,  with  the  train,  without  8t<m>iii^ 
and  which  said  last-mentioned  signal  was  then  and  there  callea  and 
known  by  the  name  of  the  signal  ^to  stopJ*  And  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  further  present  that  certain  rules  and 
directions  had  been  and  were,  at  the  time  of  the  committing  of  the  said 
felony,  established  for  the  guidance  of  the  conduct  of  the  servants  and 
policemen  of  the  said  company  employed  in  and  upon  the  said  nil- 
way,  and  having  the  care  and  regulation  of  the  said  signals^  and 
which  said  rules  and  regulations  were  sufficient  and  pnmr 
for  the  purposes  aforesaid,  and  were,  at  the  time  of  commitlnig 
the  said  felony,  in  full  force  and  effect,  and  well  known  to 
the  said  G.  P.,  to  wit,  at  the  parish  aforesaid,  in  the  said  oomi^ 
of  Berks ;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  db 
further  present,  that  the  said  G.  P.  on  the  day  and  year  aforeaud, 
at  the  parish  aforesaid,  in  the  county  of  Berks  aforesaid,  in  and 
upon  one  Arthur  Augustus  Lea,  in  the  peace  of  Gt)d,  and  of  our 
said  lady  the  Queen,  then  and  there  being,  feloniously  did  make 
an  assault;  and  that  the  said  G.  P.  so  being  such  servant  and 
policeman,  in  the  service  and  employment  of  the  said  G.  W.  IL  C 
as  aforesaid,  then  and  there  had,  dv  virtue  of  such  his  employment, 
the  care  and  regulation  of  the  said  signals,  at  a  certain  signal  post 
erected  and  being  near  a  certain  station  on  the  said  line  of 
the  said  railway,  to  wit,  the  Shrironhniu  station,  and  near  the 
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line  of  the  aaid  railway  there,  and  that  before  and  on  the  said  11th        ^^' 
day  of  May  in  the  year  aforesaid^  at  the  parish  aforesaid,  in  the    Paromtea. 
county  of  Berks  aforessdd,  it  became,  and  was  the  duty  of  the  said        "77"  jl*^. 
G.  P.  to  attend  to  the  due  and  proper  righting,  exhibiting,  ami  making  -^h!dS^Ltnit. 
of  the  said  signals,  at  the  said  last-mentioned  station,  and  duly  and 
properly  to  toork,  exhibit,  and  make  the  same,  according  to  the  rules 
and  regulations  there  established  for  the  guidance  of  the  conduct  of 
the  senrants  and  policemen  of  the  said  company,  employed  in  and 
upon  the  said  railway  as  aforesaid ;  and  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  of  Berks  aforesaid, 
a  certain  train  of  carriages  drawn  by  a  locomotive  engine,  under 
the  care  and  guidance  of  a  certain  driver  thereof,  to  wit,  one 
Robert  Roscoe,  was  travelling  on  the  said  railway,  to  wit,  from 
Elxeter  to  London,  and  was  before  and  at  the  time  of  the  com-. 
mitting  of  the  felony  by  the  said  G.  P.  as  hereinafter  mentioned, 
due  at  the  siud  Shrivenham  station,  to  wit,  at  the  hour  of  three 
of  the  dock  in  the  afternoon  of  the  said  11th  day  of  May,  and 
was  expected  and  intended,  according  to  the  time  table  and  reffu« 
ktions  by  the  said  company  in  that  behalf  established,  to  arnve 
and  pass  through  the  said  Shrivenham  station,  at  the  time  and 
hour  last  aforesaid,  as  he  the  said  Q.  P.  then  and  there  well  knew ; 
and  that  the  said  G.  P.  had  then  and  there,  in  expectation  of  the 
arrivEl  of  the  said  last-mentioned  train  of  carriages,  made  and 
turned  on  the  signal  called  the  '  all  right '  signal ;  and  the  jurors 
iforesaid,  upon  uieir  oath  aforesaid,  do  further  present  that  after-  {jf  JJ^JJ^** 
wards  and  before  the  arrival  of  the  said  last-mentioned  train  of 
at  the  Shrivenham  station,  to  wit,  on  the  day  and  year 
at  the  parish  aforesaid,  in  the  county  of  Berks  aforesaid, 
a  certain  carriage,  to  wit,  a  horse  box,  was  put,  and  placed,  and 
eomtimiedf  and  was  upon,  and  across,  and  obstructing  the  same  line  of 
rails  of  the  said  railway,  near  to  the  said  Shrivenham  station,  as  that 
m  wMch  the  said  last-mentioned  train  of  carriages  was  then  travel- 
Sng;  and  it  thereupon,  then  and  there,  and  in  consequence  of  such 
last-mentioned  obstruction,  became  and  was  the  duty  of  the  said  G.  P. 
to  alter,  remove,  and  turn  off  the  said  signal  called  the  ^  all  right '  signal, 
and  to  make,  turn  on,  and  keep  made  and  turned  on,  the  said  signal 
catted  the  signal  *  to  stop  ,*'   and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  G.  P.  then  and  there 
bong  wholly  unmindful  and  neglectful  of  his  duty  in  that  behalf,  at 
Ae  time  and  place  last  aforesaid,  on  the  dav  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  of  Berks  aforesaid,  with  force 
tnd  arms,  unlawftilly  and  feloniously  did  neglect  and  omit  to  alter, 
remove^  tvfid  turn  off  the  said  signal  called  the  ^  all  right '  signal,  and  did 
Aen  and  there  unlawfully  and  feloniously  neglect  and  omit  to  make, 
twm  an,  and  keep  made  and  turned  on,  the  said  signal   called  the 
signal '  to  stopJ^      By  means  of  which  several  premises,  and  of  the 
mud  felonious  omissions  and  neglect  by  the  said  G.  P.  as  aforesaid, 
the  driver  of  the  engine  attached  to  the  said  last-mentioned  train 
of  carriages,  to  wit,  the  said  B.  B.  was  induced  to  believe,  and  did 
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fi^o-        believe  that  the  line  of  rails  of  the  said  railway,  upon  which  the 

PAaoBTB&.    last-mentioned  train  of  carriages  was  then  travelUng,  was  then  all 

"T"  J.     clear,  and  without  obstruction,  and  that  he  the  said  driver,  to  wit, 

-^[ndi^neni.  the  Said  R.  R.,  might  then  safely  pass  through  the  said  Shrivenham 
station  with  the  last-mentioned   engine  and   train  of  carriages, 
without  stopping,  and  the  said  driver,  to  wit,  the  siud  R.  R.  acting 
upon  such  belief  as  aforesaid,  did,  thereupon,  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  of  Berks  aforesaid, 
drive  the  said  engine  so  attached  to  and  drawing  the  last-men- 
tioned  train  of  carriages  aa  aforesaid,  through  the  said  Shrivenh«n 
station,  and  in  so  drawing  the  said  last-mentioned  engine  and 
train  of  carriages  did  then  and  there  unavoidably  and  witiiout  any 
fault  or  default  of  the  said  R.  R.,  with  great  force  come  into  vio- 
lent contact  and  collision  with  the  said  carriage  called  a  horse  box, 
then  being  on,  upon,  and  across,  and  obstructing  the  same  line  of 
r^ls  of  the  said  railway  as  that  on  which  the  said  last-mentioned 
train  of  carriages  was  then  travelling,  near  to  the  said  Shrivenham 
station  there,  by  means  of  which  said  contact  and  collision  caused 
and  occasioned  as  aforesaid,  the  sidd  A.  A.  L.  then  lawfully  h&sis 
and  travelling  in  one  of  the  carriages  of  the  said  last-mentioned 
train  of  carris^es,  was  then  and  there  violently  and  fonnbly  thrown 
on  and  against  the  back  and  sides  of  the  said  carriage  in  which  he 
was  so  travelling  as  aforesaid,  and  was  then  and  there  violently 
and  forcibly  cast  and  thrown  &om  and  out  of  the  said  carriage  in 
which  he  was  so  travelling  as  aforesaid,  down  to  and  upon  the 
ground  there,  by  means  of  which  said  casting  and  throwing  of  the 
said  A.  A.  L.,  as  well  to  and  against  the  sides  and  back  of  the 
said  carriage  in  which  he  was  so  travelling  as  aforesaid,  as  firom 
and  out  of  the  said  carriage,  down  to  and  upon  the  ground  there  as 
aforesaid,  the  said  A.  A.  L.  then  and  there  had  and  received,  and 
the  said  G.  P.  then  and  there  feloniously  did  give  and  cause  to  be 
given  to  the  said  A.  A.L.  divers  mortal  wounds,  bruises  and  contusions, 
in  and  upon  the  head,  body,  arms,  and  legs  of  him  the  said  A.  A.L., 
and  divers  mortal  fractures  of  both  the  legs  of  him  the  s^d  A.  A.  L., 
and  divers  mortal  ruptures  of  the  blood  vessels  in  and  upon  the 
brain  of  the  said  A.  A.  L.,  of  which  said  mortal  wounds,  bruises, 
and  contusions,  moital  fractures,  and  mortal  ruptures  of  the  said 
A.  A.  L.,  on  and  from  the  said  11th  day  of  M^,  in  the  year 
aforesaid,  as  well  at  the  parish  of  Shrivenham  aforesaid,  in  the 
county  of  Berks  aforesaid,  as  at  the  parish  of  Swindon,  in  the 
county  of  Wilts,  did  languish,  and  languishing  did  live,  and  there, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  of  Swin- 
don aforesaid,  in  the  county  of  Wilts  aforesaid,  of  the  said  mortal 
wounds,  bruises,  and  contusions,  mortal  fractures,  and  mortal  nip- 
turcs,  d^d  die,  and  so  the  jurors  aforesaid,  on  their  oaths  aforesara, 
do  say  that  the  said  G.  P.  in  manner  and  form  aforesaid,  the  said 
A.  A.  L.  at  the  parish  of  Swindon  aforesaid,  in  the  county  of 
Wilts  aforesaid,  feloniously  did  kill  and  slay  against  the  peace  of 
our  sovereign  Queen,  her  crown  and  dignity. 

2iid  count.  The  second   count  states  that   "it  was  the  duty  of  the 
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G.  p.  as  such  servant  and  policeman  as  aforesaid,  to  make  certain        ^^<>* 
signals  to  the  drivers  of  locomotive  engines  attached  to  and  draw-    Paroetbr. 

ing  or  propelling  trains  travelling  upon  and  along  the  said  railway,         

and  passing  along  the  same  at  a  certain  part  thereof,  to  wit,  near  ^7n^tnMU. 
a  certain  station,  to  wit,  the  said  Shrivenham  station,  to  wit,  at 
the  parish  of  Shrivenham  aforesaid,  in  the  county  of  Berks  afore- 
said, for  the  purpose  of  giving  warning  and  notice  to  the  said 
drivers,  whether  the  line  of  rails  of  the  said  railway  on  and  upon 
which  any  such  locomotive  engine  and  train  of  carriages  as  afore- 
said should  or  might  be  passing  at,  near,  and  through  the  said 
Shrivenham  station,  was  free  of  obstruction  or  not,  of  all  wliich 
the  said  6.  P.  at  the  time  of  the  conunitting  of  the  said  felony  liad 
foil  knowledge  and  notice,  to  wit,  at  the  day  and  year  last  afore- 
saidy  at  the  parish  last  aforesaid,  in  the  coimty  of  Berks  aforesaid." 
It  then  proceeds  to  aver  that  a  train  was  travelling  on  the  line, 
^cm  and  along  the  part  of  the  said  railway  which  lies  in  the  said 
parish,  &c,  and  up  to,  and  towards  the  place  where  it  was  the 
duty  of  the  said  Q.  P.  to  make  such  signal  as  aforesaid,"  and  that 
just  before  the  time  of  its  arrival  at  the  said  place  ^^  there  was  a 
certain  obstruction  on  and  upon  the  same  line  of  rails  as  that  upon 
wbkh,  the  said  last-mentioned  locomotive  engine  and  train  was 
travellii^  to  wit,  a  certain  horse  box,  standing  and  being  upon 
and  across  the  said  last-mentioned  line  of  rails,  near  to  the  place 
where  it  was  the  duty  of  the  said  G.  P.  to  make  such  signals  as 
last  aforesaid,  to  wit,  at  the  parish  last  aforesaid,  in  the  county  of 
Berks ;  anrf  the  said  G.  P.  could,  and  mighty  and  ought,  then  and  ^^^^^t  ^^ 
tkere^  to  wit,  at  the  parish  last  tzforesaidy  in  the  county  of  Berks,  on 
tie  said  11th  dag  of  Mag,  in  the  gear  aforesaid,  in  the  course  of  his 
duty,  and  in  the  exercise  of  reasonable  and  proper  skill  and  diligence, 
to  have  given  warning  and  notice  bg  means  of  the  proper  signal  to  the 
driver  of  the  said  last-mentioned  locomotive  engine  attached  to  and 
drawing  the  last-mentioned  train  of  carriages,  to  wit,  the  said  K.  R. 
that  there  was  then  such  obstruction  as  last  aforesaid  in  and  upon  the 
said  line  of  rails,  to  wit,  the  said  horse  box.  And  the  jurors,  &c. 
do  further  present  that  the  said  G.  P.  then  and  there  being  wholly 
unmindfiil  and  neglectful  of  his  duty  in  that  behalf,  on,  &c.  in  the 
parish,  &C.,  with  force  and  arms,  unlawfully  and  feloniously  did 
neglect  and  omit  to  give  notice  and  warning,  by  means  of  the 
proper  signal,  to  the  driver  of  the  last-mentioned  locomotive  engine 
attached  to  and  drawing  the  said  last-mentioned  train  of  carriages, 
to  wit,  the  said  R.  K.  that  then  there  was  an  obstruction  upon  the 
flame  line  of  rdls  as  that  on  which  the  said-mentioned  trdn  of  car- 
riwes  was  then  travelling,  by  means  of  which,"  &c. 

The  third  count  states  the  averment  of  the  signals,  and  of  the  3rd  count 
prisoner's  duty,  thus : — Reciting,  that  the  said  G.  P.  was  in  the 
employ,  &c.  as  a  policeman,  and  that  ^^for  the  safe  and  proper 
working  and  travelling  of  the  several  trains  of  carriages  and  loco- 
motive engines  proceeding  along  and  upon  the  said  railway,  certain 
signals  had  been  and  were  at  the  time  of  the  committing  of  the 
offence  by  the  said  G.  P.,  as  hereinafter  mentioned,  established  by 
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Keo.  the  said  company  at  and  near  a  certain  station  upon  the  said  rail- 
Pajiobtbk.  ^^^y^  Ai^d  At  and  near  the  said  station^  to  wit,  the  Shrivenham  sta- 
ir l^htmr  ^^^*  **  which  the  said  G.  P.  was  employed  as  aforesaid,  and  were 
-IStM^ient.  ^^^1  known  to  the  said  G.  P.,  to  wit,  at  the  parish  last  aforesaid, 
in  the  county  of  Berks  aforesaid.  And  the  jurors,  &c.  do  further 
present,  that  on  the  sidd,  &c.,  in  the  parish,  &c.,  the  siud  G.  P.  had 
the  care  and  control  of  the  said  signals,  at  the  said  station,  to  wit, 
the  Shrivenham  station,  at  which  the  said  G.  P.  was  so  employed 
as  servant  or  policeman  as  aforesaid,  and  it  then  and  there  bedame 
and  was  the  duty  of  the  said  G.  P.  by  virtue  of  such  his  employment 
as  aforesaid,  from  time  to  time,  and  at  all  times,  as  occasion  mighi 
require,  to  make  due  and  proper  signals  to  the  drivers  of  all  looomo- 
tive  engines  travelling  along  and  upon  the  said  railway,  and  enter- 
ing the  said  station,  to  wit,  the  Shrivenham  station."  The  covmt 
then  proceeds  to  set  forth,  that  a  train  was  travelling  on  the  said 
line  of  railway,  that  a  horse  box  had  been  placed  upon  and  acrosB 
it  so  as  to  obstruct  the  passage  of  the  train,  **  and  that  it  tiiereupem 
then  and  there  became  the  duty  of  the  said  G.  P.  to  indicate  by  proper 
signals  to  the  driver  of  the  said  last-mentioned  train  of  carriages  so 
due  and  about  to  enter  and  pass  through  the  said  last^mentioned 
station  as  aforesaid,  that  the  line  of  rails  of  the  said  railway  upon 
which  the  said  last-mentioned  train  of  carriages  were  then  trave- 
ling, was  there  obstructed.  And  the  jurors,  &c.  do  further  present 
that  the  said  G.  P.  afterwards,  to  wit,  on  the  day,  &c.,  at  the  pariah, 
&C.  wholly  neglecting  his  duty  in  that  behalf  with  force  and  ann^ 
unlawftdly  and  feloniously  did  neglect  and  omit  to  indicate  by 
proper  signals  to  the  driver  of  the  said  last^mentioned  train  of  car- 
riages so  travelling  upon  the  said  railway  as  aforesaid,  and  so  due, 
ana  about  to  enter  and  pass  through  the  said  last-mentioned  sta* 
tion  as  aforesaid  that  the  line  of  rails  of  the  said  railway  upon 
which  the  said  last-mentioned  train  of  carriages  was  then  travel- 
ling was  then  obstructed,  but  on  the  contrary  thereof,  the  said 
G.  P.  then  and  there  unlawftdly  and  feloniously  did  indicate  by 
signals  to  the  driver  of  the  said  last-mentioned  train  of  carriagee, 
that  the  line  of  rails  of  the  said  railway  on  which  the  said  last- 
mentioned  train  of  carriages  was  then  travelling,  at  or  near  the 
said  last-mentioned  station,  was  then  all  clear  and  firee  from  ob- 
struction, bv  means  of  which  several  premises  and  the  sud  fdo- 
nious  omissions  and  neglects  of  the  said  G.  P."  &c  &c. 

The  fourth  count  was  a  common  count  for  manslaughter,  bj 
assaulting,  beating,  and  bruising,  &c. 

The  facts  were  these : — The  prisoner  was  a  policeman  on  the 
Great  Western  Railway,  at  the  Shrivenham  station.  At  the 
station  there  are  two  signal  posts,  one  for  the  up  and  the  other  for 
the  down  line,  about  eighty  yards  apart;  and  one  being  on  one 
side  of  the  line  and  the  other  on  the  other  side.  The  duty 
of  the  prisoner  was  proved  to  be,  to  attend  to  both  of  these  a^pttl 
posts  when  a  train  was  due  ;  when  the  line  was  clear  to  turn  on 
what  is  called  the  '^  all  right  ^  signal ;  and  when  the  line  was 
obstructed  to  turn  on  the  danger  signal.     It  appeared  also  that  the 
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priaoner  had  other  duties  besides  these.     He  had  to  close  a  gate        ^o* 
acroae  a  road  that  crossed  the  line  near  the  down  signal  post,  and    parobtbr. 
generally  to  assist  and  act  as  a  policenuin.  — 

On  the  day  in  question  (the  11th  of  May>  1848)  the  up-express  . /^S^. 
train  was  over  due  by  half  an  hour,  and  a  down  train  having  just 
arriTedy  the  prisoner  was  at  his  post  at  the  down  signal  and  the 
road  gate*  As  soon  as  the  down  train  had  started,  he  hastened 
aerofls  the  road  to  the  up-signal  pnost  for  the  purpose  of  waiting 
and  signalling  the  up-express  train,  then  half  an  hour  behind  its 
time.  Just  then  two  of  the  porters,  believing  that  the  express 
train  had  passed,  moved  a  horse  box  and  truck  from  a  siding  upon 
the  line,  which  thereby  became  obstructed.  Almost  immediately 
the  express  tndn  came  up,  a  collision  took  place,  and  several  per- 
Mma  were  killed. 

The  prisoner  had  not  turned  on  the  danger  signal,  as  it  was  his 
duty  to  do  upon  seeing  the  line  obstructed ;  but  the  '^  all  right " 
ognal  was  up,  and  therefore  the  engineer  drove  through.  It  was 
nored  that  prisoner  might  have  seen  the  obstruction  had  he 
looked  up  the  line,  and  that  there  was  time  to  have  changed  the 
flgnaL  It* was  upon  these  facts  that  he  was  indicted  for  the 
oHDalaughter  of  one  of  the  passengers  killed  by  the  collision  thus 
oocaaioned. 

Siame  (E.  W.  Cox  with  him)  submitted  that  the  evidence  did  not 
Boatain  tne  indictment.  The  indictment  charges  that  it  was  the 
raifloner's  duty  to  attend  to  the  signal  post  and  give  certain  signals. 
But  the  evidence  is  that  he  had  a  series  of  duties  to  perform,  as  to 
watdi  two  rignal  posts  and  to  close  a  gate,  besides  other  things ; 
ind  as  the  very  gist  of  the  offence  is  the  neglect  of  duty,  where  it 
appears  upon  the  evidence  that  the  prisoner  had  more  duties  than 
(me,  the  performance  of  which  might  have  been  incompatible  (as  if 
both  the  trains  had  come  in  at  the  same  time,  and  he  was  required 
to  give  both  signals)  the  allegation  in  the  indictment  that  it 
was  his  duty  to  attend  to  this  particular  signal  is  not  proved  in 
pcnnt  of  fact,  for  the  evidence  is  that  his  duty  was  not  that^  but  it 
was  to  move  this  signal,  provided  he  was  not  engaged  in  the  per- 
fimnance  of  one  of  his  other  duties  in  another  part  of  the  line. 
He  gubmitted  that  so  material  a  portion  of  the  indictment  as  this, 
which  was  in  fact  the  offence,  should  be  proved  as  laid,  and  not 
beii^  so  proved,  his  lordship  should  direct  an  acquittal  It  was 
the  same  as  if  the  cause  of  death,  in  a  charge  of  murder,  had  been 
proved  to  be  different  from  that  laid;  as  if  it  had  been  charged  as 
by  poison,  and  the  evidence  showed  it  to  have  been  by  a  blow ;  in 
men  case  an  acquittal  would  be  directed ;  so  here  the  manslaughter 
is  charged  to  have  been  committed  by  a  neglect-,  by  this  prisoner, 
of  his  £ity  to  put  up  a  certain  si^al ;  whereas  the  evidence  is,  that 
Idsdnty  was  not  to  put  up  that  signd,  at  all  events,  but  only  under 
certain  inrcumstances,  that  is  to  say,  when  he  was  not  engaged  in 
theperfbrmance  of  some  other  of  his  numerous  duties. 

Coleridge,  J. — The  indictment  alleges  that  his  duty  was  to 
give  the  necessary  signal  of  an  obstruction,  and  although  he  had 
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B.EO.        other  duties,  the  evidence  shows  that  at  this  time  he  was  in  the 
Paroetbr.    actual  discharge  of  that  particular  duty ;  for  he  was  at  the  poet 
„    - — ^      and  gave  the  wrong  signal,  and  it  will  be  for  the  jury  to  say 
—Indiomeru.  whether  he  was  guilty  or  gross  negligence  m  so  doing. 

His  lordship  having  sununed  up,  the  jury  returned  a  ver^ct 
otffuilty, 

E.  W.  Cox  now  {StoTie  having  been  called  from  the  court)  moved 
in  arrest  of  judgment. — The  indictment  was  bad  for  many  reasons. 
Every  count  was  defective.     It  was  necessary  to  charge  tiie  offence 
distinctly ;  and  with  much  more  particularity  where  the  mischief 
is  the  accidental  and  not  the  necessary  result  of  the  criminal  act; 
that  is  to  say,  where  the  act  is  criminal,  not  per  se,  but  by  reason  of 
its  consequences.     The  crime  intended  to  be  charged  here  is  that 
"  it  being  the  prisoner's  duty  to  observe  the  line  and  perceive  obstmc' 
tionsy  and  if  he  saw  an  obstruction  to  give  notice  thereof  by  means  of 
a  certain  signal,  called  the  danger  signal  (describing  it),    he  n^- 
lected   his   duty   and  did  not  look  upon  the  line   and  perceive 
a  certain  obstruction  then  being  there,  and  did  not  give  notice 
thereof  by  such  signal,  whereby,"  &c.     He  submitted  confidently 
that  it  was  not  enough  to  aver  generally  that  it  was  the  prisoners 
duty  to  give  a  certam  signal,  but  that  the  precise  nature  of  the 
duty  and  of  the  signal  should  be  averred,  and  also  that  the  nature  of 
the  neglect  should  be  stated,  so  that  the  prisoner  may  know  pre- 
cisely what  is  the  neglect  that  constituted  his  crime ;  and  that  if 
a  subsequent  indictment  were  preferred  for  having  occasioned  the 
Motion  in  arrest  death  by  neglect,  he  might  be  enabled,  by  reference  to  this  record, 
0  judgment.     ^  plead  autrefins  convict^  or  autrefois  acquit^  as  the  case  might  be. 
He  submitted  that  in  no  count  did  this  indictment  answer  to  these 
requisitions. 

The  first  count  alleges  the  duty  thus :  ^^  It  became  and  was  the 
duty  of  the  said  G.  P.  to  attend  to  the  due  and  proper  working, 
exhibiting,  and  making  of  the  said  signals  at  the  ssud  last-mentiaiied 
station,  and  duly  and  properly  to  work,  exliibit,  and  make  the  Bame 
according  to  the  rules  and  regulations  then  established  for  tbe 
guidance  of  the  conduct  of  the  servants  and  policemen  of  the  sud 
company  employed  in  and  upon  the  said  railway  as  aforesaid.'' 
And  the  breach  of  that  duty  is  thus  alleged,  that  ^'before  the 
arrival  of  the  said  last-mentioned  train  of  carriages  at  the  said 
Shrivenham  station,  to  wit,  &c.,  a  certain  carriage,  to  wit,  a  hone 
box,  was  put,  and  placed,  and  continued,  and  was  upon»  and  across^ 
and  obstructing  the  same  line  of  rails  of  the  said  railway,  near  to 
the  said  Shrivenham  station,  as  that  on  which  the  said  last-^men- 
tioned  train  of  carriages  was  then  travelling,  and  it  thereupon,  tb^ 
and  there  and  in  consequence  of  such  last-mentioned  obstructioD 
became  and  was  the  duty  of  the  said  G.  P.  to  alter,  remove,  and 
turn  ofi*  the  said  signal  called  the  ^  all  right '  signal,  and  to  make, 
turn  on,  and  keep  made  and  turned  on  the  said  si^ial  called  the 
signal  ^  to  stop,'  but  that  the  said  G.  P.  being  then  and  there 
unmindful  and  neglectful  of  his  duty  in  that  behalf,  at  the  time 
and  place,  &c,  did  n^lect  and  omit  to  alter,  remove,  torn  oo, 
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and  keep  made  and  turned  on  the  said  signal  called  the  signal  ^  to        ^o* 

^^S/  ^^  n^eans,"  &c.  PAaokTSR. 

This  count  is  defective  in  many  respects ;  first,  it  alleges  the        — 

Srisoner^s  duty  to  be  "  to  attend  to  the  due  and  proper  working,  ^iHd^imu. 
:c.,  according  to  the  rules.  He  submitted  that  the  rules  ought  to 
have  been  set  out,  that  it  might  appear  upon  the  record  by  neglect 
of  what  particular  rule  it  was  that  the  death  was  caused.  The 
necessity  for  this,  to  inform  the  prisoner  of  the  particular  offence 
with  which  he  is  charged,  is  manifest  from  the  fact  established  by 
the  production  of  the  rules  in  evidence,  which  show  that  the  duty 
was  not  as  here  alleged,  namely,  to  attend  to  the  due  and  proper 
working,  &c.,  but  that  he  had  numerous  other  duties  to  perform: 
therefore  he  submitted,  secondly,  that  the  indictment  should  have 
stated  all  his  duties,  and  then  proceeded  to  negative  his  occupa- 
tion at  the  time  in  the  performance  of  each  of  the  other  duties;  and 
for  this  reason,  that  this  became  a  duty  only  when  he  was  not  engaged 
in  the  dischai^e  of  one  of  the  other  duties  imposed  upon  him.  It 
was  not  his  absolute  duty  under  any  circumstances  to  give  the 
fl^naL  If^  for  instance,  both  up  and  down  trains  had  been  passing 
at  the  same  time,  as  they  did  in  fact  pass  within  five  minutes  of 
each  other  in  consequence  of  the  lateness  of  the  express  train,  it  is 
quite  certain  the  prisoner  could  not  have  been  at  both  signal-posts; 
wooldy  then,  his  aosence  from  the  other  be  a  breach  of  duty  ?  Or, 
if  a  collision  had  occurred  with  both  trains,  and  in  both  there  had 
been  a  death,  and  he  had  been  indicted  for  manslaughter  in  both, 
it  is  clear  that  he  could  not  be  guilty  by  reason  of  neglect  of  duty  Motion  in  amtt 
in  both,  yet,  upon  this  indictment  and  evidence,  mutatis  mutandis^  ^  judgment. 
hemisht  have  been  convicted. of  both.  Nothing  could  show  more 
fordbly  the  defectiveness  of  this  indictment  in  not  setting  out  all 
his  duties,  and  alleging  that  at  the  time  he  was  not  in  the  £scharge 
of  either  of  the  other  duties  which  are  incompatible  with  the  dis- 
chaige  of  this  one.  Thirdly:  the  duty  and  the  neglect  are  not 
stated  with  sufficient  precision,  in  this  respect,  that  it  avers  gene- 
rally that  there  was  an  obstruction,  and  in  consequence  of  such 
obstruction  it  was  the  prisoner's  duty  to  give  a  certain  signal.  This 
was  not  and  could  not  be  his  duty.  His  duty  was,  if  he  saw  an 
cbsiructian  to  give  notice  of  it.  The  duty  could  not  be  to  signal, 
whether  he  saw  it  or  not,  whether  in  a  dark  night  or  in  a  fog,  or 
whether  he  was  there  or  on  duty  elsewhere ;  but  only,  if  he  saw  an 
obstruction,  to  signal  it.  The  indictment  as  it  stands  is  quite  con-- 
sisient  with  innocence  (and  that  is  one  great  test  of  its  insufficiency), 
for  if  it  had  occurred  in  a  dark  night,  when  vision  was  impossible, 
it  oould  not  be  said  that  he  was  guilty  of  a  breach  of  duty  in  not 

E'ving  the  signaL  The  real  criminal  neglect  intended  to  be  charged 
^re,  and  that  which  alone  would  constitute  it,  was  that  it  was  his 
duty  to  look  upon  the  line  and  see  if  there  was  any  obstruction  there, 
€md  upon  seeing  an  obstruction  to  give  the  signal;  and  the  criminal 
neglect  should  have  been  charged,  as  it  was  in  fact,  that  he  was  at 
the  time  at  the  signal  post,  and  that  he  did  not  look  upon  the  line 
and  see  the  obstruction  and  give  the  signal ;  and  in  another  count 
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Kb<>-        it  might  have  been  laid  that  the  line  was  obstructed  and  that  he 

Pa&oetbb.    mi^ht  have  seen  the  obstruction,  but  that  he  n^lected  to  do  so 

-—        and  to  give  the  signal,  &c.  It  was,  therefore,  confiobntly  submitted 

--Jndietnutu,  that  in  this  respect  also  the  dutv  and  the  neglect  which  constituted 

the  offence  were  both  incorrectly  and  insufficiently  stated.     These 

objections  apply  to  all  the  counts. 

The  third  count  is  likewise  bad  for  duplicity.  It  charged  the 
prisoner  both  with  neglect  to  make  the  right  signal,  and  with 
making  the  wrong  signal ;  these  are  two  offences,  one  of  omismon 
and  the  other  of  commission,  and  should  not  have  been  joined. 

The  second  count  is  bad  also  in  that  it  allies  the  duty  to  have 
been  to^ve  notice  of  the  obstruction  by  means  of  the  proper 
siffnaL  It  should  have  been  stated  what  that  proper  signid  was, 
what  it  was  his  duty  to  do  in  respect  of  it,  and  then  that  he  did  not 
do  it     And  so  with  the  third  count. 

The  2nd  count  in  like  manner  alleges  the  duty  to  be  **  to  make 
due  and  proper  signals,"  without  describing  them,  and  is  bad  for 
the  same  reason. 

Lastly  (and  this  objection  applies  to  all  the  counts),  the  n^lect 
requires  to  be  as  specifically  stated  as  the  duty.  It  is  not  enough 
to  charge  that  the  prisoner  **did  not  perform  his  duty;**  but  it 
must  be  stated  explicitly  in  what  particular  it  was  that  the  breach 
of  duty  (which  is  the  offence)  consisted.  The  1st  count  charges 
merely  that  the  prisoner  '^  did  neglect  and  omit  to  alter  the  said 
signal.**  The  2nd,  the  like,  and  the  3rd,  that  he  did  n^lect  and 
Motion  in  amtt  omit  to  indicate  by  proper  signals,  &c.;  but  on  the  contrary  did 
of  judgment,     indicate,  &c  (He  cited  Beff.  v.  Pelham,  2  Cox*s  Crim.  Cas.  17.) 

Cok  {Slade  having  been  called  out  of  court),  contended  that 
every  count  was  good,  and  that  none  of  the  objections  were  tenaUe 
It  was  alleged  that  the  prisoner's  dutv  was  to  give  notice  of  an 
obstruction,  if  there  was  any,  by  a  certain  signal,  which  is  described. 
The  jury  have  found  by  their  verdict  that  the  prisoner  was  guilty 
of  neglect  in  this,  that  there  was  an  obstruction,  and  that  the 
prisoner  could  have  seen  it,  and  could  have  given  the  proper  signal 
He  was  then  stopped  by  the  court 

COLEBIDGE,  J. — I  am  of  opinion  that  none  of  the  objectioiu 
made  to  this  indictment  can  be  sustained.  All  that  it  is  requinte 
to  charge  is  so  much  as  is  necessary  to  constitute  a  crime.  The 
crime  intended  to  be  here  charged  is  manslaughter  committed  bj 
means  of  a  criminal  neglect  of  duty  in  omitting  to  give  notice  by  a 
certain  signal  that  the  line  of  rails  was  obstructed  This  is  d^ 
here  by  a  series  of  averments, — that  the  prisoner  was  a  servant  of 
the  company, — that  certain  signals  were  erected, — ^that  certam 
rules  were  in  force  for  the  reguLation  of  the  signals,  of  which  rules 
the  prisoner  had  notice,  and  which  it  was  his  duty  to  observe :  dat) 
according  to  these  rules,  it  was  his  duty  to  give  notice  by  means  of 
the  signal  when  the  line  was  obstructed ;  that  on  the  day  in  ques- 
tion the  line  was  obstructed,  and  that  the  prisoner  neglected  to 
give  the  signal  proper  in  such  a  case,  by  means  of  which  neglect  the 
accident  occurred.     The  jury  have  found  the  truth  of  these  aver- 
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mentSy  and  that  the  prisoner  was  guilty  of  neglect,  and  a  defect  (if       ^^^^• 
any)  in  the  description  of  the  neglect  is  cured  by  the  verdict    parobter. 
As  to  the  most  important  of  the  objections,  that  it  could  not  have         — 
been  the  duty  of  the  prisoner  under  all  the  circumstances  to  make  -!f^iaSteru. 
the  signal,  as  in  the  night,  or  in  the  fog ;  the  answer  will  be,  that 
in  this  case  the  charge  is  that  he  did  n^lect  to  do  so,  and  the  iury 
have  so  foimd.     In  such  circumstances  as  those  suggested,  there 
would  be  no  neglect.     The  objections  fail  in  arrest  of  judgment. 

Sentence,  three  months*  imprisonmeni, 

Browne  (of  Swindon)  attorney  for  the  prosecution. 
Hooper  (of  Exeter)  attorney  for  the  prisoner. 


NORTHERN  CIRCUIT. 

York  Summer  Assizes,  1848. 

(Before  Mr.  Baron  Platt.)  (o) 

Reg.  V,  Bates  and  Pugh. 

FaUe  pretences — Existing  fact — Future  conduct. 

Where  an  indictment  chargesafalse  pretence  of  an  existing  fact  calculated 
to  induce  the  confidence  which  led  to  the  prosecutor^s  parting  with  his 
property f  though  mixed  up  with  false  pretences  as  to  the  prisonef^s 
fidure  conduct,  it  is  sufficient 

Where  the  false  pretence  is  as  to  the  status  of  the  party  at  the  time,  or 
as  to  any  collateral  fact  supposed  to  be  then  existing,  it  will  equtdly 
support  an  indictment  under  the  statfite, 

THE  prisoners,  Eli  Bates  and  Jane  Pugh,  were  indicted  for  ob-  ^<»- 

tainin^  goods  by  false  pretences,  and  also  for  a  conspiracy  to  BjL-ns 

defraud.     The  male  prisoner  was  found  guilty  of  the  charge  of  and 

obtaining  goods  by   false  pretences,  and  acquitted  of  the   con-  ^Z^?' 

qpiracy.  *  FaUe  preteneet 

The  indictment  contained  three  counts,  in  substance  the  same, 
setting  out  the  false  pretences,  the  first  of  which  set  out  all  the 
pretences,  the  others  varied  the  charge. 

Price,  for  the  prisoner,  moved  in  arrest  of  judgment  on  the 
ground  that  the  counts  setting  out  the  false  pretences  were  bad. 

The  first  count  of  the  indictment  stated  '^  that  Eli  Bates,  late 
of  the  parish  of  Huddersfield,  in  the  county  of  York,  labourer, 
and  Jane  Pugh,  late  of  the  same  place,  single  woman,  on  the  15th 
day  of  September,  a.d.  1848,  witn  force  and  arms,  at  the  parish 
aforeaaid,  in  the  county  aforesaid,  unlawfully,  knowingly,  and  de- 
rignedly  did  fidsely  pretend  to  one  Henry  Scholey,  which  said 

(«)  Bflportod  by  T.  Campbell  Fostbh,  Esq.,  Barrister-at-Lftw. 
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^^^'        it  might  have  been  laid  that  the  line  was  obstructed  and  that  he 

Parobtbb.    mi^ht  have  seen  the  obstruction,  but  that  he  neglected  to  do  so 

— -        and  to  give  the  signal,  &c.  It  was,  therefore,  confidently  submitted 

--^indkhLnu.  ^^^  ^^  ^^^  respect  also  the  dutv  and  the  neglect  which  constituted 

the  offence  were  both  incorrectly  and  insufficiently  stated.     These 

objections  apply  to  all  the  counts. 

The  third  count  is  likewise  bad  for  duplicity.  It  charged  the 
prisoner  both  with  neglect  to  make  the  right  signal,  €uid  with 
making  the  wrong  signal ;  these  are  ttoo  offences,  one  of  omis«on 
and  the  other  of  commission,  and  should  not  have  been  joined. 

The  second  count  is  bad  also  in  that  it  allies  the  duty  to  have 
been  to  give  notice  of  the  obstruction  by  means  of  the  proper 
siffnaL  It  should  have  been  stated  what  that  proper  signal  was, 
what  it  was  his  dutv  to  do  in  respect  of  it,  and  then  that  he  did  not 
do  it.     And  so  with  the  third  count. 

The  2nd  count  in  like  manner  allies  the  duty  to  be  ^*  to  nuike 
due  and  proper  signals,"  without  describing  them,  and  is  bad  for 
the  same  reason. 

Lastly  (and  this  objection  applies  to  all  the  counts),  the  n^lect 
requires  to  be  as  specifically  stated  as  the  duty.  It  is  not  enough 
to  charge  that  the  prisoner  ''did  not  perform  his  duty;"  but  it 
must  be  stated  explicitly  in  what  particular  it  was  that  the  breach 
of  duty  (which  is  the  offence)  consisted.  The  1st  count  charges 
merely  that  the  prisoner  "  did  neglect  and  omit  to  alter  the  said 
signal."  The  2nd,  the  like,  and  the  3rd,  that  he  did  n^lect  and 
Motion  in  arreit  omit  to  indicate  by  proper  signals,  &c ;  but  on  the  contrary  did 
of  jodgment.     indicate,  &C.  (He  cited  Reff.  v,  Pelham,  2  Cox's  Crim.  Cas.  17.) 

Cole  (Slade  having  been  called  put  of  court),  contended  that 
every  count  was  good,  and  that  none  of  the  objections  were  tenaUe. 
It  was  alleged  that  the  prisoner's  dutv  was  to  give  notice  of  an 
obstruction,  if  there  was  any,  by  a  certain  signal,  which  is  described. 
The  jury  have  found  by  their  verdict  that  the  prisoner  was  guilty 
of  neglect  in  this,  that  there  was  an  obstruction,  and  that  the 
prisoner  could  have  seen  it,  and  could  have  given  the  proper  signaL 
He  was  then  stopped  by  the  court. 

Coleridge,  J. — I  am  of  opinion  that  none  of  the  objectioiis 
made  to  this  indictment  can  be  sustained.  All  that  it  is  requisite 
to  charge  is  so  much  as  is  necessary  to  constitute  a  crime.  TIk 
crime  intended  to  be  here  charged  is  manslaughter  committed  by 
means  of  a  criminal  neglect  of  duty  in  omitting  to  nve  notice  by  a 
certain  signal  that  the  line  of  rails  was  obstructed  This  is  done 
here  by  a  series  of  averments, — that  the  prisoner  was  a  servant  of 
the  company, — that  certain  sisals  were  erected, — ^that  certain 
rules  were  in  force  for  the  re^iuation  of  the  signals,  of  which  rules 
the  prisoner  had  notice,  and  which  it  was  his  duty  to  observe :  that) 
according  to  these  rules,  it  was  lus  duty  to  give  notice  by  means  of 
the  siraal  when  the  line  was  obstructea ;  that  on  the  day  in  ques- 
tion the  line  was  obstructed,  and  that  the  prisoner  n^lected  to 
give  the  signal  proper  in  such  a  case,  by  means  of  which  neglect  the 
accident  occurred.     The  jury  have  found  the  truth  of  these  aver> 


CRIMINAL   LAW   CASES.  201 

mentSy  and  that  the  prisoner  was  guilty  of  neglect,  and  a  defect  (if       ^Ro- 
any)  in  the  description  of  the  neglect  is  cured  by  the  verdict,    pargbter. 
As  to  the  most  important  of  the  objections,  that  it  could  not  have        — 
been  the  duty  of  the  prisoner  under  all  the  circumstances  to  make  -^^i^uLewt. 
the  signal^  as  in  the  night,  or  in  the  fog ;  the  answer  will  be^  that 
in  this  case  the  charge  is  that  he  did  n^lect  to  do  so,  and  the  iury 
have  so  foimd.     In  such  circumstances  as  those  suggested,  there 
would  be  no  n^lect.     The  objections  fail  in  arrest  of  judgment. 

Sentence^  three  months*  imprisanmeni. 

Browne  (of  Swindon)  attorney  for  the  prosecution. 
Hooper  (of  Exeter)  attorney  for  the  prisoner. 


NORTHERN  CIRCUIT. 

York  Summer  Assizes,  1848. 

(Before  Mr.  Baron  Platt.)  (o) 

Reg.  v.  Bates  and  Pugh. 

FaUe  pretences — Existing  fact — Future  conduct. 

Where  an  indictment  charges  a  false  pretence  of  an  existing  fact  calcuhUed 
to  induce  the  confidence  which  led  to  the  prosecutoi^s  parting  with  his 
property y  though  mixed  up  with  false  pretences  as  fa  the  prisonef^s 

Jmture  conduct^  it  is  sufficient 

Where  the  false  pretence  is  as  to  the  status  of  the  party  at  the  timCy  or 
as  to  tmy  collateral  fact  supposed  to  be  then  existing^  it  unll  equally 
support  an  indictment  under  the  statute, 

THE  prisoners,  Eli  Bates  and  Jane  Pugh,  were  indicted  for  ob-  ^<»- 

tammg  goods  by  false  pretences,  and  also  for  a  conspiracy  to  bates 

defraud.     The  male  prisoner  was  found  guilty  of  the  cnarge  of  and 

obtaining  goods  by   false  pretences,  and  acquitted  of  the  con-  P]^^- 

Spracy.  FaUeprtUneet 

The  indictment  contained  three  counts,  in  substance  the  same, 
fletting  out  the  fidse  pretences,  the  first  of  which  set  out  all  the 
pretences,  the  others  varied  the  charge. 

/Vusf,  for  the  prisoner,  moved  in  arrest  of  judgment  on  the 
ground  that  the  counts  setting  out  the  false  pretences  were  bad. 

The  first  count  of  the  indictment  stated  "  that  Eli  Bates,  late 
of  the  parish  of  Huddersfield,  in  the  county  of  York,  labourer, 
a&d  Jane  Pugh,  late  of  the  same  place,  single  woman,  on  the  15th 
day  of  September,  a.d.  1848,  with  force  and  arms,  at  the  parish 
t&BKfuidf  in  the  county  aforesaid,  unlawfully,  knowingly,  and  de- 
ngnedly  did  fidsely  pretend  to  one  Henry  Scholey,  which  said 

(«)  Bflportod  by  T.  Campbell  Fostek,  Etq.,  Baniiiter-at-LBW. 
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^®-  Henry  Scholey  was  then  and  there  the  shopman  of  one  Marma- 
Batbs  duke  Archer,  in  a  certain  shop  of  the  said  Marmaduke  Archer, 
AND  then  and  there  kept  by  the  said  Marmaduke  Archer,  that  he  the 
—  *  said  Eli  Bates  was  then  and  there  intending  to  open  a  shop  in 
^''*^^*^*''*^  Manchester-street,  in  the  town  of  Huddersfield,  in  the  parish 
aforesaid,  for  the  sale  of  certain  articles,  to  wit,  cheese  and  bacon, 
there  by  him  the  said  Eli  Bates,  and  that  he  the  said  Eli  Bates 
was  then  and  there  a  provision  dealer,  and  that  he  the  said  Eli 
Bates  was  then  possessed  of  a  certain  sum  of  money,  to  wit,  the 
sum  o(  IL  7s.  l|<f.,  and  that  he  the  said  Eli  Bates  was  then  dem- 
rous  of  purchasing  a  certain  cheese  of  the  said  Marmaduke  Archer, 
in  good  faith,  for  the  purpose  of  selling  it  again  in  the  trade  and 
business  of  a  provision  dealer,  and  that  he  the  said  Eli  Bates  had 
then  the  means  of  pa)ring  to  the  said  Marmaduke  Archer  the  price 
of  the  said  cheese,  to  wit,  the  sum  of  IZ.  7^.  1^ ;  and  that  if  he 
the  said  Henry  Scholey,  for  the  said  Marmaduke  Archer,  would 
then  and  there  sell  and  deliver  the  said  cheese  to  the  said  Eli 
Bates,  he  the  said  Eli  Bates  was  then  willing  and  ready  to  pur- 
chase the  said  cheese  of  him  the  said  Marmaduke  Archer,  and 
then  to  pay  to  the  said  Henry  Scholey  the  said  sum  of  1/.  7s.  1^ 
by  means  of  which  said  several  false  pretences  they  the  said  £Ii 
Bates  and  Jane  Pugh  did  then  and  there  unlawfully  obtain  firom 
the  said  Henry  Schwey  46ilb8.  of  cheese  of  the  value  of  li  7s.  1^ 
being  then  and  there  the  cheese  aforesaid  of  the  goods  and  chatteb 
of  the  said  Marmaduke  Archer,  with  intent  then  and  there  to 
cheat  and  defraud  him  the  said  Marmaduke  Archer  of  the  samCi 
Whereas,  in  truth  and  in  fact,"  &c,  negativing  each  false  pretence 
set  out. 

In  this  count,  all  the  pretences  were  so  mixed  up  one  with 
another,  and  depended  so  much  the  one  upon  the  otner,  that  if 
any  one  of  them  was  bad  and  there  was  a  general  verdict  of  guil^, 
no  judgment  could  be  given  upon  this  count :  {Beff.  v.  WW- 
ham,  10  Ad.  &  El.  34;  2  Russ.  310.)  If  the  pretences  were 
taken  separately,  the  first  pretence,  that  the  prisoner  '^  intended 
to  open  a  shop  in  Manchester-street,  Huddersfield,"  was  not  a  pre- 
tence within  the  statute  7  &  8  Geo.  4,  c.  29,  s.  53,  and  was  nothiif 
more  than  a  pretence  of  something  passing  in  the  man's  mindt 
which  could  only  be  likened  to  the  case  of  a  promise  as  to  Us 
fiiture  conduct,  and  was  distinguishable  from  the  case  of  the  under 
graduate:  {Rex  v.  Barnard^  7  C.  &  P.  784.)  If  it  were  a  pretence^ 
then  there  ought  to  have  been  some  allegation  in  the  indictment 
to  connect  that  pretence  sufficiently  with  the  transfer  of  the  pro- 
perty :  {Rex  V.  Reid^  7  C.  &  P.  848.)  Then,  the  next  pretence  that 
'^  the  said  Eli  Bates  was  then  possessed  of  a  certain  sum  of  monej, 
to  wit,  the  sum  of  1/1  7*.  1^."  did  not  necessarily  import  that  he 
had  the  money  there  in  his  pocket ;  and  the  averment  that  he  had 
the  means  of  paying  for  the  said  cheese  came  within  the  rules  laid 
down  in  Rex  v.  Reid  (ut  suprd)y  and  was  a  mere  false  affirmatioa 
The  next  pretence  set  out,  that  he  was  desirous  of  purcharang  a 
cheese  to  sell  again,  was  nothing  more  than  a  promise  for  future 
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conduct ;  and  to  say  that  a  man  was  desirous  of  doing  a  thing  was        ^^• 
not  a  pretence  of  an  existing  fact :  {Reg,  v.  Johnston^  2  M.  C.  C.       Bates 
254.)     Then  the  pretence  that  the  man  was  ready  and  willing  to       p^^» 
pay  was  nothing  more  than  a  promise  to  pay  on  delivery  {Rex  v.         —  * 
Codnnfftan^  1  C.  &  P.  661),  the  breach  of  which  was  a  ground  only  ^^^preteneeM 
of  ciyil  action. 

Ingham^  J.  T.y  for  the  prosecution^  relied  on  the  words  of  the 
statute  and  on  R.  v.  Crossley  (2  M.  &  K.  17).  The  cases  of  R.  v. 
Codrington  and  R.  v.  Johnston  were  such  that  a  civil  remedy  was 
^^licable ;  the  fieu^  in  those  cases  merely  proved  a  breach  of  pro- 
mise or  of  covenant ;  besides,  the  former  was  shaken  by  the  obser- 
Tmtiona  of  Patteson,  J.,  in  /Z.  v.  Crossley ^  and  of  Parke,  B.,  in  R,  v. 
Kauirick  (5  Q.  B.)  The  pretence  that  prisoner  intended  to  open 
a  shop  was  a  pretence  of  an  existing  fact  calculated  to  induce 
a  credit  to  be  given,  and  equivalent  to  a  pretence  that  he  was 
a  man  of  substance ;  it  was  descriptive  of  tne  stahu  and  position 
of  the  prisoner.  R.  v.  Johnston  was  distinguishable  because  the 
pretence  there  stated,  of  an  intention  to  marry  the  person  &om 
whom  the  money  was  obtained,  was  not  calculated  to  induce  credit 
as  to  the  solvency  of  the  prisoner,  but  rather  amounted  to  a 
promise — a  mere  inducement  to  be  executed  if  the  money  was 
nimished ;  if  he  had  said  he  was  going  to  marry  an  heiress  the  case 
would  have  been  like  the  present.  The  report  of  R.  v.  Reid  was 
not  intelligible.  Then  as  to  the  pretence  that  the  prisoner  was 
poaseflsed  of  a  certain  sum  of  money,  to  wit,  &c. ;  that  is  a  state- 
ment as  to  an  existing  collateral  fact,  and  steers  clear  of  all  the 
authorities  cited  by  Mr.  Price.  It  is  also  distinct  from  and  un- 
connected with  all  the  other  pretences  alleged,  so  as  not  to  fall 
within  the  principle  of  R.  v.  Wickham  (10  Ad.  &  E.  34).  After 
verdict  that  pretence  being  good  in  itself,  and  distinct 
from  all  the  others  charged,  would  support  the  indictment. 
The  pretences  that  he  haa  the  means  of  paying,  and  that  he  was 
ready  and  willing  to  pay,  &c,  were  no  doubt  connected  with  the 
pretence  of  intending  to  open  a  shop,  and  therefore  would  not  be 
sufficient  if  that  were  bad;  out  taken  per  se  they  were  good  false 
Dfetences.  No  one  could  doubt  that  an  averment  of  a  person's 
being  ready  and  willing  to  pay,  &c,  in  a  declaration  or  plea,  would 
be  £sproved  by  showing  that  a  man  was  in  insolvent  circum- 
stances,  and  in  an  indictment  it  must  receive  the  same  con- 
atruction. 

Pnety  in  reply,  relied  on  R.  v.  Wickham  and  R.  v.  Reid. 

Platt,  B.,  delivering  iudgment,  said,  the  indictment  charged  Judgment 
certain  false  pretences,  tnat  the  prisoner  was  then  intending  to 
open  a  shop,  &c ;  and  that  he  was  a  provision  dealer,  and  was 
possessed  of  a  certain  sum  of  money,  to  wit,  &c.,  and  had  then  the 
means  of  paying,  &c  It  was  objected,  on  behalf  of  the  prisoner, 
that  the  pretences  resolved  themselves  into  a  mere  intention  to  do 
a  future  act.  K  all  the  pretences  together  were  of  that  import, 
then  the  objection  ought  to  prevail.  If  the  intention  to  open  a 
shop  related  simply  to  futurity,  that  would  not  do.     But  the  pre- 
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Rbc^*        tence  alleged  that  the  prisoner  ''  was  then  a  provision  dealer, "  and  that 

Bates       ^^  &  pretence  of  an  existing  fact ;  so  also  was  the  pretence  that  the 

AMD        prisoner  had  then  the  means  of  paying,  and  was  ready  and  willing 

^^'       to  pay.     In  R.  v.  Johnston  (2  M.  C.  C.  254),  the  substance  of  the 

FaiMpreteneet  pretence  was,  "  If  you  will  give  me  the  money,  I  will  apply  it  in  a 
Darticular  way,;-a  mere  promise,  the  breach  of  which  wbb  reme- 
diable  by  a  civil  remedy.  If  that  were  a  false  pretence  within  the 
statute,  all  breaches  of  contract  would  expose  a  man  to  an  indict- 
ment. In  R.  V.  Reid  (7  C.  &  P.),  no  reason  was  assigned  for  the 
judgment;  but  the  indictment  showed  no  connexion  between 
the  coals  and  the  weights,  and  the  obtaining  of  the  sovereign  was 
not  shown  to  have  any  connexion  with  the  pretence.  In  A  v. 
fVichham  (10  Ad.  &  El.  34),  the  substantial  objection  was  that 
there  was  no  sufficient  averment  that  the  promissory  note  therein 
mentioned  was  a  valueless  security ;  and  it  was  quite  apparent 
that  the  prisoner's  statement  that  he  was  a  captain  would  not  have 
gained  the  credit.     The  other  part  of  the  pretence,  therefore,  was 

JndgmeBt.  necessarily  connected  with  it,  and  was  bad  per  se.  As  to  A  v. 
Codrington  {ubi  supra),  he  doubted  the  accuracy  of  that  decision. 
It  was  impossible  to  say  that  the  covenant  was  a  false  pretence; 
but  the  previous  statement  of  the  prisoner  (though  afterwards 
reduced  into  a  contract)  was,  in  his  opinion,  sufficient  to  suj^port 
the  indictment.  R.  v.  Kendrick  (5  Q.  B.)  accorded  with  this 
view,  and  conflicted  directly  with  A  v.  Codrington.  In  A  v. 
Crossley  (2  M.  &  R.  17),  the  corpus  of  the  representaticm  was  that 
the  prisoner  was  possessed  of  2,000iL  odd,  and  he  falsely  repns- 
sented  his  condition  and  status  at  the  time.  That  case  was  ex- 
actly in  point  with  the  present ;  for  the  representations  in  the 
present  indictment  amounted  to  a  statement  to  the  following 
effect : — *'  I  am  a  provision  dealer ;  I  am  possessed  of  a  certain  mm 
of  money  ;  I  am  ready  and  willing  to  pay," — ^all  which  represen- 
tations were  false.  Ready  and  wimng,  in  pleading  a  tender,  meant 
that  the  man  had  the  will  and  the  ability  to  pay.  The  weirds  had 
the  same  meaning  here.  He  thought  there  was  a  false  rqne- 
sentation  of  particular  facts  which  was  calculated  to  induce  the 
confidence  wmch  led  to  the  prosecutor's  parting  with  his  property. 
And  whether  the  false  pretence  were  as  to  the  status  of  the 
party  at  the  time,  or  as  to  any  collateral  fact  supposed  to  be  then 
existing,  it  would  equally  support  an  indictment  under  the 
statute. 

OuUtg. 
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EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
November  14,  1848. 

Richard  Dunn  v.  The  Queen.  («) 

Phjury — Affidavit  of  debt  under  1  ^  2  Vict  c."  IJO,  *.  8 — Authority 
if  Registrar  of  Court  of  Bankruptcy  to  administer  the  oath — 5  4"  6 
VicL  c,  122,  M.  11,  13,  67 — Sentence — Security  to  keep  the  peace. 

An  indictment  for  perjury  charged  that  the,  perjury  was  committed  in  an 
affidavit  of  debt  filed  in  the  Court  of  Bankruptcy ,  for  the  purpose  of 
causing  A.  B.  to  be  adjudged  bankrupt^  and  sworn  in  the  Court  of 
Bankruptcy  before  a  registrar  thereof 

Heldy  1,  that  the  Sth  sect,  oj  \  ^  2  Vtct.  c.  110,  under  which  the  affidavit 
was  sworn,  is  not  repealed  by  the  llth  sect,  ofSSfS  Vict.  c.  122;  and 
that  therefore  the  false  sfatements  therein  were  material  to  a  judicial 
inquiry. 

2.  That  the  affidavit  was  made  in  a  matter  relating  to  bankrupts ;  and 
therefore  properly  sworn  before  the  registrar  by  virtue  of  sect,  67  of 
5  4-6  Vict.  c.  122. 

The  affidavit,  as  set  out  in  the  indictment,  stated  that  A.  B.  C.  was  in 
debied;  but  "  A.  B,   C"  was  explained  by  an  inuendo  to  mean  "  the 
said  A,  G.  B.  Cr  mentioned  in  the  inducement ;    and  the  negative 
allegaiion  was,  "  Hliereas  in  truth  and  in  fact  the  said  A.  G,  B.  C. 
was  not  indebted,^ 

Heidj  that  the  falsehood  of  the  statement  was  sufficiently  averred. 

ne  Judge,  bejfore  whom  the  indictment  was  tried,  passed  sentence  at  nisi 
prius,  and  ordered  the  defendant  to  be  imprisoned  for  eighteen  montfts, 
and  to  give  security  to  keep  the  peace  and  be  of  good  behaviour  for  two 
years,  to  commence  from  the  expiration  of  the  eighteen  months^  and  to 
be  further  imprisoned  until  such  security  should  be  given. 

Held,  that  the  judge  had  authority  to  pass  that  sentence. 

fVithin  six  days  after  the  commencement  of  the  term  following  the 
trial,  the  Court  of  Queen^s  Bench  granted  a  rule  in  arrest  of  judg- 
ment, which  was  afterwards  discharged ;  but  this  rule  did  not  appear 
upon  the  transcript  of  the  record  transmitted  to  this  Court ;  and  this 
Cofirt  therefore  refused  to  take  any  notice  of  it,  or  to  grant  a  rule 
that  it  should  be  annexed  to  or  endorsed  upon  the  record, 

ERROR  from  a  judgment  of  the  Queen's  Bench,  upon  an  indict-       ^^'^^ 
ment  for  peijurv.  The  Quren. 

The  6th  count  of  the  indictment  was  as  follows : —  —- 

And  the  jurors  aforesaid  upon  their  oaths  aforesaid  do  further        ^K^^^y- 
present  that  at  the  time  of  the  committing  of  the  offence  herein- 
after mentioned,  the  said  Angela  Georgina  Burdett  Coutts  was  a 
trader  within  the  meaning  of  the  statutes  then  in  force  concerning 

(a)  Reported  by  A.  Bittleston,  Emj.,  Barrister-Rt-Law. 
VOI^  III.  P 
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bankruptfi,  and  that  the  said  Richard  Dunn  being  such  evil  dis- 
Thb  Qubbn.  posed  person  as  aforesaid,  and  wickedly  and  mahciously  devising 
and  intending  unlawfuUy  to  annoy,  harass,  and  grieve,  and  op- 
press the  said  Angela  Georgina  Burdett  Coutts,  and  to  put  her, 
without  any  just  cause,  to  great  expense  of  her  moneys,  and  falsely 
and  maliciously  to  cause  and  procure  her  to  be  declared  and  ad- 
judged bankrupt,  on  the  said  31st  day  of  March,  in  the  year  of  our 
Lord  1846,  at  London  aforesaid,  in  the  parish  and  wara  aforesaid, 
and  within  the  jurisdiction  of  the  Central  Criminal  Court,  came  in 
his  own  proper  person  into  the  Court  of  Bankruptcy  (the  same 
court  then  and  still  being  held  in  Basinghall-street  in  the  city  of 
London  aforesaid),  and  then  and  there  appeared  in  his  own  proper 
person  before  one  John  Fisher  Miller  there,  and  then  being  one  of 
the  registrars  of  the  said  last-mentioned  court,  and  was  then  and 
there  duly  sworn,  and  took  his  corporal  oath  upon  the  Holy  Groepel 
of  God,  before  the  said  John  Fisher  Miller,  the  said  John  Fisher 
Miller  having  then  and  there  lawful  and  competent  power  and 
authority  to  administer  the  said  oath  to  the  said  Richard  Dunn, 
and  that  the  said  Richard  Dunn  being  so  sworn  as  last  aforesaid, 
not  having  the  fear  of  God  before  his  eyes ;  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  then  and  there  upon  his 
oath  aforesaid,  falsely,  maliciously,  wickedly,  wilfully,  and  ccmv 
ruptly  did  say,  depose,  swear,  and  make  affidavit  in  writing  in  sub- 
stance and  to  the  effect  following ;  that  is  to  say,  that  Angela 
Burdett  Coutts  (meaning  the  said  Angela  Georgina  Buraett 
Coutts),  at  the  time  of  the  making  of  the  said  affidavit,  was  justly 
and  truly  indebted  unto  him,  the  said  Richard  Dunn,  in  the  sum 
of  100,0<X)/.  by  virtue  of  a  certain  bill,  &c 

Which  said  affidavit  the  said  Richard  Dunn  then  and  there  filed 
in  the  said  Court  of  Bankruptcy,  to  wit,  on  the  day  and  year  list 
aforesaid,  at  London,  in  the  parish  and  wflurd  aforesaid,  and  within  the 
jurisdiction  of  the  Central  Criminal  Court,  as  by  the  said  affidavit 
still  affiled  in  the  said  Court  of  Bankruptcy  in  Basinghall-etreet 
aforesaid,  in  London  aforesaid  (amongst  other  things)  more  fully 
ai)pears,  whereas  in  truth  and  in  fact  the  said  Angela  G-eoigina 
Burdett  Coutts  was  not  at  the  time  of  the  making  of  the  affidavit 
aforesaid,  or  at  any  other  time,  indebted  to  the  said  Richard  Dunn 
in  the  sum  of  100,0007.  or  in  any  other  sum,  &c 

All  which  he  the  said  Richard  Dunn,  at  the  time  of  the  making 
of  the  smd  affidavit,  well  knew,  to  wit,  at  London  aforesaid^  in  the 
])arish  and  ward  aforesaid,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court.  And  so  the  jurors  aforesaid  upon  their  oaths 
aforesaid  do  say  that  the  said  Richard  Dunn,  on  the  said  Slst  day 
of  March,  in  tne  year  of  our  Lord  1846  aforesaid,  at  London  idbre- 
said,  in  the  parish  and  ward  aforesaid,  and  within  the  jurisdiction 
of  the  Central  Criminal  Court,  upon  his  oath  aforesaid,  taken  in 
the  said  Court  of  Bankruptcy,  before  the  said  John  Fisher  Miller, 
so  being  one  of  the  registrars  of  the  said  last-mentioned  court,  the 
said  John  Fisher  Miller  then  and  there  having  lawful  and  compe- 
tent power  and  authority  to  administer  such  last-mentioned  oaUi 
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to  the  said  Richard  Dunn  in  that  behalf^  falsely,  maliciouslyy  wil-       Dunk 
fiiilYy  and  corruptly,  in  manner  and  form  aforesaid,  did  commit  .j.^^  q^^ 
wiliiil  and  corrupt  perjury,  to  the  great  displeasure  of  Almighty        — 
Qod,  to  the  great  damage  of  the  said  Angela  Georgina  Burdett      P^rj^ry- 
Coutts,  and  against  the  peace  of  our  said  lady  the  Queen,  her 
crown  and  dignity. 

The  postea  was  as  follows  i-r- 

Afterwards  and  on  the  day  and  at  the  place  last  within  mentioned  Postea. 
before  the  Bt.  Hon.  Thomas  Lord  Denman,  Chief  Justice  of  our 
lady  the  Queen,  assigned  to  hold  pleas  before  the  Queen  herself, 
and  the  Hon.  Thomas  Denman  bemg  associated  to  the  said  Chief 
Justice  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  come  as  well  the  within-named  Charles  Francis  Robin- 
son.  Esquire,  who  for  our  said  lady  the  Queen  in  this  behalf  pro- 
aecuteth,  as  the  within-named  Richard  Dunn  in  his  own  proper 
person,  and  the  jurors  of  the  jury  within  mentioned  being  called, 
to  wit,  &c  (naming  them),  come  and  are  sworn  upon  the  said  jury, 
4c.;  whereupon  the  court  here  proceedeth  to  the  taking  of  the 
inqaest  aforesaid  by  the  jurors  W)resaid  now  here  appearing  for 
the  purpose  aforesaid,  who  being  sworn  to  speak  the  truth  touching 
and  concerning  the  matters  within  contained,  say  upon  their  oath, 
that  the  said  Richard  Dunn  is  guilty  of  the  premises  in  the   6th 
count  of  the  indictment  within  specified  and  charged  upon  him  in 
manner  and  form  as  in  and  by  the   said  6th  count  of  the  said  in- 
dictment is  within  alleged  against  him,  and  the  jurors  aforesaid 
now  here  appearing  and  sworn  as  aforesaid  upon  their  oath  afore- 
said do  furtner  nay  that  the  said  Richard  Dunn  is  not  guilty  of  the 
premises  in  the  Ist,  2nd,  3rd,  4th,  5th,  7th,  8th,  9tb,  and  10th 
counts  of  the  indictment  within  specified  and  charged  upon  him  in 
manner  and  form  as  the  said  Richard  Dunn  hath  by  pleading  for 
himself  within  alleged. 

And  hereupon  at  the  same  sittings  of  nisiprius  the  said  Thomas 
Lord  Denman,  Chief  Justice  within  named,  proceedeth  to  pro- 
nounce judgment;  and  thereupon  all  and  singular  the  premises 
being  seen  and  fully  imderstood  by  the  court  here,  it  is  considered, 
adjnoged,  and  ordered  by  the  said  Chief  Justice,  that  for  the  offence 
specified  in  the  6th  count  of  the  within-mentioned  indictment, 
whereof  the  within-named  defendant,  Richard  Dunn,  is  convicted, 
the  said  Richard  Dimn  be  imprisoned  in  the  Queen's  prison  for  the 
space  of  eighteen  calendar  months,  to  commence  and  he  computed 
from  the  day  on  which  he  shall  be  first  taken  to  and  confined  in 
the  said  prison  in  execution  of  this  sentence.  And  that  he,  the 
said  Ricluud  Dunn,  do  give  security  to  keep  the  peace,  and  be  of 
good  behaviour  towards  Her  Majesty  and  all  her  Lege  subjects,  and 
especially  towards  Angela  Georgina  Burdett  Coutts  within  men- 
tioned, for  the  space  of  two  years,  to  commence  and  be  computed 
fix>m  and  after  the  end  and  expiration  of  the  aforesaid  eighteen 
calendar  months,  the  said  Richard  Dunn  to  be  bound  in  the  sum . 
of  lOOiL,  and  two  sufficient  sureties  in  the  sum  of  50Z.  each,  and 
that  the  said  Richard  Dunn  be  further  imprisoned  in  the  said 
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prison  until  such  security  be  given.  And  that  he,  the  said  Richard 
Dunn,  be  committed  to  the  custody  of  the  keeper  of  the  said 
prison,  to  be  by  him  kept  in  safe  custody  in  execution  of  this 
judgment. 

Assignment  of  errors: — 

1.  That  it  docs  not  appear  that  the  said  John  Fisher  Miller, 
before  whom  the  said  oath  was  taken,  as  in  the  6th  count  men- 
tioned, had  any  authority  to  administer  the  said  oath  to  the  said 
Richard  Dunn ;  and  that  by  the  law  of  the  land  he  had  no  such 
authority ;  and  that  as  it  appears  by  the  said  6th  count,  that  the 
said  oath  was  taken  in  the  said  Court  of  Bankruptcy  which  was 
then  held,  the  said  oath  should  have  been  administered  by  the  said 
court  and  not  by  the  registrar  thereof. 

2.  That  the  said  6th  count  wants  certainty,  inasmuch  as  it  does 
not  appear  whether  the  Court  of  Bankruptcy,  in  which  the  said 
oath  was  taken,  was  the  Court  of  Review,  or  a  subdivision  Court 
of  Bankruptcy,  or  before  whom  such  court  was  held. 

3.  That  neither  the  said  Court  of  Bankruptcy  nor  the  said  regis- 
trar had  authority  to  administer  the  said  oatn  to  the  said  Richard 
Dunn,  as  it  docs  not  appear  that  the  said  affidavit  was  made  in  any 
matter  of  bankruptcy. 

4.  That  it  does  not  appear  in  and  by  the  said  6th  count  that  the 
said  oath  was  taken,  or  the  said  affidavit  made,  in  any  judicial  or 
legal  proceeding,  or  that  the  same  was  for  the  purpose  or  with  the 
intention  of  being  used  in  any  legal  or  judicial  proceeding. 

5.  That  it  does  not  appear  in  or  by  the  said  6th  count  that  any 
of  the  matters  therein  alleged  to  have  been  sworn  were  or  could  be 
material  to  any  judicial  or  legal  proceeding. 

6.  That  it  does  not  appear  in  and  by  the  said  6th  c-ount  that  the 
said  Angela  Georgina  Burdett  Coutts  could  have  been  made  a 
bankrupt  upon  the  affidavit  therein  stated,  inasmuch  as  no  debt  is 
sworn  to  or  stated  in  the  said  affidavit  to  have  been  due  from  the 
said  Angela  Georgina  Burdett  Coutts. 

7.  That  it  does  not  appear  in  and  by  the  said  6th  count  that  any 
of  the  allegations  in  the  said  affidavit  were  false,  inasmuch  as  the 
affidavit  swears  to  a  debt  from  Angela  Burdett  Coutts ;  and  the 
indictment  only  negatives  a  debt  from  Angela  Georgina  Burdett 
Coutts. 

8.  That  the  said  6th  count  wants  certainty  in  not  setting  forth 
the  names  of  the  persons  on  whom  or  on  whose  bank  the  said  bill 
therein  mentioned  was  drawn,  the  said  persons  being  merely  des- 
cribed as  Messrs.  Coutts  &  Company. 

9.  That  the  said  Chief  Justice  had  no  authority  in  law  to  ad- 
judge or  order  the  said  Richard  Dunn  to  give  security  to  keep  the 
peace. 

10.  That  the  said  Chief  Justice  had  no  authority  in  law  to  ad- 
judge or  order  the  said  Richard  Dunn  to  be  imprisoned  until  such 
security  was  given. 

11.  That  the  said  judgment  is  indefinite  and  uncertain,  and 
manifoFtly  unjust,  innsniuoh  as  although  the  said  Richard  Dunn  is 
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ordered  and  adjudged  to  give  security  to  keep  the  peace  for  two       Dunn 
years  only  after  the  expiration  of  the  said  imprisonment  for  eigh-  tub  Uu 
teen  months  as  therein  mentioned,  yet  if  he  does  not  give  such        ^—r 
security  he  is  ordered  and  adjudged  to  be  imprisoned  for  an  indefi-      ^'^^^'''y- 
nite  and  unlimited  tune. 

12.  That  the  said  indictment  upon  which  the  said  judgment  was 
so  given  by  the  said  Cliief  Justice  was  not  a  record  of  the  Court 
of  Queen's  Bench;  but  a  record  of  the  Central  Criminal  Court, 

13.  That  the  judgment  of  the  said  Chief  Justice  has  not  the  force 
and  effect  of  a  judgment  of  the  Court  of  Queen's  Bench  or  any 
force  or  effect,  inasmuch  as  the  said  court  did,  within  six  days  after 
the  coumiencement  of  the  term  ensuing  the  said  trial,  grant  a  rule  to 
show  cause  why  the  said  judgment  should  not  be  arrested. 

The  1  &  2  Vict,  c.  110,  "An  Act  for  abolishing  Arrest  oni&2Vi 
Mesne  Process  in  Civil  Actions,  except  in  certain  cases ;  for  ex-  ^*  ^^^• 
tending  the  Remedies  of  Creditors  against  the  Property  of  Debtors, 
and  for  amending  the  Laws  for  the  Relief  of  Insolvent  Debtors  in 
Ei^land," — enacts  (s.  8,  "  manner  of  making  a  debtor  a  bankrupt"), 
if  any  single  creditor,  or  any  two  or  more  creditors,  being  partners, 
whoE»e  debt  shall  amount  to  100/.  or  upwards,  or  any  two  creditors 
whose  debts  shall  amount  to  150/.  or  upwards,  or  any  three  or 
more  whose  debts  shall  amount  to  200/.  or  upwards,  of  any  trader 
within  the  meaning  of  the  laws  now  in  force  respecting  bankrupts, 
shall  file  an  affidavit  of  debt  and  cause  him  to  be  personally  served 
with  a  copy,  &c.,  and  if  such  trader  shall  not  witliin  twenty-one 
days  after  i>ersonal  service  of  such  affidavit,  &c.,  pay  such  debt,  or 
secure,  or  compound  for  the  same,  &c.,  he  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy  on  the  twenty-second  day. 

5  &  6  Vict,  c  122,  "  An  Act  for  the  Amendment  of  the  Law  of  ^  ^J^Vict. 
Bankruptcy;"  s.  11. — If  any  creditor  of  any  trader  witliiu  the*'*  *  ** 
meaning  of  this  or  any  other  statute  relating  to  bankrupts  now  or 
hereafter  to  be  in  force  shall  file  an  affidavit  (of  debt  and  demand 
in  the  Court  of  Bankruptcy)  in  the  form  specified  in  schedule 
(A.  No.  1.),  it  shall  be  lawful  for  the  court  to  issue  a  summons 
calling  upon  such  trader  to  appear. 

Sect.  13. — K  any  such  trader  shall  not  come  before  such  court  at  Sect.  13. 
the  time  appointed,  or  if  upon  his  appearance  he  shall  refuse  to 
admit  such  demand  and  shall  not  make  a  deposition  that  he  believes 
he  has  a  good  defence  to  such  demand,  then  if  such  trader  shall 
not  Within  fourteen  days  aflter  personal  service  of  such  summons 
pay,  secure,  or  compound  for  such  debt,  to  the  satisfaction  of 
such  creditor,  &c.,  every  such  trader  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  on  the  fifteenth  day  after  service  of 
such  sununons. 

Sect.  67  of  5  &  6  Vict.  c.  122.— All  affidavits  to  be  made  and  s^t.  67. 
used  4  in  matters  of  bankruptcy,  or  under  or  by  virtue  of  any 
statute  relating  to  bankrupts  or  of  this  act,  shall  and  may  be  sworn 
before  the  Court  of  Review  or  before  either  of  the  subdivision 
Courts  in  Bankruptcy,  or  any  Commissioner,  or  the  Master,  or  any 
R^strar  or  Deputy  Registi^ar  of  the  Court  of  Bankruptcy,  &c 
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Dunn  gect.  1 12  of  1  &  2  Vict.  c.  1 10.— All  affidavits  to  be  used  before 

"  Thb  Queen,  the  sjud  court  or  any  commissioner  thereof,  or  any  justices  of  the 
—r        peace,  or  any  officer  of  the  said  court,  &c,  shall  and  may  be  sworn 
«Krf*ry-     before  the  said  court,  or  any  commissioner  thereof,  or  any  com- 
missioner appointed  by  the  said  court  for  the  purpose  of  taking 
affidavits,  or  any  Master  Extraordinary  in  Chancery,  &c. 
1  Will.  4,  c  70,      1  Will.  4,  c  70,  s.  9,  enacts,  that  upon  all  triab  for  felonies  or  mis- 
••  9-  demeanors  upon  any  record  of  the  Court  of  King's  Bench,  judCTient 

may  be  pronounced  during  the  sittings  or  assizes  by  the  jud^e  before 
whom  the  verdict  shall  be  taken,  as  well  upon  the  person  who  shall 
have  suffered  judgment  by  default  or  confession  upon  the  same 
record,  as  upon  those  who  shall  be  tried  and  convicted,  whether 
such  persons  be  present  or  not  in  court,  excepting  onlv  where  the 
prosecution  shall  be  by  information  filed  by  leave  of  the  Court  of 
King's  Bench,  or  such  cases  of  informations  filed  by  His  Majesty's 
Attorney-General,  wherein  the  Attorney-General  shall  pray  that  me 
judgment  may  be  postponed ;  and  the  judgment  so  pronounced  shaU 
be  endorsed  upon  the  record  of  nisi  prius^  and  afterwards  entered  upon 
the  record  in  court,  and  shall  be  of  the  same  force  and  effect  as  a 
judgment  of  the  courts  unless  the  court  shall  within  six  days  afUr  the 
commencement  of  the  ensuing  term^  grant  a  rule  to  show  cause  why  a 
new  trial  should  not  be  had  or  tJiejudament  amended;  and  it  shall  be 
lawful  for  the  judge  before  whom  the  trial  shall  be  had  either  to 
issue  an  immediate  order  or  warrant  for  committing  the  defendant 
in  execution,  or  to  respite  the  execution  of  the  judgment  upon  such 
terms  as  he  shall  think  fit,  until  the  sixth  day  of  the  ensuing  term ; 
and  in  case  imprisonment  shall  be  part  of  the  sentence,  to  order  the 
period  of  imprisonment  to  commence  on  the  day  on  which  the 
party  shall  be  actually  taken  to  and  confined  in  prison. 
Argument  of  The  Plaintiff  ixi  person  argued  in  support  of  his  writ  of  error.— 
the  plaintiff.  First,  As  to  the  authority  to  administer  the  oath ;  the  que  sion 

principally  depends  upon  the  construction  of  the  8th  sect,  of  1  &  2 
Vict,  c  110,  in  conjunction  with  5  &l  ^  Vict,  c  122,  s.  11.  This 
affidavit  was  sworn  under  the  former  act ;  which  is  an  Act  for  the 
Relief  of  Insolvent  Debtors,  and  the  112th  section  of  which  pro- 
vides for  the  swearing  of  affidavits  to  be  used  before  the  Insolvent 
Debtors  Court.  Therefore  neither  the  Registrar  of  the  Court  of 
Bankruptcy  nor  the  Court  of  Bankruptcy  itself  had  any  authority 
to  administer  the  oath.  The  section  relied  upon  as  giving  that 
authority  is  sect.  67  of  5  &  6  Vict,  c  122  ;  but  the  answer  is  that 
that  applies  only  to  affidavits  '^  to  be  made  or  used  in  matters  of 
bankruptcy,  or  under  or  by  virtue  of  any  statute  relating  to  bank* 
rupts,  or  of  this  act ;"  and  this  is  not  such  an  affidavit.  It  was  not 
made  or  used  in  a  matter  of  bankruptcy ;  it  was  not  made  by 
virtue  of  any  statute  relating  to  bankrupts,  or  by  virtue  of  5  &  6 
Vict.  c.  122.  This  was  no  matter  of  bankruptcy.  Miss  Coutts 
could  not  have  been  made  a  bankrupt  upon  this  affidavit ;  for  the 
8th  sect,  of  1  &  2  Vict.  c.  110,  is  altogether  repealed  by  the  11th, 
12th,  &  13th  sects,  of  5  &  6  Vict,  c  122.  [Alderson,  B. — That 
is  not  so,  unless  they  are  necessarily  inconsistent ;  and  are  they  so  ? 
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Sect.  8  of  1  &  2  Vict.  c.  110,  provides  that  if  within  twenty-one       Dunn 
days  after   personal   service  of  the  affidavit,  and  notice  to  pay  i^j^^  u'ueen. 
therein  mentioned,  the  trader  shall  not   pay  or  compound,  &c,       ,-7- 
he  diall  be  deemed  to  have  conmiitted  an  act  of  bankruptcy  on        ^Kf^y- 
the  twenty-second ;  but  the  6  &  6  Vict,  c  122,  s.  11,  provides  for 
the  issuing  of  a  summons  to  the  trader  upon  the  affidavit  therein 
mentioned ;  and  then  by  sect.  13  he  is  allowed  only  fourteen  davs 
after  service  of  the  summons  within  which  to  pay  or  compound  for 
the  debt.]     An  entirely  different  mode  of  proceeding  is  substi- 
tuted ;  but  the  end  is  the  same.     The  affidavit  must  now  be  in  the 
form  given  by  schedule  (A.  No.  1.),  in  order  to  be  the  foundation 
of  an  act  of  bankruptcy.     The  trader  is  entitled  to  be  summoned 
before  his  nonpayment  can  be  turned  into  an  act  of  bankruptcy. 
But  even  if  the  1  &  2  Vict,  c  110,  were  not  repealed,  that  is  not  a 
haakruptoy  act  as  the  title  shows ;  and  therefore  this  affidavit  does 
not  fall  within  the  terms  of  sect.  67  of  5  &  6  Vict  c  122.  [Park£, 
B. — The  title  of  a  statute  is  no  part  of  it ;  and  raises  no  legitimate 
ground  of  argument.]     Secondly,  it  is  not  proved  nor  does  it  at  all 

Sipear  that  uie  affidavit  set  out  in  the  indictment,  or  the  statements 
erein  contained,  were  in  any  way  material  to  any  legal  or  judicial 
inquiry.  Upon  this  point  the  question,  whether  the  1  &  2  Vict  Arjpiment  of 
c  110,  8.  8,  is  repealed,  is  most  important;  because  if  that  section  plauiti£f. 
has  been  rendered  inoperative  by  the  subsequent  statute,  the  perjury 
is  assigned  upon  a  statement  wholly  immaterial ;  and  an  examina- 
don  of  the  two  provisions  shows  that  the  one  supersedes  the  other. 
There  is,  however,  the  additional  objection  here,  that  the  affidavit 
of  debt  is  sworn  against  a  person  of  one  name ;  and  the  negative 
averments  apply  to  a  person  of  a  different  name.  In  Bum's  Jus- 
tice, tit.  "  Fenury"  (ed.  Chitty,  1837),  p.  169,  it  is  said—"  The 
materiality  of  the  perjury  must  be  provcKL  If  the  matter  referred 
to  by  the  averment  be  material  and  affects  the  charge  in  such  a 
manner  that  the  omission  of  it  would  alter  the  character  of  the  per- 
jury asfflgned  either  in  the  degree  in  which  it  is  charged  to  be 
injurious,  or  in  the  degree  of  guilt,  the  court  wiU  hold  it  must  be 
strictly  proved  as  it  is  charged,  and  the  failure  of  proof,  or  the 
disproval  of  it  would  be  fatal :  (see  Cowp.  R.  229 ;  Teesdale  v. 
Clement,  1  Chit  R  603;  Shepherd  y.  Bliss,  2  Stark.  510;  B.  v. 
Burdett^  4  B.  &  Aid.  314.)"  Thirdly,  It  does  not  appear  that  the 
iffidavit  was  false,  for  the  reason  already  mentioned, — that  the 
iffidavit  speaks  of  a  debt  due  from  A.  B.  Coutts ;  and  the  indict- 
ment only  n^atives  a  debt  &om  A.  G.  B.  Coutts.  And  the  sub 
stance  of  the  affidavit  must  not  be  set  out,  but  the  document  itself: 
[  Wrk^ht  V.  ClemeiUs,  3  B.  &  Aid.  503.)  [Parke,  B.— There  is 
Qothing  in  that  point.  Alderson,  B. — There  is  this  inuendo  to 
khe  words  A.  B.  Coutts,  ^^  meaning  the  said  A.  G.  B.  Coutts," 
irhich  it  was  necessary  to  prove  and  which  was  proved.]  Lastly,  the 
sentence  is  unauthorized  by  law.  It  is  no  part  of  the  punishment 
[provided  by  law  for  this  offence,  that  the  defendant  should  be 
required  to  give  security  to  keep  the  peace.  The  punishment  of 
perjury  is  regulated  by  various  statutes,  which  are  collected  in 
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Dunn  Hawk,  P.  C.  c  69,  88.  10,  et  sea.;  and  they  give  no  authority  to 
Thb  Qubbn.  require  sureties  of  the  peace :  (He  referred  to  5  Eliz.  c  9 ;  2  G^  2, 
— 7"  c.  25 ;  9  Geo.  2,  c.  8  ;  3  Geo.  4,  c  1 14.)  This  question  was  con- 
lerjury.  gidered  in  O' Cbnw^ff  V.  5e^.  ( 1 1  CI.  &F.295,and  1  CoxC.C.413), 
but  not  decided.  [Alderson,  B. — In  (yConneWs  case  the  doubt 
arose  in  consequence  of  no  time  being  named  in  the  judgment  for 
entering  into  the  recognizance ;  but  that  difficulty  does  not  arise 
here ;  the  time  of  conunencement  is  distinctly  specified.]  It  has 
often  been  doubted  whether  this  term  can  be  added  to  the  sentence; 
and  if  it  cannot,  the  judgment  is  excessive  and  must  be  reversed : 
(72.  V.  Ellis,  5  B.  &  C.  395,  399.)  Even  if  the  sentence  be  «»- 
rect,  it  was  not  pronounced  by  a  competent  authority.  It  was 
pronounced  by  Lord  Denman  at  nisi  prius,  under  1  WilL  4,  c.  70, 
8.  9,  and  that  judgment  has  not  the  efiect  of  a  judgment  of  the 
court,  because  a  rule  to  arrest  the  judgment  was  afterwards 
granted.(a)  [Parke,  B. — We  see  the  judgment  of  Lord  Denman 
only ;  and  know  nothing  of  the  rule.  Tne  questions  really  are, 
1st.  Is  the  1  &  2  Vict,  c  110,  repealed  by  the  5  &  6  Vict  c  122? 
2nd.  Had  the  registrar  power  to  take  the  affidavit?  3rd.  Had  the 
judge  power  to  require  the  defendant  to  find  sureties  of  the 
peace  ?] 
Sir  F.  Thesi-  Sir  F.  Thesiger,  contr&. — This  is  an  indictment  at  common  law; 
gcr's  argument  ^^^  j^  jg  therefore  immaterial  whether  the  affidavit  is  a  sufficient 
affidavit  under  either  of  the  statutes.  [Parke,  B. — The  fake 
oath  must  be  on  a  material  point,  and  can  we  treat  this  affidavit  as 
material  if  no  step  could  be  taken  upon  it ;  if  it  is  altogether  abor- 
tive ?  The  rule  is,  that  the  materiality  must  either  be  stated,  or 
appear  by  necessary  implication ;  now,  how  is  that  complied  with, 
if  under  the  5  &l  ^  Vict.  c.  122,  this  proceeding  is  altogether  in- 
operative ?]  The  question  is,  whether  it  is  a  proceeding  material 
and  necessary  for  the  purpose  intended ;  even  if  it  could  not  be 
used,  still  perjury  may  oe  assigned.  [Parke,  B. — The  argument 
is,  that  the  affidavit  is  not  material,  because  it  is  not  operative.] 
An  affidavit  to  hold  to  bail  may  be  insufficient  for  its  purpose; 
and  yet  if  it  be  false,  perjury  may  be  assigned  upon  it.  At 
common  law  any  false  oath  taken  before  a  competent  tribunal 
upon  a  matter  material  to  the  question,  may  be  the  subject  of 
an  indictment  for  perjury;  and  here  the  indictment  states  that 
Miss  Coutts  was  a  trader,  and  that  the  intention  was  to  make  her 
a  bankrupt  But  the  1  &  2  Vict,  c  110,  s.  8,  is  not  repealed  by 
the  later  act  {5  ii  ^  Vict,  c  122);  under  s.  11  of  which  a  sum- 
mons is  issued  upon  the  affidavit  of  debt,  and  bankruptcy  follows 
in  consequence  of  the  summons,  unless  the  debt  is  paid  or  settled. 
The  time  allowed  for  that  purpose  by  the  1  &  2  Vict,  is  twenty- 
two  days ;  by  the  5  &l  ^  Vict,  fifteen  days.  [Rolpe,  B. — The  first 
act  may  be  still  operative,  because  under  that  act  no  service  of 
the  affida\'it  is  necessary ;  though  under  the  later  act  it  is.  Parke, 
B. — There  is  a  difference  as  to  the  amount  of  the  debt.    A  creditor 

{(i)  Mr.  Dunn  had  apjiliotl  to  the  court  to  order  that  that  rule  should  be  annexed  to  or 
indorsed  upon  Ii.p  n*oorn;  but  the  court  answered  that  they  had  no  power  to  do  so. 
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to  the  amount  of  51,  cannot  make  his  debtor  a  bankrupt  under  the  ^^^^ 
first  act.  A  large  creditor  may  avail  himself  of  the  second  if  he  tue  u'ueem, 
likes ;  but  a  small  creditor^  whose  debt  is  less  than  lOOZ.,  cannot  „  -r 
tvail  himself  of  the  earlier  act.  Therefore  the  first  is  not  repealed ;  '^^^^^*^' 
and  there  is  an  end  of  the  point  as  to  materiality ;  for  the  affidavit 
18 material  under  the  1  &  2  Vict.  c.  1 10,  s.  8.  Then,  was  there  power 
to  administer  the  oath?]  The  contrary  must  be  shown ;  but  at  all 
events  here  the  5  &  6  Vict.  c.  122,  s.  67,  ^ves  the  registrar  the 
power  to  take  affidavits  in  all  "  matters  in  oankruptcy,  or  under 
my  statute  relating  to  bankrupts."  [Cresswell,  J. — And  the 
flection  under  which  this  affidavit  is  sworn  does  relate  to  the  making 
of  bankrupts.]  The  only  remaining^  point  is,  whether  the  judg- 
ment is  warranted  in  point  of  law.  The  sentence  of  Lord  Denman 
at  urn /mtf«  indorsed  on  the  record  has  the  effect  of  a  judgment  of 
the  Court  of  Queen's  Bench  (stat  1  Will  4,  c.  70,  s.  9) ;  and  the 
superior  courts  have  ex  officio  authority  to  add  to  the  statutory 
pimiahnient  the  requirement  that  the  defendant  shall  give  security 
to  keep  the  peace.  [Cresswell,  J. — You  say  that  it  is  part  of  gi^  p,  Tjjesi- 
the  sentence,  though  not  part  of  the  punishment  Platt,  B. — Is  get's  argument. 
peijuiy  laid  to  be  committed  contra  pacem  9']  Yes ;  and  it  is  so 
Isdd  in  this  indictment.  In  Butt  v.  Conant  (1  Brod.  &  B.  548),  it 
was  held,  that  a  justice  of  the  peace  may  issue  his  warrant  to  ap- 
prehend a  person  charged  with  the  publication  of  a  libel,  on  the 
gnmnd  that  it  is  a  constructive  breach  of  the  peace ;  and  in  Hazel- 
dme  v.  dtwtf  (3  Q.  B.  997),  the  authority  of  justices  of  the  peace 
in  cases  of  forgery  and  perjury  w  as  incidentally  discussed.  [  Al  dek- 
SON,  B.— In  A  V.  Hart  and  Wliite  {ZO  Sta.  Tri.  1344),  it  was  held, 
HaaX  this  very  sentence  might  be  eiven.]  In  Bum's  Justice  (ed. 
Chitty,  1837),  tit. "  Surety  for  Good  Behaviour,"  913,  it  is  said, "  The 
truth  ia,  binding  to  the  good  behaviour  was  a  discretionary  judg- 
ment at  the  common  law  given  by  a  Court  of  Record  for  an  offence 
at  the  suit  of  the  king  after  a  common  law  conviction  by  verdict 
of  twelve  men ;"  and  the  opinion  of  Wilmot,  C.  J.  (  fVilkes  v.  TTie 
Queen^  Wilm.  Notes,  334),  is  to  the  same  effect. 

Parke,  B. — Upon  the  construction  of  the  statutes,  we  all  think  judgment 
that  the  clause  in  the  5  &l  Q  Vict,  c  122,  gives  an  additional  power 
at  a  different  time,  and  with  reference  to  a  different  amount ;  and 
that  the  1  &  2  Vict.  c.  110,  is  not  repealed.  2.  Does  it  appear 
that  the  affidavit  was  material?  we  think  it  does;  because  it  is  in 
effect  stated  to  be  taken  under  1  &  2  Vict.  c.  110,  s.  8.  The  only 
other  point  upon  the  indictment  is,  whether  the  officer  had  autho- 
rity to  take  tne  affidavit ;  the  averment  is,  that  he  took  it  as  regis- 
trar ;  and  under  the  5  &l  Q  Vict,  the  registrar  has  power  to  take 
affidavits  upon  any  matter  in  bankruptcy,  or  under  any  statute 
lelating  to  bankrupts;  and  this  is  an  afSdavit  in  a  matter,  which, 
if  it  is  not  a  matter  in  bankruptcy,  at  all  events  is  under  a  statute 
which  relates  to  bankrupts.  With  respect  to  the  sentence  requiring 
sureties  of  the  peace,  some  of  the  court  entertain  some  doubt ;  and 
we  will  therefore  consider  that  point. 

Cur.  adv,  vuU. 
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Petjury, 


Dunn  Parke,  B.,  BLOW  delivered  the  judgment  of  the  court. — In  this 

Thx  Qubbn.  case,  which  was  argued  during  the  last  sittings,  several  objections 
were  taken  to  the  judgment  of  the  Court  of  Queen's  Bench,  and 
all  of  them  were  disposed  of  at  the  time,  except  one  point, 
upon  which  part  of  the  court  entertained  some  little  doubt.  The 
question  was,  whether,  upon  a  conviction  for  perjury,  it  was  com- 
potent  for  the  Court  of  Queen's  Bench  to  make  an  addition  to  the 
sentence  of  imprisonment,  and  order  that  the  defendant  should 
find  security  for  his  fixture  good  behaviour,  and  to  keep  the  peace, 
and  to  be  imprisoned  imtil  that  time.  I  believe  no  doubt  would 
have  been  entertwied  if  we  had  had  access  to  the  Journals  of  the 
House  of  Lords,  in  the  case  of  The  King  v.  Hart  and  fVhiteJ^a)  in 
which  that  point  was  decided.  It  now  appears,  on  referring  to  the 
journals,  that  the  learned  judges  delivered  their  unanimous  opinion 
in  answer  to  the  House  of  Lords,  that  in  cases  of  misdemeanor,  it 
was  competent  for  the  court  to  give  that  sentence.  Therefore  the 
ju^ment  of  the  Court  of  Queen's  Bench  must  be  affirmed. 

There  would  not  have  been  the  least  difficulty  if  we  had  fortu- 
nately had  the  opportunity  of  looking  at  the  journals  of  the  Hooae 
of  Lords. 


Judgment. 


*  (a)  The  question  put  to  the  Judges  arose  out  of  the  sentence  against  Hart  and  WkiiM^fut 
printers  and  publishers  of  the  fnd^pendarU  Whig  for  libels  upon  the  administration  of  jvaee, 
and  upon  Lord  EUenborough,  then  Chief  Justice.  The  question  put  was,  whether  apenoncsn- 
▼ictea  by  the  Court  of  Sing's  Bench  of  a  misdemeanor  punishable  by  imprisonment,  eooU  If 
the  judgment  of  the  court  ho  adjudged  to  give  security  for  his  good  behaTiour  for  a  TtwiwaWi 
time,  to  be  computed  from  and  after  the  expiration  of  such  imprisonment,  in  a  sum  naasd  ii 
such  judgment  The  answer  was  unanimously  in  the  affirmatiYe :  (see  30,  State  Tn^  1337 
—1346 ;  House  of  Lords  Journal,  Vol.  47,  p.  27). 
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NORTHERN  CIRCUIT. 
Yorkshire  Winter  Assizes,  1848. 

Vorky  December. 
(Before  Mr.  Justice  Maule.) 
Reg.  v.  Hunt,  (a) 

Demurrer  to  the  indictment — Duplicity — Addition — Repugnancy. 

A  eoumi  in  an  indictment,  under  the  stat.  60  Geo.  3,  c.  1,  the  first  section 
4^  which  prohibits  assemblies  of  persons  for  the  purpose  of  unlawfully 
**praciising  military  exercise,^  and  then  goes  on  to  impose  a  penalty  on 
aU  persons  who  shall  "  train  or  drill "  any  ot/ier  person,  or  who  shall 
he  trained  or  driUed,  is  not  bad  for  duplicity,  though  it  charges  the 
offence  which  is  prohibited,  and  the  offence  for  which  a  penalty  is 


T%e  omission  of  a  prisoner's  "  addition  "  is  not  demurrable. 

When  the  time  for  which  an  offence  can  be  prosecuted  is  limited  by  sta- 

iutCy  the  omission  to  state  the  time  of  the  commencement  of  the  cffence 

i$  not  demurrable. 

HENRY  HUNT  was  indicted  for  having,  on  the  25th  of  May  Hbo-^unt. 
last,  at  Horton,  in  the  West  Riding,  unlawfully  trained  and  Unlawful 
drilled  a  number  of  other  persons  to  the  practice  of  military  exer-  ^J^allametu 
dse,  movements,  and  evolutions. 

The  prisoner  had  pleaded  "  not  guilty.** 

T.  Campbell  Foster^  on  the  part  of  the  prisoner,  applied  to  his 
Lordiihip  to  give  the  prisoner  leave  to  withdraw  his  plea  of  "  Not 
Gruilty,  in  order  to  demur  to  the  indictment.  He  referred  to  the 
case  of  R.  v.  Purchase  (I  Car.  &  Mar.  617),  on  the  authority  of 
which  he  then  proposed  to  demur  orally. 

His  Lordship,   having  referred  to  the  case  cited,  assented  to       « 
the  application.     The  demurrer  must  be  delivered  in  form  after- 
ward^ to  make  up  the  record. 

Foster  then  proceeded  to  state  the  grounds  of  demurrer.  There 
were  eight  counts  in  the  indictment,  each  of  which  he  should 
contend  were  bad  for  duplicity. 

The  first  count  of  the  indictment  charged  as  follows : — 

**  The  jurors  of  our  lady  the  Queen  upon  their  oath  present  that  Indietment 
heretofore,  to  wit,  on  the  25th  day  of  May  A.D.  1848,  and  within  six 
calendar  months  next  before  the  commencement  of  this  prosecution^  at 
the  parish  of  Horton,  in  the  West  Riding  of  the  county  of  York, 
there  was  a  certain  unlawful  meeting  and  assembly  of  Henry  Hunt, 
late  of  the  parish  of  Birstal  aforesaid,  in  the  Ridmg  aforesaid,  and 
coimty  aforesaid ;  and  of  divers,  to  wit,  twenty  other  persons,  whose 
names  are  to  the  jurors  aforessdd  unknown,  for  tJie  purpose  then 

(a)  Reported  by  T.  Campbell  Foster,  Esq.,  Barrister-at-Law. 
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Reg.  r^uNT.  and  there  of  unlawfully  practising  military  exercise^  and  which  said 
persons  so  then  and  tliere  met  and  assembled  together,  were  then 
and  there  without  any  lawful  autliority  from  our  said  sovereign  lady 
the  Queen,  or  from  the  Right  Hon.  Henry  Earl  of  Harewood, 
who  then  was  and  still  is  the  Lord-Lieutenant  of  the  said  West 
Riding  of  the  county  of  York,  or  from  any  Lieutenant  of  the  said 
county  or  riding,  or  from  any  two  justices  of  the  peace  of  any 
county  or  riding,  or  of  any  stewartry,  by  commission  or  otherwise, 
for  so  meeting  and  assembling  tc^cther  as  aforesaid,  for  the  purposes 
aforesaid. 

^*  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Henry  Hunt,  with  force  and  arms,  and  in  the 
day   and  year  aforesaid,  and  within  six  calendar  months    next 
before  the  commencement  of  this  prosecution,  at  the  parish  of 
Horton  aforesaid,  in  the  riding  aforesaid,  and  county  aforesaid, 
unlawfully  was  present  at,  ana  unlawfully  did  attend  th£  said 
UNLAWFUL  MEETING  and  assembly,  to  wit,  at  the  parish  of  Bin- 
tall  aforesaid,  in  the  riding  aforesaid,  and  county  aforesiud,^/br  the 
purpose  tlien  and  there  of  unlawfully  training  and  drilling  dioerty 
to  wity  the  said  twenty  persons  whose    names  are  to  the  jurors 
aforesaid  unknown,  then  and  there  unlawfully  being  present  at, 
and  then  and  there  unlawfully  attending  the  said  unlawful  meeting 
and  assembly  to  the  practice  of  military  exercise  against  the  fonn 
of  the  statute  in  such  case  made  and  provided,  and  agidnst  the 
peace  of  our  said  lady  the  Queen,  her  crown  and  dignity.** 

The  first  count  contained  two  distinct  averments,  eacn  averment 
sufficiently  describing  an  offence  a^nst  the  statute  under  whkh  ; 
the  indictment  was  framed.  If  each  averment  in  the  count  were 
to  be  treated  as  a  separate  and  distinct  count,  then  he  should  con-  I 
tend  that  each  averment  was  bad  as  a  separate  count,  the  first  for 
want  of  a  formal  conclusion  contra  formam  statuti,  the  second  for 
uncertainty.  The  indictment  was  iramed  on  the  60th  of  Geo.  3^ 
c  1,  3.  1.  \a) 

{a)  The  following  is  the  section  of  the  statute,  60  Geo.  3  &  1  Geo.  4,  c.  I,  (11th  Dmb- 
ber,  1819) : — An  act  to  prevent  the  training  of  persons  to  the  use  of  arms^  and  to  the  pnctiM 
of  military  evolutions  and  exercise.  *^  Whereas,  in  some  parts  of  the  United  Kingdom,  iMi, 
clandestinely  and  unlawfully  assembled,  liave  practised  military  training  and  exerdie,  to  the 
great  terror  and  alarm  of  liis  Majestr's  peaceable  and  loyal  subjects,  and  the  imminent  daager 
of  the  public  i>ea^."  Be  it  enacted,  *'  that  all  meetings  and  assemblies  of  penons  fir  Cit 
purpose  of  training  or  drilling  themselves,  or  of  being  trained  or  drilled  to  Uie  use  A  nWi 
or  for  the  purpose  of  practising  military  exercise,  movements,  or  erolntions,  without  my 
lawful  authority  from  His  Majesty,  or  the  Lieutenant,  or  two  justices  of  the  peaee,  of  nr 
county  or  riding,  or  of  any  stewartry,  by  commission,  or  otherwise,  for  so  doing,  shall  be  na 
they  are  herebjf  prohibited  as  dangerous  to  the  peace  and  security  of  His  Mijes^'s  liege  oW 
jects,  and  of  his  government ;  ana  every  person  who  shall  be  present  at  or  attend  any  nA 
meetitiff  or  assembly  for  the  purpose  of  training  and  drilling  any  other  permm  or  perwtu  U 
the  use  of  arms,  or  the  practice  of  military  exercise,  movements,  or  evolations,  or  who  dnU 
train  or  drill  any  other  person  or  persons  to  the  use  of  arms,  or  the  practice  of  militmy  enr^ 
cise,  movements,  or  evolutions,  or  who  shall  aid  or  assist  therein,  being  legally  eoBvietod 
thereof,  shall  be  liable  to  be  transported  for  any  term  not  exceeding  seven  yettre,  or  to  bt 
pimished  by  imprisonment,  not  exceeding  two  yeai-s,  at  the  discretion  of  the  court  in  idnA 
such  conviction  diall  be  had ;  and  every  person  who  shall  attend  or  be  present  at  ai^ 
meeting  or  assembly  as  aforesaid,  for  the  purpose  of  bearing,  or  who  shall  at  any  audi  n 
or  assembly  be  trained  or  drilled  to  the  use  oi  arms  or  the  practice  of  militar][  ezerciae, 


mento,  or  evolutions,  being  legally  convicted  thereof,  shall  be  liable  to  be  ponuhed  by  fine  nd 
imprisonment,  not  exceedmg  two  years,  at  the  discretion  of  the  court  in  which  such  convietita 
ih&  be  had.*' 
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The  first  part  of  that  section  declared  that  all   meetings   of  ^■<*-  ^'  nuNx. 

C'TSons  for  the  purpose  of  practising  military  exercises,  without  rniatofui 
wful  authority,  were  prohibited.  The  section  then  went  on  to  ^rming— 
provide  that  sdl  persons  who  attended  such  meetings  for  the  **  ^  ^"^ ' 
purpose  of  '**  trainmg  and  drilling  any  other  person  to  the  use  of 
arms,  or  the  practice  of  militar}-  exercise,"  &c.  should  be  subjected 
to  certain  penalties.  The  first  averment  of  the  1st  count  stated, 
that  on  the  25th  of  May  there  was  *'a  certain  unlawful  assembly" 
of  the  prisoners  and  others  at  the  parish  of  Horton,  "  for  the  pur- 
pose of  then  and  there  practising  military  exercise,"  without  any 
kwful  authority.  The  averment  followed  the  words  of  the  pro- 
hibitory part  of  the  section  of  the  statute,  and  sufficiently  stated 
an  offence  prohibited  by  the  statute.  To  conunit  the  offence  pro- 
hibited was  therefore  a  contempt  of  the  statute,  and  as  such  was 
indictable  as  a  distinct  offence:  (1  Hawk.  P.  C.  c.  22,  s,  I.)  In 
2  Hawk.  P.  C.  c.  25,  s.  4,  it  was  stated  that  "  wherever  a  statute 
prohibits  a  matter  of  public  grievance  to  the  liberty  and  security 
of  a  subject,  an  offender  against  such  statute  is  punishable  by  way  Foster's  arga- 
of  indictment  for  his  contempt  of  the  statute,  unless  such  method  ™?°*  ^^^  *^® 
of  proceeding  do  manifestly  appear  to  be  excluded  by  it."  The 
statute  also  constituted  tliis  offence  a  misdemeanor,  and  the  aver- 
ment sufiiciently  stated  an  attempt  to  commit  the  offence,  resting 
not  in  bare  intention.  The  attempt  to  commit  a  misdemeanor 
was  itself  a  misdemeanor,  and  indictable  as  such:  (Rex  v. 
Higgins,  2  East,  Rep.  21.)  On  this  ground,  also,  the  first  aver- 
ment of  the  count  sufficiently  stated  a  distinct  and  indictable 
offence:  (1  Russ.  by  Grea.  48.)  There  were,  however,  express 
dedsions  on  this  point.  In  2  Hale's  P.  C.  fo.  171,  it  was 
stated,  that  '^  if  an  act  does  also  contain  a  prohibitory  clause,  the 
offender  may  be  indicted  upon  the  prohibitory  clause,  notwith- 
standing the  penalty."  And  Lord  Mansfield,  in  giving  judgment 
in  the  case  of  Rex  v.  Wright  (1  Burr.  543),  stated,  "that  where 
new  created  offences  are  only  prohibited  by  the  general  prohibitory 
clause  of  an  act  of  Parliament,  an  indictment  will  lie."  And  Mr. 
Justice  Denison,  in  the  same  case,  said,  "  an  indictment  will  lie 
where  there  is  a  substantive  prohibitory  clause  in  an  act  of  Parlia- 
ment, though  there  be  afterwards  a  particular  provision,  and  a 
particular  remedy  given."  In  Rex  v.  Harris  (4  T.  R.  205),  the 
flame  doctrine  was  held  by  Mr.  Justice  Ashurst,  that  "  it  was  not 
necessary  for  a  prosecutor  to  sue  for  the  penalty,  but  he  might 
proceed  on  the  prohibitory  clause,  on  the  ground  of  its  being  a 
misdemeanor:"  (1  Russ.  49.)  The  first  averment  of  the  count, 
finr  these  reasons,  the  learned  counsel  contended,  set  out  a  complete 
offence,  namely,  a  misdemeanor,  for  doing  that  which  was  pro- 
hibited by  the  statute.  Then  the  second  averment  of  the  count 
contained  another  distinct  charge,  framed  on  succeeding  portions 
of  the  same  section  of  the  statute,  and  charged  the  prisoner  with 
**  onlawfullv  attending  the  said  unlawful  meeting,  for  the  purpose, 
then  and  tnere,  of  unlawfully  training  and  druling,"  &c,  certain 
persons  **  to  the  practice  of  military  exercise."     This  was  a  suffi- 
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Rbq.  v.  Huwt.  cient  allegation  of  the  offence  under{the  statute,  and  was,  therefore, 
a  second  and  distinct  offence,  charged  within  the  same  count, 
which  was  clearly  bad  at  common  law  for  duplicity :  (iZ.  v.  Ihtrehau^ 

1  C.  &  M.  620.)  If  it  were  contended  that  each  averment  of 
the  count  was  a  separate  count  of  the  indictment,  he  should  then 
submit  that  each  averment,  taken  separately,  was  bad.  The  first 
had  no  conclusion  contra  farmam  statuti,  which  in  a  new  ofience 
created  by  statute  was  a  fatal  fault:  (Arch.  Crim.  Pleading;  5%; 

2  Hawk.  P.  C.  c  25,  s.  116.)  Then  the  second  averment  was  bad 
for  uncertainty,  for  no  certain  time  or  place  was  alleged,  and  the 
unlawful  meeting  was  termed  ^^  the  said  unlawiul  meeting ;"  and, 
though  time  and  place  might  be  supplied  by  reference  to  previmu 
averments  of  time  and  place,  facts  and  circumstances  on  wnich  the 
charge  was  founded  could  not  be  so  introduced.  The  next  objeo- 
tion  he  urged  to  the  count  was  that  there  was  no  addition  of  the 

Erisoner's  "  estate,  degree,  or  mvstery"  after  his  name,  as  required 
y  the  Statute  of  Additions,  which  was  not  repealed ;  and  though 
it  was  laid  down  in  the  books  that  this  objection  was  usually  taken 
by  plea  in  abatement,  yet  there  was  no  authority  which  ruled  that 
it  might  not  be  nused  on  demurrer. 
Maule,  J. — Is  there  any  that  it  can? 

Foiter  was  not  aware  of  any  decision  on  the  point  either 
way.  Besides,  irrespective  of  this  being  a  fault  under  the  Statute 
of  Additions,  it  rendered  the  charge  uncertain  as  to  the  identity 
of  the  prisoner.  Lord  Coke  (2  Inst.  669),  stated  that  ^'the 
end  and  purview  of  the  Statute  of  Additions  was  that  the 
person  of  the  defendant  should  be  so  described  by  certain  adcB- 
tions  as  one  man  might  not  be  troubled  for  another."  And,  by 
the  common  law,  a  man  ''ought  to  be  named  by  his  Christian 
name  and  surname,  and  by  the  addition  of  his  name  of  dignity:" 
(Co.  2nd  Inst.  666.)  In  this  case,  how  could  the  prisoner  plead 
autrefois  acquit  or  autrefois  convict  with  certainty  ?  There  might 
be  twenty  other  Henry  Hunts  in  his  parish,  of  different  d^ree, 
estate,  and  mystery — as  a  knight,  an  esquire,  a  clerk,  and  an 
attorney.  On  this  ground  the  count,  he  submitted,  was  bad ;  first, 
for  the  omission  of  the  addition ;  and,  secondly,  because  of  the 
uncertainty.  The  next  objection  was  that  the  7th  section  of  the 
60th  Geo.  3,  c  1,  under  which  the  charge  was  preferred,  enacted, 
that  proceedings  under  that  statute  must  be  commenced  within  six 
calendar  monuis  from  the  commission  of  the  offence ;  (a)  and, 
although  each  count  in  the  indictment  stated  that  the  offence  had 
been  committed  within  six  calendar  months,  yet  there  was  no 
videUcit  alleging  a  date  for  the  commencement  of  the  prosecutioD. 
This  was  an  averment  of  a  material  fact ;  for,  unless  the  prosecu- 
tion was  shown  to  have  been  commenced  within  six  calendar 
months,  the  court  had  no  jurisdiction  to  try  the  offence.  The 
learned  counsel  contended  that  the  count  was  bad  for  the  omission 

(a)  The  following  is  the  section :— "  No  person  shall  be  prosecuted  by  yiitae  of  this  act 
for  anything  done  or  committed,  &c.  &c.,  unless  such  prosocution  shall  be  oommeBeed 
within  six  calendar  months  after  the  offence  committed/* 
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o  state  any  time  to  tliis  material  fact     Hawkins,  in  his  Pleas  of  Rbq-  ^^  Hpkt. 

ibe  Crown  (VoL  2,  c-  25,  s.  77,)  says,  "it  is  laid  down  as  an  un-  Vniatofui 

loabted  principle  in  all  the  books  that  treat  of  this  matter,  that  f^^"^"" 

no  indictment  whatsoever  can  be  good  without  precisely  showing 

\  certain  year  and  day  of  the  material  facts  alleged  in  it.^'     The 

Bommencement  of  the  prosecution,   also,   must,   because  of  the 

QOiifleion,  be  taken  to  be  the  finding  of  the  indictment  by  the 

pand  jury,  the  date  of  which,  according  to  the  caption  of  the 

■dictment,  would  be  the  first  day  of  the  assize,  or  the  11th  of 

December,  whilst  the  ofiTence  in  the  indictment  itself,  was  alleged 

to  have  been  committed  on  the  25th  of  last  May,  more  than  six 

■onths  before.      Each  count  of  the  indictment  was,  therefore,  in 

liiis  respect,  repugnant,  and  on  the  face  of  it  showed  no  jurisdic- 

Son  nnaer  the  statute.     In  furtherance  of  this  argument,  also,  the 

earned  counsel  referred  to  the  terms  of  the  recognizances  of  wit- 

lesses   bound  over  to  prosecute.     They  were  bound  over  "  to 

xoflecate  at  the  assizes ;     that  which  they  were  bound  to  do  was 

x>  be  done  "  at  the  assizes,"  and  what  they  were  to  do  was  to 

•piceecTite"  at  the  assizes.      The  finding  of  the  inquisition  by  the 

nrand  jury  must,  therefore,  be  looked  at  as  the  commencement  of 

dhe  prosecution.      For  these  reasons,  he  submitted,  that  the  count 

wtB  bad  on  demurrel*,  for  duplicity,  uncertainty,  and  repugnancy, 

md  showed  no  jurisdiction  to  try  the  offence.      The  other  counts 

irere  open  to  the  same  objections. 

Maule,  J. — I  am  of  opinion  that  the  objections  raised  cannot  Judgment  of 
pfevail.  If  several  offences  were  charged,  that  was  no  reason  ^^^^"t  J- 
irby  the  indictment  should  be  bad ;  and  as  to  their  being  charged 
in  one  count,  a  count  was  of  modem  invention  for  convenience. 
Die  second  part  of  the  count  had  reference  to  the  first,  for  the 
first  part  could  not  be  taken  to  be  expunged.  The  course  of 
pnMStice  was  to  take  advanta^  of  an  omission  of  ''  estate,  degree, 
or  mystery"  bv  a  plea  of  abatement,  and  the  judge  might  then 
unend  the  indictment  in  that  respect.  If  there  were  anjr  authority 
to  show  that  this  was  an  objection  which  could  be  raised  on  de- 
morrer,  then,  no  doubt,  it  was  a  good  objection ;  but  he  should  not 
80  hold  in  the  absence  of  any  such  authority.  Then,  as  to  the  pro- 
secation  not  being  commenced  within  six  calendar  months,  there 
were  two  answers;  all  the  steps  taken  before  any  constituted 
tribunal  are  steps  in  the  prosecution.  Suppose  that  were 
doubtfnl,  there  was  yet  a  distinct  averment  that  the  offence  had 
been  committed  within  six  calendar  months  before  the  commence- 
ment of  the  prosecution,  and  it  was  within  the  prescribed  time 
from  the  taking  of  the  first  step.  Then  a  recognizance  was  a 
eoDtinuing  bond,  like  a  replevin  bond,  which  bound  the  witnesses 
to  give  evidence  in  the  prosecution  from  the  time  it  was  entered 
into.     The  judgment  must  be  for  the  Crown. 

Foster    then  asked  his  lordship  if  he  would  ^ve  judgment  of 
rttpondeas  ouster  ;  it  was  within  the  discretion  of  the  court  so  to  do. 

His  Lordship  said  he  should  not  in  this  case ;  it  was  a  misde- 
meanor, and  there  were  no  merits  on  the  facts. 
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NORTHERN  CIRCUIT. 
Yorkshire  Winter  Assizes,  1848. 

Vorky  December, 
(Before  Mr.  Justice  Maule.) 

Reg.  17.  Metcalfe  and  Slater. 

Misnomer  of  juryman — Mistrial, 

If  a  juryman^  on  calling  over  the  names  of  the  panels  answer  to  a  wrong 
name,  and  be  sworn  by  the  wrong  name,  the  trial  is  a  mistrial,  for  tkt 
prisoner  has  not  had  his  opportunity  of  challenging  the  juryman  mis- 
named, 

Reo.         TOHN  METCALFE  and  Robert  Slater  were  indicted  for  a 
MbtcIlfb    ^     highway   robbery,  with   violence  on  Thomas  M'Donald,  at 

AND        Gevendale,  on  the  20th  of  August. 
Slatbk.  BlancJiard  (with  him    Travis\    for  the   prosecution;    Overeid 

jury^Praetiee,  defended  Metcalfe.     The  other  prisoner  had  no  counsel. 

His  Lordship  having  summed  up,  the  jury  retired.  On  their 
return,  their  names  being  called  over,  no  one  answered  to  the  name 
of  '^  Jno.  Dunn,^  whose  name  was  on  the  panel  as  one  of  the 
jurors;  and  it  appeared  that  a  juryman,  whose  name  was  John 
Turner,  had  answered  to  the  name  of  John  Dunn,  and  been  sworn 
in  that  name  by  some  mistake. 

Maule,  J. — It  is  a  most  unfortunate  thing.  If  any  one  objects, 
I  shall  consider  the  objection  before  the  jury  deliver  their  verdict 

Overend  objected  to  the  proceedings  on  the  part  of  Metcalfe. 

Maule,  J.  (to  the  other  prisoner). — Your  attention  was  called 
to  the  name  of  John  Turner  m  challenging  instead  of  to  the  name 
of  John  Dunn.     Do  you  object  too  ? 

Prisoner  Slater. — Yes. 

Maule,  J. — Do  you  wish  this  jury  to  be  discharged,  and  that 
there  should  be  a  new  trial  ? 

Overend. — I  wish  nothing,  my  lord. 

Blanchard. — On  the  part  of  the  prosecution,  I  am  content  to 
take  the  verdict. 

Maule,  J. — Ask  the  jury  what  their  verdict  is  ? 

Verdict,  Guilty. 

It  appeared  that  there  was  another  indictment  against  the 
prisoners  arising  out  of  the  same  transaction,  and  his  lord^^hip 
ordered  them  to  be  tried  on  that  indictment. 

(a)  Reported  by  T.  Campbell  Foster,  Esq.,  Barrister-at-Law. 
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Murder — Practice — Order  for  inspection  hy  prisoners. 

Ah  application  was  made  before  trial  on  the  part  of  the  accttsedy  that  a 
surgeon  named  by  them  should  be  permitted  to  inspect  the  stomach 
of  the  deceeued  person,  which  was  then  in  the  possession  of  a  police 
officer.  Hie  application  was  granted,  and  an  order  made  that  the 
inspection  should  taJte  phce  in  the  presence  of  the  police  officer,  and  of 
the  mediccd  persons  who  had  examined  it  on  the  part  of  the  prosecution, 
the  expense  to  be  borne  by  the  prisoners,  and  the  coroner  to  have  notice 
if  the  time  and  place  (f  tl^  examination.     Form  of  order. 

THE  coroner's  jury  having  returned  a  verdict  of  wilful  murder 
against  the  prisoners, 

darkson  applied  on  their  behalf,  previous  to  the  trial,  that  Dr. 
Taylor  might  be  permitted  to  inspect  the  stomach  of  the  deceased 
and  its  contents,  which  were  at  present  in  the  keeping  of  a  police 
inspector.  He  considered  it  absolutely  essential  to  the  interests  of 
the  accused  that  this  should  be  done,  in  order  that  they  might  be 
prepared  at  the  trial  with  evidence,  which  nothing  but  a  minute 
examination  could  furnish. 

The  Recorder. — This  is  a  very  unusual  application,  and  one 
that  I  am  not  quite  sure  the  court  has  jurisdiction  to  entertain ; 
but  as  it  appears  to  be  made  in  furtherance  of  the  interests  of  jus- 
tice, I  think  I  may  take  upon  myself  to  make  the  order.  The 
examination,  however,  should  take  place  in  the  presence  of  the 
officer  who  has  custody  of  the  stomach,  as  well  as  in  that  of  the 
medical  gentleman  who  examined  it  on  the  part  of  the  prosecution. 
The  expense  must  be  borne  by  the  prisoners,  and  I  think  the 
coroner  should  have  notice  of  the  time  and  place  of  the  examina- 
tion. I  have  the  less  difficulty  in  granting  this  application,  because 
the  judge  would  no  doubt  at  the  trial  stop  the  case  until  such 
examination  had  been  made.  The  following  order  was  then 
drawn  up : — 

Central  Criminal  Court, )      At  the  General  Sessions  of  Oyer  and  Foxm  of  order 

to  wit.  J  Terminer,   and  General  Session  of  the 

Delivery  of  the  Queen's  Ga^l  of  Newgate,  holden  for  the  jurisdic- 
tion of  the  Central  Criminal  Court  at  Justice  Hall,  in  the  Old 


VOL.  ni. 


(a)  Reported  by  B.  C.  Robinson,  £iq.,  BtrrUter-at-Law. 
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Bailey,  in  the  suburbs  of  the  City  of  London,  on  Monday  the  2lst 
day  of  August,  1848. 

The  Queen     "]     Whereas  by  the  affidavit  of  George  Henry  Sa  w- 
agsdnst  tell,  it  hath  been  made  to  appear  to  this  court, 

Mary  Spry       >  that  the  stomach  of  a  certain  infant  child,  de- 
and  ceased,  named  Mary  Ann  Theresa  Dore,  for  the 

Mary  Ann  Dore.  J  wilfiil  murder  of  wnom,  by  poison,  the  said  Mary 
Spry  and  Mary  Ann  Dore  are  to  be  tried  in  this  court,  is  now  in  the 
possession  of  Julian  Edward  Distrowe  Rodgers,  of  the  School  of 
Medicine,  Grosvenor-place,  in  the  county  of  Middlesex.  And 
whereas,  by  the  same  affidavit,  it  has  been  made  further  to  appear 
that  certain  medicine  to  be  produced  upon  the  trial  of  the  said 
Mary  Spry  and  Mary  Ann  Dore,  for  the  said  murder,  is  in  the 
possession  of  William  Moran,  Inspector  of  Police,  at  the  Police 
Station,  Vincent-square,  Westminster.  And  whereas  it  hath  been 
made  iiirther  to  appear  to  this  court  to  be  highly  important  to  the 
ends  of  justice,  that  the  said  stomach  and  its  contents,  as  well  a« 
the  said  medicine,  or  some  portion  thereof  respectively,  should  be 
submitted  to  the  examination  and  analysis  of  some  competent  per- 
Form  of  order,  son,  on  the  part  of  the  said  Mary  Spry  and  Mary  Ann  Dore,  in 
the  manner  hereinafter  directed,  of  and  concerning  the  same.  And 
whereas  A.  S.  Taylor,  Esq.,  of  Na  3,  Cambridge-place,  Regent's 
Park,  Professor  of  Chemistry,  is  represented  to  this  court  as  a  fit 
and  proper  person  for  making  such  examination  and  analysis.  Now 
it  is  ordered,  for  the  purpose  of  such  examination  and  analysis,  that 
the  said  stomach  and  its  contents,  as  well  as  the  said  medicine,  or 
such  portions  thereof  respectively  as  the  said  A.  S.  Taylor  may 
deem  necessary  for  the  purpose  idbresfdd,  be  handed  over  by  the 
said  parties  respectively  to  the  said  A.  S.  Taylor :  and  that  the 
said  examination  and  analysis  of  the  said  stomach  and  its  contents, 
and  of  the  said  medicine,  or  such  portions  thereof  as  aforesaid,  be 
proceeded  with  at  Guy's  Hospital,  in  the  Borough  of  Southwark, 
but  in  the  presence,  nevertheless,  of  the  said  person  in  whose  pos- 
session the  same  now  are  respectively  as  aforesaid,  and  that  this 
oi-der  shall  be  sufficient  warrant  and  authority  to  the  said  persons, 
and  each  of  them,  for  permitting  the  said  anadysis  and  examination 
in  manner  aforesaid. 

By  the  Court, 

John  Clakk, 

Clerk  of  the  said  Court 
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*  Fkbruary  Session, 

February  2,  1849. 

R.  V.  KiMBER.  (a) 

11  ^  12  Vict,  c,  42,  8»  \S-^Proof  of  prisoner's  statement  before 

magistrate, 

Semhie^  that  for  the  purpose  of  proving  a  prisoner's  statement  on  his 
examination  before  a  magistrate,  it  is  not  sufficient  that  the  form  given 
in  schedule  (iV^)  to  the  I  \  Sf  12  Vict,  c,  42,  has  been  read  over  to  the 
prisoner  ;  but  that  there  must  be  some  proof  that  the  caution  mentioned 
tn  the  proviso  contained  in  the  latter  part  of  the  \^th  section  has  been 
also  given, 

npHE  prisoner  was  indicted  for  forgery,  and  at  the  close  of  the  3.  v,  Eixbbr. 

-^      case  Evid^Ze^ 

Piatt  (for  the  prosecution)  offered  in  evidence  a  statement  made  ^'^^f^^/ 
by  the  prisoner  before  the  magistrate,  and  which  was  set  out  in  '  ' 
the  depositions.  Appended  to  the  statement  was  a  declaration  by 
the  magistrate  that  ne  had,  previously  to  the  prisoner's  being  called 
upon  for  his  defence,  repeated  the  form  contained  in  schedule  (N.) 
of  the  II  &  12  Vict.  c.  42,  but  there  was  nothing  to  show  that  the 
caution  contained  in  the  latter  portion  of  the  18th  section  of  that 
statute  had  been  used.(a) 

(a)  The  section  in  question  is  as  follows : — 

"And  be  it  enacted,  that  after  the  examination  of  all  the  witnesses  on  the  part  of  the  prosecn- 
tion  »  aforesaid  shall  haye  been  completed,  the  justice  of  the  peace  or  one  of  the  iustiees  bj 
or  before  whom  such  examination  snail  have  been  so  completed  as  aforesaid  shall,  without 
requiring  the  attendance  of  the  witnesses,  read  or  cause  to  be  read  to  the  accused  the  deposi* 
tions  taken  against  him,  and  shall  say  to  him  these  words,  or  words  to  the  like  efifect :  *  Hamg 
heard  the  enaenoe.  do  you  wish  to  say  anything  in  answer  to  the  charge  ?  you  are  not  obliged 
to  say  anrthinj^  unless  you  desire  to  ao  so,  but  whatever  you  say  will  be  taken  down  in  writing, 
and  may  De  giren  in  eyidence  against  you  upon  your  trial :'  and  whatever  the  prisoner  shiul 
then  say  in  answer  thereto  shall  oe  taken  down  in  writing  (N.)  and  read  over  to  him,  and 
diall  be  signed  by  the  said  justice  or  justices,  and  kept  with  the  depositions  of  the  witnesses, 
ud  shall  he  transmitted  with  them  as  hereinafter  mentioned,  and  afterwuds  upon  the  triiu 
of  the  said  accused  person,  the  same  may,  if  necessary,  be  dven  in  evidence  against  him,  witii- 
out  further  proof  thereof,  unless  it  shall  be  proved  that  the  justice  or  justices  purporting  to 
sign  the  same  did  not  in  fiict  sign  the  same  :  provided  always  that  the  said  justice  or  justices, 
before  such  accused  person  shall  make  any  statement,  shall  state  to  him,  and  give  him  clearly 
to  understand,  that  ne  has  nothing  to  hope  from  any  promise  of  favour,  and  nothing  to  fear 
from  any  threat  which  may  have  been  hoidcn  out  to  nim  to  induce  him  to  make  any  admission 
or  confession  of  his  guilt,  but  that  whatever  he  shall  then  say  may  be  nven  in  evidence 
againat  him  upon  hia  trial,  notwithstanding  such  promise  or  threat :  provided,  nevertheless, 
t^  nothing  herein  enacted  or  contained  shall  prevent  the  prosecutor  in  any  case  from  giving 

(o)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister-at-Law. 
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R.  V.  KiMBER,      Parry  (for  the  prisoner)  contended  that  the  statement  could  not 
EvUUnce—    be  read,  as  the  statute  had  not  been  fully  complied  with.     The 
Prisoner's    [attcr  portion  of  the  section  was  in  the  nature  of  a  proviso,  and 
emen  .    pj.^^f  must  be  given  of  a  strict  compliance  with  its  terms. 

Piatt — All  IS  stated  here  that  is  requisite  for  the  purpose  of 
giving  the  prisoner's  statement  in  evidence.  The  form  given  bv 
the  statute  nas  been  scrupulously  adhered  to.  The  rest  is  a  mere 
direction  to  the  magistrate  which  it  is  to  be  presumed  he  has  com- 
plied with.  • 

Coleridge,  J.,  after  consulting  Cresswell,  J.,  said,  that  they 
were  both  inclined  to  think  that  the  proviso  was  a  condition  pre- 
cedent, and  that  in  the  absence  of  any  proof  that  it  had  been  acted 
upon,  the  statement  was  not  receivable  in  evidence,  but  they  added 
that  as  it  was  desirable  so  important  a  point  should  be  settled, 
they  would  receive  the  evidence  and  reserve  the  question  if  it 
should  become  necessary. 

The  prisoner  was,  however,  acquitted. 

in  eTidenee  any  admission  or  confession  or  other  statement  of  the  ^rson  accused  or  chanrrd, 
made  at  any  time,  which  by  law  would  be  admissible  as  eridenoe  against  sach  person. 

SCHBDULB  (N.) 
StcUement  of  the  Accused. 

A.  B.  stands  charged  before  the  undersigned  of  her  Majesty's  justices  of  the  peace  in 

and  for  the  aforesaid,  this  day  of  in  the  year  of  our  Lord 

for  that  the  said  A.  B.  on  at  and  the  said  char^  being  read  to  the  sud 

A.  B.f  and  the  witnesses  for  the  prosecution.  C.  D.  and  E.  F.,  being  sevwallT  examined  in 
his  presence,  the  said  A.  B.  is  now  addressed  dt  me  as  follows : — **  Having  heara  the  eTidenee, 
do  you  wish  to  say  anything  in  answer  to  the  charge ;  you  are  not  obliged  to  say  anything 
unless  you  desire  to  do  so ;  but  whatever  you  say  will  be  taken  down  in  writing  and  may  be 
siren  in  evidence  against  you  upon  your  trial;"  whereupon  the  said  A.  B.  saith  as  follovs: 
\here  state  whatever  the  prisoner  may  say,  and  in  his  very  words  as  nearly  as  possiNe. 
Uet  him  to  sign  it  if  he  wHl.] 

A.  B. 

Taken  before  me  at  the  dav  and  year  first  above  mentioned. 

(Signed)  J,  S. 
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WESTERN  CIRCUIT. 

Somerset  Summeu  Assizes,  1848. 
fVelky  August. 

(Before  Mr.  Justice  Coleridge.) 

Reg.  v.  Joseph  Phillips,  James  Williams,  Thomas 
Mathew8,  and  Robert  Brown,  (a) 

Agsauli  with  intent^  SfC, — Common  assault 

R,  B,  was  indictedj  with  three  others j  for  an  assault  udth  intent  to  do  some 
grievous  bodily  harm.  It  was  proved  that  he,  with  the  other  prisoners^ 
had  assaulted  the  prosecutor ^  and  afterwards  they  had  returned  to- 
gether  and  picked  up  some  stones.  Then  R,  B.  withdrew,  and  the 
other  prisoners  threw  the  stones  and  tcounded  the  prosecutor.  The 
jury  found  the  three  prisoners  who  threw  the  stones,  guilty  of  the 
felony,  and  R.  B,  guilty  only  of  a  common  assault. 

Helii,  that  R.  B,  was  rightly  convicted. 

PRISONERS  were  indicted  for  feloniously  assaulting  Charles 
Wilton  by  throwing  stones  at  him,  cutting  and  wounding 
him  thereby,  with  intent  to  do  him  some  grievous  bodily  harm. 

It  was  proved  that,  on  the  7th  of  June,  the  prisoners  went  to  a 
&nnhouse,  begging.  The  female  servant  requested  them  to  sto 
away,  and  on  their  refusal  to  do  so,  sent  for  the  prosecutor,  who 
endeavoured  to  remove  them  from  the  premises  by  force.  A  scuffle 
ensued,  and  all  four  of  them  fell  upon  him,  and  he  was  thrown  on 
the  ground  under  them.  The  prisoners  then  got  over  the  lawn 
into  an  adjoining  orchard,  and  began  to  pick  up  stones.  But 
prisoner  Brown,  having  done  this  with  the  rest,  stood  aside  and 
took  no  further  part  in  the  transaction ;  the  other  three  threw  the 
stones  so  collected,  one  of  which  struck  the  prosecutor  on  the  head 
and  much  injured  him. 

The  jury  found  the  three  prisoners  who  had  thrown  the  stones 
guilty  of  an  assault  with  the  felonious  intent;  but  prisoner  Brown 
guilty  of  a  common  assault  only. 

T.  W.  Saunders,  for  prisoner  Brown,  contended  that  on  this 
finding  he  was  entitled  to  an  acquittal.  It  had  been  decided  by  the 
judges  in  the  case  of  Reg.  v.  Birch  and  another  (2  Cox's  Crim.  Cas. 
22),  that  the  statute  which  permitted  the  conviction  for  a  common 
assault  upon  an  indictment  for  a  felony  which  included  an  assault, 
was  applicable  only  where  the  assault  found  and  the  felony  charged 
were  the  same  acts.  In  this  case  the  jury  had,  by  their  verdict, 
found  that  Brown  was  not  engaged  in  the  particular  assault  of 

(a)  Reported  bj  Ed'^'ard  W.  Cox,  Esq.  Barristcr-at-Law. 
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which  the  others  were  convicted.  He  cited  the  case  of  Reg,  v. 
Barrett  and  others  (2  Car.  &  Kir.  594). 

Coleridge,  J.  said  that  his  impression  was  that  the  conviction 
was  good.  But  he  would  consult  his  brother  Williams.  On  the 
following  morning,  he  said — 

I  have  considered  this  case  with  my  brother  Williams,  and 
we  are  of  opinion  that  the  prisoner  was  rightly  convicted.  The 
words  of  the  statute  are  very  general  It  is  enacted  by  7  WllL  4 
&  1  Vict  c  85,  8.  11,  "  That  on  the  trial  of  any  person  for  any 
of  the  offences  hereinbefore  mentioned,  or  for  any  felony  whatever, 
where  the  crime  charged  shall  include  an  assault  against  the  per- 
son, it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  to 
find  a  vei*dict  of  guilty  of  assault  against  the  person  indicted,  if  the 
evidence  shall  warrant  such  finding."  Nothing  can  be  more  general 
than  these  words.  According  to  them,  if  taken  in  their  widest  sense, 
it  would  be  competent  to  a  jury  to  convict  of  a  common  assault 
in  any  case  in  which  an  assault  formed  any  part  of  the  transaction. 
But  the  judges  have  deemed  it  necessary  to  put  some  restriction 
on  this  large  interpretation,  for  the  reasons  stated  in  a  well-con- 
sidered note  by  Mr.  Greaves  in  his  edition  of  Kussell  on  Crimes, 
V.  1,  p.  782,  which  it  is  not  necessary  for  me  to  read.(a)  In  the 
case  of  Reff,  v.  Birch  and  another  (2  Cox's  Crim.  Cas.  22),  it  appears 
that  the  indictment  was  in  the  usual  form,  charging  that  the 
prisoners  *'in  and  upon  one  Charles  Darley,  &c,  did  make  an 
assault."  On  the  trial,  the  prosecutor  did  not  appear,  and  no 
evidence  was  given  to  support  the  charge  of  robbery ;  but  a  witness, 


(a)  Mr.  GreaTcs'  note  is  as  follows : — "  It  may  admit  of  some  doubt  whether  the  constme- 
tion  of  sect.  11  of  the  1  Vict.  c.  85,  is  finally  settled.  The  framer  of  the  claase  probablj 
intended  that  the  clause  should  applr  to  those  cases  where,  upon  an  indictment  for  a  felony, 
including  an  assault,  the  jury  shoiua  acquit  on  the  ground  that  the  felony,  althoaghattemi>ted, 
was  not  completed.  But  if  such  were  the  intention,  the  words  do  not  so  clearly  express  it  as 
they  ought,  as  they  authorize  the  jury  to  conyict  ^of  assault'  on  any  indictment  for  felony 
*  wnere  the  crime  charged  shaU  include  an  assault.'  These  words  are  so  general  that  they 
might  include  any  assault,  whether  at  the  time  of  the  felony  charged  or  not ;  and  the  learned 
judges  have  therefore  been  obliged  to  put  some  limitation  upon  them,  and  the  proper  limita- 
tion seems  to  be  that  whidi  has  been  put  upon  them  by  the  very  learned  Baron  in  Bex  y.  'St. 
George^  namely,  that  the  €UsauU  must  be  an  asaauU  involvea  in  and  connected  with  the 
felony  chargea;  and  it  is  submitted  that  it  must  be  such  an  assault  as  is  essential  to  constitute 
part  of  the  crime  charzed.  A  felony  including  an  assault  may  be  said  to  consist  of  Uie  assault, 
the  intent  to  commit  the  felony,  ana  the  actuiu  felony.  Thus  in  robbery  there  is  the  assault, 
the  intent  to  rob,  and  the  actual  robbery ;  and  in  such  a  case  it  is  submitted  the  assault,  of 
which  the  prisoner  may  be  convicted,  must  be  such  an  assault  as  constitutes  one  step  towards 
the  proof  of  the  robbery.  Upon  this  the  question  arise?,  whether  an  assault,  where  the  ;jury 
negative  any  intention  to  commit  a  felony,  is  within  the  section,  and  it  is  submitted  that  it  is 
not,  as  such  an  assault  cannot  be  said  to  be  involved  in  or  connected  with  the  felony  chai^pd 
in  any  manner  whatsoever.  It  is  true  that  an  assault  is  included  in  the  felony,  but  it  is  an 
assault  coupled  with  an  intent,  and  if  the  jury  negative  the  intent,  such  an  intent  in  no  way 
tends  to  prove  the  felony ;  and  it  certainly  would  be  a  great  anomaly  if  the  prisoner  were  in- 
dicted for  a  felony,  and  the  jury  found  that  he  had  no  intention  of  committing  a  felony,  Uiat 
he  might  be  sentenced  to  three  years'  imprisonment  and  hai-d  labour,  while  if  he  had  been 
indicted  for  the  offence  of  which  he  really  was  guilty,  he  could  only  be  sentenced  to  imprison- 
ment without  hard  labour.  Reg.  v.  Ellis  (8  C.  &  P.  654),  therefore  seems  deserving  of 
reconsideration,  and  the  more  so  as  it  was  decided  before  Req.  v.  GtUti'idge  (9  C.  &  P.  4/1) ; 
Reg.  y.  St.  George  (9  C.  &  P.  4831 ;  Reg.  v.  Phelps  (Gloucester  Sum.  Ass.  MS.  cited 
1  Russ.  781).  The  intention,  no  doubt,  was  to  punish  attempts  to  commit  felonies,  including 
assaults,  and  it  is  to  be  regretted  that  the  provision,  instead  of  being  what  it  is,  was  not  that 
upon  any  indictment  for  felony,  if  the  juiy  should  think  that  the  felony  was  not  completed, 
they  might  find  the  prisoner  guilty  of  an  attempt  to  commit  the  felony  charged  in  the  in- 
dictment. 
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who  was  present  at  the  time  and  place  at  which  the  robbery  was 
supposed  to  have  been  committed,  proved  an  assault  upon  the  pro- 
secutor by  Birch,  one  of  the  prisoners.  The  jury  were  directed  by 
Mr.  Armstrong,  who  was  presiding,  after  consultation  with  my 
brother  Patteson,  to  acquit  the  prisoner  of  the  felony,  but  to  find  Assault, 
Birch  guilty  of  a  common  assault,  and  on  the  point  reserved  for  the 
opinion  of  ^e  judges,  the  conviction  was  held  to  be  right,  on  the 
ground  that,  under  the  11th  section  of  I  Vict,  c  85,  it  was  not 
necessary  to  show  that  the  assault  was  made  with  the  intention  of 
conunittrng  the  felony  charged  in  the  indictment;  but  it  was 
enough  if  the  assault  charged  in  the  indictment  and  the  assault 
proved  were  the  same.  It  appears  from  this  that  there  are  two 
requisites  to  sustain  such  a  conviction ;  first,  an  assault  must  be 
included  in  the  charge :  secondly,  it  must  be  proved  to  be  a  part 
of  the  very  act  or  transaction ;  and  the  question  here,  as  in  all  similar 
cases,  is,  was  the  assault  a  part  of  the  transaction?  Now  the  facts  judgment 
are,  that  four  persons  engage  in  a  common  assault,  then,  being 
interrupted.  Brown  and  the  other  three  prisoners  retreat  and 
collect  stones,  of  course  with  the  purpose  01  throwing  them ;  but 
before  they  execute  this  purpose.  Brown  repents  and  retreats,  and 
the  other  three  proceed  to  carry  out  the  design  and  commit  the 
felony  in  which  Brown  took  no  part.  It  was  m  truth  an  act  com- 
mence by  the  four,  but  which  three  executed.  The  case  of  Reff. 
V.  Bamett  and  others  (2  C5ar.  &  Kir.  595),  cited  by  Mr.  Saunders, 
difiers  from  this ;  there  the  assault  and  the  robbery  were  two  dis- 
tinct transactions.  One  man  committed  an  assamt  and  the  other 
two  took  advantage  of  it  to  commit  a  robbery.  No  concert  was 
shown  between  them,  nor  had  they  been  engaged  in  any  common 
design.  As  one  mode  of  trying  this,  let  us  see  whether  they  might 
be  now  indicted  for  a  common  assault.  But  certainly  if  they  were 
to  be  so  indicted  they  might  successfully  plead  autrefois  convict. 

Conviction  affirmed. 
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YoRKSHiKE  Winter  Assize,  1848. 
Vorky  December  9. 
Reg.  v.  Fanny  ARCH£R.(a) 

Witness — AdmissibUity  of  evidence  of  a  party  to  the  record. 

A  prisoner  convicted  of  an  offence^  who  was  jointly  indicted  with  another 
afterwards  put  upon  his  trial,  is  an  admissible  witness  for  the  prisoner 
on  trial,  although  individually  named  on  the  record, 

Rro.  ^r^HE  indictment,  which  was  found  at  the  last  Summer  Assizes, 
-L  charged  Eliza  Lynch  with  robbery  and  Fanny  Archer  with 
aiding  and  assisting  Eliza  Lynch,  who  was  tried,  convicted,  and  sen- 
tenced at  the  former  assizes ;  but  Fanny  Archer,  not  having  been 
then  apprehended,  was  not  put  upon  her  trial  until  the  present 
gaol  delivery. 

Travis^  for  the  prosecution,  proposed  to  call  Eliza  Lynch  as  a 
witness. 

J,  H,  HiUy  for  the  prisoner,  objected  to  this  course,  and  con- 
tended that  she  was  not  admissible  under  6  &  7  Vict  c  85,  s.  1, 
because  it  is  thereby  expressly  provided,  that  that  act  shall  not 
render  competent  any  party  to  a^y  suit,  action,  or  proce^ing  in- 
dividually  named  in  the  record. 

Maule,  J.,  held  that  she  was  admissible  as  a  witness;  and 
stated  that  in  a  case  at  the  Old  Bailey  there  was  a  great  deal  of 
talk  about  the  matter,  but  no  question  on  that  point  was  subse- 
quently raised. 

The  prisoner  was  acquitted  on  the  merits. 

(a)  Reported  by  T.  Campbell  Foster,  Esq.,  Barrister-at-Law,  Northern  Circuit 
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May  2,  1848. 
Reg.  v.  James  Button  and  otheks.  (a) 

Indictment  for  conspirctcy — Merger  of  misdemeanor  in  felony. 

Upon  an  indictment  for  misdemeanor  it  is  no  ground  for  an  acquittaiy 
that  the  evidence  necessary  to  prove  the  misdemeanor  also  shows  that  it 
is  part  of  a  felony,  and  that  the  felony  has  been  completed.  Thus  upon 
an  indictment  for  a  conspiracy  to  commit  larceny,  and  charging  that 
in  pursuance  of  that  conspiracy  the  larceny  had  been  committed,  the 
defendant  is  not  entitled  to  an  acquittal,  though  the  evidence  proves 
thai  he  UHU  guilty  of  felony,  the  conspiracy  proved  making  him  an  acces- 
sory before  the  fact  to  the  crime  of  larceny. 

The  indictment  charged  that  one  C.  L.  was  a  dyer,  and  had  in  his  possession 
vats  and  dye;  and  that  the  defendants  were  employed  by  the  said  C,  L,  as 
his  servants,  SfC,  and  that  it  was  their  duty  to  use  the  said  vats  and  dye 
for  the  profit  and  advantage  of  the  said  C,  L,,  and  for  the  dyeing,  S^c,  of 
such  woollen,  Sfc.,  and  other  materials  as  might  belong  to  themselves,  or 
be  entrusted  to  them  by  the  said  C  L,  for  the  purposes  aforesaid,  and  to 
use  the  vats  and  dye  for  no  other  purpose,  and  upon  no  other  mate- 
rials ;  and  thai  the  defendants  conspired  fraudulently  and  unthout  the 
consent  of  C.  L.  to  use  the  said  vats,  Sfc,  in  the  dyeing  of  materials  not 
belonging  to  themselves,  and  not  entrusted  to  them  by  C,  L.for  that 
purpose,  and  to  obtain  for  themselves  profits,  and  to  deprive  C,  L.  of 
the  proper  use  of  the  said  vats  and  dye  ;  and  that  in  pursuance  of  thai 
conspiracy  the  defendants  did  wilfully,  and  without  the  consent  of  the 
said  C  L,,  receive  materials,  and  wilfuUy  and  without  the  consent  of 
C.  L.,  at  his  expense  and  with  his  dye,  vats,  S^c.  dye  the  said  materials 
for  their  own  profit. 

Held,  good  in  arrest  of  judgment;  and  that  as  it  was  unnecessary  to 
prove  the  overt  £ict,  the  objection  that  the  offence  of  conspiracy  was 
merged  in  a  felony  did  not  arise  upon  the  face  of  the  indictment ; 
though,  if  it  had  arisen,  it  could  not  have  been  sfistained. 

INDICTMENT  for  conspiracy. 
The  third  count  stated,  that  before  and  at  the  time  of  the  con- 
spiracy hereinafter  next  mentioned,  one  Charles  Lewis  carried  on  the 
trade  and  business  of  a  dyer,  and  had  in  his  possession,  and  upon  his 
premises,  divers  large  vats,  and  large  quantities  of  dye,  and  other 
implements  necessary  for  the  carrying  on  the  trade  and  business  last 
aforesaid,  and  tbat  the  defendants,  James  Button,  George  Button, 
William  Welsford,  and  Thomas  Cordery,  were  employed  and  re- 
tained by  the  said  C.  L.  as  his  servants  in  and  about  the  manage- 
ment of  the  said  last-mentioned  trade  and  business.     And  that  it 
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(a)  Reported  by  A.  Bittlbston  and  £.  Wise,  Esqn.,  BarriBten-at-Law. 


230 


CKDilNAL  LAW   CASES. 


Reg. 

V. 

James 
Button 

AND 
OTHERS. 


Indictment 
Sidootmt 


was  their  duty  as  such  servants  to  employ  and  use  the  last-men- 
tioned vats,  dye,  and  other  implements  in  and  for  the  benefit, 
profit,  and  advantage  of  the  said  C.  L.,  and  for  the  dyeing  pre- 
paring, and  working  up  of  such  woollen,  silken,  cotton,  anoother 
—  materials  as  might  belong  to  themselves,  or  be  entrust^  to  them 
ifw^Monor.  ^7  ^^^  ^^  ^*  ^*  ^^^  ^^^  purposes  last  aforesiud,  and  to  employ  and 
use  the  said  last-mentioned  vats,  dye,  and  other  implements  for  no 
other  purposes,  and  upon  no  other  material  whatsoever.  And  the 
said  J.  B.,  G.  B.,  W.  W.,  and  T.  C,  on,  &c,  did  unlawfully  oon^iie, 
combine,  confederate,  and  agree,  together  and  with  other  persons 
whose  names  are  to  the  jurors  unknown,  fraudulently  and  without 
the  consent  of  the  said  C.  L.,  to  use  and  employ  the  said  vats,  dye, 
and  other  implements  in  and  about  the  dyeing,  preparing,  and  getting 
up  of  divers  large  quantities  of  woollen,  cotton,  and  silken  mate- 
rials not  belongmg  to  themselves,  and  not  entrusted  to  them  by 
the  said  C.  L.  for  that  purpose;  and  to  obtain  and  acquire  to 
themselves  by  the  means  last  aforesaid,  divers  large  profits  and 
advantages,  and  to  deprive  the  said  C.  L.  of  the  proper  use  and 
benefit  of  the  said  last-mentioned  vats,  dye,  and  other  implementa 
And  that  the  said  J.  B.,  G.  B.,  W.  W.,  and  T.  C,  dia,  in  pur- 
suance of  the  said  last-mentioned  combination,  conspiracy,  and 
wreement,  on,  &c.,  wilfully  and  without  the  consent  of  the  said 
0.  L.  receive,  and  take  into  their  possession,  divers  laige  quantities 
of  material,  that  is  to  say,  1,000  yards  of  woollen  materials,  1,000 
yards  of  linen  materials,  1,000  yards  of  ftistian  materials,  1,000 
yards  of  cotton  materials,  100  yards  of  leather,  100  yards  of  Inr, 
100  yards  of  mohair,  and  1,000  yards  of  silken  materials,  and  did 
wilfully  and  without  the  consent  of  the  said  C.  L.  at  his  expense, 
and  with  his  aforesaid  dye,  vat,  and  other  implements,  dye  and 
prepare,  and  cause,  permit,  and  procure  to  be  dyed  and  prepared, 
the  said  last-mentioned  large  quantities  of  materials,  and  for  their 
own  profit  and  advantage,  to  the  great  damage  of  the  said  C.  L^ 
and  against  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dimity. 

Fourth  Count. — Charged  that  before  and  at  the  time  of  the 
conspiracy  hereinafter  mentioned  the  said  C.  L.  carried  on  the 
trade  and  business  of  a  dyer,  and  that  the  said  J.  B.,  O-  K, 
W.  W.,  and  T.  C.  had  engaged  themselves,  and  were  employed 
and  retained  by  the  said  C.  L.  as  his  servants  in  and  about 
the  management  of  the  said  trade  and  business  on  bis  behalf, 
and  for  certain  wages  to  be  piud  to  them,  which  had  before  that 
time  been  agreed  upon.  And  that  the  said  J.  B.^  G.  B., 
W.  W.,  and  T.  C,  on,  &c.,  did  amongst  themselves  and  with 
divers  other  persons,  whose  names  are  to  the  jurors  unknown, 
unlawfully  conspire,  combine,  confederate,  and  agree,  by  artful 
means  and  devices,  to  obtain  and  acquire  to  themselves  divers 
large  sums  of  money,  by  fraudulently  and  without  the  consent  of 
the  siud  C.  L.,  using  the  dye  and  implements  of  trade  of  the  atid 
C.  L.  in  and  upon  the  dying  and  otherwise  preparing  and  work- 
ing upon  of  divers  large  quantities  of  woollen,  cotton,  linen,  and 
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other  materiaky  for  their  own  use  and  benefit  and  to  the  injury        ^b^'- 
and  Ices  of  the  said  C.  L.,  in  his  last-mentioned  trade  and  busi-       Jausb 
nesB.     And  that  the  said  J.  B.,  G.  B.,  W.  W.,  and  T.  C,  in  pur-      Button 
suance  of  the  said  last-mentioned  conspiracy,  combination,  and      onTERs. 
agreement,  to  wit,  on,  &a,  wilfully  and  without  the  consent  of  the        — 
nid  C.  Li*,  receive  and  take  into  their  possession  divers  large  MitHmtttmr. 
qnaiitities  of  materials,  that  is  to  say,  1,000  yards  of  woollen  mate- 
nala,  1,000  yards  of  linen  materials,  1,000  yards  of  cotton  materials, 
100   yards  of  leather,  100  yards  of  iiir,    100   yards  of  mohair, 
and  1,000  yards  of  siUcen  materials,   and  did   wilfully  and   with- 
out   the  consent  of  the   said   C.   L.,  at  his  expense  and  with 
Ub  dye-vat  and  other  implements,  dye  and  prepare,  and  cause, 
permit,   and   procure  to   be  dyed  and  prepared  the   said  last- 
mentioned  large  quantities  of  materials  for  their  own  profit  and 
advantage,  to  the  great  damage  of  the  said  C.  L.,   and  against 
the  peace  of  our  laoy  the  Queen,  her  crown  and  dignity. 

Meoy  Not  Guilty. — At  the  trial  at  the  sittings  after  Michael- 
mas Term,  1846,  before  Mr.  Justice  Erie,  it  was  proved  that 
the  defendants  were  in  the  employ  of  the  prosecutor,  who  was 
a  dyer,  and  had,  with  the  dye  and  materials  belonging  to  him, 
on  various  occasions  dyed  for  persons  who  brought  ^oods  to  be 
dved,  and  received  the  money  for  their  own  use.  It  was  then 
otgeeted  that  the  &cts  proved  a  felony,  for  that  it  was  either  a 
larceny  of  the  dyeing  materials,  or  an  embezzlement  of  the  money 
received  for  the  dyeing ;  and  that  the  misdemeanor  charged  was 
merged  in  the  felony.  His  Lordship  overruled  the  objection, 
and  the  jury  returned  a  verdict  of  guilty.  A  rule  was  sub- 
sequently obtained  on  the  ground  of  misdirection,  and  also  in 
airest  of  judgment — against  which  (January  12), 

Sir  F.  Thesiffer,  Ballantyne  and  Peacock^  showed  cause. — The  ^j^^  ^"^' 
objection  is  that,  inasmuch  as  by  the  felony  being  afterwards  com- 
mitted in  pursuance  of  the  conspiracy  the  defendants  became 
aocesaories  before  the  fact  and  guilty  of  felony,  the  misde- 
meanor therefore  merged  in  the  felony.  Even  assuming  that 
the  evidence  proved  a  felony,  the  objection  cannot  be  maintained. 
Hie  doctrine  of  merger  is  one  for  which  little  authority  can  be 
foond  at  common  law.  The  only  way  in  which  it  could  be 
sdemnly  decided  would  be  in  a  plea  of  autrefois  acquit^  or  autre^ 
fm  convict;  but  there  is  no  such  authority.  In  Reg.  v.  Cross 
(1  Ld^Baym.  711),  the  question  arose  upon  the  effect  of  a  statute 
creatii^  an  offence.  It  was  an  indictment  for  a  misdemeanor 
for  receiving  stolen  goods,  and  judgment  was  arrested  on  the 
groond  that  by  3  &  4  WilL  &  M.  c.  9,  s.  5,  the  offence  had  been 
declared  a  felony,  and  could  no  longer  be  treated  as  a  misde- 
meanor. It  is  cufficult  to  assimi  a  reason  for  the  doctrine.  Was 
it  supposed  that  the  crown  might  lose  the  forfeiture  ?  In  Reg.  v. 
Neale  (2  Car.  &  K.  591),  the  prisoner  was  indicted  for  a  misde- 
meanor in  having  carnally  known  a  child  under  twelve  years  of 
age.  The  jury  found  that  he  effected  his  purpose  by  force  and 
againrt  the  diild^s  consent,  but  the  fifteen  judges  held  that  he 
might    be  convicted   of   the   statutable    misdemeanor,   although 
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Kbo.        another  offence  being  a  felony  was  also  proved  to  have  been  com- 
Jambs       mitted.     Isaac's  case  (2  East,  P.  C.  c  21,  s,  8,  p-  1031),  will  be 
Button      cited  on  the  other  side,  but  that  cannot  be  supported  since  Beg,  v. 
.^*t«»a       Necde,     There  the  prisoner   was  indicted  for  a  misdemeanor  in 
—        setting  nre  to  a  house  m  his  own  occupation  contiguous  to  other 
MM^Simor  ^^^^^^     The  evidence  proved  that  he  had  set  fire  to  his  house  for 
the  purpose  of  defrauding  an  insurance  company,  and  was  therefore 
also  guilty  of  a  felony.     Mr.  Justice  Buller  held  that  the  misde- 
meanor was  merged  in  the   felony,   and  directed   an   acquittal 
In  Rex  V.  Storey  (Russ.  &  Ry.  8),  the  prisoner  was  indicted  for 
a  misdemeanor  in  obtaining  money  under  false  pretences,  and 
the  evidence  was,  that  he  had  pretended  to  the  post-mistress^  from 
whom  he  received  the  money,  that  he  was  John  Storey,  to  whom 
a  money  order  was  payable,  and  that  he  signed  a  receipt  in  his 
own  name.   Chambre,  J.,  doubted  whether  the  signature  amounted 
to  a  forgery,  but  said,  that  if  it  was,  ^^  the  lesser  offence  would 
have  been  merged."     The  judges,  however,  held  that  there  was  no 
forgery,  and  the  point  therefore  was  not  decided.    In  Bex  v.  £wjau 
(5  Car.  &  P.  333),  the  prisoner  was  indicted  for  obtaining  good£ 
under  false  pretences  as  a  misdemeanor,  and  the  evidence  proved 
that  he  had  uttered  a  forged  request  for  the  delivery  of  the  goods; 
and  Mr.  Justice  Taunton  directed  an  acquittal  on  the  ground  of 

Argument  for    merger.     But  that  case  is  distinguishable,  as  the  offence  was  made 
the  crown.        ^  f^j^^^y  y^y  ^  q^^  4  ^  ^  ^jfl  4^  ^  gg^  ^  Iq^  ^^  therefore  in 

effect  it  is  declared  not  to  be  a  misdemeanor.  But  even  if  the 
doctrine  of  the  merger  should  be  held  to  be  applicable,  where  the 
corpus  delicti  is  single,  it  does  not  apply  in  the  present  case.  To 
establish  the  charge  of  conspiracy,  no  acts  need  be  proved,  and  how, 
then,  can  that  which  is  done  subsequently  alter  the  nature  of  the 
offence  already  committed?  FLordDenman,  C.J. — If  indicted  for 
the  conspiracy,  is  the  defendant  to  purge  himself  by  committing  a 
felony?]  That  must  be  contended  it  the  conspiracy  in  this  instance 
is  to  be  held  to  be  merged.  [Patteson,  J. — Suppose  A.,  B.,  and 
C,  were  indicted  for  conspiring  to  murder  D.,  and  there  was  the 
evidence  of  some  one  who  overheard  them  consent  to  the  murder; 
.  and  that  they  afterwards  were  seen  to  commit  the  murder ;  could 
they  be  convicted  of  the  conspiracy  ?  Lord  Denmak,  C.  J.— 
What  would  be  the  form  of  application  to  prevent  the  convic- 
tion ?  Is  it  a  matter  for  the  jury  who  are  empanelled  to  dedde 
aye  or  no  whether  a  particular  offence  has  been  committed,  dnt 
another  offence  of  a  higher  nature  has  been  committed  ?]  There  is 
no  such  plea  as  that  the  conspiracy  gave  rise  to  a  felony  being  ccxn- 
mitted.  The  party  might  be  convicted  of  the  conspiracy  before 
the  felony  was  committed,  and  could  the  felony  then  merge  the 
prior  offence  ?  It  is  submitted,  therefore,  that  the  defendants  were 
properly  convicted  of  the  conspiracy.  The  second  objection  is,  that 
the  indictment  does  not  show  an  offence.  The  17  Greo.  3^  a  56, 
s.  17,  after  reciting  that  journeymen  dyers  and  apprentices  and 
servants  frequently  abused  the  trust  reposed  in  them,  by  dyeing 
goods  for  their  own  profit,  or  without  the  consent  of  their  masten^ 


CRIMINAL    LAW   CASES.  233 

provides,  that  "  if  any  person  employed  as  a  journeyman  dyer,  or        R"o- 
as  servant  or  apprentice  in  dyeing  any  felt  or  woollen,  &c.,  shall,       Ja!mb6 
without  the  consent  of  his  master,  &c.,  wilfully  dye  any  of  the  said      Button 
materials^  or  shall  without  such  consent  wilfully  receive  any  such      others. 
materials  for  the  purpose  of  dyeing  the  same,"  he  shall  be  subject  to        — 
certain  penalties.     It  is  objected,  that  it  is  not  alleged  that  the  ji^dnneiimor, 
goods  were  not  the  goods  of  the  defendants  themselves,  or  of 
Lewis ;  but  this  is  an  allegation  of  an  overt  act,  which  may  be 
igected  altc^ther ;  but  even  if  the  goods  were  the  goods  of  the 
draendants  themselves,  the  defendants  used  them  for  purposes  for 
which  they  had  no  right  to  use  them.     It  is  also  objected  that  there 
k  no  duty  of  the  defendants  alleged,  but  this  is  quite  unneces- 
awy :  {Bex  v.  GUU  2  B.  &  Aid.  204,  was  cited) 

January  18. 

Alkn^  Serjt,  and  Huddlestorij  contriL— This  is  an  indictment  ^^8iunent  for 
for  conspiracy ;  but  the  overt  acts  set  out  in  the  indictment  show  *  P™**"*®"- 
that  the  defendants  were  guilty  of  larceny.  If  those  acts  had 
been  done  in  pursuance  of  their  duty,  it  would  have  been  em- 
bezzlement [Erle,  J. — Each  man  was  authorized  to  dye  goods 
of  his  own,  and  the  goods  fraudulently  dved  were  represented  to 
be  their  own.]  That  would  only  make  the  proof  of  the  larceny 
more  difficult ;  the  question  of  fact  would  be  whether  the  articles 
dyed  were  the  property  of  the  servant  ?  If  not,  then  it  would  be 
the  case  of  a  fraudulent  appropriation  by  a  servant  of  his  master's 
property  to  his  own  use,  which  is  larceny  ;  it  makes  no  difference 
that  there  was  a  limited  permission  to  use  the  dye  if  the  limits  of 
that  permission  are  overstepped.  Persons  who  conspire  to  steal 
ire  accessories  before  the  fact  to  felony,  and  therefore  felons.  In 
FoBter^s  Crown  Law,  126,  it  is  said  "  The  best  writers  on  the 
Crown  Law  agree  that  persons  procuring,  or  even  consenting 
beforehand,  are  accessories  before  the  fact."  That  being  so,  the 
role  is  here  applicable,  that  where  on  an  indictment  for  misde- 
meanor the  evidence  necessarily  proves  a  felony,  the  misde- 
meanor is  merged  in  the  felony.  That  rule  applies  in  every 
case  where  the  evidence  necessary  to  prove  the  misdemeanor 
proves  the  felony ;  it  perhaps  does  not  apply  where  incidental  and 
extraneous  evidence,  not  necessary  to  prove  the  misdemeanor, 
discloses  that  a  felonv  has  been  committed.  The  same  state  of 
fiu^  must  prove  both  the  felony  and  the  misdemeanor.  In 
R.  Y.  CroiSy  1  Ld.  Raym.  711,  the  principle  that  a  misdemeanor 
merges  in  a  felony  was  not  questioned  either  at  the  bar  or  by  the 
ben^ ;  and,  indeed,  in  all  the  old  cases  the  question  appears  to 
have  been,  not  whether  the  doctrine  was  sound,  but  whether  it 
was  applicable  to  the  particular  case.  The  case  of  Sir  S.  Procter 
V.  Danibrook  (Hob.  138)  is  quite  in  point.  That  was  a  proceeding 
in  the  Star  Chamber  for  riot,  and  the  court  refused  to  entertain 
it,  because  it  appeared  that  one  hurt  in  the  riot  died  within  three 
months,  and  ordered  an  indictment  for  murder  to  be  preferred.  It 
is  true  that  an  acquittal  of  the  felony  would  be  no  answer  to  a 


234 


CRIMINAL  LAW  CASES. 


Abo. 

V. 
JkMBU 

Button 

AND 
OTHBRS. 


Argument  for 
the  prisoners. 


subsequent  indictment  for  the   misdemeanor ;  but  that  does  not 
affect  the  principle  ;  because  in  that  case  the  assumption  is  that  no 
felony  has  been  committed;  but  the  smaUer  offence  of  misde- 
meanor may   have   been    committed.      No   question   of  merger 
—        arises.      In  Foster^s  Crown   Law    (p.  373,   c   3,    8.   6   of  tlie 
MudSaHtmor,  ^^  Discourse),  it  is  said,  ''by  the  3  &  4  Will.  &  M.,  and  by 
6  Ann.,  receivers  of  stolen  goods  knowingly  are  made  aoceflsories 
after  the  fact;  and  by  the  4  Geo.  1,  they  are  liable  to  be  trans- 
ported for  fourteen  years.     Before  the  statute  of  King  William, 
receivers,  unless  they  likewise  received  and  harboured  the  thief, 
were  gnil^  of  a  bare  misdemeanor,  for  which  they  were  liable 
to  fine  ana  imprisonment,  or  other  corporal  punishment.      But 
that  act  having  made  them  accessories  and  consequently  felons,  the 
prosecuting  them  as  for  a  bare  misdemeanor  was  holden  by  all  the 
judges  at  a  conference  about  the  latter  end  of  King  William's  reign 
to   be   improper  and  illegal;   for  the  misdemeanor  was  meiged 
and  absorbed  in  the  crime  of  felony ;  just  as  felony  at  common  law, 
when  made  high  treason  by  statute,  which  hath  been  done  in  a 
few  cases,  is  merged  and  absorbed  in  the  treason."     And  Isaac^s 
case  (2  East,  P.  C  c.  21,  s.  8,  p.  1031),  supports  the  same  prin- 
ciple*    It  is  an  express  decision  in  the  point  by  Buller,  J.    In 
Rex  V.  Story  (Buss.  &  By.  81)  it  was  assumed  that  if  the  pri- 
soner's offence  amounted  to  for^ry,  he  could  not  have  been  con- 
victed of  the  lesser  offence.     Hence  the  necessity  of  considering 
whether  he  had  or  had  not  committed  forgery.      Hex  v.  JEvans 
(5  Car.  &  P.  553),  was  a  similar  case ;    and   the   prisoner  was 
acquitted  by  Taunton,  J.,  because  he  had  obtained  tne  goods  by 
means  of  a  forged  request,  and  ought,  therefore,  to  have  been 
indicted  for  forgery,  (a)     So  the  same  course  was  adopted  for  the 
same  reason  by  Parke,  B.  and  Coltman,  J.,  in  jRep.  v.   Anderson 
(2  Moo.  &  Bob.  469),  although  there  the  same  ailment  in  effect 
was  urged  as  here  ;  and  it  was  said,  ^'  Even  admitting  that  the 
prisoner  has  been  guilty  of  a  felony  by  fot^ng  this  instrument, 
the  offence  for  whicn  he  is  now  indicted  is  distinct.     The  felony 
is  complete  when   the  instrument  is  counterfeited;   the  misde- 
meanor is  not  committed  until  the  money  is  obtained  by  means 
of  it;  it  is  a  subsequent  independent   offence,  and  would  not 
merge  in  the  antecedent  felony."    It  is  said  that  the  authorities 
in  support  of  this  doctrine  are  few  ;  but  the  reason  is  that  it  has 
never  been  questioned.     The  general  acknowledgment  of  the  prin- 
ciple is  proved  by  the  proviso  to  s.  53  of  7  &  8  G.  4  c  29  (the 
statute  of  False  !Pretences),  which  is  in  these  words :  "  Provided 
always,  that  if  upon  the  trial  of  any  person  indicted  for  soch 
misdemeanor  it  shall  be  proved  that  he  obtained  the  property  in 
question  in  any  such  manner  as  to  amount  in  law  to  larceny,  he 


(a)  In  Russell  on  Crimes  (ed.  Greaves),  tol.  2,  p.  309,  it  is  thus  laid  do«n  on  tin 
Euthority  of  the  passage  Arom  Foster  (p.  373),  "  Where  the  iroods  are  obtained  by  a  finged 
instrument,  which  falls  within  the  class  of  instruments,  the  forging  of  which  is  made  Most 
by  statute,  the  indictment  must  be  for  forging  the  instrument,  as  the  miademeaiMr  is 
merged  in  the  felony.'* 
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shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of  snoh  Bbo. 
misdemeanor."  The  object  of  that  provision  bein^  to  avoid  the  James 
consequences  of  the  doctrine,  for  which  these  defendants  now  con-  Bvrrox 
tend.  It  has  been  asked,  upon  what  reason  or  principle  does  the  onuss 
doctrine  rest?  The  reason  mentioned  in  R.  v.  Cross^  and  the  true  — 
reason  is,  that  no  man  is  to  be  harassed  by  frequent  prosecutions  ^iMnSit^ 
for  the  same  offence.  Nemo  debit  bis  punzri  pro  uno  delicto ;  and 
that  might  be  the  case  unless  the  misdemeanor  is  merged  in  the 
felony ;  because  a  conviction  of  the  misdemeanor  could  not  be 
pleaded  to  a  subsequent  indictment  for  the  felony.  The  reason  of 
whicli,  given  by  Hawkins  (2  PL  Cr.  c  35,  s.  5 ;  a  36,  s.  7)  is, 
that  the  judgments  are  different.  The  case  of  a  conspiracy  to 
murder,  and  a  murder  in  pursuance  of  the  conspiracy  nas  oeen 
so^ested.  That  would  involve  four  distinct  offences — 1st,  the  con- 
piracy :  2nd,  an  attempt  to  commit  muider :  3rd,  an  assault:  and 
4th,  murder  ;  but  would  a  conviction  or  ac(]^uittal  of  the  conspiracy 
or  the  attempt  or  the  assault  be  pleadable  m  answer  to  the  charge 
of  murder?  Clearly  not.  PubUc  policy  requires  that  the  judce 
should  interfere  to  stop  a  prosecution  for  misdemeanor  when  the 
fiicts  prove  a  felony.  Misdemeanors  may  be  compromised ;  and  if 
the  argument  on  the  other  side  should  be  upheld,  a  murder  might  be 
indicted  as  a  misdemeanor  and  compromised ;  and  then  the  convic- 
tion afterwards  pleaded  in  answer  to  a  charge  of  murder.  In  civil  Aigmnent  far 
actions  the  plaintiff  cannot  recover  unless  tne  form  of  his  declara-  ***®  P™««»« 
tion  is  strictly  correct ;  because  judgment  recovered  in  a  wrong 
form  of  action  could  not  be  pleaded  in  answer  to  a  subsequent 
action  in  the  right  form.  The  principle  is  stated  in  LuttrelTa 
ca$e  (6  Mod.  77),  which  is  thus  shortly  reported :  "  By  Holt,  C.  J., 
at  msiprius,  tit  audivi,  this  difference  was  taken;  if  a  civil  action  be 
brought,  as  trover  for  goods,  after  recovery,  you  may  indict  him 
for  trespass  or  felony  for  the  same  taking,  because  the  offences  or 
causes  of  action  are  of  a  different  nature,  the  one  civil  and  the 
other  crinunal ;  but  if  the  first  prosecution  had  been  criminal,  as 
an  indictment  for  trespass,  &c.,  and  the  crime  appears  to  be  felony, 
then  you  cannot  have  verdict  or  judgment  on  the  indictment  for 
trespass,  it  being  the  inferior.  And  this  he  said  had  been  ad- 
jnd^d  in  Mr.  Luttrell's  case."  The  case  of  Reff.  v.  Neak  (1  Den* 
C.  C.  36 ;  1  Car.  &  EL  591),  is  mainly  relied  upon  by  the  other 
ade ;  but  in  the  first  place  that  case  was  not  argued ;  and  in  the 
second  it  is  distinguishable  from  the  present  The  evidence  which 
raoved  the  felony  was  not  necessary  to  prove  the  misdemeanor. 
Something  extraneous  was  elicited  by  cross-examination,  after  the 
case  for  the  prosecution  had  been  clearly  proved ;  and  it  was  only 
in  consequence  of  that  extraneous  piece  oi  evidence  that  any  felony 
appeared  to  have  been  committed.  Besides  the  offence  there  was 
a  misdemeanor  created  by  a  particular  statute,  which  in  effect  ex- 
cluded the  operation  of  the  doctrine  of  merger.  [Erle,  J. — 
Then  do  you  say  that  the  prisoner  might  have  been  convicted  of 
the  misdemeanor  first  and  afterwards  of  the  rape,  and  punished  for 
both?]     Yes ;  that  seems  to  be  the  effect  of  the  particular  statute 
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^v^'       (*  ^^^-  4,  c.  31,  88,  16,  17.)     [Erle,  J. — Is  not  an  assault  with 
James       intent  to  commit  a  rape  a  statutable  misdemeanor?     And  would 
Button      you  say  that  there  might  be  a  double  conviction,  first,  of  the  mis- 
OTH^.      demeanor,  and  then  ofthe  rape  ?]     No ;  because  the  assault  is  an 
—        offence  at  common  law,  and  is  mcluded  in  the  rape.     When  the 
MudSZimor.  niinor  offence  is  a  necessary  constituent  of  the  Larger,  then  the 
former  is  merged  in  the  latter.    In  the  present  case  the  defendants 
were  accessories  before  the  fact  to  a  felony,  and  therefore  felons 
by  the  very  same  act,  which  is  the  misaemeanor  charged.     In 
R,  V.  Neahy  more  evidence  was  necessary  to  convict  of  the  felonv 
than  of  the  misdemeanor.     [Patteson,  J. — And  different  evi- 
dence ;  the  age  of  the  girl  was  necessary  to  be  proved  upon  the 
indictment  for  misdemeanor ;  it  would  not  be  necessary  in  an  in- 
dictment  for  the  felony.]     How   would  it  be  possible  for  the 
prisoner  in  that  case,  to  have  pleaded  autrefois  convict  to  a  chaige 
of  rape.     On  the  face  of  them  the  two  indictments  would  be  quite 
different.     In  the  first  indictment  there  would  be  no  statement 
that  the  act  was  done  against  the  will  of  the  child.     Upon  these 
grounds  it  is  submitted,  that  the  judge  at  the  trial  ought  to  have 
directed  an  acquittal.     Secondly,  in  arrest  of  judgment,  the  3rd 
and  4th  counts  disclose  no  offence.     1st.  They  do  not  n^ative 
that  the  material  dyed  belonged  to  the  defendants;  and  as  it 
Argumeiitfor    appears  that  the  defendants  had  the  rifi^ht  of  dyeinsr  materiak  be- 
theprwoner..    i^n^gi^g  to  themselves,  that  negative  Iverment  is^^  The 

word  "fraudulently"  will  not  help  it:  {Reg.  v.  Peck^  9  Ad.  &  EIL 
686;  R.  V.  Seward^  1  ^d.  &  Ell.  706;  1  Bum's  Justice,  973; 
Fletcher  v.  Calthropy  6  Q.  B.  880 ;  R.  v.  Richardson^  1  Moa  &  Rob. 
402.)  [Erle,  J. — The  offence  charged  is  a  conspiracy  to  dye 
materials  not  belonging  to  themselves ;  and  it  is  not  necessary  to 
set  out  overt  acts  to  make  a  valid  charge  of  conspiracy.]  Not  if 
the  charge  is  by  itself  suflScient  {King  v.  The  Queefiy  7  Q.  B.  795); 
but  it  is  not  sufficient  here.  A  good  charge  of  conspiracy  must 
be,  either  to  commit  an  illegal  act  or  a  lawful  act  by  illegal  means: 
{R.  V.  Seicardy  per  Ld.  Denman,  C.  J.,  1  Ad.  &  E.  713.)  Here 
there  is  no  allegation  that  the  means  were  illegal,  the  question 
therefore  is,  whether  the  act  was  illegal.  17  Geo.  3,  c  56,  s.  17, 
is  referred  to ;  but  that  is  repealed  by  6  &  7  Vict,  c  40,  s.  1. 
[Erle,  J. — Sect.  34  of  that  act  explains  the  manufactures,  trades, 
occupations,  and  employments,  to  which  the  act  is  to  extend ;  aod 
dyeing  is  not  amongst  them.]  But  s.  35  (the  interpretation  clause) 
applies  the  word  "  manufacture "  to  all  ^^  operations  and  employ- 
ments connected  with  or  incidental  to  the  manufacture  of  any  ofthe 
said  materials,  or  any  parts,  branches,  or  processes  thereof.'*  Even 
if  the  1 7  Geo.  3,  c  56,  s.  1 7,  is  not  repealed,  that  section  is  not  followed 
in  either  of  the  counts,  for  the  term  "wilfully"  is  omitted.  It 
is  said,  that  in  the  4th  count  the  relation  of  master  and  servant  is 
shown ;  and  that  an  implied  duty  arises  from  that  relation,  whidi 
sufficiently  shows  the  act  of  the  defendants  to  have  been  unlawful; 
but  the  particular  duty  ought  to  be  distinctly  stated  in  the  indict- 
ment, to  lay  the  foundation  of  the  offence  subsequently  charyped. 
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No  indictment  will  lie  for  a  conspiracy  to  kill  game  or  to  commit        ^^' 
any  other  civil  trespass  {S,  v.  Turnery  13  East,  228);  or  for  a       Jameb 
conspiracy  to  sell  a  man  an  unsound  horse  by  false  warranty  (A      Button 
V.  I\/iceUy  I   Stark.  402) ;  or  for  a  conspiracy  to  exonerate  one      othbhs. 
parish  from  the  charge  of  a  pauper,  and  to  throw  it  on  another,  or        — 
for  that  purpose  to  cause  a  male  pauper  to  marry  a  female  pauper  Mitd^lsmLr. 
[Rex  V.  Sewardy  above  cited) ;  nor  for  a  conspiracy  to  cheat  and 
defraud  a  party  of  the  fruits  of  a  verdict.     These  cases  illustrate 
the  sort  of  unlawful  act,  which  must  be  the  object  of  the  con- 
piracy.     Here  there  may  have  been  a  contention  between  the 
master  and  the  servants  as  to  the  extent  of  the  permission  which 
he  had  given  them.     Again,  the  statute  17  Geo.  3,  c  56,  s.  17, 
applies  onlv   to  dyers  of  certain  particular  materials;  and  these 
counts  are  bad  for  not  showing  that  Mr.  Lewis,  the  prosecutor, 
was  a  dyer  within  the  act.     The  dye  and  instruments  are  not  Argument  for 
alleged   to  be  the  property  of  Lewis;    nor  are  the  defendants  ** 

described  as  "journeymen  dyers,"  which  is  the  term  used  in  the 
statute.  The  counts  charge  the  defendants  with  using  the  dye 
and  implements  of  trade  of  Lewis;  but  they  do  not  negative 
that  they  piud  him  for  them,  nor  allege  that  it  was  done  with 
mtent  to  defraud  him.  [Erle,  J.— The  3rd  and  4th  counts 
charge  that  the  defendants  were  retained  as  the  servants  of  Lewis ; 
and  that  without  his  consent,  and  at  his  expense,  they  dyed  with 
his  dye  various  materials  for  their  own  profit]  The  allegation  that 
they  were  retained  as  his  servants  is  without  time  or  place.  At 
the  date  of  the  conspiracy  they  may  not  have  been  his  servants. 
The  words  "  fraudulently  "  and  "  without  consent,"  will  not  supply 
the  want  of  positive  allegations ;  and  it  is  consistent  with  all  the 
averments  here,  that  they  may  have  paid  over  to  the  master  any 
money  which  they  received.  Li  S.  v.  Pecky  it  was  expressly  de- 
cided that  a  count  which  charged  a  conspiracy  to  defraud  persons 
of  their  debts,  and,  in  pursuance  of  that  conspiracy,  the  execution 
of  a  false  and  fraudulent  deed,  was  bad  for  omitting  to  show  in 
what  respect  it  was  false  and  fraudulent.  Lastly,  the  counts  ought 
to  have  concluded  contra  farmam  statutiy  as  the  word  "  wilfully'  is 
omitted.  Cur.  adv.  vuU. 

Judgment. 

On  a  subsequent  day  judgment  was  delivered  by  Judgmcuu 

Lord  Denman,  C.  J. — -The  indictment  charged,  that  the  defen- 
dants, being  in  the  employ  of  the  prosecutor,  a  dyer,  conspired  to  use 
the  dyeing  materials  on  articles  not  entrusted  to  them  for  dyeing,  and 
DOt  belonmng  to  themselves  or  their  families,  and  so  to  defraud 
their  empTo;^er  of  profit  The  evidence  showed  that  the  prosecutor 
penmtted  ms  servants  to  dye  any  articles  belonging  to  themselves 
or  their  families,  but  not  things  belonging  to  others ;  and  that  the 
defendants  had  taken  in  articles  not  belonging  to  themselves  or 
their  families,  and  had  dyed  them  for  profit  with  the  materials  of 
their  employer,  and  passed  them  off  for  articles  within  the  prose- 
cutor's permission.     Several  objections  to  the  indictment  and  the 
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^^'        evidence  were  made  at  the  trial,  and  in  support  of  the  rule  for 

James       arresting  the  judgment  or  for  a  new  trial,  and  have  been  disposed 

Button      of;  but  the  objection,  that  the  misdemeanor  charged  formed  part 

oTHBKfl.      o^  *  felony,  and  was  merged  therein,  and  that,  therefore,  either  the 

—        judgment  should  be  arrested,  or  a  verdict  of  acquittal  entered,  was 

mSnZ^or,  reserved  for  consideration.  With  respect  to  arresting  the  judg- 
ment, it  is  clear  that  the  essential  part  of  the  indictment  is  the 
charge  of  a  conspiracy ;  so  that  if  the  evidence  proved  the  con- 
spiracy, and  did  not  prove  the  overt  act  alleged,  viz.  that  the  con- 
spiracy was  carried  into  effect,  the  indictment  would  have  been 
sufficiently  proved.  The  point,  therefore,  is  not  rused  by  the 
indictment.  With  respect  to  the  evidence,  we  do  not  propoee  to 
examine  the  correctness  of  the  opinion  of  the  learned  judge  at  the 
trial,  that  it  did  not  prove  a  larceny,  and  that  it  tended  rather  to 
prove  the  obtaining  of  goods  by  false  pretences  than  theft ;  but, 
assuming  that  the  evidence  to  prove  the  conspiracy  would  have 
been  sufficient  to  warrant  a  conviction,  upon  a  charge  of  larceny, 
against  principals  and  accessories,  and  that  the  point  contended  for 
by  the  defendants'  counsel  was  raised,  we  have  to  decide  whether 
the  defendant  had,  therefore,  a  right  to  claim  a  verdict  of  acquittal. 

Judgment.  The  main  reliance  was  placed  on  Rex  v.  Cross  (1  Lord  Raym.  711), 
where  the  defendant  was  convicted  of  a  misdemeanor,  in  recdving 
stolen  goods  knowing  th6m  to  have  been  stolen ;  and  the  court 
decided  to  arrest  the  judgment,  because  the  offence  was  a  fel<»iy 
created  by  the  3  &  4  W3L  &  M.  c  9,  s.  4,  and  was  not  indictable 
as  a  trespass ;  and  Holt,  C.  J.,  adds,  if  the  proceeding  had  been  at 
common  law,  the  fact  charged  would  have  been  evidence  that  the 
defendant  was  accessory  after  the  fact  to  a  felony.  But  that  case 
is  irrelevant  to  the  present  question,  which  arises  only  in  respect 
of  felonies  composed  of  a  series  of  facts,  where  a  part  of  the  series 
is  a  complete  misdemeanor.  The  receipt  of  stolen  goods  knowingly 
does  not  of  necessity  comprise  any  series  of  acts  ;  on  the  contrary, 
that  offence  is  not  committed  at  all,  unless  the  receipt  and  the  know- 
ledge are  simultaneous ;  in  which  case,  by  the  common  law,  they 
mi^ht  be  evidence  of  the  defendant's  assisting  a  felon,  and  so  of  being 
gudty  of  a  felony  as  an  accessory  after  the  fact ;  and  by  the  statute 
then  in  force,  those  facts  constituted  a  felony.  The  offence  was  a 
felony,  and  a  felony  only ;  and,  therefore,  an  indictment  charging 
it  to  be  a  misdemeanor  was  held  wrong  in  law.  The  case  does  not 
show  that  a  criminal,  who  has  been  guilty  of  a  complete  misde- 
meanor, and  also  of  a  felony  comprismg  a  misdemeanor,  may  set 
up  his  felony  as  a  bar  to  the  prosecution  for  the  misdemeanor.  The 
case  oi  Procter  v.  Darnbrook  and  others  (Hob.  138),  gives  no  sup- 
port to  the  defendant's  case,  but  serves  to  explain  the  piinciple 
upon  which  judges  have  acted,  in  the  exercise  of  their  discretion, 
in  some  cases  of  misdemeanor.  The  plaintiff  was  suing  the  defen- 
dants, in  the  Star  Cliamber,  for  riots,  and  for  felling  of  woods ;  and 
his  proof  went  to  show,  that  the  defendants,  in  the  course  of  their 
riotous  acts,  had  committed  murder;  and  the  judges  think  it  fit  that 
the  plaintiff  should  prefer  a  bill  for  murder  to  the  grand  inquest, 
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and  adjourn  the  further  hearing  of  the  plaintiff's  suit  for  the  riots  ^^®- 
till  the  question  of  murder  should  be  disposed  of  by  the  proper  tri-  James 
bunaL  The  jurisdiction,  here  exercised,  by  the  judges  of  the  Star  Button 
Chamber,  is  exercised  now  by  the  justices  of  oyer  and  terminer,  others. 
who  may  direct  one  indictment  to  be  quashed  or  suspended,  and  — 
another  preferred,  as  public  justice  may  require.  But  the  court,  MisSmemwr. 
by  making  the  plaintiff  prosecute  for  the  felony  before  he  went  on 
with  his  suit,  gave  no  sanction  to  the  notion  that  the  defendant  has 
any  right  so  to  interfere,  and  to  demand  an  acquittal  for  a  manifest 
minor  offence,  upon  the  pretext  that  he  has  a  right  to  direct  him- 
self to  be  prosecuted  for  a  graver  crime.  The  passage  cited  from 
Foster,  Discourse  iii.,  c.  3,  s.  6,  relates  solely  to  the  offence  of 
knowingly  receiving  stolen  goods;  and  the  observations  above 
made  upon  Rex  y.  Cross  (1  Lord  Rajrm.  711),  apply  equally  to 
show  this  passage  to  be  irrelevant  here.  In  Isaac's  case  (2  East, 
P.  C.  c  21,  s.  8),  the  prisoner  was  indicted  for  the  misdemeanor 
of  setting  fire  to  his  own  house,  whereby  adjoining  houses  were 
in  danger  of  being  burnt ;  the  evidence  was,  that  he  had  set  fire 
to  his  own  house  to  defraud  the  insurance  company,  and  that 
the  adjoining  houses  had  been  burnt  down.  The  judee  directed 
an  acquittal  for  the  misdemeanor,  stating,  that,  upon  these  facts.  Judgment. 
the  prisoner  was  guilty,  if  at  aU,  of  felony.  By  the  law  at  that 
time  the  mere  settmg  fire  by  a  man  to  his  own  house  was  no  offence ; 
but,  if  his  house  was  so  situate  that  other  houses  were  endangered, 
it  was  a  misdemeanor,  being  in  the  nature  of  an  attempt  to  set 
them  on  fire.  If  they  were  burnt,  it  was  a  felony ;  it  was  a  setting 
fire  to  them,  every  man  being  taken  to  intend  the  obvious  conse- 
quences of  his  act:  (see  the  cases  in  2  East,  P.  C.  c.  21,  s.  7.) 
The  learned  judge  who  directed  the  acquittal  may  have  considered 
that  the  crime  of  arson  consists  in  the  one  act  of  setting  fire  im- 
lawftdly ;  and  that,  after  the  fire  has  been  so  set,  the  party  is 
responsible  for  its  progress  until  it  is  extinguished,  and  that  the 
progress  decides  whether  such  setting  on  fire  is  a  felony  or  a  mis- 
demeanor ;  and  that  a  prisoner  who  has  commited  a  felony,  and 
no  other  offence,  cannot  properly  be  charged  with  the  misdemeanor 
of  an  attempt  to  commit  it ;  and  also  he  may  have  considered  that 
public  justice  required  a  more  signal  example  in  a  case  of  such 
guilt.  On  both  or  either  of  these  grounds,  the  case  is  distin- 
guished from  the  present.  In  Rex  v.  Evans  (5  C.  &  P.  553), 
and  Reff.  v.  Anderson  (2  M.  &  Rob.  469),  the-  misdemeanor  of  ob- 
taining goods  by  false  pretences  was  charged,  and  the  evidence 
showed  the  false  pretence  to  be  a  felony,  namely,  the  uttering  of  a 
forged  instrument  In  the  first  case  the  judge,  in  the  last  the 
prisoner,  objected,  that  as  the  evidence  thus  showed  a  felony  to 
nave  been  committed,  therefore  the  charge  of  misdemeanor  failed ; 
sod  two  judges  supported  the  prisoner's  objection,  declaring  that 
the  proper  way  of  proceeding  was  by  indictment  for  felony.  It  is 
dear,  tnat  if  a  misdemeanor  is  by  statute  made  a  felony,  tne  indict- 
ment ought  to  be  for  felony,  and  these  cases  may  have  been  taken 
to  come  within  this  rule,  the  first  step  in  the  misdemeanor  charged 
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Kbo.  being  created  a  felony,  and,  if  so,  they  are  here  irrelevant.  But, 
James  it  should  be  observea,  that  the  misdemeanor  of  obtaining  goods  by 
Button  false  pretences  consists  of  a  series  of  acts — the  false  pretence  and 
oT^Hs.  the  obtaining  of  the  goods — and  that  the  first  step  in  the  series 
—  may  also  be  a  felony.  Where  that  is  the  case,  there  appears  no 
MUdSnmmor,  reason  why  the  prisoner  should  be  allowed  to  defeat  the  cnarge  of 
the  lesser  offence,  by  alleging  his  own  guilt  in  respect  of  the  greater 
offence.  The  same  act  may  be  part  of  several  offences ;  the  same 
blow  may  be  the  subject  of  inquiry  in  consecutive  charges  of 
murder  and  robbery.  The  acquittal  on  the  first  charge  is  no  bar 
to  a  second  inquiry,  where  both  are  two  charges  of  felony  ;  neither 
ought  it  to  be  where  the  one  charge  is  of  felony  and  the  other  of 
misdemeanor.  These  being  the  authorities  cited  for  the  defendants, 
there  appear  none  directly  in  their  favour ;  and  there  is  a  decision 
against  them.  In  Reg,  v.  Neale  (Den.  C.  C.  K.  36 ;  1  C.  &  E. 
591),  where  a  charge  of  misdemeanor,  in  having  intercourse  with  a 
femide  child  between  the  age  of  ten  and  twelve,  was  held  proved, 
and  the  conviction  maintained  by  the  judges,  although  the  evidence 
showed  that  the  very  act  charged  as  misdemeanor  was  also  the 
felony  of  rape ;  the  argument  for  the  prosecution  being,  that  every 
Judgmcni  material  allegation  of  the  indictment  was  proved,  and  that  the 
verdict  ought  to  be  according  to  truth.  This  is  a  direct  adjudica- 
tion that  a  misdemeanor,  which  is  part  of  a  felony,  may  be  pro- 
secuted as  a  misdemeanor,  though  the  felony  has  been  completed; 
and  the  attempt,  on  the  argument,  to  make  a  distinction  between 
misdemeanors  by  statute  and  those  by  conunon  law,  was  not  suc- 
cessful, as  the  incidents  to  a  misdemeanor  are  not  affected  by  the 
origin  in  law  from  whence  it  was  obtained.  It  was  further  urged 
for  the  defendants,  that,  unless  this  defence  was  sustained,  they 
might  be  twice  punished  for  the  same  offence.  But  this  is  not  so ; 
the  two  offences  being  different  in  the  eye  of  the  law.  If,  how- 
ever, a  prosecution  for  a  larceny  should  occur  after  a  conviction 
for  a  conspiracy,  it  would  be  the  duty  of  the  court  to  apportion  the 
sentence  for  the  felony  with  reference  to  such  former  conviction. 
If  the  position  contended  for  by  the  defendants  was  true,  its  appli- 
cation would  be  subject  to  much  uncertainty  ;  for  it  is  not  within 
the  province  of  the  juc^e,  in  general,  to  decide  on  the  credibility 
of  the  witnesses,  or  the  weight  of  the  facts  tending  to  prove  a 
felony  ;  but  according  to  the  present  contention,  the  duty  of  ac- 
quitting, on  his  own  opinion,  is  cast  upon  him ;  and  this  condunon 
of  fact,  in  which  probably  the  iury  would  not  have  concurred,  is 
to  be  subject  to  no  review.  Also,  if  he  should  be  satisfied  that  a 
felony  is  proved,  and  should  direct  an  acquittal  of  the  misde- 
meanor, it  IS  obviously  uncertain  whether  the  same  evidence  would 
1)C  given  upon  a  prosecution  for  felony,  or  would  be  satisfactory  to 
the  jury,  or  would  be  left  without  answer.  The  felony  may  be 
]jro tended  to  extinguish  the  misdemeanor,  and  then  may  be  shown 
to  be  but  a  false  pretence ;  and  entire  impunity  has  sometimes  been 
obtained,  by  varying  the  description  of  the  offence  according  to 
the  prisoner's  interest ;  and  he  has  been  liberated  on  both  charges 
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solely  because  he  was  guilty  upon  both.  Upon  this  review,  we 
are  of  opinion  that  this  conviction  for  a  misdemeanor  ought  to  be 
sustain^,  although  the  evidence  proving  it  proved  also  that  it  was 
part  of  a  felony,  and  that  such  felony  had  been  completed. 

Rule  discharged. 


Rbo. 

V. 

James 
Button 

AND 
OTHERS. 


CROWN  CASE  RESERVED. 

January  20,  1849. 

(Coram  Lord  Denman,  C.  J. ;   Parke,  B.  ;   Alderson,  B.  ; 

Coleridge,  J. ;  and  Coltman,  J.) 

Reg.  v.  Hollow  ay.  (a) 

Larceny  by  servant. — Removal  ofmaMen^s  goods, — Animus  furafuU. 

A  person  employed  in  a  tannery  got  clandestine  access  to  a  warehouse^ 
which  was  part  of  the  tannery ^  and  in  which  dressed  skins  were  kepty 
and  took  from  it  certain  skins  dressed  by  other  toorkmen.  They  were 
afterwards  seen  and  recognized  at  the  porch  or  place  in  which  he 
warkedj  and  he  was  indicted  for  the  larceny  of  them.  The  jury  found 
that  he  had  not  intended  to  remove  the  skins  from  tlic  tannery  and  dis* 
pose  of  them  elsewhere^  but  that  his  intention  in  taking  them  wasy  to 
deliver  them  to  the  foreman  and  to  get  paid  for  them  as  if  they  were 
his  own  work,  and  that  in  this  way  he  intended  the  skins  to  be  restored 
to  the  possession  of  his  master. 

Heldj  that  he  was  not  guilty  of  larceny. 

CASE. 

THE  prisoner,  TVilliam  HoUoway,  was  indicted  at  the  General 
Quarter  Sessions,  holden  in  and  for  the  borough  of  Liver- 
pool, on  December  4th,  1848,  for  stealing  within  the  jurisdiction 
of  the  court,  120  skins  of  leather,  the  property  of  Thomas  Barton 
and  another. 

Thomas  Barton  and  another  were  tanners,  and  the  prisoner 
was  one  of  many  workmen  employed  by  them  at  their  tannery,  in 
Liverpool,  to  dress  skins  of  leather.  Skins  when  dressed  were 
delivered  to  the  foreman,  and  every  workman  was  paid  in  propor- 
tion to,  and  on  account  of  the  work  done  by  himself.  The  skins 
of  leather  were  afterwards  stored  in  a  warehouse  adjoining  to  the 
workshop.  The  prisoner,  by  opening  a  window  and  removing  an 
iron  bar,  ^ot  access  clandestinely  to  the  warehouse,  and  carried 
away  the  Sdns  of  leather  mentioned  in  the  indictment,  and  which 
had  been  dressed  by  other  workmen.  The  prisoner  did  not 
remove  these  skins  from  the  tannery ;  but  they  were  seen  and 
recognized  the  following  dav  at  the  porch  or  place  where  he 
usuwy  worked  in  the  workshop.     It  was  proved  to  be  a  common 

(a)  Reported  by  A.  Bittlebton,  Esq.,  Barristcr-at-Law. 


Rbo. 

V, 
HOLLOWAT. 

Larceny. 
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iMfceny. 


Argument  far 
the  Crown. 


Rbo.  practice  at  the  tannery  for  one  workman  to  lend  work,  that  is  to 
HoLLowAY.  say^  skins  of  leather  dressed  by  him,  to  another  worknian,  and  for 
the  borrower  in  such  case  to  deliver  the  work  to  the  foreman,  and 
get  paid  for  it  on  his  own  account,  and  as  if  it  were  his  own 
work. 

A  question  of  fact  arose  as  to  the  intention  of  the  prisoner  in 
taking  the  skins  from  the  warehouse.  The  jury  found  that  the 
prisoner  did  not  intend  to  remove  the  skins  from  the  tannery  and 
dispose  of  them  elsewhere,  but  that  his  intention  in  taking  them 
was  to  deliver  them  to  the  foreman  and  to  get  paid  for  them  as  if 
they  were  his  own  work ;  and  in  this  way  he  intended  the  skins 
to  be  restored  to  the  possession  of  his  masters. 

The  jury  under  direction  of  the  court  found  the  prisoner 
guilty,  and  a  point  of  law  raised  on  behalf  of  the  prisoner  was 
reserved,  and  is  now  submitted  for  the  consideration  of  the  jus- 
tices of  either  Bench  and  barons  of  the  Exchequer. 

"  The  question  is,  whether  on  the  finding  of  the  jury,  the  pri- 
soner ought  to  have  been  convicted  of  larceny  ? 

^^  Judgment  was  postponed,  and  the  prisoner  was  liberated  on 
bail  taken  for  his  appearance  at  the  next  or  some  subsequent 
Court  of  Quarter  Sessions  to  receive  judgment,  or  some  final 
order  of  the  court." 

Lowndes^  in  support  of  the  conviction. — The  finding  of  the  jury 
shows  that  the  prisoner  committed  larceny. 

Pabke,  B. — Is  not  this  case  govemea  by  IL  v*  JVM  (1  Moo. 
C-  C.  431)? 

Lowndes. — The  cases  are  distinguishable.  In  that  case,  miners 
employed  to  bring  ore  to  the  surface,  and  paid  by  the  owners 
according  to  the  quantity  produced,  removed  from  the  heaps  of 
other  miners  ore  produced  by  them,  and  added  it  to  their  own  heaps, 
the  ore  still  remaining  in  the  possession  of  the  master;  and  it 
was  held  not  to  be  a  larceny.  Here  the  skins  were  removed  frtnn 
the  place  in  which  they  had  been  put  by  the  master  for  custody, 
into  a  place  in  which  tney  were  in  fact  in  the  prisoner's  custody. 
In  R,  V.  Webby  the  ore  was  never  out  of  the  master's  custody ;  m 
this  case,  the  skins  were  distinctly  out  of  the  master's  custody. 

Coleridge,  J. — In  the  case  of  R.  v.  W?^J  there  was  the  interval 
in  which  the  ore  passed  from  one  heap  to  the  other ;  was  it  not 
then  out  of  the  master's  custody  ? 

Lowndes. — There  was  no  intent  to  injure  the  owner  in  that 
case. 

Coleridge,  J. — There  was  the  intent  to  obtain  payment  for  ore 
which  the  miner  had  not  dug  from  the  earth. 

Parke,  B. — It  is  essential  that  the  taking  should  be  witli  the 
intent  to  deprive  the  owner  of  the  property  in  the  thing  taken ; 
the  jury  did  not  find  that  in  this  case,  but  only  that  the  mtention 
of  the  prisoner  was  to  get  pidd  for  the  skins  as  if  they  had  been 
his  own  work. 

Lowndes. — It  is  not  necessary  that  there  should  be  the  intention 
wholly  to  deprive  the  owner  of  the  property ;  it  is  enough  if  the 


CRIMINAL  LAW   CASES.  243 

chattel  is  taken  for  the  purpose  of  getting  a  benefit  different  from        ^^^• 
the  mere  use  of  it.     In  this  case  though  there  was  an  intention  to   Holloway. 
return  the  sldnsy  there  was  not  the  intention  that  the  owner  should        - — 
be  put  into  the  situation  in  which  he  was  before  the  taking ;  for         '^^*"^' 
though  he  was  to  have  the  skins,  he  was  to  have  them  minus  the 
wi^es. 

I'abke,  B. — The  taking  must  be  with  intent  to  acquire  the 
entire  dominion  to  the  taker. 

Lowndes — The  taking  must  be  treacherous, — for  evil  gain. 

Parke,  B. — East's  definition  is,  "  The  wrongful  or  fraudulent 
taking  or  carrying  away  by  any  person  of  the  mere  personal  goods 
(^  another  person  anywhere,  with  a  felonious  intent  to  convert 
them  to  his  (the  taker's)  own  use  and  make  them  his  property,  * 
without  the  consent  of  the  owner."    (2  East,  PI.  Cr.  553.) 

Loumdes. — In  3  Inst.  107,  Lord  Coke  defines  larceny  to  be 
^  the  felonious  and  fraudulent  taking  and  carrying  away,  by  any 
man  or  woman,  of  the  mere  personal  goods  of  another,  neither 
from  the  person,  nor  by  night  in  the  house  of  the  owner."  Bracton 
and  Fleta  describe  it  as  ^^  Contractatio  rei  aliense  fraudulcnta,  cum 
animo  furandi,  invito  illo  domino,  cujus  res  ilia  fuerat."  (Bracton 
(lib.  iiL,  a  32,  foL  150);  Fleta,  (lib.  L,  c  36);  Glanville  (lib.  vii., 
c  17 ;  lib.  X.,  c  15),  follows  Bracton).  The  Mirror  gives  the  word 
''  treachereusement ; "  that  is,  without  a  bond  fide  claim.  In  4 
Blaekst.  Com.  232,  it  is  said  that  the  taking  must  be  ^^  felonious ;  Axignment  for 
that  is,  done  animo  Jiirandi ;  or  as  the  civil  law  expresses  it,  lucri  ®  ^  ^"^' 
causdJ*    Blackstone,  therefore,  uses  these  phrases  as  svnonjrmous. 

Lord  Denman,  C.  J. — Suppose  a  man  takes  tne  horse  of 
another  with  intent  to  keep  him  for  a  year,  ride  him  through 
all  the  counties  of  England,  and  then  return  him:  is  that  a 
larceny? 

Pabke,  B. — There  must  be  an  intention  in  the  taker  to  acquire 
the  whole  dominion  over  the  thing,  to  make  it  his  own ;  to  do 
what  be  likes  with  it. 

Lowndes. — The  facts  in  this  case  show  a  taking  lucri  causd. 

Parke,  B. — The  case  of  R,  v.  Webb  has  decided  otherwise. 

Alderson,  B. — This  is  rather  an  obtaining  money  by  false 
pretences  than  a  larceny. 

howndes. — If  this  is  not  a  larceny  it  would  follow  that  if  chat- 
tels were  taken  for  the  purpose  of  obtaining  money  for  them  by 
ficdse  pretences  from  the  owner,  and  in  that  way  converted  to  the 
use  oi  the  taker,  he  would  not  commit  larceny.  If  the  statement 
does  not  sufiSciently  show  what  offence  has  been  committed,  the 
case  may  be  restated. 

Lord  Denman,  C.  J. — No.  The  facts  on  which  we  are  to 
dedde  must  be  stated  at  once.  This  court  is  not  to  be  used  to 
keep  these  cases  alive. 

Alderson,  B. — This  will  not  prevent  you  from  bringing  an 
indictment  for  obtaining  money  unaer  false  pretences. 

Lowndes. — No  money  was  obtained. 

Alderson,  B. — The  attempt  to  commit  a  misdemeanor  is  a 
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miisdemcanor ;  and  if  the  removal  of  the  skms  amounted  to  such 
an  attempt,  the  indictment  may  be  preferred.  The  only  question 
here  is,  whether  the  recorder  ought  to  have  directed  the  jury  to 
find  a  verdict  of  not  guilty. 

Lord  Denman,  U.  J. — If  I  thought  the  question  was  open 
after  the  authorities,  I  must  say  that  a  great  deal  might  be  urged 
in  support  of  the  proposition,  that  these  facts  show  a  larceny  to 
have  been  committed;  because  the  owner  is  deprived  of  his 
property  for  some  time,  and  the  probability  is  that  the  intent 
distinguishing  the  case  from  larceny  may  be  altered.  The  case 
which  I  put,  of  borrowing  a  horse  for  a  year,  without  the 
owner's  consent,  with  intent  to  ride  it  through  England  and  then 
return  it,  shows  this.  But  if  we  say  that  borrowing  alone  would 
constitute  larceny,  we  are  met  by  similar  cases  the  other  way. 
With  regard  to  the  definition  of  larceny,  we  have  of  late  years 
said  that  there  must  be  an  intention  to  deprive  the  owner  per- 
manently of  his  property,  which  was  not  the  intention  in  this  case. 
We  are  not  disposed  to  encourage  nice  distinctions  in  the  cri- 
minal law,  yet  it  is  an  odd  sort  of  excuse  to  say  to  the  owner,  "  I 
did  intend  to  cheat  you  in  fact,  and  to  cheat  my  fellow  worbnen 
afterwards."  This,  however,  is  not  an  act  which  is  not  punishable ; 
for  if  it  is  not  a  misdemeanor,  which  at  the  first  sight  it  appears  to 
be,  it  is  an  act  done  towards  committing  that  misdemeanor.  We 
must  abide  by  former  decisions,  and  hold  that  a  conviction  for 
larceny  cannot  in  this  case  be  supported. 

Parke,  B. — I  am  of  the  same  opinion.  We  are  bound  by  the 
authorities  to  say  that  this  is  not  larceny.  There  is  no  clear 
definition  of  larceny  applicable  to  every  case ;  but  the  definitions 
that  have  been  given,  as  explained  by  subsequent  decisions,  are  suflS- 
cient  for  this  case.  The  definition  in  East's  Pleas  of  the  Crown 
is  on  the  whole  the  best ;  but  it  requires  explanation,  for  what  is 
the  meaning  of  the  phrase  "  wrongful  and  fraudulent  T  It  proba- 
bly means  "  without  claim  of  right."  All  the  cases,  however,  show 
that,  if  the  intent  was  not  at  the  moment  of  taking  to  usurp  the 
entire  dominion  over  the  property,  and  make  it  the  taker^s  own, 
there  was  no  larceny.  If,  therefore,  a  man  takes  the  horse  of  another 
with  intent  to  ride  it  to  a  distance,  and  not  return  it,  but  quit  pos- 
session of  it,  he  is  not  guilty  of  larceny.  So  in  R,  v.  Webb^  in  which 
the  intent  was  to  get  a  higher  reward  for  work  from  the  owner  of 
the  property.  If  the  intent  must  be  to  usurp  the  entire  dominion 
over  the  property,  and  to  deprive  the  owner  wholly  of  it,  I  think 
that  that  essential  part  of  the  oifence  is  not  found  in  this  case. 

Alderson,  B. — I  cannot  distinguish  this  case  fix)m  IL  v.  Wetik, 

Coleridge,  J.,  concyrred. 

CoLTMAN,  J. — We  must  not  look  so  much  to  definitions,  which 
it  is  impossible  a  priori  so  to  frame  that  they  shall  include  every 
case,  as  to  the  cases  in  which  the  ingredients  that  are  necessary 
to  constitute  the  oifence  are  stated,  if  we  look  at  the  cases  whidi 
have  Ijoeii  decided,  we  shall  find  that  in  this  case  one  necessary 
ingredient,  the  intent  to  deprive  entirely  and  permanently,  is 
wanting.  Conviction  reversed. 
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CROWN  CASE  RESERVED. 

January  20/A,  1849. 

(Coram  Lord  Dekman^  C.  J.;  Parke,  B.;   Alderson,  B.; 

Coleridge,  J. ;  and  Coltman,  J.) 

Reg.  v.  Hall,  (a) 

^ 

Larceny  by  servant. 

The  servant  of  a  tallow-chandler  removed  fat  belonging  to  his  master 

from  the  room  in  which  it  was  hept,  to  a  room  where  his  master  was 

accustomed  to  buy  fat  from  persons  who  had  it  to  sell,  and  placed  it 

on  a  pair  of  scales  there,  unth  intent  to  sell  it  to  his  master,  and  apprO' 

priate  the  proceeds  to  his  own  use. 

Held,  to  be  larceny  in  the  servant, 

THE  following  case  was  reserved  by  the  Recorder  of  Hull : —  Reg. 

John  Hall  was  tried  at  the  last  Epiphany  Quarter  Sessions       ^Jj^j^ 

for   the   borough  of  Hull  on  an  indictment  charging  him   with         

stealing  fat  ana  tallow,  the  property  of  John  Atkin.  Larceny. 

John  Atkin,  the  prosecutor,  is  a  tallow-chandler,  and  the  pri- 
soner at  the  time  of  the  alleged  offence  was  a  servant  in  his  employ- 
ment. On  the  morning  of  the  6th  of  December  last,  the  prosecutor, 
in  consequence  of  something  that  had  occurred  to  excite  his  suspi- 
cions, marked  a  quantity  of  butcher's  fat,  which  was  deposited  in 
a  room  inunediately  above  the  candle-room  in  his  warehouse.  In  The  Cue. 
the  latter  room  was  a  pair  of  scales  used  in  weighing  the  fat, 
which  the  prosecutor  bought  for  the  purposes  of  his  trade.  At 
noon,  the  foreman  and  the  prisoner  left  the  warehouse  to  go  to 
dinner,  when  the  former  locKed  the  doors  and  carried  the  keys  to 
the  prosecutor.  At  that  time  there  was  no  fat  in  the  scales.  In 
about  ten  minutes,  the  prisoner  came  back  and  asked  for  the  keys^ 
which  the  prosecutor  let  him  have.  The  prosecutor  watched  him 
into  the  warehouse,  and  saw  that  he  took  nothing  in  with  him. 
In  a  abort  time  he  returned  the  keys  to  the  prosecutor,  and  went 
away.  The  prosecutor  then  went  into  the  candle-room,  and  found 
that  all  the  fat  which  he  had  marked  had  been  removed  from  the 
upper  room,  and  after  having  been  put  into  a  bag,  had  been  placed 
in  the  scales  in  the  candle-room.  The  prosecutor  then  went  into 
the  street,  and  waited  until  a  man  of  the  name  of  Wilson  came  up, 
who  was  shortly  followed  by  the  prisoner.  The  latter,  on  being 
asked  where  the  fat  came  from  that  was  in  the  scales,  said  it  be- 
longed to  a  batcher  of  the  name  of  Robinson ;  and  Wilson,  in  the 

(a)  Reported  by  A.  Bittlbston,  Esq.,  Barrister-at-Law.; 
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prisoner's  presence,  stated  that  he  had  come  to  weigh  the  fat 
which  he  had  brought  from  Mr.  Kobinson's.  The  prosecutor  told 
Wilson  that  he  would  not  pay  him  for  the  fat  until  he  had  seen 
Mr.  Kobinson,  and  left  the  warehouse  for  that  purpose.  Wilson 
immediately  ran  away,  and  the  prisoner,  after  offering,  to  the  pro- 
secutor's wife  if  he  was  forgiven,  to  tell  all,  ran  away  too,  and  was 
not  apprehended  until  some  time  afterwards,  at  some  distance  from 
HulL 

I  told  the  jury  that  if  they  were  satisfied  that  the  prisoner 
removed  the  fat  from  the  upper  room  to  the  candle-room,  and 
placed  it  in  the  scales  with  the  intention  of  selling  it  to  the  pro- 
secutor as  fat  belonging  to  Mr.  Bobinson,  and  with  the  intention 
of  appropriating  the  proceeds  to  his  own  use,  the  offence  amounted 
to  larceny. 

The  jury  found  the  prisoner  guilty. 

Dearsley  for  the  prisoner. — There  was  no  larceny  in  this  case. 
The  offence  was  an  attempt  to  commit  a  statutable  misdemeanor, 
and  only  punishable  as  such.     The  case  of  R.  v.  Hollawayy  stipra^ 

S.  241,  decides  it.  There  was  an  asportation;  but  no  intention  to 
ispose  of  the  property,  for  it  was  part  of  the  very  scheme  that  the 
owner  should  not  be  deprived  of  his  property  m  the  tat.  There 
must  to  constitute  larceny,  be  a  taking,  with  intention  of  gain,  and 
of  depriving  the  owner  of  the  property  for  ever.  The  last  in- 
gredient is  wanting  here :  (He  cited  R.  V.  Morfity  B.  &  R.  307.^ 

Aldebson,  B. — If  a  man  takes  my  bank  note  from  me,  and  tnen 
brings  it  to  me  to  change,  does  he  not  commit  a  larceny  ? 

Dearsley. — A  bank  note  is  a  thing  unknown  to  the  conmion  law, 
and  therefore  the  case  put  could  not  be  larceny  at  conunon  law. 

Lord  Denman,  C.  J. — The  taking  is  admitted.  The  question 
is,  whether  there  was  an  intention  to  deprive  the  owner  entirelv  of 
his  property ;  how  could  he  deprive  the  owner  of  it  more  eTOCt- 
ually  tnan  by  selling  it  ?  to  whom  he  sells  it  cannot  matter.  The 
case  put  of  the  bank  note  would  be  an  ingenious  larceny,  but  no 
case  can  be  more  extreme  than  this. 

Parke,  B. — In  this  case  there  is  the  intent  to  deprive  the  owner 
of  the  dominion  over  his  property,  for  it  is  put  into  the  hands  of 
an  intended  vendor,  who  is  to  offer  it  for  sale  to  the  owner,  and  if 
the  owner  will  not  buy  it,  to  take  it  away  again.  The  case  is  dis* 
tinguishable  from  that  of  R.  v.  Holhway  by  the  existence  of  this 
intent,  and,  further,  by  the  additional  impudence  of  the  fraud. 

Alderson,  B. — I  think  that  he  who  takes  property  from  an- 
other intends  wholly  to  deprive  him  of  it,  if  he  mtend  that  he 
shall  get  it  back  again  under  a  contract  by  which  he  pays  the 
full  value  for  it 

Coleridge,  J.,  and  Coltman,  J.,  concurred. 

Conviction  affirmed. 
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CENTRAL  CRIMINAL  COURT. 

October  Session^  1848, 

October  26. 

Reg.  v.  Habe  and  Rehden.  (a) 

Evidence — Larceny, 

In  a  portmanteau  not  proved  to  belong  to  a  prisoner  on  trial  was  found 
a  paper  folded  like  a  letter^  and  containing  in  the  inside  what  pur^ 
ported  to  be  an  inventory  of  goods  pawned  at  different  times.  The 
inventory  was  not  in  the  prisoner's  handwriting  ;  but  on  the  outside  of 
the  paper  the  prisoner's  name^  and  the  word  ^^ private^  both  in  his 
kandwritingy  were  indorsed. 

Heldy  that  the  contents  of  the  paper  were  not  admissible  in  evidence 
against  Jam, 

THE   prisoners  were    indicted  for   stealing  four   shawls,  and   B.  v.  Habb 
Rehden  was  also  charged  in  the  same  indictment  with  re-     sm^v 
ceiving  the  same  knowing  them  to  be  stolen.  -- — 

Hare  pleaded  guilty.  On  the  trial  of  Rehden  it  appeared  that  ^^i^^^^*^* 
the  shawls  were  obtained  from  the  prosecutor  by  Hare,  on  the  pre- 
tence that  he  could  get  a  customer  for  them,  but  inmiediately  on 
getting  p^session  of  them  they  were  pawned  by  himself  and 
others.  The  two  prisoners  lived  together,  and  at  their  lodgings 
was  found  a  portmanteau  which  Rehden  said  was  Hare's.  It  con- 
tained a  great  number  of  duplicates,  some  in  the  name  of  each 
prisoner;  and  among  them  were  the  duplicates  of  the  shawls,  but 
in  the  name  of  neither.  The  prosecutor's  invoice  was  found  in 
the  same  portmanteau,  and  there  was  also  a  paper  folded  up  in  the 
shape  of  a  letter,  and  indorsed  on  the  outside  ^^  X  Bekden,  privatey^ 
which  was  proved  to  be  in  the  [uisoner,  Rehden's,  handwriting. 
Inside  the  paper  was  an  inventory  of  goods  pawned,  with  dates, 
names,  &c. ;  out  this  was  not  in  Rehden's  handwriting. 

Bailantme  (for  the  prisoners)  contended  that  the  inventory  could 
not  be  read  as  against  Rehden ;  he  had  not  written  it,  he  might 
never  have  seen  it,  and  the  indorsement,  which  was  proved  to  be 
his,  made  no  difference,  since  it  might  have  been  made  long  be- 
fore the  inventory  was  written*  There  was  nothing  in  fact  to 
connect  the  inside  with  the  outside.  A  piece  of  paper  which  hap- 
pened to  have  the  outer  words  upon  it,  might  have  been  taken  up 
usually  by  whomsoever  made  the  inventory,  and  the  list  then 
nade  out. 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Banister-at-Law. 
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Clarkson  (for  the  prosecution)  submitted  that  the  paper  bearing 
the  prisoner's  indorsement^  was  at  least  admissible  as  evidence. 
Its  value  as  tending  to  prove  his  guilt — or  how  far  it  went  as  proof 
that  he  knew  what  the  paper  contained — was  a  question  for  the 

The  Common  Serjeant  (after  consulting  Maule,  J«  and 
Wightman^  J.) — ^I  have  consulted  both  the  learned  judges  on  this 
point;  they  have  given  every  attention  to  it,  and  upon  the  whole 
they  think  it  better  not  to  admit  the  evidence.  And  I  think  on 
good  reason ;  for  non  constat  that  the  words  ^^  private,"  and  the 
prisoner's  name  may  not  have  been  written  previously  to  the 
writing  on  the  other  side.  Mr.  J.  Wightman  was  strongly  of 
opinion  from  the  first  that  it  was  not  receivable.  Mr.  J.  Made 
was  at  first  in  some  doubt,  but  afterwards  thought  it  better  that 
the  paper  should  not  be  given  in  evidence. 


Rbo. 

V. 

O&CHARD 

▲ND 

Thuktlb. 


CENTRAL  CRIMINAL  COURT. 

April  Session,  I848.(a) 

April  7. 

Reg.  v.  Orchard  and  Thurtle.  (b) 

Indecent  exposure — Indictment. 

An  indictment  charged  two  defendants  with  indecent  exposure  oftkar 
persons  in  an  open  and  public  place. 

Held,  that  an  urinal  with  boxes  or  divisions  for  the  convenience  (^tkt 
public,  and  situated  in  an  open  market^  was  not  a  public  place  within 
the  meaning  of  the  allegation. 

An  indictment  alleged  that  A.  "  in  a  certain  open  and  public  place  did 
lay  his  hands  on  the  person  and  private  parts  of  B.  with  intent  to  stir 
up  in  his  own  and  B.^s  mind  unnaturcU  and  sodomiHcal  desires  and 
inclinations,  and  to  incite  B.  to  the  committing  and  perpetrating  wiA 
A,  divers  unnatural  and  sodomitical  acts,  and  that  B.  in  the  said  open 
and  public  place,  did  permit  and  suffer  the  said  A.  to  lay  his  hands, 
Sfc,  with  the  like  intent.** 

Held,  bad,  as  not  stating  any  offence  unth  legal  certainty. 

STATES — That  James  Orchard,  late  of  London,  labourer,  and 
James  Thurtle,  late  of  London,  labourer,  being  persons  of 
depraved,  wicked,  filthy,  lewd,  and  beastly  minds  and  dispostionfl^ 
heretofore,  to  wit,  on  the  17th  day  of  February,  in  the  eleventh 
year  of  the  reign  of  our  Sovereign  Lady  Yictona,  by  the  grace  of 

(a)  This  case  has  been  unavoidably  postponed. 

\h)  Beported  by  B.  C.  Robinson,  £Bq.,  Barrister. at-Law. 
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}od  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  Queen,        R>o* 
)efender  of  the  Faith,  with  force  and  arms,  at  the  parish  of  St.     Obchard 
Lndrew,  Holbom,  in  the  ward  of  Farringdon-without,  in  London        and 
foresaid,  and  within  the  jurisdiction  of  the  said  court,  unlawfully    '^*^^^- 
nd  ¥rickedly  did  meet,  and  were  together  in  a  certain  open  and      indecent 
lublic  place  called  Farringdon-market,  there    situate,  with  the     *'^^^*' 
itent  and  for  the  purpose  of  committing  and  perpetrating  with  Indictment. 
ach  other  divers  nlthy,  wicked,  lewd,   oeastly,  unnatural,  and  ^^  ~°^*' 
3domitical  acts  and  practices ;  to  the  great  displeasure  of  Almighty 
rod ;   to  the  great  scandal  and  subversion  of  decency,  morality, 
nd  good  manners ;  to  the  evil  example  of  all  other  persons,  and 
gainst  the  peace  of  our   said   lady  the  Queen,  her  crown  and 
ignity. 

Second  Count. — That  the  said  James  Orchard  and  James  Thurtle  2nd  oount 
eing  persons  of  such  depraved,  wicked,  filthy,  lewd,  and  beastly 
linos  and  dispositions  as  aforesaid,  afterwards,  to  wit,  on  the  same 
ay  and  year  aforesaid,  with  force  and  arms,  at  the  parish  and 
^ard  aforesaid,  in  London  aforesaid,  and  within  the  jurisdiction  of 
le  said  court,  in  a  certain  open  and  public  place  called  Farringdon- 
larket,  there  situate,  unlawfully,  wickedly,  deliberately,  and  wil- 
illy  did  exhibit  and  expose  their  persons  and  private  parts  to 
ich  other  in  indecent  postures  and  situations,  with  intent  then 
ad  there  to  stir  up  and  excite  in  their  own  minds,  and  in  the 
linds  of  each  other,  filthy,  wicked,  lewd,  beastly,  unnatural,  and 
xlomitical  desires  and  inclinations,  and  to  incite  and  move  each 
bher  to  the  committing  and  perpetrating  with  each  other  of 
ivers  filthy,  wicked,  lewd,  beastly,  unnatural,  and  sodomitical 
eta  and  practices,  to  the  great  displeasure  of  Almighty  God; 
>  the  great  scandal  and  subversion  of  decency,  morality,  and 
ood  manners ;  to  the  evil  example  of  all  other  persons,  and 
gainst  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
Ignity. 

Third  Count. — That  the  said  James  Orchard,  being  a  person  of  3rd  count. 
ach  depraved,  wicked,  filthy,  lewd,  and  beastly  nund  and  dis- 
osition  as  aforesaid,  afterwards,  to  wit,  on  the  same  day  and 
ear  aforesaid,  with  force  and  arms,  at  the  parish  and  ward  afore- 
lid,  in  London  aforesaid,  and  within  the  jurisdiction  of  the  said 
oort,  in  a  certain  open  and  public  place  called  Farringdon-market, 
bere  situate,  unlawfully,  wickedly,  deliberately,  and  wilfully  did 
xhibit  and  expose  his  person  and  private  parts  to  the  said  James 
?hurtle,  and  imlawfully  and  wickedly  did  lay  his  hands  on  the 
erson  and  private  parts  of  the  said  James  Thurtle,  with  intent 
ben  and  there  to  stir  up  and  excite  in  his  own  mind  and  in  the 
lind  of  the  said  James  Thurtle,  filthy,  wicked,  lewd,  beastly,  un- 
atoral,  and  sodomitical  desires  and  inclinations,  and  to  incite  and 
love  the  said  James  Thurtle  to  the  committing  and  perpetrating 
rith  him,  the  said  James  Orchard,  of  divers  filthy,  wicked,  lewd, 
eastly,  unnatural  and  sodomitical  acts  and  practices,  and  that  the 
iid  James  Thurtle  then  and  there,  to  wit,  on  the  same  day  and 
ear  aforesaid,  with  force  and  arms  at  the  parish  and  ward  aforesaid, 
1  London  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  in 
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the  8ald  open  and  public  place  called  Farringdon-markety  there 
situate,  unlawfully  and  wickedly  did  permit  and  suffer  the  said 
James  Orchard,  so  to  lay  his  hands  on  the  person  and  private 
parts  of  him,  the  said  James  Thurtle,  as  in  this  count  aforesaid, 
and  was  then  and  there  consenting  to,  aiding  and  assisting  the  said 
James  Orchard  in  the  doing  and  committing  of  the  seyerBT  acts  and 
premises  in  this  count  aforesaid,  in  manner  and  form,  and  with  the 
intent  last  aforesaid;  to  the  great  diepleasure  of  Almighty  Ghid; 
to  the  evil  example  of  all  other  persons,  and  against  the  peace  rf 
our  said  lady  the  Queen,  her  crown  and  dimity. 

Fourth  (jount. — That  the  said  James  Thurtle  being  a  person  of 
such  depraved,  wicked,  filthy,  lewd,  and  beastly  mind  and  disposi- 
tion as  aforesaid,  afterwards  to  wit,  on  the  same  day  and  year 
aforesaid,  with  force  and  arms,  at  the  parish  and  ward  aforesaid,  in 
London  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  in  a 
certain  open  and  public  place  called  Farringdon-market,  there 
situate,  unlawfully  and  ¥rickedly,  deliberately,  and  wilfiiUy  did 
exhibit  and  expose  his  person  and  private  parts  to  the  said  James 
Orchard,  and  unlawfully  and  wickedly,  deliberately  and  wilfiiUy 
did  lay  his  hands  on  the  person  and  private  parts  of  the  said  James 
Orchturd,  with  intent  then  and  there  to  stir  up  and  excite  in  his 
own  mind,  and  in  the  mind  of  the  said  James  Orchard,  filthy, 
wicked,  lewd,  beastly,  unnatural  and  sodomitical  desires  and  in- 
clinations, and  to  incite  and  move  the  said  James  Orchard  to  the 
committing  and  perpetrating  with  him,  the  said  James  Thurtle,  of 
divers  filthy,  wicKed,  lewd,  beastly,  unnatural  and  sodomitical  acts 
and  practices,  and  that  the  sidd  James  Orchard  then  and  there,  to 
wit,  on  the  same  day  and  year  aforesaid,  with  force  and  arms,  nt 
the  parish  and  ward  aforesaid,  in  London  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  in  the  said  open  and  public  place 
called  Farringdon-market,  there  situate,  unlawfully  and  wickedly 
did  permit  and  suffer  the  said  James  Thurtle  so  to  lay  his  hands 
on  the  person  and  private  parts  of  him  the  said  James  Orchard,  as 
in  this  count  aforesaid,  and  was  then  and  there  consenting  to,  aid- 
ing and  assisting  the  said  James  Thurtle  in  the  doing  and  commit- 
ting of  the  several  acts  and  premises  in  this  count  aforesaid,  in 
manner  and  form,  and  with  the  intent  last  aforesaid,  to  the  great 
displeasure  of  Almighty  God ;  to  the  great  scandal  and  subversion 
of  decency,  morality,  and  good  manners ;  to  the  evil  example  of 
all  other  persons,  and  against  the  peace  of  our  sidd  lady  the  Queen, 
her  crown  and  dignity. 

The  place  where  this  transaction  occurred  was  proved  to  be  in 
Farringdon-market.  It  was  an  enclosure  formed  of  Portland 
stone,  with  divisions  or  boxes  like  the  urinals  at  railway  8talioi]& 
It  was  open  to  the  public  for  certain  proper  purposes,  but  otherwiK 
enclosed.  There  was  an  aperture  in  the  stone  work  to  enable  per- 
sons to  look  through  and  watch  the  proceedings  of  those  inmde. 

Clarkson  and  Ballantine  (for  the  defendants)  contended,  that  the 
indictment  was  not  supported  by  the  evidence,  and  that  the  incfict- 
ment  was  not  sufficient  in  itself.  It  is  not  enough  to  say  that 
the  parties  committed  the  act  in  a  public  and  open  place,  but  it 
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must  be  laid  to  have  been  within  sight  of  Her  Majesty's  subjects : 
{R,  V.  Watson^  2  Cox's  Crim.  Cas.  376.)  There,  an  indictment 
which  charged  the  defendant  with  having  indecently  exposed  him- 
self in  a  cert^  public  and  open  place  in  the  presence  of  one  per- 
son only  could  not  be  sustained.  A  place  accessible  to  the  public 
was  a  very  different  thing  from  an  open  and  public  place.  The 
first  count  is  bad  for  want  of  certainty  on  the  authority  of  R.  v. 
Rowed  (.3  Q.  B.  Rep.  180) ;  and  the  other  counts  do  not  carry  the 
case  further.  They  allege  certain  acts  done,  but  done  with  an 
intent  to  commit  no  specific  crime. 

Ryland  (¥nth  him  Laurie),  for  the  prosecution. — If  the  place  be  so 
constructed  that  the  passers  by  can  see  what  takes  place  within, 
it  is  sufliciently  public 

Cresswibll,  J. — Suppose  it  to  be  an  enclosed  stall  in  a  market. 

RylamL — The  public  generally  would  not  have  a  right  as  a 
matter  of  course  to  go  in  there.  Here  the  plac^  is  entirely  open 
to  such  of  the  public  as  choose  to  enter  it.  The  market  is  public, 
the  enclosure  within  it  is  so  also ;  and  it  cannot  be  urged  by  those 
who  took  the  risk  of  having  their  conduct  witnessed  by  several 
persons  that  the  place  was  not  a  public  place  for  the  purposes  of 
this  indictment.  As  to  the  case  R.  v.  JraUoUy  there  only  one  indi- 
yidual  was  alleged  to  have  seen  the  act  done. 

Cresswell,  J. — And  here  there  is  an  exposure  of  one  of  the 
parties  charged  to  the  other. 

Rt^kuuL — But  the  indictment  goes  further ;  it  alleges  that  one 
laid  his  hands  on  the  person  of  the  other,  &c,  and  that  the  other 
submitted,  &c 

Crbsswell,  J. — Here  you  say  he  did  a  certain  act  tending  to 
something  else,  which  something  else  ought  to  be  described.  In 
R  V.  Rawed,  the  meeting  for  the  purposes  there  generally  set  out 
was  held  not  sufficient.  You  do  not  rely  on  the  act  itself  as  the 
offence ;  it  is  the  intent  with  which  it  was  done ;  then  the  intent 
is  very  much  in  the  same  terms  as  that  alleged  in  R.  v.  Rawed, 
which  was  held  defective. 

Ryland. — In  that  case  no  act  was  stated  to  have  been  done.  It 
was  merely  alleged  that  the  parties  met  for  the  purpose  of  doing 
certain  things,  describing  them  generally.  Here  it  is  stated  that 
certain  acts  were  done,  which  we  rely  on  as  evidence  of  an  at- 
teim>t  to  commit  a  felony. 

Cbesswell,  J. — Although  the  place  in  question  is  in  Farring- 
don-market,  it  is  not  a  public  place  for  the  purpose  of  this  indict- 
ment. Every  man  must  expose  his  person  who  goes  there  for  a 
proper  purpose.  R.  v.  Watson  decides  that  the  exposure  to  one 
person  is  not  sufficient.  Then  the  acts  relied  on  here  are  not  suf- 
ndent  of  themselves  to  constitute  an  offence,  and  that  offence, 
whicJi,  it  is  alleged,  they  were  an  incitement  to  commit,  is  not 
described  in  sufficiently  legal  language.  An  incitement  to  commit 
a  felcunr  described  in  proper  terms  would  be  a  very  different  charge 
firom  the  present  one. 

Erle,  J.,  concurred.  , 
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COURT  OF  QUEEN'S  BENCH. 

January  26,  1849. 

Dbuby  and  others  v.  The  Queen. 

Reversal  of  judgment  upon  indictment — Sending  back  the 

11  Sf  12  Victc.  78,  «.  5. 

TTte  recent  statute  11^12  Vict,  c,  78,  s,  5,  does  not  apply  to  cages  which 
occurred  before  it  came  into  operation,  so  as  to  authorize  the  court, 
upon  the  reversal  of  an  erroneous  judgment  pronounced  upon  an  m- 
cUctment  before  the  statute  passed,  to  send  back  the  record  that  Ae 
proper  judgment  may  be  passed, 

ERROR  upon  a  judgment  of  transportation  for  ten  years  jpro- 
nouncea  at  a  Court  of  Oyer  and  Terminer  and  General  Gaol 
Delivery,  held  at  York,  upon  an  indictment  for  breaking  machinery, 

r^c  toVI.  ^^^^^  ^  ^  ^  ^®^-  ^  ?•  ^9'  ^  ^• 
*  '         Bliss  for  the  plaintiff  in  error. 

Argamentfor  Halt  for  the  Crown. — It  must  be  admitted  that  the  sentence 
the  Crown.  passed  was  erroneous ;  the  section  of  the  act  of  Parliament  only 
authorizes  transportation  for  seven  years;  and  the  judgment 
therefore  must  be  reversed.  The  question  is,  what  is  to  be  done 
with  the  prisoners ;  and  it  is  submitted  that  the  court  ought  to 
pronounce  the  proper  sentence  or  to  send  back  the  record  to  the 
court  below,  in  order  that  that  court  may  pronounce  it.  That  is 
the  effect  of  the  new  stat  11  &  12  Vict  c  78,  s.  5;  which  enacts 
**  that  whenever  any  writ  of  error  shall  be  brought  upon  any  judg- 
ment on  any  indictment,  information,  presentment,  or  inquisition, 
in  any  criminal  case,  and  the  court  of  error  shall  reverse  the  judg- 
ment, it  shall  be  competent  for  such  court  of  error  either  to  pro- 
nounce the  proper  judgment  or  to  remit  the  record  to  the  court 
below,  in  order  that  such  court  may  pronounce  the  proper  judg- 
ment upon  such  indictment,  information,  presentment,  or  inquisi- 
tion.^ It  is  true  that  the  sentence  in  the  present  case  was  passed 
before  that  statute  came  into  operation ;  and  that  since  the  time  of 
Lord  Coke  (a)  there  have  been  several  cases,  in  which  it  was  held 
that  this  could  not  be  done  {Rex  v.  jE^^,  5  B.  &  C.  395 ;  Rex  ?. 
Bourne^  7  Ad.  &  Ell.  58),  but  that  upon  the  reversal  of  the  judg- 
ment the  defendants  must  be  discharged ;  but  the  effect  of  the 
recent  statute  is  to  destroy  the  authority  of  those  cases,  which  are 
now  no  longer  binding  on  the  court ;  for  the  statute  professes  to 
give  the  court  no  new  power ;  but  implies  that  the  law  was  before 

(a)  Soe  3  Inst  210. 
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the  statute  different  from  what  it  was  supposed  to  be.     [Cole-      Drury 

RIDGE,  J. — Then  you  say  that  in  this  respect  the  statute  is  only  tue  Queen. 

declaratory.]     Yes ;  if  it  altered  the  law,  this  case  would  not  be        — 

within    it,  because  the  sentence  was  passed  before  it  came  into  vict.'c,]^ a. 5. 

operation.     [Coleridge,  J. — The  words  are  "  it  shall  be  com- 

I)etent''  for  the  court  to  pronounce  the  proper  judgment  or  to  remit 

to  the  court  below.      Surely  they  are  sufficient  to  give  a  new 

power.]     The  meaning  is,  that  the  court  may  now  either  pronounce 

the  proper  judgment   or  remit  the  record,  whereas,  before  the 

statute  the  court  could  only  remit  the  record.    Therefore,  perhaps, 

the  court  cannot  in  this  case  pass  the  proper  sentence ;  but  it  may 

remit  the  record  to  the  court  below.     The  statute  implies  that  a 

judgment  for  the  plaintiff  in  error  upon  an  indictment  reverses  the 

judCTient  only,  if,  as  in  the  present  case,  the  proceedings  previous 

to  judCTient  are  valid.     In  that  way  it  is  that  the  statute  over-  Argument  for 

rules  £e  authority  of  Lord  Coke,  and  the  decisions  founded  upon  the  Crown. 

it,  for  Lord  Coke  thought  that,  not  only  the  judgment,  but  ^^  all 

former  proceedings"  ^ould  be  reversed.     That  now  appears  to 

have  been  erroneous :  and  the  court  can  no  longer  act  upon  it. 

They  will  therefore  remit  this  record,  that  the  proper  sentence  may 

be  passed. 

Lord  Denman,  C.  J. — We  cannot  come  to  that  conclusion  in 
the  face  of  so  many  authorities.  Since  the  case  of  R.  v.  Ellis^  this 
question  has  been  quite  settled,  and  the  judgment  therefore  in 
tnis  case  will  be  reversed ;  and  as  to  this  judgment  the  prisoners 
must  be  discharged. 

Judgment  reversed. 
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EXCHEQUER  CHAMBER 

February  7,  1849. 

( Coram  Parke,  B.,  Coltman,  J.,  Rolfe,  B.,  Cresswell,  J., 

and  V.  Williams,  J.) 

Ryalls  v.  The  Queen,  {a) 

Perjury — Indictment — Materiality  of  dates  laid  under  videUcet— Juris- 
diction of  judges — Taxation  qfattomejfs  biU — Misdemeanor^^Nomen 
collectipum. 

An  indictment  jor  perjury  committed  in  an  affidavit  sworn  m  answer 
to  an  application  oy  an  attorney  for  taxation  qf  his  bill  of  costs 
averred  that  the  application  of  the  attorney  was  made  after  the  expira- 
tion of  "  one  month  ^  from  the  delivery  of  the  bill  of  costs — the  dates 
of  the  application  and  of  the  delivery  of  the  biU  were  laid  under  a 
videlicet ;  but  if  taken  to  be  correct^  they  showed  that  more  than  a 
calendar  month  had  elapsed  between  the  delivery  of  the  bill  and  the 
application. 

Held,  that  (assuming  month  to  mean  lunar  month,  and  thai  the  judge 
wotdd  have  no  jurisdiction  unless  a  calendar  month  had  elapsed)  tR 
order  to  support  the  indictment  the  videlicet  must  be  refected,  and  the 
dates  assumed  to  be  correct. 

But,  semble,  that  the  jurisdiction  of  the  judge  to  issue  the  sumnum 
sufficiently  appeared,  without  showing  that  a  ccUendar  month  had 
elapsed, 

^^  Misdemeanor^  is  nomen  collectivum;  and  therefore  where  an  indict- 
ment contained  several  counts,  and  the  venue  was  to  try  *^  whether  the 
said  R,  be  guilty  of  the  perjury  and  misdemeanor  aforesaid  or  not 
guilty ;"  and  the  verdict  was  "  guilty  of  the  perjury  and  misdemeanor 
aforesaid,  in  manner  and  form  as  by  the  said  indictmerU  is  supposed 
against  him,"" 

Held,  that  they  applied  to  cUlthe  counts,  and  that  a  general  judgment  of 
imprisonment  was  good 

ERROR    from    the   Queen's   Bench,  upon  a  judgment    pro- 
nounced upon  a  writ  of  error  brought  to  that  court  upon  the 
following  record : — 

Yorksnire,  to  wit: — Be  it  remembered,  that  at  the  Special 
General  Session  of  Graol  Delivery  and  Oyer  and  Terminer,  holden 
at  York,  &c,  on  Saturday  the  6th  day  of  December,  in  the  9th  year 
of  the  reign  of  Queen  Victoria,  &c.,  by  the  oath  of,  &c.,  it  is  presented 
that  one  William  Unwin,  after  the  passing  of  a  certain  act  of  Pariia- 
ment,  &c.  (6  &  7  Vict,  c  73),  and  before  and  at  the  time  of  the 
committing  of  the  offence  hereinafter  mentioned,  was  an  attorney 
practising  in  England,  and  was  duly  admitted  and  practising  as 

(rt)  Reported  by  A.  Bittlbstox,  Esq.,  Barrister-at-Lav. 
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such  attorney  in  Her  Majesty's  Court  of  Exchequer  at  West-      Rvalls 
minster^  and  had  done  and  transacted  business  as  such  attorney  in  thb  Qvren 
Her  said   Majesty's   Court  of  Exchequer  for  and  on  behalf  of        -7- 
J.  N.  Ryalls,  late  of,  &c.,  and  of  J.  Ironsides,  and  on  the  re-      ^^^^v- 
tainer,  and  at  the  request  of  the  said  J.  N.  Ryails;  and  the  said 
J.  N.  R.  and  J.  L  then  and  there  became  and  were  indebted  in  a 
lai^e  sum  of  money  to  the  said  W.  Unwin,  for  fees,  charges^  and 
disbursements  for  the  business  so  done  and  transacted  for  the  said 
J.  N.  Ryails  and  the  said  J.  Ironsides,  by  the  said  W.  Unwin  as 
aforesaic^  and  the  said  W.  Unwin  afterwards  and  before  the  com- 
mitting of  the  said  offence  hereinafter  mentioned,  to  wit,  on  the  7th 
day  of  August,  A.D.  1844,  so  being  such  attorney  as  aforesaid,  did 
deliver  to  the  said  J.  N.  Ryails  and  the  said  J.  Ironsides  (they  the  said 
J.  N.  Ryails  and  the  said  J.  Ironsides,  then  and  there  being  the  parties 
to  be  charged  therewith),  a  bill  for  the  fees,  charges,  and  disourse- 
ments  for  the  said  business  so  done  and  transacted  by  the  said 
W.  Unwin,  as  such  attorney  as  aforesaid,  which  said  bill  was  then 
and  there  subscribed  with  the  proper  handwriting  of  him  the  said 
W.  Unwin,  so  being  such  attorney  as  aforesaid ;  and  that  no  ap- 
plication was  made  to  the  said*  Court  of  Exchequer,  so  being  the 
court  in  which  the  said  business  was  so  done  and  transacted  as 
aforesaid,  or  to  any  judge  thereof,  or  to  any  court  or  judge  what- 
ever, by  the  said  J.  N.  Ryails  and  the  said  J.  Ironsides,  so  being 
the  parties  charged  by  the  said  bill,  or  by  either  of  them,  within  Indictment. 
one  month  after  the  said  delivery  of  the  said  bill,  nor  did  the 
Court  of  Exchequer,  &c,  within  one  month,  &c.,  refer  the  said 
bill  and  the  demand  of  the  said  W.  Unwin  as  such  attorney  as 
aforesaid  thereupon,  to  be  taxed  by  the  proper  or  any  officer  of  the 
said  Court  of  Exchequer,  or  any  other  court     And  by  the  jurors 
aforesaid  upon  their  oath  aforesaid,  it  is  further  presented,  that 
afterwards  and  after  the  expiration  of  one  month  after  the  delivery 
of  the  said  bill  as  aforesaid,  and  before  the  committing  of  the  said 
offence  hereinafter  mentioned,  to  wit,  on  the  25th  day  of  April, 
A.D.  1845,  at,  &C.,  the  said  W.  Unwin  so  being  such  attorney  as 
aforesaid  (the  said  bill  then  and  there  remaining  due,   unpaid, 
and  unsatisfied,  to  him  the  said  W.  Unwin),  did  make  applica- 
tion to  Sir  R.  M.  Rolfe,  Knt.,  then  and  there  being  one  of  the 
judges  of  the  said  Court  of  Exchequer,  in  which  the  said  business 
was  so  done  and  transacted  by  the  said  W.  Unwin  as  aforesaid, 
in  the  matter  of  him  the  said  W.  Unwin  to  refer  the  said  bill 
so  delivered  as  aforesaid,  and  the  demand  of  him  the  said  W. 
Unwin  thereupon,  to  be  taxed  and  settled  by  the  proper  officer 
of  the  said  Court  of  Exchequer.      And  thereupon  afterwards,  to 
wit,  on,  &c,  at,  &c.,  the  said  Sir  R.  M.  Rolfe,  so  being  the  judge  of 
the  said  Court  of  Exchequer  as  aforesaid,  issued  a  summons  in  the 
matter  of  the  said  W.  Unwin,  requiring  the  said  J.  Ironsides,  and 
the  said  J.  N.  Ryails,  or;^their  attorney  or  agent,  to  attend  the  said 
Sir  R.  M.  Rolfe,  at  his  chambers  in  Rolls-gardens,  on,  &c.,  to  show 
cause  why  (amongst  other  things)  the  said  W.  Unwin's  bill  of 
costs  in  the  causes  and  matters  delivered  to  the  said  J.  Ironsides, 

ft   9 
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and  J.  N.  Ryalls  should  not  be  referred  to  the  Master  of  the  said 
Court  of  Exchequer^  to  be  taxed  (the  said  bill  of  coets  in  the 
said  summons  mentioned,  then  and  there  being  the  said  bill  for 
the  fees,  charges,  and  disbursements  for  the  said  business  so 
done  and  transacted  by  the  said  W.  Unwin,  as  such  attorney  as 
aforesaid,  and  so  delivered  by  the  said  W.  Unwin  as  aforesaid.) 

And  by  the  jurors  aforesaid,  upon  their  oath  aforesaid,  it  is  further 
presented  that  the  said  J  N.  Ryalls,  afterwards  and  before  the 
time   appointed  for  showing  cause,   and  before  showing  cause 
against  tne  said  application,  and  the  said  matter  mentioned  in  the 
said   summons,    to   wit,  on,  &c.,   at,  &c.,  came  before  H.  W., 
then   and  there   being  a  commissioner  duly  authorized  and  ap- 
pointed to   take  and  receive  affidavits  toucning  and   concerning 
matters  depending  in  the  said  Court  of  Exchequer,  and  touching 
and  concerning  the  matter  of  the  said  W.  Unwin,  in  the  said  sum- 
mons mentioned ;  and  it  then  and  there  became  and  was  material 
in  showing  cause  why  the  said  bill  of  costs,  in  the  said  summons 
mentioned,  should  not  be  referred  to  the  said  Master  to  be  taxed  as 
in  the  summons  mentioned,  to  ascertain  whether  the  said  J.  N. 
Ryalls  did  retain  or  employ,  or  otherwise  authorize  the  said  W. 
Unwin,  to  act  as  attorney  for  him  the  said  J.  N.  Ryalls,  and  the 
said  tF.  Ironsides,  or  for  either  of  them,  in  or  about  the  business 
mentioned  in  the  said  bill  of  costs  of  the  said  W.  Unwin,  in  the 
said  summons  mentioned,  or  in  or  about  any  part  of  such  business, 
and  whether  the  said  J.  N.  Ryalls  had  ever  retained  or  employed 
the  said  W.  Unwin  to  act  as  attorney  or  agent  for  him  the  said 
J.  N.  Ryalls.     And  the  said  J.  N.  Ryalls  so  having  come,  and 
being  before  the  said  H.  W.,  so  being  such  commissioner  so  au- 
thorized and  appointed  as  aforesaid,  then  and  there  produced  a 
certain  affidavit,  in  writing,  of  him  the  said  J.  N.  Ryalls,  in  the 
matter  of  the  said  W.  Unwin,  in  the  said  Court  of  Exchequer, 
and  then  and  there  before  the  said  H.  W.  in  due  form  of  law  was 
sworn  and  took  his  coqwral  oath  upon  the  Holy  Gospel  of  God, 
concerning  the  truth  of  the  matters  contained  in  the  said  affidavit 
(he  the  said  H.  W.  then  and  there  having  a  lawful  and  competent 
power  and  authority  to  administer  the  said  oath  to  the  said  J.  K. 
Ky alls  in  that  behalf) ;  and  that  the  said  J.  N.  Ryalls,  not  having  the 
fear  of  God  before  liis  eyes,  but  intending  to  cheat  and  defiraud  the 
said  W.  Unwin  of  the  said  fees,  charges,  and  disbursements,  then  and 
there,  upon  his  oath  aforesaid,  before  the  said  H.  W.  (he  the  said 
H.  W.,  then  and  there  having  a  lawful  and  competent  power  and 
authority  to  administer  the  said  oath  to  the  said  J.  N.  Ryalls  in 
that  behalf),  falsely,  corruptly,    knowingly,   wilfully,    and   mali- 
ciously, in  and  by  his  said  affidavit  in  writing  in  the  matter  of  the 
said  W.  Unwin,  in  the  said  Court  of  Exchequer,  did  depose  and 
swear  (amongst  other  things)  in  substance  and  to  the  effect  follow- 
ing, that  is  to  say,  that  he,  the  said  J.  N.  Ryalls  referred  to  in  the 
summons  of  the  Flonuurable  Baron  Rolfe  in  that  matter  (meaning 
the  summons  of  Sir  R.  M.   Rolfe,  Knt.,  in  the  said  matter  of  the 
said  W.  Unwin,  above-mentioned),  did  not  retain  or  employ  the 
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said  W.  Unwin  (meaning  the  said  W.  Unwin)  to  act  as  attorney  Myalls 
for  him  (meaning  the  said  J.  N.  Ryall8\  and  J.  Ironsides,  tiie  Uuben. 
(meaning  the  said  J.  Ironsides),  also  mentioned  and  referred  p~T 
to  in  the  said  smnmons,  or  for  either  of  them,  in  and  about  ^o^^- 
the  business  mentioned  in  the  said  W.  Unwin's  bill  of  costs^ 
delivered  to  him  the  said  J.  N.  Rjalls  and  the  said  J.  Iron- 
sides (meaning  the  said  bill  of  costs  in  the  said  summons  men- 
tioned, and  the  bill  so  delivered  by  the  said  W.  Unwin  to  the 
said  J.  N.  Ryalls  and  the  said  J.  Ironsides^  as  aforesaid),  or  in  or 
about  any  part  of  such  business ;  and  he  the  said  J.  N.  Ryalls 
never  retained  or  employed  the  said  W.  Unwin  to  act  as  attorney 
or  agent  for  him  the  said  J.  N.  Ryalls,  in  any  cause  or  matter  what- 
ever, as  in  and  by  the  said  affidavit  of  the  said  J.  N.  Ryalls,  in  the 
matter  of  the  said  W.  Unwin,  more  fully  and  at  large  appears : 
whereas,  in  truth  and  in  fact,  the  said  J.  N.  Ryalls  did,  to  wit,  on, 
&C.,  at,  &C.,  retain  and  employ,  and  authorize  the  said  W.  Unwin,  to 
act  as  attorney  for  him  the  said  J.  N.  Ryalls  and  J.  Ironsides,  in  and 
about  the  business  mentioned  in  the  said  W.  Unwin's  bill  of  costs, 
so  delivered  to  the  said  J.  N.  Ryalls  and  the  said  J.  Ironsides,  as 
aforesaid,  and  in  and  about  every  part  of  such  business;  and  whereas, 
in  truth  and  in  fact,  the  said  J.  N.  Ryalls  had,  to  wit,  on,  &c,  at,  &c., 
retained  and  employed  the  said  W.  Unwin  to  act  as  attorney  and 
agent  for  him  the  said  J.  N.  Ryalls,  in  the  said  business  in  the  said 
Court  of  Exchequer  as  aforesaid.  And  so  the  jurors  aforesaid.  Indictment 
upon  their  oath  aforesaid,  did  say  that  the  said  J.  N.  Ryalls,  on, 
&a,  at,  &C.,  before  the  said  H.  W.  (he  the  said  H.  W.  then  and 
there  having  such  lawful  and  competent  power  and  authority  as 
aforesaid),  by  his  own  act  and  consent,  and  of  his  own  wicked  and 
corrupt  mind,  in  manner  and  form  aforesaid,  falsely,  wickedly, 
wilfully,  and  corruptly,  did  commit  wilful  and  corrupt  perjury,  to 
the  great  displeasure  of  Almighty  God,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen  her  crown  and  dignity. 

The  2nd  count  differed  from  the  first  only  in  stating  that  the 
business  was  done  on  the  retainer  of  J.  N.  Ryalls  and  J. 
Ironsides. 

The  3rd  and  4th  counts  were  the  same  as  the  1st  and  2nd 
counts  respectively,  except  that  the  averment,  negativing  any  appli- 
cation to  the  Court  of  Exchequer  by  the  parties  chargeable  within 
a  month,  was  omitted. 

The  record  then  proceeded  to  set  forth  a  ventre  to  the  de- 
fendant to  appear  and  ^^ answer  the  premises"  at  the  next  gaol 
delivery  for  the  county  of  York,  and  nis  appearance  in  obedience 
thereto.  It  then  proceeded :  "  And  being  brought  to  the  bar 
here  in  his  proper  person,  and  forthwith  being  demanded  con- 
cerning the  premises  in  the  said  indictment  above  specified  and 
charged  upon  him,  how  he  will  acquit  himself  thereof,  he  saith 
that  he  is  not  guilty  thereof,  and  thereof  for  good  and  evil  he 
puts  himself  upon  the  country."  It  then  stated  a  joinder  by  the 
clerk  of  the  crown :  a  writ  of  venire  juratares  to  try  "  whether  the 
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said  J.  N.  Ryatls  be  guilty  of  the  perjury  and  misdemeanor  afore- 
said,  or  not  guilty ;"  a  verdict  that  he  is  guilty  ^^of  the  perjury  and 
misdemeanor  aforesaid,  in  manner  and  form  as  by  the  said  indict- 
ment above  against  him  is  supposed  ;**  and  then  the  following 
judgment :  *^  Whereupon  all  and  singular  the  premises  being  seen 
and  by  the  court  here  fully  understood,  it  is  considered  by  the  court 
here  that  the  said  J .  N.  Ryalls  be  committed  to  the  House  of  Cor- 
rection at  Wakefield,  in  and  for  the  West  Riding  of  the  said  oounty, 
and  there  imprisoned  and  kept  to  hard  labour  for  ten  calendar 
months.** 

The  Court  of  Queen's  Bench  affirmed  the  judgment  of  the  court 
below,  (a) 

PashUyy  for  the  plaintiff  in  error. — The  1st  objection  applies  to 
all  the  counts  of  the  indictment.     They  are  framed  under  sect  37 
of  6  &  7  Vict.  c.  73,  which  provides  that  ^'  in  case  no  such  appli- 
cation as  aforesaid'' — that  is,  an  application  by  the  party  chai^ 
able  to  refer  the  attorney's  bill  to  taxation — '^  shall  be  made  within 
such  month  as  aforesaid,  then  it  shall  be  lawful  for  such  reference 
to  be  made  as  aforesaid,  either  upon  the  application  of  the  attorney 
or  solicitor,  or  the  executor,  &c  of  the  attorney  or  solicitor;"  so 
that  there  is  no  jurisdiction  to  refer  an  attorney's  bill  to  taxation 
upon  his  own  application,  if  within  '^  one  month"  from  the  deli- 
very of  the  bill,  the  party  chargeable  has  applied ;  and  by  sect.  48 
'^one  month"  is  interpreted  to  mean  one  calendar  month.     The 
objection  is,  that  '^  month  "  in  the  indictment  means  lunar  month; 
and  that,  therefore,  the  jurisdiction  of  the  judge  over  the  matter 
is  not  shown.     The  Coiui;  of  Queen's  Bench  appears  to  have  con- 
ceded that  it  was  essential  to  show  the  jurisdiction  by  avening 
that  one  month  had  elapsed  without  an  application  by  the  party 
chargeable :  but  held  that  the  word  month  in  the  indictment  most 
mean  the  same  as  month  in  the  statute.     It  is  that  part  of  the 
judgment  which  cannot  be  sustained.     There  are  here  two  con- 
ditions precedent  to  the  jurisdiction  of  the  juc^e  in  this  matter: 
Ist,  that  one  calendar  month  shall  have  elapsed  since  the  deKveiy 
of  the  bill ;  and,  2ndly,  that  no  application  shall  have  been  made 
by  the  party  chargeable :  in  this  case  the  first  is  not  shown ;  and 
all  the  facts  necessary  to  give  jurisdiction  must  appear :  (JBer  v. 
the  Chapelwardens  of  MilnroWy  5  M.  &  S.  248 ;  Reff,  v.  Zkwid 
Smithy  7  Q.  B.  543.)     [Cbesswell,  J. — The  statute  says  that  the 
judge  shall  not  make  the  order  until  after  the  expiration  of  one 
calendar  month ;  but  may  he  not  issue  his  simunons?     The  par^ 
summoned  may  then  show  for  cause  that  the  time  has  not  ex- 
pired.]    The  judge  has  no  jurisdiction  in  the  matter  till  the  month 
nas  expired.     [Parke,  B. — Are  we  to  make  this  inquiry  at  all, 
with  regard  to  the  judge  of  a  superior  court?]     If  a  statutoiy 
power  is  exercised,  the  jurisdiction  must  be  shown  upon  the  hce 
of  the  instrument,  however  high  the  authority  exercising  it.    It 
was  so  held  even  with  regard  to  an  order  of  the  Lord  CkanoeUor 
{Brancher   v.  Molyneuxy  4  M.   &   G.  226).       [Pabkb,    R — But 


(rt)  See  UyaUs  v.  Reg.,  ante,  p.  36 ;  17  L.  J.,  92,  M.  C. 
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loight  not  a  judge  ol*  one  of  the  superior  courts,  independently  of     Kyalls 
the  statute  altogether,  issue  a  summons  to  an  attorney  of  the  tub  Queen. 


ooort,  calling  upon  him  to  show  cause  why  his  bill  should  not  be  . 

taxed  ?]     At  common  law  the  court  has  no  power  to  order  tax-        '^Cfwry. 

iftion  (a),     [Pabke,  B. — Even  that  was  formerly  doubted,  though 

it  18  now  settled,  that  the  power  to  tax  does  not  exist  at  common 

kw,  except  after  action  brought  upon  a  bill  containing  taxable  items. 

StiUy  a  bul  of  costs  of  an  attorney  in  the  Court  of  Exchequer  is  not 

a  matter  entirely  out  of  the  jurisdiction  of  a  judge  of  that  court. 

rbere  is  a  case  of  Colder  v.  Hcdkett  (3  Moo.  Priv.  Counc  Cas.  28), 

and  a  case  of  Taaffe  v.  Downes  {ib.  36,  a.),  in  which  the  general 

jurisdiction  of  judges  of  the  superior  courts  was  much  considered.] 

It  was  held  there  that  an  action  would  not  lie  against  a  judge 

for  an  act  done  beyond  his  jurisdiction ;  but  the  question  here  is 

not  whether  an  action  would  lie,  but  whether  the  plaintiff  can  be 

conTicted  of  peijury  upon  an  affidavit  made  in  a  matter  over  which 

the  judge  does  not  appear  to  have  had  any  jurisdiction :  (Muskett 

V.  Ihnanmand,  10  B.   &  C.    153,  161.)     [Cresswell,   J. — ^Do 

judges'  orders  for  taxation  ever  state  the  time  when  the  bill  was  ^     me  t  f 

deliyered?    I  think  not;  and  if  so,  according  to  your  argument,  pbwntiflfia  ^^ 

they  are  all  bad.     Parke,  B. — If  the  bill  has  been   delivered  ®"^r. 

more  than  a  month,  and  no  application  has  been  made  by  the 

party  chargeable^  then,  you  say,  tne  judge  has  jurisdiction ;  then, 

surely  he  must  have  jurisdiction  to  inquire  whether  those  facts 

exist.     How  can  it  be  a  condition  precedent  to  issuing  the  sum- 

VDtmRy  that  those  facts  should  exist?]     The  judge  must  certainly 

inquire  into  the  existence  of  those  facts ;  and  if  a  dispute  arose 

about  them,  and  the  inquiry  was  whether  a  month  had  elapsed  or 

not,  a  fidse  affidavit  upon  that  matter  would  be  perjury ;  but  then 

it  must  be  shown  that  that  inquiry  arose,  and  that  the  false  oath 

was  material  to  it.     Here  the  question  of  retainer  is  the  only  one 

suggested  as  materiaL     It  is  consistent  with  every  allegation  in 

this  indictment  that  application  had  been  made  by  the  party 

Aarffeabk,  that  a  calendar  month  had  not  expired,  and  that  the 

jo^e  was  aware  of  those  facts  when  he  issued  the   summons. 

rPA&K£,  B. — ^Would  it  not  be  enough  to  say  simply  that  Sir.  R. 

u.  Rolfe,  one  of  the  judges  of  the  Court  of  Exchequer  issued  his 

summons ;  and  that  before  showing  cause  the  defendant  made  an 

affidavit  concerning  the  matter  mentioned  in  the  summons  ?    Is 

not  this  the  distinction^  that  in  courts  of  general  jurisdiction,  you 

must  intend  everthing  within  it,  until  the  contrary  appears ;  in 

courts  of  limited  and  mferior  jurisdiction  nothing  can  be  intended 

within  it  but  what  is  expressly  stated:  (Hotoardv.  Gossetty  14  L.  J. 

(^  B.  367.)    Cresswell,  J. — Suppose  the  court  granted  a  rule 

nn;  and  upon  cause  being  shown  it  appeared  that  the  court  had 

no  jurisdiction ;    could  not  perjury  be  assigned  upon    affidavits 

nuide  in  that  matter?     Coltman,  J. — There  is  an  averment  that 

the  cmnmissioner  had  authority  to  administer  the  oath.1     But 

that  averment  does  not  dispense  with  the  necessity  of  snowing 

(a)  See  eiMs  cited  in  WiUianu  r.  GHffith,  6  Mee.  &  W.  32. 
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Rtalls  that  the  oath  was  taken  in  a  judicial  proceeding:  {Reg.  y.  Oocrtox, 
T:iR  Queen.  ^  Q*  ^*  ^^)-  ^^  indictment  for  perjury  committed  in  the  oomnae 
— :-  of  bankruptcy  proceedings  must  show  that  the  proceedings  were 
not  without  jurisdiction :  {Rex  v.  Jonesy  4  B.  &  Ad.  345 ;  Rex  y. 
Punshan,  3  Camp.  96 ;  EwingtovLS  case^  2  Moa  C.  C  223 ;  Car. 
&  M.  319).  [Parke,  B. — Commissioners  of  Bankruptcy  hayea 
special,  not  a  general  jurisdiction.  The^  are  nothing  unlesB  there 
is  an  act  of  bankruptcy.]  The  authonty  of  judges  at  chambers 
mainly  depends  upon  acts  of  Parliament.  [I^arks,  B. — At  all 
events  in  this  case  if  we  assume  that  the  dates  laid  under  a  mde- 
Hcet  are  correct  dates,  there  is  an  end  of  the  objection ;  becanse  it 
appears  that  the  proper  time  had  elapsed ;  and  we  are  bonnd  to 
make  that  assumption  if  it  is  necessary  to  support  the  indictm^it: 
{Nightingale  v.  Wilcoxon,  10  B.  &  C.  212;  WkUaker  v.  HarroU, 
17  L.  J.,  Q.  B.  3^3.)]  Then  the  court  are  of  opinion  that  month 
in  the  indictment  means  lunar  month.  [Parke,  B. — Yes ;  prima 
facie  it  means  lunar  month.]  All  the  authorities  show  that  is  so. 
(He  referred  to  Parker  y.  GiU,  10  Jur.  1096;  2  Inst.  674;  Ca 
Litt  135 ;  4  Mod.  185;  Toml.  Diet  "Month.'') 

Parke,  B. — But,  if  the  videlicet  is  rejected,  all  appears  to  be 
right. 

KoLFE,  B. — The  bill  was  delivered  in  August,  1844 ;  and  the 
summons  was  not  issued  until  April,  1845. 

Williams,  J. — If  it  is  necessary  to  make  the  indictment  good, 
you  must  strike  out  the  videlicet  and  prove  the  dates  as  laid. 
Bissex  V.  Bissex  (3  Burr.  1729),  proves  that,  in  addition  to  the 
cases  already  mentioned. 

Parke,  B. — Independently  of  this  point,  we  do  not  mean  to 
say  that  the  indictment  is  bad.  On  the  contrary,  I  think  there  is 
a  great  distinction  between  judges  of  the  superior  courts  and  those 
who  possess  special  limited  jurisdictions. 

Pashleg. — Then  the  second  question  is,  whether  the  general  judg- 
ment of  imprisonment  can  be  sustained.  Both  the  venire  and 
verdict  speak  of  the  "  peijury  and  misdemeanor  aforesaid ;"  that 
refers  to  the  last  count  only ;  and  therefore  the  general  judgment 
is  bad.  [Parke,  B. — No ;  misdemeanor  is  namen  coBectivumf  ts 
was  decided  in  R.  v.  Potcell  (2  B.  &  Ad.  75);  and  that  case  was 
not  overruled  in  Campbell  v.  The  Queen  (2  Cox's  Crim.  Gas.  463; 
and  17  L.  J.  M.  C.  89).]  The  authority  of  that  case  is  very  much 
shaken  by  the  obser\'ations  upon  it  in  &ConneU  v.  The  Queen  (11 
CI.  &  Fin.  155.)  [Parke,  B.— In  O'ConnelFs  cascy  Rex  v.  P^wdl 
was  not  at  all  questioned,  so  far  as  it  decided  that  misdemeanor  is 
nomen  collectivum ;  but  the  correctness  of  that  judgment  was  doubted 
because  one  of  the  counts  did  not  authorize  the  punishment  of  hard 
labour,  and  yet  the  sentence  was  one  of  imprisonment  with  hard 
labour  for  the  whole  period.]  Still  the  value  of  the  case  as  an 
authority  is  greatly  diminished.  (He  referred  to  the  observations 
of  Tindal,  C.  J.  (p.  257),  and  Lord  Lyndhurst  (p.  316),  in  O'Ow 
jtelFs  case,)  Xo  approval  of  that  case  is  expressed  anywhere  ;  and 
the  decision  is  in  itself  contrary  to  good  sense,  when  compared 
with  other  canes.     R,  v.  Salomons  (1  T.  R.  249),  was  cited  and 
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recognized  in  R,  v.  Powell;  yet  in  the  former  "offence"  was  held,  Ryalls 
to  be  not  namen  coUectivum^  and  surely  "  offence "  is  as  general  as  xhe  Qubbn. 
"misdemeanor,"  if  not  more  so.  [Parke,  B. — In  R.  v.  Salomons  ~7- 
the  judgment  was  certainly  wrong ;  for  if  "  offences  "  had  been  ^'y^*^- 
used  instead  of  "offence,"  the  penalty  would  have  been  200t] 
How  is  it  possible,  that "  the  perjury  and  misdemeanor  aforesaid  "  can 
refer  to  all  the  counts?  [Parke,  B. — It  means  the  misconduct 
aforesaid.]  And  yet  "  the  offence  aforesaid "  means  one  offence 
only,  and  "  the  felony  aforesaid  "  only  the  single  felony  last  charged: 
{^Campbell Y.  The  Queen,  cited  supra.)  [Parke,  B. — In  Campbell 
Y.  7^  Queen  we  looked  into  the  old  entries  and  we  found  that 
the  practice  had  always  been  to  use  the  words  felonies  and 
separattbus  felamis ;  and  therefore  we  felt  bound  to  hold  that 
feUmy  was  not  nomen  collectivum;  but  we  took  great  care  to 
show  that  we  did  not  mean  to  overrule  Rex  v.  Powell.  Rolfe,  B. 
— There  is  this  distinction  between  the  words  "misdemeanor" 
and  "felony,"  that  the  former  is  a  popular  and  the  latter  a 
technical  term.]  Even  if  that  be  so,  when  the  term  misdemeanor 
alone  is  used,  it  cannot  apply  here,  where  the  general  word  is 
limited  by  the  particular  term  perjury.  It  is  as  if  the  words  *^ per- 
jury aforesaid "  had  stood  alone ;  and  the  rule  is  that  if  the  word 
aforesaid  can  be  referred  to  the  last  antecedent,  it  must  be  so  ap- 
plied: {Rex  v.  Wriffhty  1  Ad.  &  Ell.  434.)  [Parke,  B.— Can 
you  expect  us  to  overrule  Rex  v.  Powell  in  order  to  defeat 
justice  by  a  miserable  technicality  of  this  sort  ?  We  have  a  dis- 
tinct authority  that  misdemeanor  is  nomen  collectivumy  and  if  so, 
then  the  plaintiff  has  been  found  guilty  of  all  the  offences  charged.] 
This  indictment  shows  that  there  were  distinct  offences  in  fact. 

Parke,  B. — In  the  first  place,  we  are  all  of  opinion  that  this  Judgment. 
indictment  is  good  for  the  reasons  already  stated.  If  the  word 
'^  month  "  in  the  indictment  means  lunar  month,  and  in  order  to 
give  jurisdiction  it  is  necessary  that  a  calendar  month  should  have 
elapsed,  then  by  taking  the  dates,  laid  under  a  videlicet  as  true, 
which  must  be  done  when  the  time  is  material,  the  jurisdiction 
is  made  to  appear.  Upon  the  hypothesis,  therefore,  that  the  juris- 
diction must  be  shown,  the  dates,  being  assumed  to  be  true,  show 
it ;  but  I  do  not  mean  to  say  that  it  was  necessary  to  aver  that 
the  bill  had  been  delivered  one  month  before  the  application  to  the 
judge ;  on  the  contrary,  my  strong  impression  is,  that  a  judge  of  a 
court  of  general  jurisdiction  should  be  taken  to  have  jurisdiction  to 
order  taxation  until  the  contrary  appears ;  for  quite  independently 
of  the  statute  he  would  have  that  authority  if  an  action  was 
brought  Secondly,  the  authority  of  R.  v.  Powell,  for  treating 
misdemeanor  as  nomen  generale^  was  not  meant  to  be  overturned 
either  by  the  House  of  Lords  in  G'ConnelTs  case,  or  by  this  court 
in  Campbell  v.  The  Queen ;  in  which  case,  upon  looking  into  the 
authorities,  we  expressly  drew  a  distinction  between  misdemeanor 
ax^  felony.  Judgment  affirmed. 
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COURT  OF  QUEEN'S  BENCH. 
June  3,  1848. 

Reg.  v.  Chorley.  (a) 

Indictment  for  obstrucHng  public  footway — Extmguishmeni  of  prwaie 

carriage-way  hy  public  user — Evidence. 

Upon  an  indictment  for  obstructing  a  public  footway^  ii  appeared  tkaiy 
before  that  public  footway  existedy  the  defendants  ancestors  had  been 
entitled  to  a  carriage-way  over  the  locus  in  quo  ;  but  on  the  part  of 
the  crown  it  was  contended  that  the  public  user^  inconsistent  with  the 
assertion  of  the  private  easement,  had  determined  it.  The  learned 
judge  told  the  jury  that  no  interruption  by  the  public  for  less  than 
twenty  years  would  destroy  the  private  right, 

Heldy  that  that  proposition,  if  presented  to  the  jury  as  a  rule  of  law  or  a 
conclusive  presumption  of  fact,  was  erroneous,  and  a  nUsdirectian,  7%e 
period  of  time  is  only  material  as  one  element  from  which  the  grante^i 
intention  to  retain  or  abandon  his  easement  may  be  inferred;  and  Ae 
sufficiency  or  insufficiency  of  the  period  in  any  partieultxr  eaee  mutU 
depend  upon  all  the  accompanying  circumstance. 

The  defendant  claimed  a  way  for  horses  and  carriages  to  certain  pre-, 
mises  occupied  by  him,  and  situated  on  one  side  of  the  lane  oner  wkuk 
the  way  was  claimed;  and  as  evidence  of  that  right,  he  produced  two 
old  leases  of  premises  situate  on  the  opposite  side  of  the  same  kme, 
which  leases  were  granted  by  persons  under  whom  he  claimed  cmd  pur- 
ported to  convey  with  the  premises  a  way  to  them  down  the  lane  for 
carriage  and  horses.  No  distinct  act  of  user  under  these  leases  was 
proved. 

Held,  that  they  were  admissible  in  evidence  for  the  purpose  of  showing 
that  the  persons  under  whom  the  defendant  claimed,  being  owners  if 
property  on  both  sides  of  the  lane,  had  assumed  to  grant  a  right  cf 
way  as  owners  of  the  lane,  or  as  owners  of  the  property  leased  to  lease 
with  it  a  right  of  way  derived  from  some  other  source  ;  but  that  they 
were  inadmissible  as  evidence  of  reputation^  or  for  the  purpose  if 
proving  the  right  of  way  claimed  by  Ae  defendant. 

The  court  granted  a  new  trial,  although  the  verdict  teas  for  thedrfendanL 

INDICTMENT  for  obstructing  a  public  footway  by  diiTO^ 
carts  and  horses  over  and  along  it 
— .  Plea,  Not  guilty. 

pMiSl^oay     At  the  tnal,  which  took  place  at  Taunton,  before  Piatt,  R, 
^Evidence,    during  the  Spring  Assizes  of  1847,  a  verdict  was  found  for  the 
defendant     Tn  the  following  term,  a  rule  nisi  for  a  new  trial  was 
obtained  on  the  ground  of  misdirection,  and  the  improper  receptioii 

(a)  Reported  by  A.  Bittlbston,  Esq.,  Banister-at-Law. 


Beo. 

V. 

Chorlbt. 
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of  ev-idenoe ;  agalnBt  which,  during  the  sittings  afler  the  following  ^^o. 

Michaelmas  term  (Nov.  27,  1847),  Chohxbt. 

Crawdery  Q.  C,  showed  cause.  . 

Kinglakey  Serjt.,  and  Fitzherberty  contr&. — The  following  cases  pubiic^^^ay 
were  cited :  Moore  v.  Rawson  (3  B.  &  C.  332) ;  Lawrence  v.  Obee    —Evidence. 
(3  Camp.  514);  K  v.  Bliss  (7  Ad.  &  EU.  550.) 

Cur.  adv.  vulL 

Judgment. 

Lord  Denmak,  C.  J. — ^In  the  case  of  Reff.  y.  Chorleyy  an 
indictment  for  obstructing  a  public  footway  by  driving  carts 
and  horses: — ^Plea,  Not  guuty;  verdict  for  the  defendant: — Anew 
trial  was  moved  for  on  two  grounds:  misdirection  of  the  learned 
judge,  and  the  improper  reception  of  two  ancient  leases  in  evidence. 
It  i^peared  that  the  lane  in  question  was  so  narrow,  that  when  a  cart 
or  waggon  passed  through  it  there  was  not  room  for  the  foot  passen- 
gers on  botn  sides,  n<Hr  indeed  could  one  pass  conveniently  without 
apprehension  and  danger  on  one  side.  Some  old  witnesses  spoke 
to  the  constant  user  of  it  by  foot  passengers,  and  to  the  existence  of 
posts  at  one  end,  with  a  turnstile  in  the  centre  of  it,  which  must 
effectually  have  prevented  its  bein£r  used  by  carts.  These  posts 
and  stile,  however,  had  disappearo^for  a  gLit  many  year8,^w 
many  was  left  in  uncertainty,  out  some  witnesses  carried  it  back  for 
fifty  years,  and  there  was  uncertain  evidence  of  their  renewal  at  jndgineBt 
a  later  date.  The  defendants,  however,  did  not  dispute  that  there 
was  still  a  public  footway,  nor  did  it  appear  on  the  evidence  that 
at  any  time  the  existence  of  the  user  nad  been  discontinued,  but 
the  defendant  contended  that  he  was  entitled  to  a  private  carriage- 
way to  his  premises,  which  were  some  way  down  the  lane  on  one 
fflde,  and  that  the  public  right  had  been  acquired  subsequently,  and 
was  subservient  to  his  private  right.  It  must  be  taken,  we  believe, 
that  the  jury  did  not  give  credit  to  the  evidence  for  the  crown  of 
the  very  early  public  user  before  the  commencement  of  a  private 
user  was  shown ;  for  if  that  had  been  believed,  it  is  obvious  that 
no  private  right  could  have  been  acquired,  which  was  in  derogation 
of  it,  except  in  some  mode  not  pretended  in  the  case  before  us ; 
and  no  complaint  is  made  that  this  part  of  the  evidence  was  not 
properly  suomitted  to  the  jury.  But,  assumii^  that  the  evidence 
of  private  user  preceded  the  public,  it  is  complained  that  the  judge 
misdirected  the  jury  in  telling  them  that  nothing  short  of  twenty 
years  user  by  the  public  in  a  way  inconsistent  with  the  private 
user  could  destroy  that  right;  and  we  are  to  consider  whether  he 
was  warranted  in  that  direction.  We  must  assume  that  the  jury 
have  found  the  private  right  once  well  conmienced,  and  as  the 
public  footway  was  admitted  on  the  part  of  the  defendants,  quali- 
fied only  to  the  extent  of  his  private  right,  the  question  in  the 
cause  r^dly  was  the  continuing  existence  of  that  private  right, 
or,  to  put  it  in  other  words,  whether  that  right,  once  well  c<xn- 
menceo,  had  been  in  any  way  released,  abandoned,  or  destroyed. 
The  mode  in  which  the  prosecutor  contended  that  the  right  must 
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Kbo.        be  taken  to  have  come  to  an  end  was,  by  the  public  user,  and  ob- 
Chouley.     struction,  inconsistent,  as  it  was  said,  with  the  assertion  of  the  pri- 

.       vate  easement;  and  this  gave  occasion  to  the  ruling  which  is 

public  footway.  Complained  of.     The  learned  judge  appears  to  have  told  the  jury 
that  no  interruption  by*the  public  for  a  shorter  period  than  twen^ 

! rears  would  destroy  the  right.     If  this  were  laid  down  as  a  rule  of 
aw,  or  even  as  a  conclusive  presumption  of  fact,  we  think  in  the 
former  case  it  was  erroneous,  and  in  the  latter  would  be  likely  to 
mislead  the  jury  as  turning  their  attention  to  a  definite  period  of 
time  as  the  ground  for  decision,  when  time  mi^ht  in  truth  be 
wholly  immaterial,  or  only  in  part  material.     LP,  on   the  other 
hand,  the  learned  judge  had  done  no  more  than  remark,  that  if  a 
mere  ceasing  to  use  the  private  way,  or  a  mere  acquiescence  in  the 
interruption  by  the  public  were  relied  on,  it  would  be  prudent  in 
them  not  to  rely  on  such  mere  cesser,  or  acquiescence,  unless  shown 
for  twenty  years,  we  think  such  a  remark  could  not  have  been 
quarrelled  with,  and  certainly  would  have  been  no  misdirection. 
We  gather,  however,  trom  the  learned  judge's  report,  that  it  was 
so  stated  to  the  jury,  that  they  could  scarcely  fail  of  understandii^ 
it  in  the  former  sense,  as  something  by  which  they  were  to  be  defi- 
nitely bound,  and  therefore  think  there  ou^ht  to  be  a  new  trial 
The  learned  judge  appears  to  have  proceeded  on  the  ground,  that, 
as  twenty  years'  user  in  the  absence  of  an  express  grant  would 
jad^ment        have  been  necessary  for  the  acquisition  of  the  right,  so  twenty 
years  cesser  of  the  use  in  the  absence  of  any  express  release  was 
necessary  for  its  loss.     But  we  apprehend,  that,  as  an  express 
release  of  the  easement  would  destroy  it  at  any  moment,  so  the 
cesser  of  use,  coupled  with  any  act,  clearly  indicative  of  an  inten- 
tion to  abandon  the  right,  would  have  the  same  effect,  ¥rith(Hit 
any  reference  to  time.     For  example,  this  being  a  right  of  way 
to  the  defendant's  malthouse,  and  the  mode  of  user  by  driving 
carts  and  waggons  to  an  entrance  from  the  lane  into  the  malthoose 
yard,  if  the  defendant  had  removed  his  malthouse,  turned  the  pe- 
mises  to  some  other  use,  and  walled  up  the  entrance,  and  then  for 
any  considerable  period  of  time  acquiesced  in  the  unrcstnuned  use, 
by  the  public,  we  conceive  the  easement  would  have  been  deariy 
gone.     It  is  not  so  much  the  duration  of  the  cesser  as  the  nature 
of  the  act  done  by  the  grantee  of  the  easement,  or  of  the  advene 
act  acquiesced  in  by  him,  and  the  intention  in  him  which  dither 
the  one  or  the  other  indicates,  which  are  material  for  the  consider- 
ation of  the  jury.     The  period  of  time  is  only  material,  as  one 
element,  from  which  the  grantee's  intention  to  retain  or  abandon 
his  easement,  may  be  inferred  against  him ;  and  what  period  may 
be  insufficient  in  any  particular  case  must  depend  on  all  the  aooom- 
panying  circumstances.     This  is  the  principle  on  which  the  jodg' 
ments  of  all  the  members  of  this  court  proceeded  in  Moore  v. 
Rawson,   and   which  was  adopted   in  lAggins  v.   Inge  (7  fiii^* 
682,  692.)     It  is  true  that  those  were  cases  between  two  indi- 
viduals,  and   not   between   the  public  and  one  individual,  but 
that  can  make  no  difference;  because,  assuming  the  defendant's 
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to  have  been  the  prior  right,  his  was  the  dominant  tenement;  ^^^' 
the  lane  was  the  servient  tenement ;  the  owner  of  this  last  then  Chobley. 
could  not  dedicate  absolutely  to  the  public  so  long  as  it  remained  — 
subject  to  the  prior  right,  he  could  give  nothing  but  what  he  public footwly, 
himself  had,  a  right  of  user,  not  inconsistent  with  the  defendant's 
easement.  The  question,  therefore,  whether  the  owner  has 
effectually  made  an  absolute  dedication  to  the  public,  necessarily 
involves  this,  has  the  defendant  released  the  right  which  he  en- 
joyed? And  in  the  present  case,  though  time  would  be  very  mate- 
rial, yet  the  nature  both  of  the  obstruction  at  one  end  by  posts, 
of  the  user  by  the  public,  and  the  amount  of  acquiescence  by  the 
defendant  were  also  so  material,  that  the  attention  of  the  jury 
should  have  been  pointedly  drawn  to  them.  Their  conclusion 
might  very  possibly  have  been  the  same,  but,  in  the  uncertainty, 
we  think  the  present  verdict  has  not  been  satisfactorily  arrived  at. 
It  may  be  right  also  to  express  our  opinion  on  the  point  of 
evidence,  as  it  may  be  again  presented  to  the  jud^e  on  a  second 
triaL  The  leases  received  after  objection  were,  the  first,  of  the 
date  of  1674,  by  which  one  John  Whitham  purported  to  grant  for 
ninety-nine  years,  determinable  on  three  hves,  certain  premises 
with  a  way  to  them  down  this  lane  for  carriages  and  horses ;  and 
the  secono,  of  1691,  by  which  one  Joseph  Whitham  purported  to 
grant  for  a  similar  term  the  same  parcels  with  the  same  way.  No 
enjoyment,  or  acts  of  user  were  proved  distinctly  referable  to  Judgment. 
either  lease ;  but  it  seemed  agreed  that  the  premises  leased  were 
not  those  occupied  by  the  defendant,  but  some  on  the  opposite  side 
of  the  lane ;  and  evidence  was  given  &om  the  court  rolls  to  show 
that  the  defendant's  premises  were  formerly  the  property  of  the 
WUthams,  and  that  defendant's  title  came  from  them.  The  in- 
ference, then,  to  be  drawn  from  the  deeds  was,  that  those  under 
whom  the  defendant  claimed  were  the  owners  of  property  on  both 
mdes  of  the  lane,  and  that  in  making  a  lease  of  property  on  one 
side  they  had  assumed  either  to  exercise  an  act  of  ownership  over 
the  lane,  and  to  grant  a  right  of  way  along  it  to  a  certain  pomt,  or 
that,  as  owners  of  the  property  leased,  they  had  a  right  of  way  to 
it,  derived  from  some  other  source,  which  they  leased  with  it. 
And,  considering  the  antiquity  of  the  documents,  and  that  no  ob- 
jection was  made  to  the  custody  from  which  they  came,  we  think 
they  were  admissible  for  the  purpose  of  drawing  these  inferences 
without  proof  of  any  distinct  act  of  enjoyment  under  them.  The 
question,  however,  will  be  whether  they  were  admissible  to  prove 
tiu  right  of  way  in  question.  Now  they  purported  to  show,  either 
that  the  Whithams  were  not  grantees  of  an  easement,  but  lords  of 
the  soil,  and,  as  such,  grantors  of  an  easement  upon  it  to  the  occu- 
pier of  another  tenement,  and  that  only  for  a  term,  or  that,  having 
in  themselves  the  right  of  wav  appurtenant  to  the  tenement  leasee^ 
they  had  granted  that  with  tne  tenement  to  the  lessee.  In  either 
alternative  they  did  not  go  to  prove  the  right  on  which  defendant 
stood  during  the  trial.  Nor  could  they  be  receivable  as  evidence 
of  reputation,  for,  if  they  proved  anything  it  was  the  fact  of  a  dis- 
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^o-        tinct  ^rant   Therefore,  without  saying  that  a  state  of  things  might 

Ohoubt.    liot  anse,  nor  a  purpose  be  suggested,  m  and  for  which,  on  a  second 

^jj^^ljjj^^.      trial,  these  deeds  might  be  receivable,  it  is  enough  to  say  that  we 

pMie  footway,  think  they  were  improperly  received  for  the  purpose  for  which  they 

were  tendered  on  the  last  occasion.     The  rule,  therefore,  for  a  new 

trial  will  be  absolute.  Rule  absolute. 


Bbo. 
Rbad  and 

OTHBR8. 


CROWN  CASE  RESERVED. 

January  2(X 

(Before  Lord  Denman,  C.  J.,  Parke,  B.,  Aldebson,  R, 

Coleridge,  J.,  and  Coltman,  J.) 

Reg.  v.  Read  and  OTH£R8.(a) 

Assault — Consent  of  infant, 

On  an  nuUciment  for  a  common  assauUy  tke  following  verdici  was 
returned: — **  GuUty  ;  the  child  being  an  assenting  party^  but  tkatyfrm 
her  tender  years^  she  did  not  know  what  she  was  aboutJ* 

Ifeldj  that  the  defendant  ought  to  have  been  acquitted. 

THE   following  case   was  reserved  from  the  Surrey  Quarter 
Sessions  for  January,  1849 : — 

CASE. 

'*  At  the  General  Quarter  Sessions  of  the  peace  of  our  Soverei^ 
Liady  the  Queen,  holden  at  St.  Mary,  Newin^n,  in  and  for  the  stid 
county  of  Surrey,  on  Tuesday,  the  second  day  of  January,  1849, 
George  Read,  late  of  the  parish  of  Wimbledon,  in  the  county  of 
Surrey,  Ralph  Read,  late  of  the  same  place,  and  John  Barlow,  late 
of  the  same  place,  aged  respectively  tnirteen,  twelve,  and  cleTcn 
years,  were  charged  m  the  same  indictment  with  a  common  assault 
on  EUsabeth  Ellen  Searle,  a  girl  of  nine  years  of  a^ 

"  It  was  proved  at  the  trial  that  the  four  parties  went  into  a 
hay-loft,  when  each  of  the  three  boys  had  connexion  with  the  foAt 
and  penetration  was  effected  in  each  case.  When  the  boys  mst 
began  to  take  liberties,  the  girl  showed  some  un¥rillingnes8;  but 
eventually  she  ceased  to  offer  any  opposition,  and  aj^Muentlj 
assented. 

^^  The  verdict  of  the  jury  was  guilty,  the  child  being  an  assenting 
party,  but  that  from  her  tender  years  she  did  not  know  what  she 
was  about. 

^'  The  question  reserved  for  the  opinion  of  the  court  is,  whether, 
under  the  peculiar  circumstances  of  the  case,  the  giri  being  of 

(a)  Reported  bj  B.  C.  Robinson,  Esq.,  Bamstar  At-I«ir. 
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the  age  of  nine  years  only,  actually  did  give,  or  was  competent 
to  give,  such  assent  to  the  act  in  question  as  to  invalidate  the  con- 
viction for  a  oomnion  assault 

"Thomas  Puckle, 
Ir  1849.  "  ChMrman  of  the  Sessions.'* 


Needham^  for  the  defendants,  was  about  to  contend  on  their  be- 
half that  the  verdict  amounted  to  '*  Not  Guilty,''  when  the  court 
called  on 

B,  C.  Robinson  to  support  the  conviction. 
LoBD  Denman,  C.  J. — How  can  it  be  contended  that  when 
the  jury  have  found  that  the  prosecutrix  consented,  a  verdict  <^ 
guilty  can  be  sustained  ? 

B.  C  Robinson. — There  are  two  grounds  on  which  it  is  sub* 
mitted  that  the  verdict  amoimts  to  a  conviction ;  first,  that  there 
is  a  presumption  of  law  that  a  child  of  tender  years  cannot  give 
consent  to  that  which  amounts  to  an  injuir  to  her.  Secondlv,  that 
on  the  face  of  the  verdict  the  jury  have  found  that  the  child  did 
not  consent. 

Parke,  B. — But  are  there  not  several  cases  directly  against  the 
presumption  you  speak  of?  It  seems  to  me  that  MerediMs  case 
(8  C.  &  P.  589),  and  Martin's  case  (2  Moa  C-  C.  179),  settle  the 
question. 

B.  C.  Robinson. — Those  were  cases  where  the  prosecutrix  was 
between  the  ages  of  ten  and  twelve.  The  9  Geo.  4,  c.  31,  s.  17, 
draws  a  distinction  between  consent  given  by  a  girl  under  ten  and 
by  one  above  that  age.  In  the  first  case,  consent  makes  no  differ- 
ence. The  carnal  knowledge  is  a  felony,  just  as  if  no  consent  were 
E'ven.  Above  the  age  of  ten,  consent  entirely  destroys  the  felony. 
i  the  one  case  consent  is  to  a  certain  extent  effectual  as  a  justifi- 
cation, in  the  other  it  is  not  so.  But  a  further  distinction  exists : 
iZ.  Y.  Owen  (4  C.  &  P.  236),  decides,  that  an  infant  under  fourteen 
18  by  presumption  of  law  not  doli  capaxy  and  that  where  a  child  of 
that  age  is  charged  with  an  offence,  proof  of  intelligence,  and  a 
knowledge  of  right  and  wrong,  must  oe  given.  It  is  submitted, 
that  the  same  rule  applies  to  children,  under  all  circumstances,  to 
witnesses,  as  well  as  to  young  persons  charged  with  an  offence ; 
and  it  is  to  be  assumed,  that  such  evidence,  or  what  was  equivalent 
to  ity  appeared  in  the  cases  cited  by  m^  lord,  for  the  witnesses  ap- 
peared in  tiie  box,  they  gave  their  testimony  in  the  hearing  of  the 
jury,  who  had  an  opportunity,  therefore,  of  judging  of  their  intel- 
l^ence,  and  of  deciding  whether  they  were  capable  of  exercising 
discretion,  and  an  independent  will  in  the  consent  which  they  were 
proved  to  have  given.  Here  the  jury  have  had  the  same  oppor- 
tunity of  judging,  and  have  declared  that  such  discretion  did  not 
exist.  If,  then,  a  prosecutor  cannot  assume  a  child's  capacity 
where  the  child  is  charged  with  an  offence,  still  more  reason  does 
there  appear  why  a  defendant  should  not  be  permitted  to  assume  it 
for  the  purpose  of  justifying  his  own  vicious  act.  An  assault 
always  imphes  an  intention  to  do  an  injury ;  because  the  same  act 
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may  be  indictable,  or  otherwise,  according  to  the  intention  with 
which  it  is  done  (Hawk.  P.  C.  b.  1,  c  60,  s.  26);  and  on  general 
principles  of  law  and  of  common  sense,  it  is  submitted  that  a  child 
cannot  consent  to  another  inflicting  injury  upon  it.  Suppose  a  man 
to  place  his  private  parts  against  the  person  of  a  child  two  years 
old.  It  might  be  clear  that  he  had  no  intention  to  attempt  to  car- 
nally know  the  child,  and  he  could  not,  therefore,  be  charged  with 
that  offence  or  the  attempt.  Unless  the  presumption  I  contend  for 
is  upheld,  he  might  do  so  with  impunity,  if  it  appeared  that  the 
child  gave  any  apparent  consent.  If  a  child  were  playing  with  a 
sovereign  that  had  been  given  to  it,  and  a  man  asked  it  to  give  him 
the  money,  and  it  were  to  do  so,  and  the  man  ran  away  with  it, 
could  it  be  contended  that  that  would  not  be  larceny  ?  And  yet  it 
would  be  so,  on  the  ground  that  the  child  was  incapable  of  giving 
consent  to  Us  tortious  act.  Although  the  case  states  the  youtn 
of  these  defendants,  the  question  is  the  same  as  if  they  were 
full-grown  men;  for  malitia  supplet  (Btatemy  and  it  is  to  be  pre- 
sumed after  the  verdict  that  everything  necessary  to  be  proved  was 
proved,  and  that  they  were  therefore  doli  capaces. 

Aldebson,  B. — 1  es,  that  is  so. 

B.  C.  Robinson. — To  hold,  then,  that  a  consent  extorted  from 
the  weakness  of  children  would  justify  acts  perhaps  destnicdTe 
eventually  to  them,  and  highly  prejudicial  to  the  well-being  of 
society,  would  be  a  doctrine  of  most  dangerous  tendency.  Se- 
condly ;  if  there  is  no  such  presumption  of  law,  at  all  events  the 
juiy  have  found  by  their  venuct  that  the  child  did  not  consent 

Farke,  B. — But  thev  expressly  say  she  did. 

B,  C.  Robinson. — It  is  submitted  that  the  whole  verdict  most 
be  taken  together ;  if  the  word  assenting  is  to  control  the  word 
guilty,  then  the  subsequent  portion  of  tne  sentence  must  contnd 
the  word  assenting :  and  thence  it  clearly  appears  that  the  jniy 
meant  by  that  word  a  mere  mechanical  assent — an  act  without  a 
will.  But  a  consent  sufficient  to  justify  an  assault  must  be  an 
active  one ;  positive  permission  must  be  given.  It  is  not  like 
the  case  of  rape,  in  which  it  has  been  held  that  there  must  be 
resistance  on  the  part  of  the  prosecutrix  to  constitute  it. 

LoBD  Denman,  C.  J. — That  is  not  the  opinion  of  the  judges. 

Aldebson,  B. — Certainly  not. 

B.  C.  Robinson. — Some  of  your  lordships  appear  to  have 
thought  in  R.  v.  Camplin  (see  in  /?.  v.  Page,  2  Cox  C.  C.  133, 
observations  made  by  Alderson,  B.),  that  a  connexion  without 
the  consent  of  the  woman  was  a  rape,  as  in  the  case  of  a  woman  in- 
sensibly drunk  in  the  streets ;  but  the  distinction  between  ^^againsl 
the  consent/*  and  "  without  the  consent^  appears  to  have  been  acted 
upon  in  R.  v.  Williams^  8  C.  &  P.  286,  and  R.  v.  Saunders^  8 
Cf.  &  P.  266.     There,  in  each  case,  the  prosecutrix  allowed  tiie 

Erisoner  to  have  connexion  with  her,  believing  him  to  be  her  hus- 
and ;  and  Alderson,  B.  in  the  one  instance,  and  Gumey,  B.  in 
the  other,  held  that,  although  the  actual  consent  prevented  the 
crime  being  that  of  rape,  tne  prisoner  might  be  convicted  of  an 
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assault.  It  could  not  be  said  to  be  a^inst  consent,  when  that 
was,  in  fact,  ^ven,  but  it  might  be  held  to  be  without  consent, 
inasmuch  as  what  was  given  was  obtained  by  fraud.  The  facts  in 
those  cases  are  quite  analagous  to  these.  There  the  jury  might 
have  sidd  "  guilty,**  the  woman  assenting,  but  by  reason  of  the 
fraud  practised  upon  her  by  the  prisoner,  not  knowing  what  she 
did.  Tlus  case  is  put  on  the  ground  of  fraud.  The  chud  is  found 
to  have  no  discretion.  A  person  of  intelligence  and  experience 
takes  advantage  of  her  ignorance,  and  obtains  a  quasi  consent  to 
his  injuring  her.  There  is  as  much  fraud  in  the  one  case  as  the 
other ;  and  a  fraud  so  much  the  more  dangerous,  because  so  much 
more  easily  practised.  Those  cases  decide  that  there  must  be  a 
discretion,  not  a  mere  will,  on  the  part  of  the  person  assenting, 
and  a  discretion,  moreover,  exercised  upon  a  full  knowledge  of  the 
fiu^ts.  But  how  can  it  be  said  that  there  is  such  a  mscretion 
here,  when  the  jury  have  expressly  negatived  its  existence  ?  In 
all  civil  matters,  any  act  which  a  child  does,  injurious  to  its  own 
interest,  is  void,  and  that  because  there  is  a  presumption  that  more 
experienced  persons  mav  have  sought  to  make  a  profit  of  its  weak- 
ness. Here,  not  only  is  there  such  a  presumption,  but  the  jury 
have  found  the  fact  that  those  who  assert  the  validity  of  the  act 
are  wrongdoers. 

Pabke,  B. — But  can  we  assert  that  this  is  an  assault,  in  the 
£ace  of  A  V.  Meredith  and  the  other  cases  ? 

B.  C.  Robinson  admitted  that,  imless  he  had  distinguished  those 
cases,  the  prosecution  must  fail,  but  that  if  that  were  done,  he 
submitted  that  the  argument  on  principle  was  conclusive. 

Alderson,  B. — Why  do  the  jury  say  that  the  child  assented, 
unless  she  did  so  ?  Here,  on  all  the  facts  as  submitted  to  us,  it  is 
clear  she  did  give  consent. 

B.  (7.  Robinson. — The  jury  put  the  verdict  in  their  own  lan- 
guage, and  have  stated,  perhaps,  in  no  very  technical  terms,  the 
real  facts  of  the  case.  They  could  not  say  the  child  did  not  con- 
sent, unless  the  judge  told  them  that  a  consent  under  such  cir- 
cumstances— that  she  did  not  know  what  she  was  about — was  no 
consent  in  law ;  and  the  object  is  to  ascertain  from  your  lordships 
whether  such  a  ruling  would  be  a  correct  one. 

Lord  Denman,  C.  J. — We  think,  on  the  case  submitted  to 
us  that  the  defendants  are  entitled  to  an  acquittal;  we  can- 
not distinguish  this  from  the  cases  of  R,  v.  Meredith  and  R.  v. 
Martin. 

The  rest  of  the  learned  judges  concurred. 
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CROWN  CASE  RESERVED. 

January  20,  1849. 

(Before  Lord  Denman,  C.  J.,  Parke,  B.,  Aldebson,  B., 
Coleridge,  J.,  and  Coltman,  J.) 

Reg.  v.  Allen,  (a) 

Unnatural  crime — Evidence. 

On  an  indictment  for  sodomy,  it  was  proved  that  the  prisoner  induced  a 
boy  of  twelve  years  of  age  to  have  carnal  hnowledge  of  his  person,  the 
prisoner  having  been  the  pathic  in  the  crime. 

Held,  that  the  evidence  was  sufficient  to  support  the  indictment. 

THE  following  case  was  reserved  at  the  December  session  of 
the  Central  Criminal  Court  by  Mr.  Baron  Rolfe : — 

case. 

^^  At  the  December  sessions  of  the  Central  Crimmal  Court* 
Heniy  Allen  was  tried  before  me  for  an  unnatural  crime. 

^^  The  first  count  charged  that  the  said  Henry  AUen,  in  and 
upon  one  John  Wood,  feloniously  did  lay  his  hands,  and  then  and 
there  feloniously,  wickedly,  diabolically,  and  a^unst  the  order 
of  nature,  had  a  venereal  affair  with  the  siud  John  Wood,  and 
him  the  said  John  Wood,  then  and  there  felonioualy,  wickedly, 
diabolically,  and  against  the  order  of  nature,  did  cmoally  know, 
and  then  and  there  feloniously,  wickedlv,  diabolically,  and  affiiiut 
the  order  of  nature,  with  the  said  John  Wood,  did  oonEumt  and 
perpetrate  the  detestable,  abominable,  and  horrid  crime  of  b 

'*  The  second  count  charged  that  the  prisoner  felontoualyy  wickedly, 
diabolically,  and  s^ainst  the  order  of  nature,  was  conaentine  to  and 
did  permit  and  suffer  the  said  John  Wood  feloniously,  wickedly,  dia- 
bolically, and  against  the  order  of  nature,  to  have  a  venereu  affiur 
with  him  the  said  Henry  Allen,  and  then  and  there  feloniously, 
wickedly,  diabolically,  and  against  the  order  of  nature,  to  oamally 
know  him  the  said  Henry  Allen,  and  with  him  the  said  Henry 
Allen,  then  and  there  feloniously,  wickedly,  diaboIicaUy,  and 
against  the  order  of  nature,  to  commit  and  perpetrate  the  detestr 
able,  abominable,  and  horrid  crime  of  b  And  that  the  aaid 

Henry  Allen  did  then  and  there  feloniously,  wickedly,  diabolically^ 
and  against  the  order  of  nature,  commit  and  perpetrate,  with  the 
said  John  Wood,  the  detestable,  abominable,  and  honrid  crime 
aforesaid,  against  the  form  of,  &c. 

"  The  facts  proved  were,  that  the  prisoner  induced  John  Wood, 
a  boy  of  twelve  years  of  age,  to  have  carnal  knowledge  of  his  per- 
son, the  prisoner  having  been  the  pathic  in  the  crime. 


(a)  Reported  by  B.  C.  Robinhon,  Em).,  Barritter^at-Law. 
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"  The  jury  found  the  prisoner  guilty,  but  I  had  doubt  whether 
the  facts  supported  either  count,  for  reasons  which  will  be  ob- 
viou8.(a) 

"  I  request  the  opinion  of  the  judges  on  the  case. 

«  R  M.  ROLFE." 

^  Lord  Denman,  C.  J. — I  need  only  say  that  we  have  con- 
sidered this  case,  and  are  all  of  opinion  that  the  conviction  was 
right- 
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January  20,  1849. 

(Before  Lord  Denman,  C.  J.,  Parke,  B.,  Alderson,  B., 
Coleridge,  J.,  Coltman,  J.,  and  Platt,  B.) 

Reg.  v.  Wynn.  {b) 

SteaUng  and  secreting  letters. 

On  an  indictment  under  the  7  WiU,  4  4"  1  Vict,  c,  36,  s,  26,  against 
a  clerk  in  the  Post-office^  containing  a  count  for  stealing  and  another 
for  secreting  post-letterSy  the  jury  found  that  the  prisoner^  having 
committed  a  mistake  in  the  sorting  of  the  letters  in  question^  secreted 
them  in  the  water-closet^  in  order  to  avoid  a  certain  penalty  with  which 
such  a  mistake  was  usually  visited  by  the  authorities  of  the  Post- 
office. 

Heldy  that  such  finding  amounted  to  a  verdict  of  guilty  on  both  counts. 

THE  following  case  was  reserved  from  the  August  Session  of 
the  Central  Criminal  Court  by  Mr.  Baron  Platt: — 

CASE. 

**  The  prisoner  was  tried  before  me,  on  the  23rd  of  August  last, 
at  the  Central  Criminal  Court,  on  an  indictment  charging  him 
with  stealing  (c)  whilst  employed  in  the  Post-office,  two  post 
letters,  containing  one  halA^rown,  one  sixpence,  three  postage 
stamps,  and  two  sovereigns,  the  property  of  Her  Majesty's  Post- 
master GeneraL 

"  He  was  employed  in  the  Post-office,  and  his  duty  was  to  open 
the  bags  brought  to  the  particular  table  at  which  he  was  placed, 
take  out  the  letters  and  separate  them.  The  Scarborough  bag, 
which  contained,  amongst  others,  the  two  letters  described  in  the 

(a)  It  may  be  stated  that  the  doubt  entertained  by  the  learned  jud^  was,  whether  the 
agent,  being  under  the  age  of  fourteen,  and  tiiereforo  incapable  of  committing  the  crime,  the 
ptisoDer  could,  under  the  circumBtancee,  be  charged  with  having  committed  the  offence. 

(6)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister-at-Law. 

(r)  Although  the  count  for  secreting  was  not  mentioned  in  the  case,  it  was,  as  will  be 
seen,  diseussed  on  the  argument,  and  the  opinion  of  the  judges  ui)on  it  expressed. 
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indictment,  was  brought  to  his  table.  He  opened  it,  took  out  all 
the  letters  and  put  diem  on  the  table  before  him.  Twenty  or 
thirty  bags  were  opened  on  the  same  table  by  the  prisoner  at  the 
same  time,  and  the  letter  bills  of  the  several  ba^  were  by  him 
spread  before  him  on  the  table.  It  then  became  his  duty  to  sepa- 
rate the  registered  letters  and  unpaid  letters  from  the  unregistered 
paid  letters,  fold  the  registered  letters  in  the  bills,  and  place 
them  in  a  drawer.  In  the  course  of  this  separation  he  put  two 
unregistered  letters  in  one  of  the  letter  bills,  and  some  of  the 
registered  letters  in  their  respective  bills  in  the  drawer,  from  which 
he  afterwards  gave  them  to  the  re^ster  clerk  to  check  the  bills 
containing  them.  He  afterwards  put  the  rest  of  the  roistered 
letters  in  the  drawer,  and  carried  them  when  collected  to  the 
register  clerk.  When  he  had  done  so,  he  returned  towards  his 
table  and  went  to  a  water-closet.  He  was  observed  to  hold  in  his 
hand  what  appeared  to  be  a  bill  folded  over  letters,  was  followed, 
and,  after  he  had  placed  himself  with  his  breeches  down  on  the 
seat  of  the  water-closet,  was  observed  to  put  his  hands  between 
his  legs.  He  was  immediately  taken  into  custody.  On  his  com- 
ing from  the  water-closet  the  two  letters,  seal^  and  unopened, 
lay  on  the  paper  contained  in  the  pan. 

'^  It  appeared  in  evidence  that  if,  through  neglect,  the  letters 
were  not  accurately  sorted,  the  person  guilty  of  such  n^lect 
was  liable  to  be  punished. 

"  The  jury  found  that  the  prisoner,  having  committed  a  mistake 
in  the  sorting  of  the  letters  in  question,  secreted  them  in  the 
water-closet  in  order  to  avoid  the  supposed  penalty  attached  to 
such  mistake. 

"  Upon  this  verdict  the  judgment  has  been  respited.  The  evi- 
dence adduced  on  the  trial  will  be  found  in  page  476  of  the  short- 
hand writer's  notes  for  the  10th  session,  sent  by  the  Corporation 
of  London  to  the  judges. 

«T.  J.  Platt.'' 

Ballantiney  for  the  prisoner. — Although  the  indictment  is  not 
mentioned  in  the  case,  there  are  but  two  counts  that  will  come 
under  consideration  here — one  alleging  the  stealing,  and  the  other 
the  secreting.  It  is  on  the  second  that  the  prosecution  will  prin- 
cipally rely,  after  the  finding  of  the  jury.  It  is  submitted,  now- 
ever,  that  this  does  not  amount  to  a  crime  unless  it  is  a  stealing 
within  the  act, — secreting,  without  more,  will  not  do;  because 
that  word,  (a)  taken  in  conjunction  with  the  other  words  of  the 
statute,  must  be  taken,  in  accordance  with  general  principles,  to 
be  ejusdem  generis  with  stealing,  and  that  must  be  with  an  unlaw- 
ful purpose.  It  therefore  raises  the  question  whether  the  finding 
of  the  jury  will  support  a  count  for  stealing.     The  cases  of  A  v. 


(a)  The  following  is  the  section  of  the  act  of  Parliament  upon  which  the  judgment 
framed:—** That  erery  person  employed  under  the  post-officef  who  shall  steal,  or  shall  fer 
any  puiposc  whatever  emhczzle,  secrete,  or  destroy,  a  post-letter,  shall  be  goiltj  of  felooT, 
and  shall,  at  the  discretion  of  the  court,  either  be  transported  beyond  the  seas  for  the  tenn  of 
seven  years,  or  be  imprisoned  for  any  term  not  exceeding  three  yeara,"  &c. 
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EKzabeth  Janes  (1  Den.  C.  C.  188 ;  2  Cox's  Crim.  Cas.  6,  S.  C.) ;  and  »«©• 
K  y.  Privett  and  Goodall  (2  Car.  &  Kir.  1 14 ;  2  Cox's  Crim.  Cas.  40),  wynn. 
decide  what  is  a  sufficient  lucri  causa^  but  there  is  a  clear  distinction  — : 
between  those  cases  and  this.  There  there  was  a  direct  severance  ^se^et^ 
of  the  property  from  the  owner ;  here  there  is  no  severance  what-  leuers. 
ever.  The  prisoner  is  in  possession  of  the  letter  lawfully  ;  there 
is  no  period  at  which  such  severance  can  be  said  to  have  taken 
place.  Suppose  a  servant  to  take  out  of  his  master's  library  a 
book,  for  the  puipose  of  reading  it ;  and  having  dirtied  it,  he 
destroyed  it,  to  prevent  his  master  finding  that  he  had  done  so^  or 
suppose  he  threw  it  into  the  street,  to  avoid  detection,  he  could 
not  be  indicted  for  larceny. 

Parke,  B. — But  can  you  speculate  upon  the  purpose?  The 
words  of  the  act  of  Parliament  are,  "  if  he  shall  secrete  it  for  any 
purpose  whatever.** 

JSallantine, — The  argument  turns  on  the  meaning  of  this  word 
"  j^ecrete."  Suppose  he  secreted  it  for  the  purpose  of  delivering  it 
to  his  master. 

Lord  Denman,  C.  J. — But  we  must  surely  treat  the  matter 
with  reference  to  the  object  of  the  act  of  Parliament,  and  not  with 
regard  to  cases  of  ordinary  larceny. 

Ballantine. — It  is  contended  still  that  some  limitation  must  be  Argument  for 
put  upon  the  word  "  secrete,"  and  that  it  is  not  to  be  taken  in  its  ^^  ?"»<>»«'• 
widest  sense.  It  does  not  appear  by  the  finding  that  the  prisoner 
ever  intended  to  take  away  the  entire  dominion  of  the  letter  from 
the  Post-office  authorities.  All  that  is  stated  is,  that  it  was  secreted 
in  the  water-closet.  It  might  have  been  put  there  for  the  purpose 
of  being  found  by  his  superiors. 

Coleridge,  J. — You  must  take  the  word  "secrete"  with 
reference  to  the  facts  stated  by  the  case. 

Parke,  B. — Does  he  not  put  it  away  to  derive  some  benefit  to 
himself?  Suppose  a  servant  takes  a  chattel  and  locks  it  up  in  a 
box,  with  intent  to  deprive  the  owner  of  it. 

Ballantine. — If  he  placed  it  there  for  the  purpose  of  taking  care 
of  it,  it  would  not  be  larceny,  and  there  is  no  absolute  presiunption 
that  it  was  done  otherwise. 

Coleridge,  J. — If  he  was  utterly  regardless  as  to  whether  it 
was  found  or  not,  would  not  that  suffice  ?  Here  the  delaying  of 
the  delivery  of  a  letter  for  an  hour  is  within  the  words,  and  may 
be  within  tne  meaning,  of  the  act. 

Ballantine, — If  the  case  had  found  that  the  prisoner  destroyed 
the  letter,  then  that  might  be  sufficient,  for  there  are  words  in 
the  act  of  Parliament  that  meet  such  a  case ;  but  there  is  no  such 
statement  here. 

Alderson,  B. — ^Because,  in  feet,  he  did  not  destroy ;  but  does 
not  the  word  "  secrete  "  imply  an  attempt  to  destroy,  which  was 
precisely  what  the  statute  intended. 

Parke,  B. — Surely  the  whole  question  must  be,  whether  a 
man  commits  larceny  when  he  makes  away  with  property  of  his 
master  to  prevent  inquiry.  Then,  as  to  the  asportation,  it  occurs 
the  moment  he  parts  with  it  from  his  hand. 
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Beo.  Ballantine, — Then  the  indictment  onght  to  state  for  what  pur- 

Wynn.      pose  the  secreting  took  place. 

— r  __^       Platt,  B. — But  the  court  can  only  decide  upon  the  caae  re- 
%^e^     served ;  the  record  is  not  here. 
letters,  Clarkson  and  Bodkin^  for  the  prosecution,  were  not  called  upon 

to  support  the  conviction. 

Lord  Denman,  C.  J. — In  the  first  place,  is  this  not  a  secreting 
within  the  statute  ?  The  act  of  Parliament  is  very  clear  upon 
this  point.  It  applies  to  a  particular  class  of  persons — all  those 
dealing  with  Post-office  letters,  and  seems  especially  framed  to 
meet  the  tortious  acts  which  they  are  peculiarly  capable  of  com- 
mitting. They  are  entrusted  with  property  of  great  value,  but 
different  in  character  from  property  generally.  They  are  not 
treated  in  the  act  as  ordinary  thieves,  but  certain  duties  are  im- 
posed upon  them  in  respect  to  the  property  with  which  they  are 
entrusted,  and  it  is  the  violation  of  those  duties  which  the  statute 
was  intended  to  prevent ;  and,  therefore,  the  Legislature  declares 
it  a  crime  to  secrete  a  letter  for  any  purpose  whatever.  It  is 
clearly  not  necessary  under  such  circumstances  to  state  in  the  in- 
dictment what  that  purpose  was.  This  is  the  rule  upon  general 
Principles ;  because  the  prosecutor  may  not  know  the  purpose,  or 
^_^ ave  any  means  of  doing  so ;  but  the  point  was  expressly  decided 

in  the  case  of  R.  v.  Douglas^  2  Cox's  Crim.  Cas.  251.  There  the 
words  of  the  33  Geo.  3,  c  52,  s.  62,  are  that  ^^  the  demanding  or 
receiving  any  sum  of  money  or  other  valuable  thing  as  a  gin  or 
present,  or  under  colour  thereof,  whether  it  be  for  the  use  of  the 
party  receiving  the  same,  or  for  and  pretended  to  be  for  the  use  of 
the  East-India  Company,  or  of  any  person  whatever,"  &c.,  shall  be 
an  offence,  and  it  was  held  not  necessary  to  state  for  whose  use 
the  moneys  were  received.  The  same  principle  applies  to  this 
indictment.  The  wilful  secretion  could  not  have  been  resorted  to 
for  no  purpose.  As  to  the  question  of  larceny,  I  am  clearly  of 
opinion  that  it  is  made  out.  We  can  only  aimie  on  the  evidence 
of  the  case — upon  the  facts  and  circimistances  before  us.  We  find 
the  prisoner,  who  had  received  the  letter  in  the  course  of  his  duty, 
retiring  to  a  private  place  and  dropping  the  letter  under  such  dr- 
cumstances  that  it  would  be  probably  destroyed,  and  this  for  the 
purpose  of  avoiding  the  penalty  of  previous  misconduct.  That  is 
a  sufficient  lucri  causa.  It  deprives  the  owner  of  the  property. 
The  letter  was  meant  to  be  entirely  withdrawn  from  him,  for  it 
cannot  be  gravely  argued  that  it  was  intended  he  should  find  it 
As  to  the  asportavity  no  doubt  it  occurred  the  moment  the  letter 
dropped  from  his  hand.  It  appears  to  me,  therefore,  that  the  count 
for  secreting  is  sustained  by  the  evidence. 
The  rest  of  the  judges  concurred. 
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NORFOLK  CIRCUIT. 

Huntingdonshire  Summer  Assizes,  1848. 

Huntinffdan,  July  20. 
(Before  Baron  Parke.) 
Reg.  v.  Barton,  (a) 

Murder — Insanity — Monomania. 

A  mere  uncontrollable  impulse  of  the  mind^  coexisting  with  the  full 
possession  of  the  reasoning  powers^  will  not  warrant  an  acquittal  on 
the  ground  of  insanity.  The  question  for  the  jury  being,  whether  the 
prisoner,  at  the  time  he  committed  the  act,  kfiew  the  character  and 
nature  of  the  act,  and  that  it  was  a  wrongful  one, 

THE  prisoner  was  indicted  for  the  wilful  murder  of  Harriet 
Barton,  on  the  22nd  of  June,  by  cutting  her  throat  with 
a  razor. 

fFeOSf  for  the  prosecution,  proved  that  the  prisoner  and 
the  deceased  were  husband  and  wife,  and  that,  up  to  the  day 
named  in  the  indictment,  he  had  always  treated  her  and  their 
children  with  kindness.  On  the  afternoon  of  the  2l8t  of  June 
the  prisoner  and  his  wife  were  seen  talking  with  their  next- 
door  neighbour  at  their  door  late  at  night,  and  at  four  o'clock 
in  the  allowing  morning  h  was  discovered  that  he  had  cut 
the  throats  of  his  wife  and  child,  and  that  he  had  attempted  to 
commit  suicide.  When  questioned  by  the  surgeon,  he  exhibited 
no  sorrow  or  remorse  for  hb  conduct,  but  stated  that  '*  trouble 
and  dread  of  poverty  and  destitution  had  made  him  do  it,  fearing 
that  his  wife  and  chud  would  starve  when  he  was  dead.''  He  also 
eaid  that  he  had  contemplated  suicide  for  a  week  past ;  that  he  had 
not  had  anv  quarrel  witn  his  wife,  and  that,  having  got  out  of  bed 
to  destroy  himself,  the  thought  had  first  come  into  his  head  to  kill 
his  wife  and  child ;  that  he  had  first  attacked  her  while  asleep  in 
bed,  and  that  she  got  away  from  him  and  rushed  to  the  window, 
callmg  for  help;  that  he  then  killed  the  child,  and,  seizing  his 
wife,  pulled  her  backwards  towards  him,  in  which  position  he  had 
cat  her  throat.  This  done,  he  next  tried  to  cut  his  own  throat, 
bat  his  powers  fuled  him,  and  he  did  not  succeed,  though  he 
wounded  himself  severely,  his  wife  having  fallen  down  dead  by  his 
ride.  This  narrative,  coupled  with  a  knowledge  of  the  prisoner's 
private  circumstances,  induced  the  surgeon  to  form  the  opinion 
that  the  prisoner,  at  the  time  he  committed  the  act,  had  not,  in 
consequence  of  an  uncontrollable  impulse  to  which  all  human 
beings  were  subject,  any  control  over  nis  conduct.  The  desire  to 
inflict  pain  and  injury  on  those  previously  dear  to  the  prisoner 
was  in  itself  a  strong  symptom  of  insanity,  and  the  impossibility  of 

(a)  Reported  by  J.  B.  Dasbnt,  Esq.,  Barrister-at-Law. 
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resisting  a  sudden  impulse  to  slay  a  fellow-being,  was  another  in- 
dication that  the  mind  was  insane.  There  was  not  necessarily  a 
connexion  between  homicidal  and  suicidal  monomania,  thoudi  it 
would  be  more  likely  that  a  monomaniac  who  had  contemplated 
suicide  should  kill  another  person,  than  for  one  who  had  not  enter- 
tained any  such  feelings  of  hostility  to  his  own  existence.  Mono- 
mania was  an  affection  which,  for  the  instant,  completely  deprived 
the  patient  of  all  self-control  in  respect  of  some  one  particular  sab- 

{'ect  which  is  the  object  of  the  disease.  It  was  true  that  the  prisoner 
lad  no  delusion,  and  his  reasoning  faculties  did  not  seem  to  be 
affected ;  but  he  had  a  decided  monomania  evincing  itself  in  the 
notion  that  he  was  coming  to  destitution.  For  mat  there  was 
some  foundation  in  fact,  but  it  was  his  (the  surgeon's)  decided 
opinion  that  the  prisoner  was  in  an  unsound  state  of  mind  at  the 
moment  he  cut  his  wife's  throat,  though  he  would  not  be  so  in  aU 
cases  of  murder. 

It  was  also  proved  that  on  the  21st  of  June  the  prisoner  had 
caused  his  razor  to  be  sharpened,  saying  that  he  wanted  it  to  give 
to  some  friend. 

Couchy  for  the  prisoner,  submitted  that  the  jury  were  bound, 
after  the  testimony  of  the  surgeon,  to  acquit  the  prisoner  on  the 
ground  of  insanity,  and  he  proceeded  to  show  by  other  witnesses 
that  the  prisoner  had  suffered  a  severe  pecuniary  loss  not  long 
before  the  occurrence  of  the  dreadful  event  now  the  subject  of 
inquiry,  and  that  it  had  produced  a  decided  effect  on  his  mind, 
giving  rise  to  the  most  gloomy  anticipations  on  account  of  his  wife 
and  family. 

Parke,  B.  told  the  jury  that  there  was  but  one  question  for 
their  consideration  now,  viz.,  whether,  at  the  time  the  prisoner 
inflicted  the  wounds  which  caused  the  death  of  his  wife,  he  was  in 
a  state  of  mind  to  be  made  responsible  to  the  law  for  her  murder. 
That  would  depend  upon  the  question  whether  he,  at  the  time, 
knew  the  nature  and  character  of  the  deed  he  was  committing, 
and  if  so,  whether  he  knew  he  was  doing  wrong  in  so  acting. 
This  mode  of  dealing  with  the  defence  of  insanity  had  not,  he  was 
aware,  the  concurrence  of  medical  men ;  but  he  must,  neverthe- 
less, express  his  decided  concurrence  with  Mr.  Baron  Kolfe's  views 
of  such  cases,  that  learned  judge  having  expressed  his  opinion  to 
be  that  the  excuse  of  an  irresistible  impulse,  co-existing  with  the 
full  possession  of  reasoning  powers,  might  be  urged  in  justifi- 
cation of  every  crime  known  to  the  law — for  every  man  might  be 
said,  and  truly,  not  to  commit  any  crime  except  under  the  influ- 
ence of  some  irresistible  impulse.  Something  more  than  this  was 
necessary  to  justify  an  acquittal  on  the  ground  of  insanity,  and  it 
would  be  therefore  for  the  jury  to  say  whether,  taking  into  consi- 
deration all  that  the  surgeon  had  said,  which  was  entitled  to  great 
weight,  the  impulse  under  which  the  prisoner  had  committed  this 
deed  was  one  which  altogether  depnved  him  of  the  knowledge 
that  he  was  doing  wrong.  Could  ne  distinguish  between  ri^t 
and  wrong  ?     Reliance  was  placed  on  the  desire  to  commit  suicide, 
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but  that  did  not  always  evidence  insanity.  And  here  the  prisoner 
was  led  to  attempt  his  own  life,  by  the  pressure  of  a  real  substan- 
tial fisu^t  dearly  apparent  to  his  perceptive  organs,  and  not  by  any 
unsubstantial  delusion.  The  fact,  however,  must  be  taken  into 
the  account,  for  it  might  have  had  a  serious  effect  on  the  mind  of 
the  prisoner,  as  also  the  absence  of  any  attempt  to  escape  from 
justice,  and  the  want  of  all  sense  of  sorrow  and  regret  immediately 
after  the  death  of  his  wife,  contrasted  with  his  more  natural  state 
of  mind  afterwards  when  he  felt  and  expressed  regret  and  sorrow 
for  his  act.  These  circmnstances  ought  all  to  be  taken  into  consi- 
deration ;  but  it  was  diflScult  to  see  how  they  could  establish  the 
plea  of  insanity  in  a  case  where  there  was  a  total  absence  of  all 
delusion. 

Guilty — Sentence  of  death  passed,  (a) 


Bbo. 

V, 

Barton. 

Insanity — 
Murder. 


NORFOLK  CIRCUIT. 
Huntingdonshire  Summer  Assizes,  1848. 

Huntingdon^  July  21. 
(Before  Baron    Parke.) 
Reg.  v.  Wood. 

Larceny  by  finding — Bank  note. 

Where  lost  property  is  founds  the  appropriation  of  it  by  the  finder  is 
not  larcenyy  unless  he  knew,  or  had  reasonable  means  of  ascertaining^ 
the  owner, 

Qu4Bre  whether y  m  the  case  of  a  bank  note,  the  finder  can  be  indicted  for 
feUmy  on  the  proof  thaty  though  he  did  not  know  the  owner  when  he 
found  the  note,  he  did  know  him  before  he  put  it  offf 

THE  prisoner  was  indicted  for  stealing  a  promissory  note  for  Bbo.  v.  Wood. 
the  payment  of  5/.,  the  property  of  Samuel  Brown.  Lc^i^^  hu 

WbrUedae,  for  the  prosecution,  proved  that  the  note  in  question,  fnding. 
a  country  Dank  note  ror  5L,  was  dropped  by  the  governess  of  the  pro- 
secutor on  the  road  from  his  house  to  Somersnam,  where  the  pri- 
soner lived.  Soon  after  the  lady  discovered  her  loss,  she  returned 
along  the  road,  but  could  not  find  any  trace  of  the  note ;  and  the 
fact  and  particulars  of  the  loss  were  commimicated  to  the  prisoner 
and  others  on  the  same  evening  at  a  late  hour,  and  on  the  follow- 
ing morning  alsa  In  the  course  of  the  day  after  the  loss  the  pri- 
soner changed  the  identical  5/.  note,  which  he  stated  he  had  found; 
and  when  he  was  taken  into  custody  on  the  charge  of  stealing  it, 
he  repeated  that  statement. 

(a)  It  appears  that  in  this  case  the  prisoner  has  been  reprieved. 
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Bbo.  v.  Wood.      When  called  on  for  his  defence,  the  prisoner  stated  that  he  had 
Larceny  by    found  the  note. 

jinding.  Pakke,  B.,  in  Summing  up  the  case  to  the  jury,  observed  that 

there  could  not  be  any  felonious  appropriation  of  lost  property  un- 
less the  finder  knew,  or  had  reasonable  means  of  ascertaining,  who 
was  the  owner  of  it.  In  this  case  it  would  be  a  question  for  the 
jury,  whether  the  finder  of  a  note  payable  to  bearer,  and  having  no 
mark  of  ownership  about  it,  coidd  ne  said,  at  the  time  of  finding  it, 
necessarily  to  know,  or  have  the  means  of  discovering,  the  owner. 
If  they  thought  that  he  could  not  know  who  the  owner  was,  they 
ought  to  come  to  the  conclusion  that  the  prisoner  when  he  found 
and  appropriated  the  note  did  not  commit  a  felony.  But  there  was 
another  question  on  which  the  jury  should  give  their  opinion,  and 
that  was,  whether  at  the  time  the  prisoner  changed  the  note  he 
knew  or  had  reasonable  grounds  for  believing  that  the  prosecutor 
was  the  owner  of  it  and  had  lost  it.  The  answer  to  this  question 
was  desirable,  in  order  to  raise  the  point  whether  the  acquisition  of 
a  knowledge  of  the  ownership,  in  the  interval  after  the  nnding  and 
before  the  putting  ofi*  of  the  note,  made  any  difierence  in  the  case. 
As  at  present  advised,  he  would  direct  the  jurv  as  a  matter  of 
law  to  nnd  the  prisoner  guilty  of  felony,  if  they  thought  he  knew 
who  the  owner  was  before  he  put  off  the  note,  and  then  the  ques- 
tion might  he  reserved  for  future  discussion.  If  they  should  find 
the  prisoner  guilty  on  this  ground  alone,  he  would  consider 
whether  such  a  verdict  ought  to  stand,  or  whether  its  pro- 
priety should  be  canvassed  before  the  assembled  judges. 

The  jury  found  that  the  prisoner  did  not  know  when  he  found 
the  note  who  was  the  owner ;  but  that  he  did  know  who  was  the 
owner  when  he  put  it  off. 

Parke,  B.  then  directed  a  verdict  of  guilty  to  be  entered,  as 
the  result  of  that  special  finding,  but  deferred  sentence. 

On  the  following  day  the  prisoner  was  brought  up,  and 

Parke,  B.  ordered  him  to  be  discharged  on  entering  into  his 
own  recognizances  to  come  up  and  receive  the  judgment  of  the 
court  at  the  ensuing  assizes,  if  the  judges  should  in  the  mean 
time  think  the  conviction  correct. 

GuiUy. 
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NORFOLK  CIRCUIT, 

Cambridgeshire  Summer  Assizes,  1848. 

Cambridge^  July  22. 
(Before  Maule,  J.) 
Reg.  v.  Ward,  (a) 

Perjury  in  the  County  Cour^-^Evidence. 

ment  for  perjuri/  be/ore  the  Judge  of  the  County  Court  alleged 
plaint  being  entered  against  the  defendant  in  a  certain  County 
it  fV.y  duly  constituted  by  order  in  council  under  the  statute,  he 
ed  and  was  examined,  and  gave  certain  false  evidence,  SfV. 
.  That  the  fact  of  the  defendants  appearance  might  be  proved 
jl  testimony,  though  it  appeared  that  it  was  entered  in  a  minute* 

it  the  appearance  of  the  defendant  dispensed  vnth  the  necessity 
ing  the  summons. 

it  the  proceedings  and  evidence  might  be  proved  without  the 
Hon  of  the  minute-booh,  the  judge  having  summary  jurisdiction, 
t  the  allegation  of  the  constitution  of  the  court  by  an  order  in 
might  be  proved  by  the  judge  himself  by  showing  that  the  judge 
1  that  capacity,  and  in  examination  of  the  act  in  question, 

URY. — The  indictment  stated  that  there  being  a  certain 
lint  lodged  against  the  defendant  by  one  A.  B.  of  Emneth^ 
Jambric^e  County  Court,  at  Wisbeach,  before  J.  D.  Bur- 
sq.,  the  judge  of  the  same,  in  August,  1847,  the  same 
to  be  heard,  tried,  and  determined  in  the  said  court  by 
judge,  and  that  in  the  course  of  the  said  trial  it  became 
a  material  question  whether  the  prisoner  had  been  at 
lara,  working  on  the  railway  from  the  15th  of  May  to  the 
June,  1847,  and  had  not  during  all  that  time  been  at  Em- 
within  ten  miles  of  it,  and  that  the  defendant  being  duly 
cc,  knowingly,  wilfully,  and  falsely  did  depose  and  swear 
lad  been  at  Hunterham  at  work  on  the  railway  from  the 
1  of  May  to  the  said  lOth  of  June,  1847,  and  had  not  been 
in  miles  of  Emneth  during  that  interval,  whereas  in  truth 
ict,  &c.  &c.  &c. 

r,  for  the  prosecution,  proved  by  the  clerk  of  the  County 
lat  such  a  plaint  had  been  filed,  and  he  proposed  to  give 
>of  of  the  proceedings  at  the  trial ;  but  it  appearing  that 
18  a  minute-book  wherein  were  entered  the  plaintSi  the 
ice  of  the  parties,  and  the  result  of  the  trial, 

(a)  Reported  by  J.  B.  Dasent,  Esq.,  Banistor-at-Law. 
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Conchy  for  the  prisoner,  submitted  that  it  was  necessary  for  the 
prosecution  to  produce  that  book.  The  derk  had  admitted  uiat  there 
was  such  a  book  kept  by  him,  and  that  it  ought  to  contain,  and  did 
contain,  an  entry  of  the  plaint  and  of  the  appearance  of  the  defendant 
thereto.  The  indictment  contained  an  express  allegation  of  the 
existence  of  the  plaint  and  the  appearance  of  the  prisoner,  and 
those  &cts  ought  to  be  proved  by  the  best  evidence  applicable  to 
the  case.  The  proceedings,  too,  were  entered  in  this  bocML ;  that  is 
to  say,  the  result,  and  it  might  be  that  the  book  itself  would  not 
be  admissible,  unless  it  contained  the  evidence  taken  at  the  trial 
The  alleged  pequry  could  not  be  proved  by  parol  if  it  was  taken 
down  by  the  judge,  as  it  ought  to  be,  or  by  his  clerk,  in  the  bode 
In  addition  to  these  objections,  the  prosecutor  was  bound  to  prove 
that  the  defendant  was  sununoned  to  appear,  that  being  a  ne- 
cessary step  in  order  to  give  the  judge  jurisdiction  over  the 
matter. 

Palmer  contended,  that  there  was  nothing  in  any  of  the  objections. 
In  the  first  place,  the  Judge  had  a  smnmary  jurisdiction.  He  need 
not  take  down  a  word  of  the  evidence  unless  he  deemed  it  advisable 
to  do  so.  The  book  would  not,  therefore,  necessarily  contain  that 
evidence,  but  the  perjury  would  be  proved  by  the  judge  from  his 
rough  notes  hereafter.  Then,  as  to  the  sunmions,  &e  appearance 
of  the  defendant  obviates  the  necessity  of  proving  that ;  and  as  to 
proof  of  the  appearance,  that  is  a  fact  which  may  be  proved  by 
any  one  present  who  saw  him,  without  the  production  of  the 
minute-book,  which  no  doubt  would  contain  an  entry  of  the  fact 
in  the  regular  course  of  the  proceedings. 

Maule,  J. — I  think  the  want  of  proof  of  sunmions  is  answered 
by  the  fact  of  the  defendant's  appearance,  which  may  be  proved  by 

Earol.     That  is  sufficient  to  carry  the  case  on,  but  if  it  should 
e  necessary,  I  will  reserve  the  otner  points.     , 

Evidence  received* 

Palmer  then  proposed  to  prove  the  allegation  in  the  indictment 
that  the  County  Court  at  Wisbeach  was  duly  constituted  under 
the  Small  Debts  Act,  by  putting  in  the  Gazette  of  February  15, 
1846. 

Couch. — The  proper  way  to  prove  the  constitution  of  the  court 
is  by  putting  in  the  Order  of  tne  Queen  in  Privy  Coundl  to  that 
effect  on  the  15th  of  March.  The  Gazette  now  tendered  would 
not  prove  the  order  even  if  it  contained  it,  which  it  does  not.  It 
merely  contains  an  announcement  of  the  intention  of  Her  Majesty 
to  make  the  order  in  question  on  the  1 5th  of  March,  suck  notice 
being  required  by  the  act.  The  prosecutor  must  therefore  go  on, 
not  only  to  prove  the  notice  by  tnis  GazettCy  but  also  the  order 
which  was  afterwards  issued  in  pursuance  of  it,  before  he  can 
consider  that  he  has  proved  the  constitution  of  the  court,  and  the 
appointment  of  Mr.  Bumaby  as  its  judge.  It  might  be  that 
Mr.  Bumabv  was  a  judge  of  a  County  Court  of  a  totally  different 
jurisdiction  from  those  created  by  this  act 
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PabneTy  contr^ — The  allegation  need  not  be  proved  in  the  strict 
manner  contended  for.  It  is  enough  if  we  show  that  Mr.  Bumaby 
acted  as  the  judge  of  a  County  Court;  and  that  we  can  do 
readily.  That  would  substantially  prove  the  allegation  that  the 
court  was  constituted  by  an  order  in  council. 

Maule,  J. — The  (rozette  is  clearly  the  wrong  one,  at  all  events; 
but  it  is  unnecessary  to  go  into  the  point,  for  I  agree  with  Mr. 
Palmer  that  proof  that  Mr.  Bumaby  acted  in  the  capacity  of 
judge  of  this  court,  in  pursuance  of  and  under  the  County  Courts 
Act,  will  suffice.  It  is  just  something  to  go  to  the  jury  in  proof 
of  the  substance  of  the  allegation,  which  ought  to  be  proved. 

Evidence  received. 

Mr.  Bumaby  was  then  examined,  and  the  case  having  gone  to 
the  jury  on  the  merits, 

Tlie  prisoner  was  convicted. 


Bbo. 

V, 

Ward. 

Petyury — 
Evtdence. 


HOME  CIRCUIT. 

Kent  Summer  Assizes,  1 848. 

(Before  Coltman,  J.) 

Reg.  r.  Willmett.  (a) 

Possession  of  naval  stores — ^9  4*  10  WtIL  3,  c.  41. 

Hie  hare  possession  of  marked  naval  stores  does  not  render  a  person 
Uable  to  be  convicted  under  9  &  10  IVill.  3,  c.  41,  if  he  be  ignorant 
that  the  stores  are  so  marked. 

A  defendant  charged  with  the  possession  of  two  lots  of  marked  naval 
stores  produced  at  his  tried  two  certificates  in  respect  of  the  different 
htSy  signed  respectively  by  the  Commodore  Superintendent  of  the  Wool- 
wich  Dockyard  and  the  Secretary  to  the  Board  of  Ordnance:  the 
former  having  been  granted  to  the  person  of  whom  the  defendant  pur- 
ehasedj  the  latter  to  the  defendant  himself 

Held,  that  these  certificates^  though  not  strictly  in  accordance  with 
9  4^  10  WilL  3,  c.  41,  ss.  2,  4,  were,  nevertheless,  an  answer  to  the 
charge. 

THE  defendant  was  indicted  under  the  stats.  39  &  40  Geo.  3,        ^^o- 
c  89,  8.  1,  and  9  &  10  Will.  3,  c.  41,  s.  2.     The  indictment  Willmbtt. 
contained  three  counts,  the  first  and  second  framed  upon  the  former,        — r 
the  third  upon  the  latter,  statute.   As,  however,  the  evidence  failed  «a©aJ*»torw— 
entirely  upon  the  first  two  counts  of  the  incKctment,  it  is  only  9  *  lo  wm.  3, 
necessary  to  advert  to  the  third  count,  which  charged  the  defendant 
with  having  in  his  possession  a  piece  of  canvass,  several  wooden 

(a)  Reported  by  Paul  Farnell,  Esq.,  Banister-at-Law. 
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Bbo.        blocks,  some  copper  sheathing,  and  a  number  of  naik  and  other  old 

WiLLMETT.   ^^^  articles  ot  small  value,  marked  in  the  manner  described  in  the 

— -        act,  the  defendant  not  being  a  contractor  with  Her  Majesty's  principal 

^^^i^^^  officers  or  commissioners  of  the  navy,  ordnance,  &c.,  or  employed  by 

9  ^  10  WiU,  3,  such  contractor,  &c. 

^*  ^^*  It  appeared  that  the  defendant  was  a  marine-store  dealer  in  a 

large  way  of  business  at  Chatham,  and  the  articles  mentioned  in 
the  indictment  were  found  in  various  parts  of  the  defendant's  shop 
and  warehouse,  mixed  up  with  a  number  of  other  articles  of  a 
similar  description  which  did  not  appear  ever  to  have  borne  anj 
government  mark,  or  ever  to  have  been  government  property. 
With  respect  to  the  piece  of  copper  sheathing,  which  was  valuol  at 
about  28.  6d.a  it  appeared  from  the  evidence  of  the  defendant's 
foreman,  (who  was  c^ed  upon  the  part  of  the  prosecution),  that  it 
had  come  to  the  defendant's  warehouse  doubled  up  in  a  sniall  com- 
pass and  concealed  in  the  middle  of  a  bundle  of  rope-yam  and 
other  matters,  conunonly  called  shakings,  from  some  person  at 
Sheemess,  who  had  sent  the  bundle  for  sale.  The  witness  stated 
that  the  bundle  was  bought  by  weight,  that  he  himself  weighed  it, 
and  that  it  weighed  about  three-quarters  of  a  cwt.,  the  price  of 
which  would  be  little  more  than  3^.  6(L  He  stated  also,  tnat  the 
defendant  was  not  present  when  the  bundle  was  opened;  that  the 
piece  of  sheathing  was  thrown  on  one  side,  and  as  ne  believed  had 
never  been  seen  by  the  defendant. 

At  the  close  of  the  case  for  the  prosecution, 

M.  Chambers  and  Ballantine^  for  the  defendant,  submitted  that 
the  prosecution  had  failed,  there  being  no  evidence  that  the  de- 
fendant had  knowingly  and  wilfully  had  the  stores  in  his  possessioiL 
They  contended  that  the  onus  of  showing  fraud  or  misconduct 
upon  the  part  of  the  defendant  lay  on  the  prosecutors;  that  here 
the  first  presumption  was  in  the  defendant's  lavour,  inasmuch  as  he 
was  a  marine-store  dealer,  carrying  on  a  trade  well  known  to  the 
law  and  regulated  by  special  acts  of  Parliament^  and  the  articles 
found  upon  his  premises,  and  in  respect  of  which  he  was  indicted, 
were  very  old  and  of  small  value,  and  such  as  in  the  course  of  his 
trade  would  come  to  him  in  a  regular  and  l^al  way.  They  re- 
ferred to  an  anonymous  case  in  Foster's  Cr.  L.  439,  and  to  A  ?. 
Banks,  1  Esp.  145. 

CoLTMAN,  J.  thought  that  it  was  a  question  for  the  iniy  whether 
the  defendant  knowingly  had  in  his  possession  marked  stores  with- 
out legal  excuse. 

M.  Chambers  then  addressed  the  jury,  and  insisted  that  it  was 
essential  that  the  prosecutors  should  make  out  that  the  defisndant 
could  not  have  come  by  the  stores  honestly,  and  that  the  qnestioD 
for  them  to  consider  was,  whether  the  defendant  came  to  the  pos- 
session of  the  stores  without  any  fraud  or  misbehaviour  on  his  part 

Petersdorff  and  C  PoUock,  for  the  Crown,  intimated  that  they 
should  contend  that  under  this  statute  the  jury  were  bound  to  con- 
vict the  defendant,  if  the  stores  were  found  in  the  possesion  and 
under  the  control  of  the  defendant,  unless  he  produced  a  certificate 
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in  conformity  vrith  stat.  9  &  10  "WllL  3,  c.  41,  s.  4.    They  mentioned        Bbo. 
that  the  Border  of  London  had  so  ruled  in  several  unreported  i^illmett. 
cases  tried  at  the  Central  Criminal  Court.  — 

COLTMAN,  J.— The  reported  case  in  Foster  is  upon  this  very  ^^eSf 
statute.     It  IS  unsafe  to  rely  upon  the  mere  recollection  of  unre-  9  ^  lo  wui.  3, 
ported  case&     The  jury  must  say  whether  the  marked  stores  were        ^-  *^- 
in  the  defendant's  possession  knowingly. 

Several  witnesses  were  then  callea  in  support  of  the  defence. 
The  evidence  of  some  of  them  was  to  the  effect,  that  in  govern- 
ment sales,  both  by  the  Admiralty  and  the  Ordnance,  nails  and 
other  pieces  of  metal  of  small  value,  and  blocks,  such  as  those  in- 
cluded in  the  indictment,  were  frequently  sold,  mixed  up  with 
other  articles,  and  without  any  certificate  being  given  by  the  com- 
missioners; and  some  express  evidence  was  given  that  the  canvass 
mentioned  in  the  indictment  had  been  sold  (with  other  articles) 
from  the  Woolwich  Do>ckyard  to  a  person  named  Ledger,  and  by 
Ledger  sold  to  the  defendant.  Upon  the  sale  to  Ledger  a  certificate 
bad  been  granted  him,  not  under  the  hand  and  seal  of  three 
commissioners  of  the  navy,  as  required  by  9  &  10  WilL  3,  c.  41,  s.  4, 
but  signed  by  Commodore  Sir  James  J.  G.  Bremer,  K.C.B.,  K.C.H., 
9upermtendent  of  the  Woolwich  Dockyard.  Ledger  had  not  given 
any  certificate  under  hb  own  hand  or  seal  to  the  defendant.  Further 
evidence  was  given  to  show  that  some  of  the  small  metal  articles 
had  been  purchased  by  the  defendant  at  a  sale  made  by  the  authority 
of  the  B€«.rd  of  Ordnance,  and  a  certificate  was  produced  for  these, 
signed  by  Sichard  Byham,  secretary  to  the  Board  of  Ordnance,  but 
not  under  the  hand  and  seal  of  three  principal  officers  or  commis- 
sioners, as  required  by  the  act. 

Petersdorff  replied  generally  for  the  Crown,  and  with  regard  to 
these  certificates,  called  upon  the  jury  to  reject  them,  as  fiimishing 
no  legal  answer  to  the  indictment,  inasmuch  as  they  did  not  amount 
to  the  only  excuse  allowed  by  the  statute. 

CoLTMAN,  J.  to  the  jury. — The  only  question  for  you  now  is,  as  Judgment. 
to  the  property  found  upon  the  defendant's  own  premises.  A  man  is 
not  criminally  responsible  for  the  acts  of  his  servants,  and  if  his 
servants  improperly  receive  into  his  warehouse  articles  marked  with 
the  broad  arrow,  without  hb  knowledge,  he  is  not  responsible.  If 
the  defendant  himself  purchased  any  of  these  articles,  to  which  the 
certificates  do  not  apply,  knowing  them  to  be  marked  with  the 
broad  arrow,  then  he  is  liable  to  be  convicted,  but  not  otherwise. 
Unless  the  goods  were  upon  his  premises  with  his  knowledge,  they 
were  not  in  his  possession  at  alL  The  accoimt  given  of  the  sheathing, 
if  true,  illustrates  what  I  sav,  that  it  is  not  everything  found  upon 
the  defendant's  premises  which  can  be  said  to  be  in  his  possession. 
With  regard  to  the  two  certificates,  although  they  are  not  strictiy 
in  conformity  with  the  act,  the  Government  ought  not  to  dispute 
their  validity.  If  they  apply  to  any  part  of  these  stores,  so  far  as 
they  ai^ly  they  justify  the  possession  b^  the  defendant,  and  you 
ought  not  to  be  asked  for  a  conviction  m  spite  of  them.  W  ith 
regard  to  the  other  articles,  the  question  is,  had  the  defendant 
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V. 


possession  of  them^  that  is,  was  he  aware  of  them?  If  you  think 
WiLLMBTT.  ^^^  ^^  ^^  ^^^  prov^  that  he  knew  they  were  there,  or  that  it  is  not 
proved  that  he  knew  they  were  marked  with  the  broad  arrow,  it 
will  be  your  duty  to  acqmt  him. 

Verdict — Not  gvUty, 


Rbo. 

V. 

Lbonajld. 

FaUe 
prtteneei. 


CENTRAL  CRIMINAL  COURT. 
December  Session,  IS47. 
December  18. 
Reg.  v.  Leonard,  (a) 

FaUe  pretences — Evidence — Indictment, 

On  an  indictment  for  false  pretences^  it  was  proved  that  the  prisoner  was 
foreman  to  the  prosecutor,  and  that  as  such  foreman  it  was  his  dutji 
to  keep  an  account  of  the  work  done  by  the  men,  and  to  obtmn  at  the 
end  of  the  week  a  cheque  from  his  master  for  the  sum  due  to  Me  m0i 
for  wages,  and  pay  them  accordingly.  On  the  day  in  quesOon  he  de- 
manded and  received  a  cheque  for  a  larger  amount  than  the  correct 
one,  alleging  that  such  larger  amount  was  due,  and  he  appropriated 
the  balance  to  his  own  use. 

Held,  that  the  evidence  supported  the  charge. 

QuiBre  whether  an  indictment  which  charges  the  defendant  with  kamng 
obtained  an  order  for  the  payment  of  money  with  intent  to  cheat  and 
defraud  the  prosecutor  of  part  of  the  proceeds  of  the  same  is  within 
theT  SfS  Geo.  4,  c.  29,  s.  53  f 

THE  first  count  of  the  indictment  alleged,  that  the  said  John 
Leonard  was  in  the  seryice  and  employment  of  one  £ili  Richards, 
and  that  it  was  the  duty  of  the  said  John  Leonard,  as  such  senrant, 
to  keep  and  render  to  the  said  Eli  Richards,  a  true  and  correct 
account  of  the  work  done  and  performed  by  diyers  workpeople 
employed  by  the  said  Eli  Richards,  in  the  way  of  his  business; 
and  that  the  said  John  Leonard,  being  an  eyil-dispoeed  person, 
and  contriying  and  intending  to  cheat  and  defraud  the  said  Eli 
Richards  of  ms  moneys  and  property,  on  the  12th  of  Noyember, 
1847,  with  force  and  arms,  at  the  parish  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  unlawfrdly  and  knowingly  did 
falsely  pretend  to  the  said  Eli  Richards,  that  the  account  kept  by 
him  the  said  John  Leonard,  of  the  work  done  by  diyers  work- 
people in  the  seryice  of  the  said  Eli  Richards,  during  the  week 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Banister-at^Law. 
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ending  on  the  12th  of  November,  then  instant,  was  a  true  and  cor-        ^''»- 
rect  account  of  the  work  done  by  them  for  and  on  account  of  the    Leonard. 
said  Eli  Richards,  and  that  the  sum  of  14/.  Is.  2d,  was  due  in        — - 
respect  of  work  performed  for  and  on  account  of  the  said  Eli     prtu,<e«n. 
Richards  during  the  said  week,  by  means  of  which  said  false  pretences 
the  said  John  Lieonard  did  then  and  there  unlawfully  and  fraudu- 
lently obtain  of  and  from  the  said  Eli  Richards  an  order  for  the 
payment  of  money,  to  wit,  for  the  payment  and  of  the  value  of 
\il  1*.  2rf.,  the  property  of  the  said  Eli  Richards,  with  intent  to 
cheat  and  defraua  him  of  the  same.    Whereas  the  account  kept  by 
him,  the  said  John  Leonard,  of  the  work  done  by  divers  work- 
people in  the  service  of  the  said  Eli  Richards  during  the  week 
endincr  on  the  12th  of  November  then  instant,  was  not  a  true  and 
correct  account  of  the  work  done  by  them  for  and  on  account  of 
the  said  Eli  Richards.     And  whereas  the  sum  of  \AL  \s.  2d.  was 
not  then  due  in  respect  of  work  performed  for  and  on  account  of 
the  said  Eli  Richards  during  the  said  week  against  the  form  of 
the  statute,  &c. 

2nd  Count. — That  the  said  John  Leonard  being  such  servant  2nd  oomit. 
and  such  being  his  duty  as  in  the  first  count  mentioned,  afterwards, 
to  wit,  on  the  19th  of  November,  in  the  year  aforesaid,  with  force 
and  arms,  &c.,  unlawfully  and  knowingly  did  falsely  pretend  to 
said  Eli  Richards,  that  the  account  kept  by  him,  the  said  John 
Leonard,  of  the  work  done  by  the  said  William  Triplett  during  the 
week  ending  on  the  said  19th  of  November,  was  a  true  and  correct 
ioooant  of  the  work  done  by  him,  the  said  William  Triplett,  for 
and  on  account  of  the  said  Eli  Richards,  and  of  the  money  due  to 
him,  the  said  William  Triplett,  and  that  the  said  William  Triplett 
was  entitled  to  the  sum  of  1/.  4*.  3rf.  for  the  work  performed  by 
him  for  and  on  account  of  the  said  Eli  Richards  daring  the  said 
last-mentioned  week,  by  means  of  which  said  false  pretences  in  this 
coont  mentioned,  the  said  John  Leonard  did  then  and  there  un- 
lawfully and  fraudulently  obtain  of  and  from  the  said  Eli  Richards 
<me  order  for  the  payment  of  money,  to  wit,  for  the  payment  and 
of  the  value  of  16L  \2$.  Sd.  the  property  of  the  said  Eli  Richards, 
with  intent  to  cheat  and  defraud  him  of  part  of  the  proceeds 
thereof  to  wit,  of  the  sum  of  6s.  6d.  Wnereas  the  said  last- 
mentioned  account  kept  by  the  said  John  Leonard  of  the  work 
done  by  the  said  William  Triplett,  during  the  week  ending  on  the 
mid  19th  of  November,  was  not  a  true  and  correct  account  of  the 
wock  done  by  him  for  and  on  account  of  the  said  Eli  Richards,  and 
of  the  money  due  to  the  said  William  Triplett.  And  whereas  the 
■dd  William  Triplett  was  not  entitled  to  the  sum  of  1/.  4s.  Sd.  for 
the  work  performed  by  him  the  sdd  William  Triplett,  for  and  on 
ioooimt  or  the  said  Eli  Richards  during  the  said  last-mentioned 
week,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

3rd  Count — That  the  said  John  Leonard  bein^  such  servant,  and  3rd  eomit. 
luch  being  his  duty,  as  in  the  first  count  mentioned,  afterwards, 
to  wit,  on  the  26th  day  of  November,  in  the  year  aforesaid,  with 
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force  and  arms,  &c,  unlawfully  and  knowingly  did  falsely  pretend 
to  the  said  Eli  Richards  that  the  account  Kept  by  him,  tne  said 
John  Leonard,  of  the  work  done  by  the  said  William  Triplett  and 
one  Benjamin  Triplett  during  the  week  ending  the  said  26th  of 
November,  was  a  true  and  correct  account  of  the  work  done  bv 
them,  the  Paid  William  Triplett  and  Benjamin  Triplett,  forand^on 
account  of  the  said  Eli  Richards,  and  of  the  money  due  to  them,  the 
said  William  Triplett  and  Benjamin  Triplett;  and  that  the  said 
William  Triplett  and  Benjamin  Triplett  were  entitled  to  the  sum 
of  2/.  Is,  for  the  work  performed  by  them  for  and  on  account  of  the 
said  Eli  Richards  during  the  said  last-mentioned  week,  by  means'of 
which  said  false  pretences  in  this  count  mentioned,  the  said  John 
Leonard  did  then  and  there  unlawfully  and  fraudulently  obtain  of 
and  from  the  said  Eli  Richards  an  order  for  the  payment  of  n^oney, 
to  wit,  of  the  value  of  14/.  16*.  7d.  the  property  of  the  said  Eli 
Richards,  with  intent  to  cheat  and  defraud  him  of  part  of  the  pro- 
ceeds thereof,  to  wit,  of  the  sum  of  8*.  9^. ;  whereas  the  said  last- 
mentioned  account  kept  by  him,  the  said  John  Leonard,  of  the 
work  done  by  the  said  William  Triplett  and  Benjamin  Triplett 
during  the  week  ending  on  the  said  26th  of  November,  was  not  a 
true  and  correct  account  of  the  work  done  by  them,  for  and  on  ac- 
count of  the  said  Eli  Richards,  and  of  the  money  due  to  the  said 
William  Triplett  and  Benjamin  Triplett ;  and  whereas  the  said 
William  Triplett  and  Benjamin  Triplett  were  not  entitled  to  the 
sum  of  2/.  I*,  for  the  work  performed  by  them,  the  said  William 
Triplett  and  Benjamin  Triplett,  for  and  on  account  of  the  said  Eli 
Ricnards,  during  the  said  last-mentioned  week,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

The  4th  count  was  to  the  same  effect 

It  was  proved  upon  the  trial  that  the  prosecutor  engaged  the 
prisoner  as  foreman  over  the  men  employed  by  him,  and  that  it 
was  the  prisoner's  duty  to  keep  an  account  of  the  work  the  men 
perfonued,  and  of  the  wages  due  to  them,  and  on  the  Friday  in 
each  week  to  lay  before  the  prosecutor  an  account,  showing  the 
amount  earned  by  each  workman,  upon  which  the  prosecutor  gave 
him  a  cheque  upon  his  bankers  for  the  total  sum  so  shown  to  be 
due  to  the  several  workpeople  for  the  week's  work.  In  support 
of  the  first  count  it  was  proved  that  the  prisoner  made  out  and 
produced  to  the  prosecutor  an  account,  by  which  it  appeared  that 
the  total  amount  due  and  payable  on  the  12th  of  November,  was 
14/.  1*.  2d.y  and  that  the  sum  included  a  false  charge  of  7s.  which 
was  not  in  fact  due. 

That  the  prosecutor,  confiding  in  the  accuracy  of  the  account, 
gave  the  prisoner  a  cheque  for  14/.  1^.  2d.  which  the  prisoner  im- 
mediately cashed,  and  applied  the  said  sum  of  7^.  to  nis  own  use, 
but  properly  disposed  of  the  remainder. 

Tne  second  count  was  supported  by  similar  evidence,  and  had 
reference  to  a  cheque  of  16/.  I2s.  Sd.  obtained  by  the  prisoner  on 
the  19th  of  November,  out  of  which  he  applied  to  his  own  use  the 
sum  of  6s.  6d.  falsely  stated  in  his  account  to  be  due  to  one 
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William  Triplett,  the  prisoner  appljdng  the  remainder  of  the  pro- 
ceeds properly  in  payment  of  the  workmen  to  whom  the  respective 
8ums  charged  were  due.  Evidence  was  also  given  in  support  of 
the  third  and  fourth  counts. 

BaUantine,  for  the  prisoner,  submitted  that  under  the  first  count 
the  evidence  did  not  disclose  any  offence  within  the  7  &  8  Geo.  4, 
c  29,  8.  53,  and  that  under  the  second,  third,  and  fourth  counts 
the  prisoner  could  not  be  convicted,  inasmuch  as  the  act  stated 
that  whoever  should  receive  any  valuable  security  with  intent  to 
cheat  and  defraud  the  owner  of  the  same,  should  be  subject  to  a 
certain  punishment.  Here  the  proof  was  of  an  intent  to  cheat  the 
prosecutor  of  only  a  portion  of  the  sum  received. 

Bodkiriy  for  the  prosecution  having  replied,  the  Recorder  declined 
to  stop  the  case,  but  reserved  the  points  for  the  consideration  of 
the  judges. 

The  prisoner  was  convicted,  and  the  case  having  been  referred 
to  the  fifteen  judges,  the  following  communication  was,  in  the  last 
June  Session,  received  from  Mr.  Justice  Williams  by  the  learned 
Recorder : — 

"  The  case  of  The  Queen  v.  John  Leofnard,  came  under  the  con- 
sideration of  the  judges  on  Saturday  last,  on  the  point  reserved  by 
you  for  their  consideration. 

"  They  were  unanimously  of  opinion  that  the  conviction  was 
right.  But  as  to  all  the  counts,  except  the  first,  the  judges  enter- 
tained some  doubt  whether  an  objection  might  not  be  maintainable 
in  respect  of  the  intent  being  laid  to  defraud  the  prosecutor  of  part 
of  the  valuable  security  (the  statute  using  the  words  '  obtain,  &c., 
any  valuable  security  with  intent  to  cheat  or  defraud  any  person 
of  the  same.')  The  judges,  therefore,  suggest  to  you  the  propriety 
of  passing  a  sentence  on  the  first  count  separately,  and  of  after- 
wards adjudging  separately  a  punishment  on  the  subsequent 
counts,  to  endure  for  a  period  of  time  concurrent  with,  and  not 
exceeding  the  duration  of  punishment  adjudged  in  respect  of  the 
first  count." 
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CENTRAL  CRIMINAL  COURT. 

July  7,  1848. 

(Before  the  Lord  Chief  Justice  Wilde. 

Reg.  v.  SHARPE,(a) 

Riot. 

If  persons  are  assembled  together  to  the  number  of  three  or  more,  and 
speeches  are  made  to  those  persons  to  excite  and  inflame  them^  with  a 
view  to  incite  them  to  acts  of  violence,  and  if  that  same  meeting  is  so 
connected,  in  point  of  circumstances,  with  a  subsequent  riot  that  you 
cannot  reasonably  sever  the  latter  from  the  incitement  thai  was  used, 
those  who  incited  are  guilty  of  the  riot,  although  they  are  not  present 
when  it  occurs, 

Bbo.        npHE  defendant  was  indicted  for  sedition,  and  also  for  riot.    It 
t».  X      was  proved  that,  about  three  or  four  o'clock  on  the  day  in 

question,  he  had  addressed  a  very  large  assemblage  of  persons  in 

Riot.  the  neighbourhood  of  Bishop  Bonner's  fields,  and  had  used  yezr 
exciting  and  inflammatory  language.  At  the  close  of  his  epeedi 
he  begged  the  assembly  to  meet  again  at  five  o'clock,  when  he 
would  again  address  tnem.  The  second  meeting  took  place,  and 
defendant  spoke  and  went  away.  The  mob  shortly  afterwards 
dispersed  in  different  directions ;  but  a  large  party  of  them  moved 
towards  a  church,  in  which  several  policemen  had  been  stationed, 
and  they  began  throwing  stones,  and  conducting  themselves  in  a 
very  violent  manner.  The  defendant  was  not  seen  upon  the 
ground  after  he  had  spoken  the  second  time. 

Wilkins,  Seijt  (with  him  B.  C.  Robinson\  for  the  defendant, 
contended  that,  under  these  circumstances,  he  could  not  be  con- 
victed of  the  riot. 

Wilde,  C.  J.  (in  summing  up). — K  persons  are  aasemUed 
together  to  the  number  of  three  or  more,  and  speeches  are  made 
to  those  persons  to  excite  and  inflame  them,  with  a  view  to  incite 
them  to  acts  of  violence,  and  if  that  same  meeting  is  so  connected, 
in  point  of  circumstances,  with  a  subsequent  riot,  that  you  cannot 
reasonably  sever  the  latter  from  the  incitement  that  was  used,  it 
appears  to  me  that  those  who  incited  are  guilty  of  the  riot,  althoi]^ 
they  are  not  actually  present  when  it  occurs.  I  think  it  is  not 
the  hand  that  strikes  the  blow,  or  that  throws  the  stone,  that  is 
alone  guilty  under  such  circumstances ;  but  that  he  who  inflames 
peoiile  s  minds,  and  induces  them,  by  violent  means,  to  accomplisfa 
an  illegal  object,  is  himself  a  rioter,  though  he  take  no  part  in  the 
riot.  It  will  be  a  question  for  the  jury,  whether  the  riot  diat 
took  place  was  so  connected  with  the  inflammatory  language  used 
by  the  defendant,  that  they  cannot  reasonably  be  separated  bj 
time  or  by  other  circumstances. 

(a)  Reported  bj  B.  C.  Robinsoh,  Esq..  Bamstcr-at-Law. 
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NORTHERN  CIRCUIT. 

Newcastle  Spring  Assizes,  1849. 

(Before  Baron  Ai^derson.) 

Reg.  V,  Ann  DixoN.(a) 

Uttering  a  forged  "  warrant  and  order P 

ged  atUhority  to  draw  >  moneys  which  is  well  described  as  a  **  war' 
/,"  is  not  an  **  order "  for  the  payment  of  the  money,  and  an 
tctment  describing  such  a  forged  authority  for  the  payment  of 
ley  as  ^^  a  warrant  and  order^  is  bad, 

this  case  the  prosecutor,  who  resides  at  Newcastle-upon-Tyne,        ^^■^^ 
lad  deposited  a  sum  of  26L  I6s,  9d.  in  the  Newcastle-upon-  j^^  Dizov. 

Savings  Bank.     His  sister,  the  prisoner,  who  was  aware        — 
s,  filled  up  a   Savings  Bank  cheque,  without  her  brother's  ",^^'SJor 
•rity,  and  dlrew  out  this  money.    The  cheque  was  as  follows : —      order," 
^ust  16th,   1848.      Gentlemen,  I  do  hereby  authorize  the 
r  of  this  note  to    draw    the    money    that  you  now    hold 
ging  to  me,    Wm.  Stoker."    The    prisoner  was  indicted 
•rj^ng,  and  also  for  uttering,  this  cheque,  as  a  ^'  warrant  and 
,"  under  the  statue  1  WiU.  4,  c.  66,  s.  3.  (4)     The  indict- 
was  in  the  following  form : — 

Town  and  County  on      The  jurors  for  our  lady  the  Queen  I^ctmcnt 
ewcastle-upon-Tyne  >upon  their  oath    present,   that  Ann 
to  wit.  )  Dixon,  late  of  the    parish  of   Saint 

)las,  in  the  town  and  county  of  Newcastle-upon-Tyne,  wife 
e  John  Dixon,  labourer,  on  the  26th  dav  of  August,  in  the 
Df  our  Lord,  1848,  at  the  parish  aforesaid,  in  the  town  and 
y  aforesaid,  feloniously  did  forge  a  certain  warrant  and  order 
le  payment  of  money,  which  said  forged  warrant  and  order 
le  payment  of  money  is  as  follows,  that  is  to  say,  "  August 

1848.  Gentlemen,  I  do  hereby  authorize  the  bearer  of 
lote  to  draw  the  money  that  you  now  hold  belonffing  to  me, 
1,1AM  Stoker,"  with  intent  to  defraud  the  said  William 
sr,  against  the  form  of  the  statute  in  such  case  made  and 
ied,  and  against  the  peace  of  our  said  lady  the  Queen,  her 
1  and  dignity:  and  the  jurors  aforesaid,  upon  their  oath 
taid,  do  further  present  that  the  said  Ann  Dixon,  on  the  day 
ear  aforesaid,  at  the  parish  aforesaid,  in  the  town  and  county 
laid,  feloniously  did  offer,  utter,  dispose  of,  and  put  off,  a 
n  other  forged  warrant  and  order  for  the  payment  of  money, 

(a)  Imported  by  T.  Campbell  Fobtkr,  Esq.,  Barritter-at-Law. 
(6)  Se«  dednoDs  on  this  point,  2  Rou.  by  Greaves,  p.  515. 
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order.** 


Rbo.  which  said  forged  warrant  and  order  for  the  payment  of  money  ia 
Akn  Dixon.  ^  follows,  that  is  to  say,  "  Au^st  16th,  1848.  Gentlemen,  I  do 
hereby  authorize  the  bearer  of  this  note  to  draw  the  money  that 
you  now  hold  belonging  to  me,  William  Stoker,"  with  intent 
to  defraud  the  said  William  Stoker,  she,  the  said  Ann  Dixon,  at 
the  time  she  so  uttered  and  published  the  said  last-mentioned 
forged  warrant  and  order  for  the  payment  of  money  as  aforesaid, 
then  and  there  well  knowing  the  same  to  be  forged,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  agmnst 
the  peace  of  our  said  lady  the  Queen,  her  crown  and  dignity :  and 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fiirther  present, 
that  the  said  Ann  Dixon,  on  the  day  and  year  aforesaid,  at  the 
parish  aforesaid,  in  the  town  and  county  aforesaid,  feloniously  did 
offer,  utter,  dispose  of,  and  put  off,  a  certain  other  forged  warrant 
and  order  for  the  payment  of  money,  with  intent  to  defraud 
Thomas  Fenwick  and  others,  she,  the  said  Ann  Dixon,  at  the 
time  she  so  uttered  and  published  the  said  last-mentioned  tcarrant 
and  order  for  the  payment  of  money  as  aforesaid,  then  and  there 
knowing  the  same  to  be  forged,  against  the  form  of  the  statute, 
&c. 

Alderson,  B. — The  Indictment  is  bad,  because  the  instrument 
set  out  is  a  warrant  and  not  an  order.  Every  order  is  a  warrant, 
but  every  warrant  is  not  an  order.  This  is  a  warrant  and  not  an 
order;  and  the  indictment  states  it  in  each  count  to  be  ** a  warrant 
and  order."  But  I  will  consult  my  brother  Coleridge  about  it 
On  his  return  his  lordship  said, — My  brother  Coleridge  is  clearly 
of  opinion  that  this  is  not  an  order.  The  prisoner  must  be  dis- 
charged, (a) 

Lush  for  the  prosecution ;   Granger  for  the  prisoner. 


(a)  The  3rd  section  of  the  statute,  1  Will.  4,  c.  66,  enacts,  "  that  if  any  person  shall  fiorpf 
or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  (b*  altered, 
any  will,  testament,  codicil,  or  testamentary  writing,  or  any  bill  of  exchange,  or  any  pramtscay 
note  for  the  payment  of  money,  or  any  indorsement  on,  or  assignment  of  any  biU  <^  exchange 
or  promissory  note  for  the  payment  of  money,  or  any  acceptance  of  any  bill  of  exchange,  or  anj 
untlertaking,  warranty  or  order  for  the  payment  of  money,  with  intent,  in  any  of  the  cases 
aforesaid,  to  defraud  any  person  whatsoever,  every  such  offender  shall  be  guilty  of  felixiy,  and, 
being  convicted  thereof,  shall  suffer  death  as  a  felon."* 


CRIMINAL    LAW   CASES. 


291 


CENTKAL  CRIMINAL  COURT. 

July  Session,  1848. 

(Before  Lord  Chief  Justice  Wilde,  Maule,  J.,  and 

Parke,  B. 

Reg.  v.  FussELL.(a) 

Sedition —  Quashing  indictment —  Variance — Evidence. 

Where  an  indictment  contained  counts  for  sedition,  attending  a  seditious 
meeting  and  a  riot,  the  court  refused  to  quash  the  indictment,  or  compel 
the  counsel  for  the  prosecution  to  elect,  although  the  judgment  on  the 
kut  count  might  be  different  from  that  upon  the  others. 

The  words  set  out  in  an  indictment  for  sedition  were  these,  ^^  If  the  Queen 
neglects  to  recognize  tlie  people,  then  the  people  must  neglect  to  recog- 
nize the  Queen.**  It  was  proved  that  the  word  ^\ forget**  was  used  in 
both  instances,  and  not  ^^  neglect.**  Held  to  be  a  fatal  variance  as  far 
as  that  sentence  was  concerned,  and  that  the  passage  must  be  struck  out. 

Tlie  indictment  contained  these  words,  ^*' If  John  Mitchel  is  sent  out  of' 
his  country  every  Irishman  must  rise  and  avenge  the  insult  or  you  will 
be  no  longer  worthy  of  the  name.**  Instead  of  the  word  ^^  you,** 
the  tcord  "  they**  was  proved  to  have  been  used. 

Held  that  the  words  "  or  you  will  be  no  longer  worthy  of  the  name**  must 
be  struck  out ;  but,  as  the  former  part  of  the  sentence  was  complete  in 
itself  uncontrolled  by  that  which  came  after,  and  contained  what 
substantially  amounted  to  sedition,  it  might  stand. 

Hie  indictment  charged  the  following  words : — "  The  Government  is  not 
worthy  the  support  of  any  honest  man  ;  it  is  too  contemptible  to  be  re-- 
cognized,  and  you  must  use  your  best  endeavours  to  overthrow  it.  And 
now,  I  wish  to  impress  upon  you,  there  is  one  safe  way  of  getting  rid 
of  rulers.**  It  was  proved  that  the  word  "  bad**  had  been  used  im^ 
mediately  preceding  the  last  word  "  rulers.** 

Held,  that  the  variance  was  immaterial. 

Where  a  untness  for  the  prosecution  has  given  aw  account  of  what  was 
said  by  the  defendant  at  a  particular  transaction,  and  a  witness  is 
called  for  the  defence  to  give  a  different  one,  it  is  not  allowable  for  the 
defendants  counsel  to  put  to  him  the  precise  words  used  by  the  first 
witness,  and  ask  if  they  were  uttered  ;  but  the  witness  should  be  called 
upon  in  the  first  instance  to  give  his  version  of  the  matter,  and  when 
he  has  so  done,  he  may  be  asked  whether  this  or  that  expression 
was  tised. 

THE  defendant  was  indicted  for  making  a  certain  seditious 
speech.  There  were  other  counts,  charging  him  with  attend- 
ing an  unlawful  assembly,  and  a  count  for  a  riot.  When  the 
defendant  was  called  on  to  plead, 

Allen,  Seijt.  (with  whom  was  Huddleston  for  the  defendant),  ap- 
plied to  the  court  either  to  quash  the  indictment  or  to  put  the 


Reo. 

V, 
FCSSBLI. 


Sedition — 
Indictment. 


(a)  Reported  bj  B.  C  Robinson,  Esq.,  Barrister-at-Law. 
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K^o  counsel  for  the  crown  to  an  election  on  which  count  they  would 
FussBLL.  proceed.  It  was  conceded  that,  in  general,  several  counts  in  mis- 
7T"  demeanor  might  be  joined  in  one  indictment,  but  tliat  was  subject 
Indictment.  ^^  the  proviso,  that  the  judgment  would  be  the  same  on  each. 
Here  the  judgment  would  be  different,  for  the  court  had  power, 
under  the  3  Geo.  4,  c  114,  to  sentence  a  defendant  convicted 
of  a  riot  to  hard  labour,  and  this  could  not  be  done  under  the 
other  counts.  The  principle  upon  which  the  rule  contended  for 
rests,  is  that  a  multiplicity  of  charges  in  the  same  indictment  tends 
to  embarrass  the  defendant,  and  therefore  the  court  will  interfere 
for  his  protection.  R,  v.  Younff,  3  T.  R.  98,  is  an  authority  in 
tiS^iSmSf  poiiit.  There  Buller,  J.  says,  "  but  if  it  appear,  before  the  de- 
fendant has  pleaded  or  the  jury  are  charged,  that  he  is  to  be  tried 
for  separate  offences,  it  has  been  the  practice  of  the  judges  to 
quash  the  indictment  lest  it  should  confound  the  prisoner  m  his 
defence,  or  prejudice  him  in  his  challenge  of  the  jury,  for  he  might 
object  to  a  juryman  trying  one  of  the  offences,  though  he  might 
have  no  reason  to  do  so  in  the  other.  But  these  are  only  matters 
of  prudence  and  discretion.  K  the  judge  who  tries  the  prisoner 
does  not  discover  it  in  time,  I  think  he  may  put  the  prosecutor  to 
his  election  on  which  count  he  will  proceed.  I  did  it  at  the  last 
sessions  at  the  Old  Bailey."  The  distinction  was  recognized  in 
R.  V.  Johnson,  3  Maule  &  Sel.  549. 

PAiiKE,  B. — That  was  a  case  of  felony,  and  Mr.  J.  Bullers 
dictum  has  reference  to  a  felony. 

Allen,  Serjt.,  submitted  that  the  principle  was  the  same  in 
misdemeanors  as  in  felonies.  No  other  cnterion  was  suggested 
than  this,  "  would  the  judgment  be  the  same  ?"  Here  one  set  of 
coimts  are  &amed  at  common  law — another  under  statute  law,  and 
the  punishment  is  different.  R.  v.  Kingston,  8  East,  46,  was  a  case 
of  misdemeanor,  in  which  different  offences  were  joined  in  one 
indictment.  There  the  objection  was  taken  by  demurrer,  which 
was  overruled,  but  Lord  EUenborough,  C.  J.,  said,  "  this  would 
have  been  a  good  ground  of  application  to  the  discretion  of  the 
court  to  quash  the  indictment  for  the  inconvenience  which  may 
arise  at  the  trial  from  joining  different  counts  against  different 
offenders;  but  where,  to  the  offences  so  charged  in  different 
counts,  there  may  be  the  same  plea,  and  the  same  judgment,  there 
is  no  authority  for  saying  that  such  joinder  in  one  indictment  \& 
bad  in  point  of  law."   R.  v.  Towle,  2  Marshall,  466,  was  also  dted. 

The  Attorney  General  (with  whom  were  fVelsby,  Bodkin,  and 
Clerk,  for  the  prosecution),  were  not  called  upon. 

Wilde,  C.  J. — (After  consulting  Parke,  B.,  and  Macle, 
J. ) — It  does  not  appear  to  us  that  this  is  a  case  in  which  we  can 
interfere  in  the  way  suggested  by  the  learned  counsel  for  the 
defendant.  Whether  any  particular  form  of  indictment  will  or 
will  not  have  the  effect  of  embarrassing  the  person  accused,  must 
be  judged  of  from  the  nature  of  the  charges  which  are  contained  in 
the  different  coimts.  It  cannot  be  contended  that  there  is  such 
an  objection  on  the  face  of  the  indictment  as  would  furnish  groand 
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for  a  demurrer.     It  charges  seditious  speaking,  attending  an  ille^        K^^^- 
meeting,  and  a  riot.     Now  that  may  be  all  one  transaction  ;  tne      fu^ku. 
meeting  may  have  been  illegal, — ^there  may  have  been  seditious        -7-;- 
speaking,  and  the  proceedings  may  have  gone  far  enough  to  con-    ^l^l^H^t, 
stitute  a  riot.     One  of  my  learned  brethren  has  mentioned  a  case 
in  point,  and  which  was  tried  before  him ; — a  man  was  charged 
witn  wounding  nine  cows ;  he  had  done  it  at  one  and  the  same 
time,  and  in  the  same  stable.     He  was  arraigned  on  nine  different 
counts,  and  it  was  contended  that  there  were  nine  offences,  but 
the  learned  judge  refused  to  interfere  because  it  was  all  part  of 
one  and  the  same  transaction,  and  had  no  tendency,  therefore,  to 
embarrass  the  defendant  in  his  defence.     So  here  the  presumption 
on  looking  at  the  charges  is,  that  they  all  originate  in  one  set  of 
circumstances.     Fully  admitting,  therefore,  the  propriety  of  inter- 
fering where  a  defenoant  is  likely  to  be  unfairly  endangered  by  the 
mode  in  which  he  is  indicted,  we  all  think,  in  the  absence  of 
any  specified  hardship  or  diflSculty,  we  ought  to  refuse  the  defen- 
dant's application. 

The  defendant  then  pleaded  not  guilty y  and  the  case  proceeded. 
At  the  close  of  the  evidence  for  the  prosecution, 

AUetiy  Serjt.  submitted  that  there  were  several  variances  between  Variincei. 
the  record  and  the  evidence  which  were  material.  It  is  charged 
in  the  indictment  that  the  defendant  says,  speaking  of  John 
Mitchel,  "  I  now  ask  the  same  question  and  adopt  his  vJews ;  if 
the  Queen  neglects  to  recognize  the  people,  then  tne  people  must 
neglect  to  recognize  the  Queen."  The  evidence  is  that  tne  word, 
in  both  instances,  was  forget  and  not  neglect.  This  totally  alters 
the  sense  of  the  passage,  and  therefore  is  a  material  variance. 

Pabke,  B. — No  doubt  you  must  prove  some  of  the  precise 
words,  but  the  question  is  whether  that  part  where  the  variance 
occurs  may  not  be  rejected. 

AUeUy  Serjt. — Then  it  is  alleged  in  the  indictment  that  these 
words  were  used, — **  If  John  Mitchel  is  sent  out  of  his  country 
every  Irishman  must  rise  and  avenge  the  insult  or  you  will  be  no 
longer  worthy  of  the  name."  The  evidence  is  that  **they^  was  the 
word  used  instead  of  "youJ*^  It  is  obvious  that  this  is  very  mate- 
rial ;  the  words  in  the  indictment  imply  that  he  intended  to  stir  up 
and  incite  those  whom  he  was  addressing :  substitute  the  word  tkeyy 
and  it  might  be  a  mere  passing  observation  as  to  some  other  per- 
sons living  in  another  country. 

Maule,  J. — But  it  was  stated  by  the  witness  that  those  the 
defendant  was  addressing  were  principally  Irish,  so  that  you  and 
they  would  amount  to  much  the  same  thing. 

Allen,  Seijt. — Then  the  indictment  charges  these  words  to  have 
been  used, — "  The  government  is  not  worthy  the  support  of  any 
honest  man;  it  is  too  contemptible  to  be  recognized,  and  you  must 
use  your  best  endeavours  to  overthrow  it ;  and  now  I  wish  to  im- 
^688  upon  you  there  is  one  safe  way  of  getting  rid  of  rulers." 
The  evidence  is  that  the  words  were  "  getting  rid  of  bad  rulers." 
These  the  learned  counsel  contended  were  material  variances  and 
vitiated  the  indictment. 
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Reo.  The  Attorney  General  submitted  that  the  alleged  variances  were 

FusfflSLL.      immaterial ;  or  if  it  were  otherwise,  those  particular  parts  might 
-rr        be  rejected  and  the  remainder  might  he  submitted  to  the  jury  as 
Indictment.    ^^V^J  sufficient  to  sustain  the  various  counts. 

Wilde,  C.  J. — (After  consulting  the  other  judges.) — The  rule 
that  has  been  suggested  is  no  doubt  the  correct  rule.  When  the 
indictment  sets  forth  certain  specific  matter,  which  is  charged  to 
Judffment  as  to  '^^  sedition,  it  is  essential  that  so  much  of  that  matter  shall  be 
the  yariances.  proved  as  will  support  the  charge ;  it  is  quite  immaterial  that  a 
iX)rtion  is  unproved  if  there  is  enough  left  substantially  to  consti- 
tute sedition.  Now,  as  to  the  first  sentence  in  which  variance  is 
alleged, — "If  the  Queen  neglect  to  recognize  the  people,  then  the 
people  must  neglect  to  recognize  the  Queen,"  there  is  scarcely  any 
word  which  could  be  omitted  without  destroying  the  sense  of  the 
passage.  To  substitute  the  word  forgets  for  neglects  would  too  far 
alter  its  meaning,  and  I  think,  therefore,  that  that  sentence  must 
be  considered  as  struck  out  of  the  indictment. 

The  next  alleged  variance  is  where  the  pronoun  "  you "  is  in  the 
indictment,  and  "  they "  is  proved.  The  first  portion  of  the  sen- 
tence is  this,  "  If  John  Mitchel  is  sent  out  of  his  country  every 
Irishman  must  rise  and  revenge  the  insult,"  that  is  literallj 
proved ;  and  it  goes  on  "  or  you  will  no  longer  be  worthy  of  the 
name."  The  first  part  is  a  sentence  complete  in  itself,  and  con- 
tains seditious  matter,  and  the  question  is  whether  it  may  not  be 
separated  from  the  latter  part  where  the  variance  occurs,  and 
which  must,  no  doubt,  be  rejected.  We  think  it  may,  for  the 
latter  clause  in  no  way  controls  or  affects  the  former.  Suppose  the 
defendant  had  not  been  charged  with  using  the  latter  words  at  all, 
surely  the  indictment  would  not  be  objectionable  on  that  account. 
It  does  not  profess  to  charge  all  that  w^as  said ;  it  selects  certain 
matter,  which  it  charges  to  be  seditious,  and  what  is  charged  to  be 
seditious  is  not  the  less  so  because  additional  seditious  matter  i? 
proved  which  is  not  charged.  Wo  think,  therefore,  that  the  former 
part  of  the  sentence  may  stand,  but  that  the  latter  must  be  re- 
jected. The  last  objection  is  that  in  the  passage,  "  there  is  one 
safe  way  of  getting  rid  of  rulers  who  forget  their  duty  to  their 
country,"  the  word  "^wc?"  is  proved  to  have  been  used  before 
"  rulers.'^^  It  does  not  appear  to  us  that  that  word  at  all  alters  the 
meaning  of  the  sentence.  The  defendant  is  proved  to  have  uttered 
all  that  he  is  charged  with  and  something  more,  but  this  something, 
although  it  may  render  the  expression  stronger  and  more  cogent, 
does  not  vary  the  sense.  If,  on  the  contrary,  it  had  qualified  or 
lessened  it,  the  objection  might  have  been  a  good  one.  As  it  is, 
we  are  bound  to  hold  that  the  variance  is  immateriaL 

In  the  course  of  the  defendant's  case,  Huddleston  asked  one  of 
his  own  witnesses  whether  the  defendant  had  made  use  of  certain 
expressions — (putting  to  him  the  very  words  used  by  a  witness  for 
the  prosecution)— with  a  view  to  elicit  from  him  a  n^ative* 
Evidence.  Xnc  Attorney  General  objected  to  the  question  on  ue  f^romid  of 

its  being  a  leading  one.     This  was  not  a  case  of 
diction,  where  a  former  witness  had  denied,  on 
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that  certain  specific  words  were  used,  and  subsequently  another 
witness  was  called  to  prove  them. 

HuddhstovL — Certain  witnesses  have  come  to  speak  to  certain 

Erecise  words,  and  pledge  themselves  that  those  words  were  uttered 
y  this  defendant.  I  call  a  witness  to  show  that  those  expressions 
were  not  uttered,  and,  therefore,  according  to  the  ordinary  rule,  I 
am  entitled  to  put  into  the  witness's  mouth  the  exact  words  to 
which  the  other  witnesses  have  pledged  themselves.  The  facts,  no 
doubt,  differ  from  those  put  by  the  Attorney-General,  but  the 
principle  is  the  same. 

Wilde,  C.  J. — Where  one  witness  has  given  an  account  of  a 
transaction,  and  another  is  called  to  give  a  different  account, 
it  is  not  the  common  rule  to  put  to  the  second  witness  what  the 
first  has  said,  but  to  call  upon  him  to  give  his  version  of  the  mat- 
ter, and  when  he  has  so  done,  then  to  ask  him  whether  this  or  that 
expression  was  not  used. 

Parke,  B. — It  has  always  been  held  much  the  better  way  to 
a^k  what  has  been  said.  It  cannot  be  tolerated  that  you  should 
put  the  words  into  the  mouth  of  the  witness  in  the  first  instance. 


Rco. 

r. 

FuSSEhL. 


Sedition — 
Indictment, 


NORTHERN  CIRCUIT. 
Lancaster  Assizes,  1848. 


February  16. 

(Before  Mr.  Baron  Aldekson.) 

Reg.  v.  Mary  CLEGG.(«i) 

Indictment  for  damaging  a  warp. 

A  uHirp  not  sized^  but  on  its  way  to  the  sizers  to  be  sized,  to  fit  it  for 
being  used  in  manufacturing  goods,  is  not  a  warp,  "  tw  any  stage, 
process,  or  progress  of  manufacture,"  or  ^^  prepared  for,  or  employed 
in,  carding,  spinning,  SfC,"  within  the  7  4*  ^  ^^^'  "^j  ^*  «^^>  *•  ^j  though 
the  indictment  is  not  bad  for  not  averring  it  to  be  so, 

MARY  CLEGG  was  indicted  (under  the  7  &  8  Geo.  4,  c  30, 
8.  3)  for  having,  at  Great  and  Little  Marsden,  unlawfully 

damaged  a  cotton  warp,  the  property  of  Margaret  Walker.(^)  

Segar  and  Blair  conducted  the   prosecution,   and   James  and    Damaging  a 
Pollock  defended  the  prisoner.  •^*"y- 

(a)  Beported  by  T.  Campbell  Fostcji,  Esq.,  Barrister-at-Law. 
(6)  Arch.  Crim.  Pleading,  10th  edit  324. 


Rso. 

9. 

Mart  Clego. 
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Indictment. 


2ndoonnt. 


^«*-  The  indictment  was  in  the  following  form : — 

Mart  CuBoo.       Lancaster,  to  wit : — The  jurors  for  our  lady  the  Queen  upon 

their  oath  present,  that  Mary  Clegg,  late  of  the  parish  of  Warley, 

Damaging  a  in  the  county  of  Lancaster,  the  wife  of  David  Clegg,  on  the  ITA 
day  of  January,  a.  d.  1849,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  certain  goods  and  articles  of 
cotton,  to  wit,  one  cotton  warp,  of  the  value  of  1/L,  of  the  goods 
and  chattels  of  Kichard  Brown  and  another,  his  copartner;  and 
one  other  cotton  waip,  of  the  value  of  I/.,  of  the  goods  and  diat- 
tels  of  Margaret  Walker ;  one  other  cotton  warp,  of  the  value  of 
1  /.,  of  the  goods  and  chattels  of  John  Nicholas  Hopwood^  the  said 
goods  and  chattels  respectively  then  and  there  heing  in  a  stage  and 
progress  of  manufacture  and  then  and  there  being  found,  unlaw- 
fully, maliciously,  and  feloniously  did  damage,  by  then  and  there 
pouring  and  throwing  on  the  same  warp  a  large  quantity,  to  wit, 
one  ounce  of  a  certain  corrosive  and  destructive  acid,  to  wit,  sulphuric 
acid,  and  by  then  and  there,  by  and  with  the  said  acid,  felomously 
burning  the  said  warps,  so  then  and  there  being  in  a  stage  and  pro- 
gress of  manufacture,  with  intent  then  and  there  felomously  to 
destroy  the  said  warps,  and  to  render  the  same  useless,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present,  that  the  said  Mary  Clegg,  oa  the  day  and  year  aforesaid, 
with  force  and  arms,  at  the  parish  aforesaid,  m  the  county  afore- 
said, certain  goods  and  articles  of  cotton  in  a  stage  of  progress  of 
manufacture,  to  wit,  one  cotton  warp,  of  the  value  of  li  of  the 
goods  and  chattels  of  Margaret  Walker  then  and  there  being, 
unlawfully,  maliciously,  and  feloniously  did  damage,  to  wit,  by 

t)Ouring  and  throwing  on  the  same  last-mentioned  warp,  a  certain 
arge  quantity,  to  wit,  one  ounce,  of  a  corrosive  and  destructive 
acid,  to  the  jurors  aforesaid  unknown,  with  intent  then  and  there 
feloniously  to  destroy  the  said  last-mentioned  warp,  to  the  ereat 
damage  of  the  said  Margaret  Walker,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lady  the  Queen,  her  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Mary  Clegg,  on  the  day  and  year  aforesaid, 
with  force  and  arms,  at  the  parisn  aforesaid,  in  the  county  afore- 
said, certain  goods  and  articles  of  cotton,  to  wit,  one  cotton  warp^ 
of  the  value  of  1/.,  of  the  goods  and  chattels  of  Margaret  Walker, 
unlawfully,  maliciously,  and  feloniously  did  bum,  and  destroy,  and 
damage,  with  intent  then  and  there  feloniously  to  destroy  the 
same,  and  to  render  the  same  useless,  to  the  great  damage  of  the 
said  Margaret  Walker,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity. 

It  appeared  that  the  prosecutrix  formerly  carried  on  business  as 
a  warp  sizer  in  partnership  with  David  Cleg^,  near  Colne,  and 
after  his  death,  the  business  was  carried  onby  the  proeecatrix 


8rdeonnt. 
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alone.     It  appeared  that  there  had  been  some  disputes  between        ^*°- 
the  Clegffs  and  Mrs.  Walker  after  David  Clegg's  death.     The  mary  Cleoo. 

Erisoner  lived  at  a  place  named  Primett-bridge,  at  David  Clegg's  
ouse,  Primett-bridge  being  on  the  road  between  Settle  and  CoTne.  ^""'Z^j,"^  ** 
On  the  17th  of  January  last,  Messrs.  Brown  and  Co.,  who  carry 
on  business  near  Settle,  as  manufacturers,  had  occasion  to  send 
some  warps  to  JMrs.  Walker's  to  be  sized ;  and  James  Hopwood, 
a  carter,  was  sent  with  the  warps.  He  had  arrived  as  far  as 
Primett-bridge  about  half-past  nine  in  the  evening,  when  he 
stopped  there  a  short  time  to  feed  his  horse,  and  left  his  cart  and 
horse  on  the  road  whilst  he  went  to  get  a  horse-cloth.  The  even- 
ing was  rather  dark.  On  returning  he  saw  a  woman,  whom  he 
b^eved  to  be  the  prisoner,  close  to  the  cart's  tail  and  he  saw  her 
enter  Clegg's  house.  He  then  drove  on.  When  he  got  to 
Brou^hton,  he  discovered  that  one  of  the  "sheets"  of  warp  was 
turned  black,  and  he  left  it  at  Gargrave.  This  warp  "sheet" 
appeared  to  have  been  destroyed  by  vitriol. 

James  submitted  that  on  these  facts  the  indictment  would  not 
lie  under  the  statute  (7  &  8  Geo.  4,  c.  30,  s.  3) ;  these  were  goods 
on  the  road,  and  not  in  any  "  stage,  process,  or  progress  of  manu- 
facture," or  "prepared  for,"  or  "employed  in  spinning,"  &c 
They  were  not  so  prepared,  as  they  required  "  sizing,"  and  they 
were  not  "  employed  in  any  manufacture."  The  indictment 
charged  the  goods  to  be  in  "  a  stage  and  progress  of  manufacture." 
The  goods  were  in  the  process  of  conveyance  from  one  place  to 
another,  and  could  not  be  said  to  be  under  the  first  branch  of  the 
section  of  the  act  of  Parliamcii  on  which  the  indictment  was 
framed.  Neither  would  the  3rd  ccunv  of  the  indictment  lie  on  the 
second  branch  of  the  section  of  the  statute.  The  third  count  charged 
the  prisoner  with  damaging  a  "  cotton  warp ;"  but  the  statute  re- 
quired it  to  be  "prepared  for,"  or  "employed  in  carding,  spinning, 
throwing  weaving,  pulling,  shearing,  or  otherwise  manufactu- 
ring." This  was  not  a  warp  "  prepared  for,"  any  such  process ; 
it  required  "sizing,"  to  enable  it  to  be  used  in  any  manu- 
fiEU^ture.  (a) 

Blair  submitted  that  the  indictment  was  sufficient,  and  need 

(a)  The  following  is  the  section  of  the  statute: — ^  If  any  person  shall  nnlawfolly  and  mali- 
doQslj  cut,  hreak  or  destroy,  or  damage  with  intent  to  destroy,  or  to  render  useless,  any  goods 
or  articles  of  nlk,  wooUen,  Unen,  or  cotton,  or  of  any  one  or  more  of  those  materials  mixed  with 
each  other,  or  mixed  with  any  other  material,  or  any  frame- work,  knitted  piece,  stocking,  hose, 
or  lace,  respectiyely,  being  in  the  loom  or  frame,  or  on  any  machine  or  engine,  or  on  the  rack 
or  tenters,  or  in  amf  stage,  proceUj  or  progress  of  manufacture ;  or  shall  unlawfully  and  mali- 
doaaly  cut,  break,  or  destroy,  or  damage  with  intent  to  destroy,  or  to  render  useless  any  warp 
or  ahnte  of  silk,  woollen,  linen,  or  cotton,  or  of  any  one  or  more  of  those  materials  mixed  with 
each  other,  or  mixed  with  any  other  material,  or  any  loom,  frame,  machine,  engine,  rack,  tackle, 
or  implement,  whether  fixed  or  moyeable,  prepared  for  or  employed  in  carding,  spinning, 
throwing,  wearing,  fulling,  shearing,  or  otherwise  manufacturing  or  preparing  any  such  goods 
or  articles;  or  shall  by  force  enter  into  any  house,  shop,  building,  or  place,  with  intent  to 
commit  any  of  the  offences  aforesaid,  every  such  offender  shall  be  guilty  of  felony,  and  being 
oooTicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the 
•eas  for  life,  or  fw  any  term  not  less  than  seven  years,  or  to  be  imprison^  for  any  term  not 
exoemlxng  four  years  ;  and  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped 
(if  the  court  shall  so  think  fit,)  in  addition  to  such  imprisonment.** 
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R*»-        not  allege  that  the  goods  were  **  prepared  for,"  or  "  employed  in 
Mart  Cleoo.  naanufacture."     He  referred  to  the  case  of  Rex  v.  Ashiauy  2  B. 
&  Ad.  750 ;  in  which  case  it  was  held  by  Lord  Tenterden,  in  deli- 


Damaginga  yering  the  judgment  of  the  Court  of  King's  Bench,  on  a  writ  of 
*^   *        error,  "  not  to  be  necessary  to  allege  specifically  in  the  count  that 
the  warps  therein  mentioned  were  prepared  for  or  employed  in 
carding,  spinning,  weaving,"  &c.  (a)  , 

Alderson,  B. — The  goods  damaged  were  warps  sent  to  Brown 
and  Co.'s  to  be  sized,  and  before  they  arrived  at  the  sizer's  for 
the  purpose  of  being  sized,  you  charge  them  with  being  damaged. 

Blair  apprehended  it  was  still  an  article  **  prepared  for"  manu- 
facture, and  was  still  in  a  "process  of  manufacture,"  requiring 
something  to  be  done  to  it  to  complete  it,  and  that  it  was  within 
the  meaning  of  the  section. 

Alderson,  B. — The  warp  must  be  something  altogether  pre- 
pared for  manufacture,  and  the  proof  must  be  of  something  com- 
pletely prepared  for  manufacture.  It  may  be  that  the  third  count 
is  not  bad  for  not  stating  the  warp  to  be  completely  **  prepared 
for"  manufacture;  but  it  is  not  sufficient  without  proof  to  sup- 
port the  want  of  that  averment.  He  would,  however,  consult  his 
brother  Coleridge  on  the  point. 

On  his  return,  his  lordship  said — We  have  considered  the 
question,  and  both  agree  that  the  words  "prepared  for"  and  in 
process  of  manufacture  must  be  considered  as  referring  to  the 
warp.  We  are  both  agreed  that  the  warp  is  not  a  warp,  unless  it 
be  prepared  for,  or  used  in  a  certain  process  of  manufacture.  His 
lordship  having  referred  to  and  read  the  judgment  in  Rex  v.  Ash- 
ton  {b)  continued — I  should  be  of  opinion  that,  in  order  to  bring 
the  case  within  the  statute,  it  will  not  do  simply  to  prove  any  warp 
to  have  been  damaged,  except  a  warp  damaged  which  was  **  pre- 
pared for,"  and  in  the  process  of  manufacture  of  goods  of  this 
description.  But,  as  there  may  be  some  doubt  as  to  the  facts,  I 
think  it  better  to  take  the  opinion  of  the  jury,  how  far  this  was  a 
warp  prepared  for,  or  in  the  process  of  the  manufacture  of  goods; 
as  until  it  was  wliat  is  called  "  sized,"  it  is  my  impression  that 
it  was  not  such  a  warp,  though  called  *^  a  warp,"  in  popular  lan- 
guage. On  these  facts  being  found,  if  necessary,  I  will  reserve 
the  case. 

The  defence  was,  that  there  was  a  mistake  in  the  identity  of  the 
prisoner. 

The  jury  acquitted  the  pfistmer. 

(a)  See  2  Rofisell,  by  Greaves,  p.  5S6. 
(6)  Uhi  supra. 
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CENTRAL  CRIMINAL  COURT. 

January   Session,  1849. 

January  1. 

Reg  v.  PARKER.(a) 

Notice  of  trial  in  misdemeanor. 

^here  a  defendant  is  under  recognizances  to  appear  and  take  his  trial  at 
a  partictdar  session  of  the  Central  Criminal  Court,  no  notice  of  trial 
to  the  prosecutor  is  requisite,  and  he  is  bound  to  be  prepared  to  try  at 
that  session, 

rHE  defendant  was  indicted  for  perjury,  the  indictment  had  Beg. 

been  found  at  the  last  session,  and  the  prosecutor  had  obtained  *• 

ocess,  but  the  writ  was  not  executed,  as  the  defendant,  hearing  ^rkkb. 

at  the  indictment  had  been  found,  put  in  bail,  and  now  appeared  Practice^ 

take  his  trial.  Notice g  trial 

Ballantine  (for  the  prosecution)  submitted  that  he  was  not  misdemeanor, 
•und  to  bring  the  case  on.  The  prosecutor  had  not  received  any 
►tice  that  the  defendant  would  surrender,  and  was  not  therefore 
epared  with  his  witnesses.  A  notice  was  always  required  to  be 
ven  when  the  defendant  was  out  on  bail,  otherwise  the  prosecutor 
ight  be  put  to  great  and  needless  expense,  by  bringing  down  his 
itnesses  when  the  defendant  did  not  choose  to  appear. 
Jones,  Serjt.,  (with  whom  was  Prentice,  for  the  defence,)  con- 
Qded  that  the  defendant  being  bound  over  to  appear  at  the  ses- 
>n8,  was  entitled  to  demand  a  trial.  If  he  did  not  appear,  his 
cognizances  might  be  estreated,  and  the  prosecutor  might  there- 
re  fairly  assume  that  he  would  be  present  in  court,  and  should 
mself  be  prepared  to  enter  upon  his  case. 

Ballantine  said  that  the  practice  had  always  been  otherwise,  and 
at  it  would  be  very  desirable  that  some  rule  should  be  laid  down 
the  subject. 

The  Recorder. — It  seems  to  me  that  there  is  no  ground  now 
:  requiring  such  notice  to  be  given.  It  was  otherwise  when  a 
fendant  out  on  bail  might  have  traversed,  and  had  thus  the 
tion  of  postponing  his  trial.  That  right  is  now  taken  away,  as 
•  as  this  court  is  concerned,  and  I  thmk  it  no  longer  requisite 
at  a  man  should  give  notice  that  he  would  comply  wdth  a  law, 
e  evasion  of  which  would  subject  him  to  penalties.  I  consider  a 
m  on  bail  to  be  in  custody  of  the  law,  and  if  he  woidd  be 
titled  to  claim  a  trial  if  in  actual  custody,  he  is  not  deprived  of 
at  right  because  he  is  under  recognizances  to  surrender.  It 
)iJd  be  a  hard  case  if  the  defendant  were  held  bound  to  appear, 
lile  the  prosecutor  was  to  have  the  chance  of  appearing  or  not 
his  pleasure.  When  he  obtained  process  he  undertook  to  pro- 
:ute  with  effect,  and  must  be  prepared  to  do  so.  I  think  it  nght 
3refore  to  lay  down  the  rule,  that  under  such  circumstances  no 
tice  is  necessary. 

(a)  Beported  bj  B.  C.  Bobinson,  Esq.,  Barrister-at-Law. 
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CROWN  CASE  RESERVED. 

January  20,  1849. 

Before  Lord  Denman,  C.  J.,  Park£,  B.,  Aldebson,  B., 
Coleridge,  J.,  and  Coltman,  J. 

Reg.  v.  WATER8.(a) 

Murder — Manslaughter — Description  of  deceased. 

In  an  indictment  for  murder^  the  first  count  alleged^  that  the  prisoner, 
'*  in  and  upon  a  certain  infant  female  child^  bom  of  the  body  of  her 
the  said  Sarah  Waters,  of  tender  age,  to  wit  of  about  the  age  ^  two 
days,  did  make  an  assault,^  S^c,,  and  went  on  to  state  a  murder  bjf 
poisoning. 

The  2nd  count  charged  an  assault,  "  in  and  upon  the  said  infant  female 
child,  so  bom  of  the  body  of  her  the  said  Sarah  WaJters^  ifc.  and 
then  set  forth  the  cause  of  death  to  have  been  the  exposing  the  child 
on  a  heap  of  ashes^  leaving  it  there  exposed  to  the  inclemency  of  the 
weather.  But  there  W€U  no  allegation  in  this  count  of  the  child!*s  age, 
or  that  it  was  of  tender  years,  so  that  the  natural  consequence  of  the 
exposure  would  be  its  death. 

Held,  nevertheless,  that  the  2nd  count  was  good  after  verdict 

Held,  also,  that  describing  the  child  in  the  indictment  as  **  not  named,* 
was  not  m<Uter  of  objection. 

THE  following  case  was  reserved  by  Mr.  R  Rolfe: — He 
prisoner  was  tried  before  me  at  the  last  December  sesaon 
of  the  Central  Criminal  Court,  on  charge  of  murder. 

The  first  count  of  the  indictment  charged  that  the  prisoner,  ^in 
and  upon  a  certain  infant  female  child,  bom  of  the  body  of  her 
the  said  Sarah  Waters,  and  of  tender  a^e,  to  wit  of  about  the  age 
of  two  days,  and  not  named,"  feloniously,  and  of  her  malice  afore- 
thought, did  make  an  assault,  and  it  then  goes  on  to  chaise  that 
she  caused  the  child  to  take  poison,  and  so  murdered  her. 
The  second  count  of  the  indictment  was  as  follows : — 
2nd  Count — And  the  jurors  aforesiud,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Sarah  Waters,  aiterwanls,  to  wit 
on  the  day  aforesaid,  and  in  the  year  aforesaid,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid^  and  within 
the  jurisdiction  of  the   said   court,  in  and  upon  the  siud  infiuit 
female  child,  so  born  of  the  body  of  her  the  said  Sarah  Waters, 
and  not  named  as  aforesaid,  in  the  peace  of  God,  and  our  said 
Lady  the  Queen,  then  and  there  being,  feloniously,  wilfully,  and 
of  her  malice  aforethought,  did  make  an  assault,  and  that  she,  the  aid 
Sarah  Waters,  with  both  her  hands,  the  said  infant  female  child, 
in  and  upon  a  certidn  heap  of  dust  and  ashes  there  situate,  and 

(a)  B«ported  by  B.  C.  Bobdisov,  Ei^  Bairistar-ai-Law. 
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being  in  the  open  air,  there  feloniously,  wilfiilly,  and  of  her  malice        Rko. 
aforethought,  did  cast  and  throw,  and  that  the  said  Sarah  Waters  "• 

feloniously,  wilfully,  and  of  her  malice  aforethought,  did  then  and        j^™*- 
there  leave  the  said  infant  female  child  in  and  upon  the  said  heap     Murder— 
of  dust  and  ashes,  in  the  open  air,  there  as  aforesaid,  exposed  to    i^ictmem. 
the  cold  air  for  a  long  space  of  time,  to  wit  for  the  space  of  twelve 
hours,  by  means  of  whicn  said  exposure  to  the  cold  air,  as  aforesaid, 
the  said  infant  female  child  became  mortaUy  chiUed,  benumbed,  and 
frozen  in  her  body,  of  which  said  exposure  to  the  cold  air,  and  of 
the  mortal  chilling,  benumbing,  and  freezing  in  her  body,  thereby 
occasioned,  the  said  infant  female  child  then  and  there  died,  and  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
Sarah  Waters,  the  said  infant  female  child,  in  manner  and  form 
last  aforesaid,  feloniously,  wilfiilly,  and  of  her  malice  aforethought, 
did  kill  and  murder,  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity.     The  prisoner  was  also  charged  on  the 
coroner's  inquisition,  which  charged — 

That  Sarah  Waters,  late  of  the  parish  of  St.  Mary,  White-  Caae. 
chapel,  in  the  county  of  Middlesex,  on  the  21st  day  of  November, 
in  tne  year  aforesaid,  at  the  parish  last  aforesaid,  in  the  coimty 
aforesaid,  the  said  female  child  from  her  body,  by  the  providence 
of  Grod  did  bring  fofth  alive,  and  that  the  said  Sarah  Waters,  not 
having  the  fear  of  God  before  her  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil  afterwards,  to  wit  on  the 
22nd  day  of  November,  in  the  year  aforesaid,  at  the  said  parish  of 
St.  George,  Hanover-square,  in  the  said  liberty,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Crimhial 
Court,  in  and  upon  the  said  female  child,  so  alive,  and  in  the  peace 
of  God,  and  ot  our  said  Lady  the  Queen,  then  and  there  being, 
feloniously,  wilfiilly,  and  of  her  malice  aforethought,  did  make  an 
assault,  and  that  the  said  Sarah  Waters,  the  said  female  child  so 
being  alive,  then  and  there  did  take  and  carry  to  a  certain  dung- 
hole,  in  a  certain  mews  there  situate,  and  the  said  female  child  so 
being  alive,  then  and  there  feloniously,  wilfuUy,  and  of  her  malice 
aforethought,  in  the  said  dung-hole,  did  hide,  secrete,  and  conceal, 
and  the  smd  female  child  so  being  alive,  and  so  being  hidden, 
secreted,  and  concealed,  she,  the  said  Sarah  Waters,  then  and 
there  feloniously,  wilfully,  and  of  her  malice  aforethought,  did 
desert  and  leave  exposed  to^  the  inclemency  of  the  weather ;  and 
the  ssud  female  child  so  being  alive,  and  so  being  hidden,  secreted, 
and  concealed,  to  nourish,  sustdn,  and  support,  sne,  the  said  Sarah 
Waters  feloniously,  wilfully,  and  of  her  malice  aforethought,  did 
then  and  there  wholly  neglect  and  refuse.  By  means  of  which 
said  hiding,  secreting,  concealing,  and  deserting,  and  leaving  ex- 
posed to  the  inclemency  of  the  weather,  of  the  s^d  female  child,  by 
the  said  Sarah  Waters,  and  also  by  reason  of  the  said  neglect  and 
refusal  of  the  said  Sarah  Waters,  the  said  female  child  to  nourish, 
sustain  and  support,  the  siud  female  child  then  and  there  instantly 
died ;  and  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say 
that  the  said  Sarah  Waters,  her  the  said  female  child,  in  manner 
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and  form  aforesaid^  feloniously,  wilfully,  and  of  her  malice  afore- 
thought, did  kill  and  murder  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

At  the  trial,  the  jury  foimd  the  prisoner  guilty  of  manslaughter, 
on  the  2nd  count  only  of  the  indictment,  and  also  on  the  coroner's 
inquisition. 

A  motion  was  made  in  arrest  of  judgment,  on  the  groiind  that 
the  2nd  count  of  the  indictment  stated  no  crime.  The  age  being 
laid  under  a  videlicet,  it  is  consistent  with  all  which  is  stated  in  the 
count,  that  the  child  might  be  of  the  age  of  twenty  years,  and 
capable  of  taking  care  of  herself^  and  so  able  to  haye  prevented 
the  ill  effects  of  the  exposure  which  is  the  sole  cause  of  the  death 
alleged.  I  thought  the  objection  good,  and  I  did  not  think  it  safe 
to  rely  on  the  coroner's  inquisition,  because  the  name  of  the  child 
is  not  there  stated,  nor  any  reason  given  for  its  omission,  and  even 
in  the  indictment  it  seems  to  me  doubtful  whether  the  statement 
that  the  child  had  not  been  named  is  sufficient  to  dispense  with  the 
statement  of  its  name,  for  nan  constat  that  it  might  not  have 
acquired  a  name  by  reputation. 

As  to  the  necessity  of  stating  the  name,  see  Reg.  v.  Bissy  2  Moa 
93,  and  Reff.  v.  Shand,  2  Moo.  270. 

I  have  to  request  the  opinion  of  the  judge%  whether  either  the 
2nd  count  of  the  indictment,  or  the  coroner's  inquisition  are  suffi- 
cient to  warrant  a  judgment  for  manslaughter. 

Clerk  (with  whom  was  Bodkin  for  the  prosecution). — ^First^asto 
whether  the  child's  age  is  sufficiently  referred  to  in  the  2nd  count 
This  case  differs  from  R.  v.  Martin,  where  it  was  held  that  a  state- 
ment of  age  being  necessary,  the  words,  the  "said  E.  R,"  in 
the  2nd  count  was  not  sufficient ;  as  referring  to  the  frdl  descriptioa 
in  the  first :  here  the  words,  "  so  bom  as  aforesaid,"  carry  the  des- 
cription further. 

Coleridge,  J. — "  So  bom"  means  so  bom  of  the  body,  but  htf 
no  reference  to  age. 

Clerk. — I  contend,  moreover,  that  it  is  immaterial  what  age  the 
child  is  of,  if  the  act  charged  is  alleged  to  have  caused  the  detth, 
and  that  is  so  here. 

Alderson,  B. — The  death  of  the  child  is  caused  by  two  acts, 
the  throwing  it  on  the  ashes,  and  the  leaving  it  there.  Both  must 
be  unlawful  to  support  this  charge.  -  But  how  is  it  unlawful  to 
leave  a  grown  person  under  such  circumstances  ?  Yon  mint 
import  into  the  charge  the  tender  age  of  the  child  to  make  the 
leaving  it  there  a  felony. 

Clerk. — Then  as  to  the  name — 

Lord  Denman,  C.  J. — We  have  no  doubt  about  that  As  to 
the  other  question  we  will  reserve  our  judgment  upon  it. 

January  30. 

Parke,  B.  delivered  the  following  judgment : — 
If  the  2nd  count  in  the  indictment  had  charged  the  prisoDer 
with  causing  the  death  of  the  deceased  by  a  mere  nonf^nnoey 
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the  neglect  of  her  maternal  duty  towards  her  child,  it  would  have 
been  bad,  because  the  indictment  ought  to  have  stated  the  child  to 
hare  been  of  such  an  age,  or  in  such  a  situation  as  to  be  unable  to 
take  care  of  itself.  Supposing  an  averment  that  the  child  was  of 
tender  years  would  have  imported  such  an  inability,  there  is  no 
averment  in  this  count  that  tne  child  was  of  tender  years,  for  the 
reference,  in  the  commencement  of  it,  to  the  first  count,  does  not 
import  that  description.  It  contains  no  more  than  an  averment, 
that  the  child  was  an  infant  female  child,  bom  of  the  prisoner's 
body,  and  not  named.  (See  opinion  of  Mr.  Justice  Patteson,  Reg. 
v.  Martin^  6  C.  &  P.  217.) 

But  this  count  charged  the  prisoner  with  a  misfeazance,  a  wrong- 
ful act  in  assaulting  the  child,  and  casting  and  throwing  her  on  a 
dust-heap,  and  if  the  death  of  the  child  is  traced  to  this  act,  the 
offence  of  manslaughter  is  complete.  Is  it  then  traced  to  this 
WTongftd  act  ?  It  is  alleged  that  the  prisoner  having  cast  and  thrown 
the  deceased  on  the  heap  of  dust,  left  her  there,  that  is,  permitted 
her  to  continue  there,  exposed  to  the  cold  air,  by  means  of  which 
exposure  she  was  benumbed  and  died.  The  exposure,  therefore, 
is  chained  against  the  prisoner,  and  the  death  is  attributed  to  the 
exposure. 

It  is  not  expressly  averred  in  this  case,  that  the  child  was  of 
such  tender  years,  or  so  feeble  that  she  could  not  walk  away  and 
take  care  of  herself;  but  that  is  implied,  for  if  she  had  been  suf- 
fidently  old,  or  strong  to  do  so,  the  death  would  not  have  arisen 
from  the  exposure  by  the  prisoner,  but  from  the  act  of  the  child  in 
not  walking  away  and  taking  care  of  herself. 

Thus,  it  IS  established,  that  if^  in  an  action  on  the  case,  a  neglect 

18  charged  aeainst  the  defendant,  by  reason  whereof  the  plaintiff 

bad  sustained  damage,  the  question   whether  the  plaintiff  could 

have  avoided  that  damage  by  the  exercise  of  ordinary  care,  is 

always  open  on  not  guilty ;  and  after  verdict,  it  is  presumed  that 

the  jury  have  found  the  fact  of  the  neglect,  and  also  found  that 

the  consequential  damage  was  not  caused  by  the  want  of  ordinary 

care  in  the  plaintiff:  {Bridge  v.  Grand  Junction  Railway  Company y 

3  M.  &  W.  248 ;  Goldthorpe  v.  Hardman,  13  M.  &  W.  377 ;  and 

14  L.  J.,  N.  S.,  Exc.  61.)     In  this  case  the  jury  could  not  have 

found  the  prisoner  guilty,  without  actually  negativing  the  power 

of  the  child  take  care  care  of  herself,  and  escape  the  consequences 

of  the  unlawful  act  of  the  prisoner,  and  consequently  after  verdict 

that  fact  must  be  implied,  I  think  therefore  the  count  is  good  in 

UnB  respect. 

A  doubt  occurred  to  the  learned  judge  whether  the  description 
of  the  child,  as  being  "  not  named,"  was  sufficient.  "  Not  bap- 
tized** would  not  have  been  enough,  but  "not  named,"  which 
means  that  she  had  acquired  no  name,  either  by  baptism  or  usage, 
i^pears  to  be  quite  sufficient. 

Conviction  affirmed. 


Reo. 

r. 
Waters. 
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NORFOLK  CIRCUIT. 

Bucks  Spring  Assizes,  1849. 

Aylesbury,   March  6. 

(Before  Mr.  Baron  Rolfe). 

Reg.  v.  Turner  and  others,  (a) 

Night  poaching —  Then  and  there — Armed — ^9  Geo,  4,  c,  69,  s,  9. 

An  indictment  under  the  9  Geo.  4,  c.  69,  charged,  that  the  prisoners 
"  were  in  the  Great  Ground  on  the  Wth  Fehrtuiry,  armed  with  intent, 
then  and  there,  to  take  game,^  The  evidence  showed  that  the  prisoners 
were  all  seen,  for  thejfirst  time,  in  the  Great  Ground,  employed  in 
taking  dmon  two  nets  ;  after  this  was  done  they  picked  up  some  dead 
hares,  which  were  lying  on  the  ground  near  the  nets,  and  hanging  them 
on  long  sticks  over  their  shoulders,  walked  homewards  with  them.  It 
also  appeared  that  they  had  dogs  with  them  in  the  Great  Ground, 

Held,  that  the  questions  for  the  jury  were — First,  whether  they  toere  w 
the  Great  Ground  with  the  intent  to  take  game  at  that  time,  and  that 
such  intent  might  he  inferred  from  the  presence  of  the  nets  and  dogs, 
though  they  might  have  taken  the  hares  elsewhere. 

Held  adso,  that  the  allegation  that  they  were  *^  armed  **  could  not  be  sus- 
tained, unless  the  jury  should  be  of  opinion  that  they  took  the  sticks  for 
the  double  purpose  of  carrying  away  the  game,  and  of  attack  or  defemu 
in  the  event  of  their  being  interrupted  by  keepers  while  in  pursuit  of  game, 

Rio.        T^HE  prisoners  were  indicted  under  the  9  Geo.  4,  c  69,  &  9, 
«.  JL      and  the   indictment  charged,  that  they  were  in  a  certun 

AHD  oTHEBs.  cnclosed  land,  called  "  the  Great  Ground,"  armed  with  bludgeons, 
—    .     by  night,  with  intent  then  and  there  to  take  game. 

^^vid^ef  Dasent,  for  the  prosecution,  proved  that  the  four  prisoners  were 
first  seen  by  the  keepers,  and  all  in  the  Great  Ground,  at  four 
o'clock  a.m.,  on  the  11th  February,  when  they  were  all  employed 
in  taking  up  two  nets,  which  were  spread  across  a  gate  and  a  gap 
in  the  fence.  They  had  dogs  with  them,  and  wnen  they  had 
placed  the  nets  in  a  bag  they  took  up  five  hares  which  were  lyin^ 
dead  on  the  groimd  about  seven  yards  from  the  nets,  and  patting 
them  over  their  shoulders,  on  sticks,  walked  off  with  diem  towards 
the  village  in  which  they  all  lived.  The  keepers,  having  overtaken 
them,  caused  them  all  to  be  apprehended.  The  sticks,  when  pro- 
duced in  court,  appeared  to  be  about  four  and  a  half  feet  long,  and 
about  one  and  half  inches  in  diameter,  one  of  them  being  weighted 
with  an  iron  ferule,  while  another  had  a  large  knot  at  the  thick 
end. 

(a)  Reported  by  J.  B.  Dassht,  Esq.,  Barister-at-Lav. 
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PaweTy  for  the  prisoners,  submitted  that  there  was  no  sufficient  R«o- 
proof  of  the  material  averment  in  the  indictment  that  the  prisoners  tumier 
were  "  then  and  there  "  in  the  pursuit  of  game,  under  the  circum-  and  othkbs. 
stances  disclosed  by  the  keepers.  The  indictment  charged  that  ^.  ~ —  ^^^ 
the  prisoners  were  in  the  Great  Ground  on  a  certain  night,  to  the  ^eS^m^ 
number  of  four  or  more,  with  intent  then  and  there  to  take  game ; 
and  it  was  necessary  to  show  that  allegation  by  distinct  proof  that 
they  were  in  pursuit  of  game  at  that  moment,  and  in  that  par- 
ticular close.  It  was  true  that  they  had  nets  spread  there,  and 
that  they  were  seen  to  take  up  and  carry  away  five  hares,  which 
were  lying  dead  near  the  nets,  and  that  they  had  dogs  with  them, 
but  all  that  was  consistent  with  the  fact  that  they  had  taken  those 
hares  elsewhere,  and  were  returning  home  across  the  Great 
Ground,  where  they  had,  early  in  the  night,  placed  the  nets 
without  success.  They  would  not  then  be  then  and  there  in 
pursuit  of  game,  and  that  being  so,  they  were  entitled  to  be  ac- 
quitted. This  was  so  laid  down  in  Greaves's  edition  of  Kussell 
on  Crimes,  vol.  1,  478,  on  the  authority  of  R.  v.  Barhaniy 
R  &  M.  C.  C.  R.  151 ;  R.  V.  CapewelU  5  C.  &  P.  459 ;  and 
R.  V.  GrineTy  7  C.  &  P.  231.  In  the  last  case  the  prisoners  were 
indicted  for  entering  Breadstone  Plantation,  and  Coleridge,  J.,  said, 
in  summing  up,  "  you  must  say  whether  these  persons  were  in 
this  particular  covert  with  an  intent  to  kill  game  there.  If  you  can 
suppose  that  they  had  gone  out  poaching  in  every  other  covert  in 
the  county,  that  will  not  be  sufficient  to  support  the  charge  con- 
tained in  this  indictment,  if  they  were  not  in  this  particular  covert 
with  intent  to  destroy  game  there.  It  lies  on  the  prosecutor  to 
make  out,  to  your  satisfaction,  that  the  prisoners  had  an  intent  to 
kill  game  in  this  particular  covert."  So  here  the  prosecutor  must 
show  an  intent  to  take  game  in  the  Great  Ground,  by  conclusive 
evidence. 

RoLFE,  B. — The  cases  have  certainly  gone  to  that  length  under 
this  statute,  and  as  the  indictment  charges  an  intent,  then  and 
there,  to  take  game,  I  shall  in  deference  to  those  cases,  direct  the 
jury  that  they  must  be  satisfied  the  prisoners  were  in  the  Great 
Ground  with  intent  then — that  is,  at  that  hour;  and  there — that 
is,  in  that  spot,  to  take  game.  For  my  own  part,  however,  I  must 
say,  I  should  have  been  inclined  to  hold  that  the  offence  was  com- 
plete if  a  man  were  to  be  in  one  close  and  were  to  take  game  in 
the  next;  adopting,  however,  the  view  of  the  law  suggested  on 
behalf  of  the  prisoners,  there  would  be  two  questions: — 1st, 
whether  they  were  in  the  Great  Ground  with  the  intent,  then 
and  there,  of  taking  game ;  and  2n(lly,  whether  they  were  armed 
within  the  act,  on  which,  perhaps,  more  doubt  woiJd  arise  than 
on  the  first  point ;  as  to  winch  the  jury  would  judge  by  the  acts 
of  the  prisoners  in  the  close,  and  their  implements.  It  was  no 
matter  here  where  the  hares  were  taken.  Though  they  were  taken 
in  another  close,  the  nets  of  the  prisoners  were  spread  in  the 
Great  Ground,  and  the  offence  was  complete,  though  no  game  was 
taken  there,  if  they  were  there  with  the  intent  to  do  so.     The 
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Rbo.        next  question  was,  whether  they  were  armed.     Now  the  sticks 

TuBNBR      which  were  taken  from  the  prisoners  could  hardly  be  called  blud- 

AND  oTHKRB.  geous,  though  they  certainly  might  be  termed  offensive  weapons; 

ir  htooiushMa  ^^  ^^  clcar  that  the  men  did  not  use  them  to  defend  themselves, 

^EMa^  or  to  attack  the  keepers,  for  they  did  not  attempt  any  violence. 

In  fact,  the  only  use  to  which  they  put  the  sticks,  was  to  hang 

the    hares  on,   and   so  carry  them  home  over  their  shoulders. 

If  the  jury  should  think  that  the  prisoners  brought  out  their  sticks 

with  them,   or  took  them  into  the   Great  Ground,  merely  and 

exclusively  for  that  purpose,  then  they  were  not  armed  within  the 

act,  though  it  was  possible  that  the  same  sticks  might  have  been 

very  effectively  used  as  offensive  weapons  in  any  affray  with  the 

keepers.     If,  however,  the  jury  should  think  that  the  prisoners 

took  the  sticks  out,  or  brought  them  into  the  Great  Grround  for 

the  double  purpose  of  stakmg  their  nets  or  carrying  away  the 

game,  and  also  of  attacking  the  keepers,  if  occasion  should  arise  for 

such  purpose,  then  they  would  be  armed  within  the  act,  and  might 

be  found  guilty. 

Tlie  jury  found  all  the  prisoners  guUty, 


COURT  OF  QUEEN'S  BENCH. 

Hilary  Term,  1849. 

January  23,  24. 

Patrick  Gogartt,  in  Error,  v.  The  Queen,  (a) 

Indictment  far  illegal  training  and  drilling— {Statute  60  Geo.  3,  c  1.) 

The  prisoner  was  indicted  under  the  statute  60  (xeo.  3,  c.  1.  ut  several 
counts ;  first,  Jor  thai  he  unlawfully  was  present  and  did  attend  a 
certain  meeting  and  assembly  dangerous  to  the  peace  and  securitif  nj 
Her  MajesUfs  liege  subjects,  and  then  and  there  prohibited  b^  law,  for 
the  purpose  of  training  and  drilling  to  the  practice  of  military  exet- 
cises,  movements  and  evolutions,  divers  persons,  to  wtty  ^^  and  than 
and  there  did  train  and  drill  to  the  practice  of  military  exereitet, 
movements,  and  evolutions  the  said  persons,  without  any  Umfd 
authority  from  Her  Majesty,  or  the  Lieutenant,  or  two  justices  ofAe 
peace  of  the  said  county  of  the  city  of  DubUn,  or  of  any  county  or 
riding,  or  of  any  stewartiy,  or  by  commission  or  otherwise^  for  so 
doing. 

And,  secondly,  that  *^  he  did  then  and  there  assist  in  training  and 
drilling  to  the  practice  of  military  exercise,^  SfC, 

And,  thirdly,  that  "  he  unlawfully  did  train  and  drill  to  the  practice  cf 
military  exercises,  SfC,   SfC,  the  said  persons  being  then  and  thert 

(a)  Reported  by  W.  St.  Leobr  Babinoton,  Esq.,  Barnster>at-Law. 
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assembledy  without  any  lawful  authority  from  Her  Majesty^  or  the 
Ueutenanty  or  two  justices  of  the  peace  of  the  county  of  the  city  of 
Dublin^  or  of  any  county  or  riding^  or  of  any  stewartry,  by  commission 
or  otherwiscyfor  so  doing/* 
Hield,  that  all  the  counts  of  the  indictment  were  erroneous :  first,  by  reason 
of  there  being  no  averments  in  any  of  them  that  the  meeting  and  assembly 
therein  meviioned  was  a  meeting  of  persons  for  the  purpose  of  training 
and  drilling  themselves,  or  of  being  trained  and  drilled  to  the  use  of 
arms,  or  for  the  purpose  of  practising  military  exercises,  movements, 
or  evolutions  ;  and,  secondly,  there  being  no  averment  that  the  meet- 
ing in  the  indictment  mentioned  was  a  meeting  held  without  any 
lawful  authority  from  Her  Majesty,  or  the  Lieutenant,  or  two  jus- 
tices of  the  peacct  S^c,  by  commission  or  otherwise. 

THE  plaintiff  in  error,  Patrick  Gogarty,  was  tried,  convicted,     Patbiok 
and  sentenced  to  seven  years'  transportation,  at  the  June     Gooartt, 
sittings,  1848,  of  the  Court  of  Oyer  and  Terminer  and  General     ™  *Ji*^"' 
Graol  Delivery  for  the  County  of  the   City   of  Dublin,  before   THzQcEmr. 
Blackburne,  C.  J.,  and  Doherty,  C.  J.,  upon  an  indictment  under        - — .  . 
the  60  Geo.  3,  c.  1,  for  illegaUy  training  and  drilling  to  the  use  of  ^^''J^; 
Eums,  &C. 

The  indictment  contained  three  counts. 

The  first  count  charged  that,  the  defendant  on  the  16th  day  of  indictment 
April,  in  the  1 1th  year  of  the  reign,  &c.,  with  force  and  arms, 
at  Great  Ship-street,  in  the  county  of  the  city  of  Dublin,  "  unlaw- 
fully was  present,  and  did  then  and  there  attend  a  certain  meeting 
and  assembly,  dangerous  to  the  peace  and  security  of  Her  Ma- 
jesty's liege  subjects,  and  then  and  there  prohibited  by  law,  for 
the  purpose  of  training  and  drilling  to  the  practice  of  military 
exercise,  movements  and  evolutions,  divers  persons,  to  wit  (nam- 
ing them),  and  then  and  there  did  train  and  drill  to  the  practice 
of  military  exercise,  movements  and  evolutions  the  said  (a^n 
[laming  the  parties),  without  any  lawful  authority  from  Her 
Majesty,  or  the  Lieutenant,  or  two  justices  of  the  peace  of  the 
aid  county  of  the  city  of  Dublin,  or  of  any  county  or  riding,  or 
)f  any  stewartry,  by  commission  or  otherwise,  for  so  doing, 
igainst  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
lignity,  and  contrary  to  the  form  of  the  statute  in  such  case 
nade  and  provided." 

The  second  count  was  the  same  as  the  first,  but  charging  the 
lefendant  that  he  '^  did  then  and  there  assist  in  training  and  dril- 
ing  to  the  practice  of  military  exercise,"  &c.  the  parties  named. 

The  third  count  charged  the  defendant  that  he  "  unlawfully  did 
xain  and  drill  to  the  practice  of  military  exercise,  movements,  and 
evolutions,  the  said  (naming  the  parties)  being  then  and  there 
mlawfuUy  assembled  without  any  lawful  authority  from  Her 
Majesty,  or  the  Lieutenant,  or  two  justices  of  the  peace  of  the 
50unty  of  the  city  of  Dublin,  or  of  any  county  or  riding,  or  of  any 
jtewartry,  by  commission  or  otherwise,  for  so  doing,  against  the 
3eace,  &c,  and  contrary  to  the  form  of  the  statute  in  such  case 
nade  and  provided." 
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PATRirK  •pijg  following  errors  were  assienied : — 

nr  ERROR^         Firsts  that  there  was  no  averment  in  siud  indictment,  nor  in 

any  of  the  counts  thereof;  that  the  meeting  and  assembly  men- 

The  Qcbkn.   tioned,  was  a  meeting  and  assembly  *'  of  persons  for  the  purpose 

niegtd  training,  o^  training  and  drilling  themselves,  or  of  being  trained  or  dnlled 

60  Geo.  3,  c.  1  to  the  U8e  of  arms,  or  for  the  purpose  of  practising  military  exer- 

—indtdrnmL  ^jg^^  movements  or  evolutions. 

Secondly.  That  there  was  no  averment  in  any  count  of  the 

indictment,  that  the  meeting  therein  mentioned  was  a  meeting  or 

assembly  without  any  lawful  authority  from  Her  Majesty,  the 

Lieutenant,  or  two  justices  of  the  peace  for  the  county  of  the  city 

of  Dublin,  or  of  any  county  or  nding,  or  of  any  stewartry,  by 

commission  or  otherwise. 

Aigunentfiir         Stritch,  for  the  plaintiff  in  error. — The  only  clause  of  the  act, 

plaintiff  in        60  Geo.  3,  c  1,  to  which  it  is  necessary  for  the  purposes  of  the 

"™'*  present  argument  to  call  the  attention  of  the  court,  is  the  first 

That  clause  enacts,  ^'  That  all  meetings,  and  assemblies  of  persons 

for  the  purpose   of  training  or  drilling  themselves,  or  of  being 

trained  or  drilled  to   the  use  of  arms;   or  for  the  purpose  (k 

practisii^  military  exercise,  movements,  or  evolutions,  without 

any  lawml  authority  from  his  Majesty,  or  the  Lieutenant,  or  two 

t'ustices  of  the  peace,  of  any  county  or  riding,  or  of  any  stewartiy, 
)y  commission  or  otherwise  for  so  doing,  shall  be,  and  the  same 
are  hereby  prohibited,  as  dangerous  to  tne  peace  and  security  <^ 
his  Majesty s  liege  subjects  and  of  his  government;  and  eveiy 
person  who  shall  be  present  at,  or  attend  any  such  meeting  or 
assembly,  for  the  purpose  of  training  and  drilling  any  other  person, 
or  persons,  to  the  use  of  arms,  or  the  practice  of  military  exercise, 
movements  or  evolutions ;  or  who  shall  train  or  drill  any  other 
person  or  persons,  to  the  use  of  arms,  or  the  practice  of  military 
exercise,  movements  or  evolutions,  or  who  shall  aid  or  asast 
therein,  being  legally  convicted  thereof,  shall  be  liable  to  be 
transported  for  any  term  not  exceeding  seven  years,  or  to  be 
punished  by  imprisonment  not  exceeding  two  years,  at  the  discre- 
tion of  the  court  in  which  such  conviction  shall  be  had ;  and  every 
person  who  shall  attend  or  be  present  at  any  such  meeting  or 
assembly  as  aforesaid,  for  the  purpose  of  being,  or  who  shall  at  any 
such  meeting  or  assembly,  be  trained  or  drilled  to  the  use  of  arms, 
or  the  practice  of  military  exercise,  movements,  or  evolutions) 
being  legally  convicted  thereof,  shall  be  liable  to  be  punished  by 
fine  and  imprisonment,  not  exceeding  two  years,  at  the  discretion 
of  the  court  in  which  such  conviction  shall  be  had."  All  the 
rules  which  affect  indictments  at  common  law,  relate  also, 
and  apply  to,  indictments  on  statute;  whatever  certainty — ^what- 
ever precision — is  necessary  in  the  one,  is  also  required  in  the 
other;  all  indictments  must  be  certain  as  to  the  fact,  circum- 
stances and  intent,  constituting  the  offence.  The  offence  must 
appear  clearly  on  the  face  of  the  indictment ;  all  the  facts  and  cir^ 
cumstances  constituting  it  must  be  distinctly  and  specifically  set 
forth.     The  omission  of  any  fact  or  circumstance,  being  a  material 
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ingredient  in  the  offence,  vitiates  the  pleading.  As  to  indictments  Patrick 
for  offences  created  by  statute,  the  rule  is  thus  laid  down  in  Arch-  ^^r^^ 
hold's  Criminal  Pleading,  page  50,  edition  1846 :  "  An  indictment  v. 

for  an  offence  against  the  statute  must  with  certainty  and  pre-  The  Qckkn. 
cision  charge  the  defendant  to  have  committed,  or  omitted,  the  jikgaTtrammg, 
acts,  and  the  circumstances,  and  with  the  intent,  mentioned  in  the  60  Geo.  3,  c.  i 
statute ;  and  if  any  of  these  ingredients  in  the  offence  be  omitted,  — ^*«^»»«*<- 
the  defendant  may  demur,  move  in  arrest  of  judgment,  or  bring  a 
writ  of  error.  I'he  defect  will  not  be  aided  by  verdict  {Lee  v. 
CZarA^,  2  East,  333);  nor  will  the  conclusion,  contra  formam  statutiy 
cure  it"  (2  Hale,  170.)  This  rule,  thus  laid  down  by  Mr.  Archbold, 
has  been  uniformly  enforced,  and  with  the  utmost  strictness ;  so 
that  it  has  been  held  that  not  even  the  fullest  description  of  an 
offence,  even  in  the  terms  of  a  legal  definition,  was  sufficient  with-  Argament  for 
out  keeping  dose  to  the  expressions  of  the  statute:  Foster,  424.  ^^^  >» 
The  rule  is  thus  stated  in  3  Bacon's  Abr.  113,  tit.  Indictment:  "It  is  ""^^ 
a  general  rule,  that  unless  the  statute  be  recited,  neither  the  words 
contra  formam  statutiy  nor  any  periphrasis,  intendment,  or  con- 
clusion, will  make  good  an  indictment  which  does  not  bring  the 
offence  within  all  the  material  words  of  the  statute.^^  So  also  in  2 
Hawkins  P.  C.  249,  sect.  77:  "  No  periphrases  (5  Co.  121)  or 
drcumlocution  whatsoever  will  supply  the  want  of  those  words  of 
art  which  the  law  hath  appropnated  for  the  description  of  the 
offence;  from  whence  it  follows,  that  an  appeal  of  death  cannot 
(Dyer,  261;  Cro.  Jac.  20;  1  Edw.  4,  26)  amount  to  a  charge 
of  murder,  without  the  word  murdravity  let  it  be  never  so  exact 
and  particular  in  setting  forth  the  malice  and  all  other  cir- 
cumstances of  the  killing ;  neither  (E.  C.  82,  24,  96 ;  9  Edw.  4, 
26 ;  20  H.  7,  7 ;  1  Inst.  124)  can  an  appeal  of  rape  be  sufficient 
without  the  word  rapuit,  &c. ;  nor  any  of  the  appeals  above 
mentioned  without  the  word  febnice.^^  "  So  necessary,"  says  Mr. 
Chitty,  in  his  Treatise  on  the  Criminal  Law,  vol.  1,  283,  "  has  it 
been  deemed  to  pursue  precisely  the  language  of  the  statute,  that 
in  an  indictment  for  the  actual  murder  of  the  king,  the  compassing 
and  imagining  is  laid  as  the  treason  in  the  terms  of  the  statute,  and 
the  king's  death  itself  laid  only  as  an  overt  act  of  treason."  "  It 
was  resolved  that  the  indictment  should  be  for  compassing  the 
death  of  the  late  king  (the  very  compassing  and  imagining  the 
king's  death  being  the  treason  within  the  statute;  25  Edw.  3.") — 
(Kelyng,  8.)  It  is  so  admitted  that  an  indictment  upon  a 
penal  statute  must  pursue  precisely,  and  with  certainty,  the  ex- 
pressions— the  words, — which  the  Legislature  has  appropriated 
to  define  the  offence,  that  it  is  always  to  waste  the  time  of  the 
court  to  cite  authority  after  authority  in  support  of  the  proposition. 
It  has  long  been  a  settled  point,  and  is  now  a  first  principle,  fully 
recognized  by  statute.  The  32nd  sect,  of  9  Geo.  4,  c.  54  (an  Act 
for  improving  the  Administration  of  Justice  in  Criminal  Cases  in 
Ireland),  after  providing  that  certain  formal  defects  shall  not  stay 
or  reverse  judgment  mer  verdict,  concludes  thus, — "  And  when 
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Patrick      the   offence   charged  shall  be  an   offence  theretofore   created  by 
GooABTT,     statute^   or  subjected  to  a  greater  d^ree  of  puniahment,  or  ex- 
t,,  eluded  from  the  benefit  of  clergy,  by  any  statute,  the  indictment 

The  Qubbn.  or  information  shall,  after  verdict,  be  held  sufficient  if  it  describe 
III   TtrautMo  ^^  offence  in  the  toards  of  the  statute  creatina  the  qffenccj  or  pre- 
60  Geo.  3,e.  1  scribing  the  punishment,  or  excluding  from  the  benefit  of  deigy." 
-^rndietmmL  It  is  omy  necessary  to  cite  a  very  few  cases  to  the  court,  illustrat- 
ing the  rule,  and  showing  with  what  strictness  and  uniformity  its 
observance  has  been  enforced,  in  order  to  demonstrate  that  the  in- 
dictment here  is  framed  in  direct  violation  of  the  rule,  and  b 
order  to  satisfy  the  court  that  not  only  does  it  not  pursue  the  ex- 
pressions,— the  words  defining  the  offence  created  by  the  statute, 
— but  that,  by  not  pursuing  the  statute,  it  omits  an  ingredient 
Argnmant  for     material  to  the  constitution  of  the  offence.      Here,   then,   is  a 
plaintiff  in        variance,  not  merely   consisting  in   the  introduction,  or  alten- 
"™^-  tion,  or  omission  of  words  purely  superfluous  and  unnecessary, — 

but  a  whole  passage,  consisting  of  material  words  descriptive  of 
the  offence,  is  omitted.  In  The  King  v.  Cox  (2  Bulstrode,  258), 
the  indictment  was  for  a  forcible  entry ;  Geoige  Croke  took  ex- 
ception to  quash  the  indictment,  for  that  the  conduaion  thereof, 
{manu  forte)  et  contra  coronam  et  pacem  reaisy  was  omitted  alflo, 
because  the  same  was  taken  before  one  justice  of  the  peace  only; 
also,  it  did  not  appear  upon  what  statute  this  indictment  wsa 
taken,  there  being  two  statutes.  The  whole  court  was  clearly  of 
opinion  that  the  indictment  was  not  good,  and  so  by  the  rule  of 
tiic  court  the  same  was  quashed  afterwards.  In  the  case  of  The 
Queen  v.  Moore  (2  Lord  Raymond,  791),  the  defendant  was  con- 
victed upon  the  statute:  (3  WilL  &  M.  c.  10,  s.  2.)  The  conviction 
was  removed  into  the  Queen's  Bench  by  certiorari  and  quashed, 
'^  because  it  says  only  that  he  (the  defendant)  killed  deer  in  quodm 
locoy  in  which  they  had  usually  been  kept,  without  saying  inclosedJ' 
Here  the  omission  of  the  word  "  inclosed,^  used  in  the  statute,  wiB 
held  sufficient  to  vitiate  the  conviction,  although  it  was  stated  that 
the  defendant  had  "  killed  the  deer  in  a  certain  place  in  which  theg 
had  usually  been  kepL^^  In  3  Dyer,  363  a,  A.  was  indicted  upon  the 
statutes  1  &  13  Eliz.  1  &  2  of  prcsmunircy  for  aiding  one  K, 
knowing  him  to  be  a  principal  maintainor  of  the  authority  and 
jurisdiction  of  the  Bishop  of  Kome,  &c.,  with  these  words  in  the 
indictment,  "  against  the  form  of  the  statutes  aforesaid^*  The  in- 
dictment was  held  to  be  insufficient  because  the  words  of  the  statute 
"  upon  purpose^  and  to  the  extent  to  set  forth  and  extol/*  8fc,  were 
omitted.  The  words  ^^  against  the  form  of  the  statutes*'  not  curing 
the  defect  In  a  case  reported  in  Noy,  171,  A.  was  indicted  upon 
the  statute  5  &  6  £dw.  6,  c.  14,  that  in  the  churchyard,  such  a 
day,  extraxit  gladium  against  J.  L.  et  ipsum  percussit,  and  because 
the  statute  was,  ^^if  any  person  malitiose  strike  another,  or  shaU 
draw  any  weapon  with  intent  to  strike  any  person,  and  the 
indictment  was  quod  extraxit,  but  does  not  say  ad  percutiendum,  and 
because  it  is  quod  percussit  without  saying  maUtiase,  the  party  was 
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^scharged  upon  motion  in  arrest  of  judgment"  There  could  not  be  a  Patrick 
much  stronger  instance  of  the  strictness  with  which  the  general  rule  ,^^t^' 
has  been  enforced  than  that  which  this  case  affords ;  suthough  the 


IN  EBBOR, 


indictment  stated  that  the  defendant  extraxit  gladium  against  J.  L.  The  Qukbh 
et  ipsum  percumt^  from  which  the  court  might  well  iiSer  that  he  //i^oTi^Aw 
had  acted  maliciously.  Yet,  the  omission  of  that  word,  and  because  60  Gto.  3,0. 1' 
it  was  averred  that  the  defendant  had  actually  done  ttiat  which  the  — -^«M^»rtw«»<. 
statute  made  it  an  offence  to  intend  to  doy  the  indictment  was  pro- 
nounced bad,  and  judgment  was  arrested.     So,  in  an  indictment 
apon  the  repealed  statute  (5  Eliz.  c.  11,  s.  2),  which  makes  it  high 
treason  to  dip  round  or  file  any  of  the  coin  of  the  realm  "^/br 
wicked  lucre  or  gahCs  sake^  it  was  necessary  to  charge  the  offence 
to   have   been  conunitted    for   ^^  wicked  lucre  and  gairHs  sake:^ 
(1  Hale,  220. J    And  in  an  indictment  on  the  statute  (9  Geo.  4,^  - 

c.  31,  &  12)  cnarging  the  prisoner  with  ^^ feloniously ^  wilfully ^  a»rf  plaintiff  in 
maliciously  cutting y"  is  not  suiBScient,  the  words  of  the  statute  being  error. 
"  unhnofully  and  maliciously ;"  (  The  Queen  v.  Ryan,  2  Moo.  C.  C.  15. 
An  indictment  upon  the  repealed  statute  (2  Geo.  2,  c  25)  whi< 
made  the  stealing  oi^^bank  notes^  felony,  charging  the  defendant 
with  stealing  *^  a  certain  note,  commonly  called  a  bank  note,"  was 
holden  bad,  because  it  did  not  follow  the  description  of  the  pro- 
perty in  the  statute :  {King  v.  Craven,  K.  &  R.  14.)  In  that  case, 
although  the  words  of  the  statute,  ^^  bank  note^  were  used  by  the 
pleader,  yet  the  mere  addition  of  the  words  "  a  certain  note,  com- 
maidy  called,^  rendered  the  indictment  bad.  In  The  King  v.  Davis 
(1  Leach,  493\  the  prisoner  was  indicted  upon  the  Black  Act, 
( 9  Geo.  I ,  c  22^ ;  it  was  held  that  the  term  "  wilfully  "  was  necessary, 
being  one  of  tne  terms  used  by  the  Legislature,  and  '^  unlawfully 
and  maUcumsbf"  would  not  suffice.  In  that  case  some  of  the  judges 
thought  that  "  maliciously''^  included  "  wilfully ^^  but  the  majority 
held  that  as  "wilfully^  as  well  as  ^^  maliciously^  was  mentioned  in 
the  statute  as  descriptive  of  the  offence,  both  should  be  stated 
in  the  indictment.  In  the  case  of  The  King  v.  Compton  (7  Can 
&  P.  139),  the  indictment  in  one  coimt  charged  the  defen- 
dant that  he  did  break  to  get  out,  and  in  another  that  he  did  break 
and  get  out :  the  indictment  was  holden  ill,  the  words  of  the  act 
being  "  break  outJ^  The  mere  interpolation  in  the  first  count  of 
the  words  **  to  get^  and  in  the  second  count  of  the  words  ^^and  get^ 
destroying  the  pleading.  The  indictment  here,  in  the  first  count 
charges  that  Patrick  Gogarty  "  unlawfully  was  present  at,  and  did 
then  and  there  attend,  a  certain  meeting,  dangerous  to  the  peace 
and  security  of  Her  Majesty's  liege  subjects  and  of  her  government, 
for  the  purpose  of  training  and  drilling  to  the  practice  of  military 
exercise,  movements  and  evolutions,  divers  to  wit  (naming  the 
parties),  and  then  and  there  did  train  and  drill  to  the  practice  of 
military  exercise,  movements  and  evolutions,  the  said  (again 
naming  the  parties),  without  any  lawful  authority  from  Her  Ma- 
jesty, or  the  Lieutenant,  or  two  justices  of  the  peace  of  any  county 
or  riding,  or  of  any  stewartry,  by  commission  or  otherwise  for  so 
doing,  against  the  peace,  &c,  and  contrary  to  the  form  of  the 
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Patrick  statute,"  &C.  The  2nd  count  is  the  same  as  the  firet,  but  charging 

iN^^oR,  "  ^^**  *^^  defendant  did  then  and  there  assbt  in  training  and 

V.  drilling  to  the  pi-actice  of  military  exercise,  &c.,  the  said  parties;' 

The  Qukex.  (naming  them.) 

fUegtd~&ammg      ^^^  ^^  count  charges  the  defendant,  that  he  " unbtwfitlfy  did 
60  Geo.  3,  c.  1*  train  and  drill  to  the  practice  of  military  exercise,  movements  and 
—Indictmmu,   evolutions,  the  said  (naming  the  parties)  beinff  then  and  there  unlauh 
fully  assembled  without  any  lawful  permission  from  her  Mcgesty,  Sfc, 
against  the  peace,  §"c.,  and  contrary  to  the  form  of  the  statute^  §t. 
The  pleader  has  not  in  any  count  in  the  indictment  described  the 
offence,  that  is,  the  meeting,  in  the  words  of  the  statute,  as  ^'a 
meeting  and  assembly  of  persons,  for  the  -purpose  of  training  or 
drilling  themselves,  or  of  oeing  trained  or  drilled  to  the  use  of 
Aigumeatfor     arms,  or  for  the  purpose  of  practising  military  exercises,   move- 
pUintiff  in        ments,  or  evolutions."     In  the  first  two  counts  of  the  indictment, 
he  has  adopted  the  words  of  the  act,  which  prohibit  such  meetings 
and  assemblies,  but  he  totally  omits  the  words  of  the  act  which 
are  used  to  describe  the  kind  of  meetings  and  assemblies  which  it 
prohibits.     The  words  ^^  a  certain  meeting,  dangerous  to  the  peace 
and  security  of  Her  Majesty's  liege  subjects,  and  of  her  govern- 
ment," give  it,  it  is  true,  the  description  of  an  unlawfiil,  of  an 
illegal  meeting,  in  the  terms  of  a  legal  definition,  but  that  is  not 
sufficient  in  an  indictment  upon  a  penal  statute,  without  keeping 
close  to  the  expressions,  to  the  words  of  the  act.     The  mere  aver- 
ment that  the  meeting,  at  which  the  defendant  attended,  was  '^  an 
unlawful  meeting,  then  and  there  prohibited  by  law,"  is  insufficient, 
because  it  manifestly  does  not  bring  that  particular  meeting  within 
the  material  words  of  the  act.     It  does  not  show  in  what  respect 
it  was  an  ^^ unlawful  meeting"  within  the  meaning  of  the  act 
Descriptive  words  used  by  the  Legislature  are  omitted,  aiid  in  con- 
sequence of  that  omission,  a  material  ingredient  in  the  constitution 
of  the  offence  is  not  averred,  viz.,  the  purpose  of  the  meeting.     The 
words  used  in  the  indictment  create  an  uncertainty,  which  is  not 
cured  by  the  conclusion,  contra  formam  statutL 

They  are  mere  general  words,  equally  applicable  to  all  meetings, 
prohibited  by  this  or  by  any  other  statute.  They  would  apply  a^ 
well  to  meetings  and  assemblies  declared  "  unlawful^  by  the  Kiot 
and  Whiteboy  Acts ;  or  to  meetings  and  assemblies  at  St.  Patrick's 
purgatory,  or  other  holy  wells,  prohibited  by  the  statute  Anne, 
to  prevent  the  further  growth  of  Popery.  A  meeting  or  assembly 
contrary  to  the  provisions  of  the  Convention  Act,  as  it  is  com- 
monly called  (the  33  Geo.  3,  c  29),  would  be  "an  unlawful med" 
ing  prohibited  by  lawJ"  Yet  in  an  indictment  upon  that  statute,  a 
mere  averment  that  the  meeting  was  "  an  unlawful  meeting,  pro- 
hibited by  law,"  and  a  conclusion  contra  formam  statuti,  would  be 
insufficient.  In  an  indictment  upon  that  statute,  it  would  be 
necessary  to  set  forth  in  the  words  of  the  Legislature,  that  the 
assembly  or  meeting,  was  an  assembly,  or  committee,  or  body  of 
persons  elected^  or  in  some  manner  constituted,  or  appointed  to  reprt- 
sent,  or  assuming,  or  exercising  a  right  or  authority  to  represent  the 
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of  this  realniy  &c.  It  would  be  necessary  to  pursue  the  Patrick 
of  the  statute,  without  the  slightest  ambiguity  or  uncer-  Gooartt, 
so  as  to  bring  the  meetinff  clearly  within  some  one  of  the  ^'"^  »RRo*» 
tions  given  in  the  act.     This  was  done  in  the  case  of  The  The  Quekn. 

{rainst   Sheridan  and  Kirwan,  31   State  Trials  ( Cobbett*8\  nicGonramma 
f,  in  the  case  of  The  Queen  v.  Ryan  (2  Moody),  and  in  the  ^o  Geo.  3,  c.  i* 

The  King  v.  Davis ^  1  Leach,  493,  the  omission  of  one  word  -—ffuUchMnt. 
1  the  statutes,  as  descriptive  of  the  offences  charged,  even 
the  larger,  the  more  comprehensive  term  of  the  act  was 
d ;  if  the  omission  of  one  word  was  held  sufficient  to  vitiate 
ictment,  ct  fortiori,  should  the  present  indictment  beholden 
here  several  words,  an  entire  passage  used  in  the  act  as 
tive  of  the  offence,  is  totally  omitted,  and  words  too, 
actually  contain  an  essential  circumstance  and  ingredient  Argument  for 

constitution  of  the  offence,  namely  the  purpose,  the  intent  P|^**^ '" 
meeting.     The  third  count  varies  somewhat  from  the  two 
ut  18  even  still  more  open  to  this  objection.     It  describes 
eting  in  language  differing  still  more  widely  from  the  de- 
re  language  of  the   statute.      It  simply    states  that   the 

named  "  were  then  and  there  unlawfully  assembled,  without 
wful  authority  from  Her  Majesty,''  \c.  If  it  was  necessary 
e  in  the  inmctment  that  the  parties  named  were  assem- 
f  aU,  it  was  also  necessary  to  state  that  they  were  assem- 
►r  the  purpose  prohibited  by  the  act,  otherwise  the  meeting 
not  be  an  unlawful  meeting  within  the  act,  and  the  defen- 

attendance  at   such  a  meeting  could  not   be   an   offence 

the  act. 
lay  be  contended  that  "  to  train  or  drill  any  other  person  or 

to  the  use  of  arms,  or  the  practice  of  military  exercise,  move- 
or  evolutions,^  is  a  distinct,  a  substtmtive  offence  against  the 
id  that  the  defendant  below  was  duly  convicted  of  that 
!.     But  the  act  cannot  be  so  construed.     If  this  were  a 

construction  of  the  act,  it  would  be  an  offence  against  its 
ons  for  any  man  to  train  or  drill,  whether  he  had  the  autho- 
entioned  in  the  act  or  not  For  if  the  pleader,  grounding 
rge  upon  the  words  of  the  act  just  mentioned,  could,  with- 
iating  the  indictment,  omit  all  mention  of  the  meetings  and 
•lies  referred  to  in  the  act,  he  might  also  omit  to  negative 
jeption  in  the  act  in  favour  of  those  who  have  authority  to 
•le  to  be  drilled  from  Her  Majesty,  or  the  Lieutenant,  or  two 
J  of  the  peace,  or  by  commission,  or  otherwise :  upon  such  a 
iction  every  adjutant,  serjeant,  and  corporal  in  tne  British 
might  be  prosecuted  for  the  misdemeanor  created  by  the 
.  Besides,  the  words  of  reference,  "any  such  meeting," 
everal  times  in  the  enacting  clause,  clearly  demonstrating 
e  act  was  intended  to  apply  solely  to  such  meetings  as  are 
ed  in  the  commencement  of  the  enacting  clause.     The  intent 

Legislature  is  not  to  be  collected  from  any  particular 
rion,  but  from  a  general  view  of  the  whole  of  an  act  of  Par- 
b:  (per  Best,  C.  J.,  4  Bing.  196.)    In  7  Barn.  Cress.  660, 
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Patrick  the  rule  is  thus  laid  down  by  Lord  Tenterden,  C-  J. : — *^  In  con- 
GooARTT,  struing  acts  of  Parliament,  we  are  to  look  at  the  langoage  of  the 
or  KRROR,    ^]jqJ^  ^|.  .  ^^^  jf  ^Q  £^^  ^  ^Y^^  preamble,  or  in  any  particakr 

Thk  Qusbv.  clause,  an  expression  not  so  lai^  and  ertensiye  in  its  import  as 
„    ~~  .     those  used  in  the  other  parts  of  the  act,  and  upon  a  view  of  the 
eoGeo^s^Ti  whole  act,  we  can  collect,  from  the  more  large  and  extensiTe 
^indietmmL  expressions  used  in  other  parts,  the  real  intention  of  the  L^ie- 
lature,  it  is  our  duty  to  give  effect  to  the  larger  expressions,  not- 
withstanding the  phrases  of  less  extensive  import  in  the  preamble, 
or  in  any  particular  clause."      Here  the  real  intention  of  the 
Legislature  is  manifested — to  prevent  assemblies  of  persons,  not 
legally  authorized,  from  training  and  drilUng.     This  is  the  laiger 
meaning  of  the  act,  to  which  the  court  is  bound  to  give  efiect. 
Ar^timaitfor         ^^  ^^i^  indictment,  omitting,  as  it  manifestly  does,  the  greater 
pUdntiff  in       portion  of  the  description  given  in  the  statute  of  the  offence 
""'•  created  by  the  statute,  be  a  good  and  sufficient  indictment — ^if  the 

framers  of  an  indictment  upon  a  statute  can  select  such  portions  of 
the  language  of  the  statute  as  they  may  think  fit — if  they  can  with 
safety  omit  one  portion  of  the  language  describing  the  offence, 
then  there  is  no  reason  why  they  may  not  omit  it  entirely ;  and, 
contenting  themselves  with  a  mere  general  averment  that  a  prisoner 
has  acted  ^'contrary  to  the  form  of  the  statutes  in  such  case 
made  and  provided,"  leave  it  to  the  jury  to  decide,  not  only  as  to 
the  facts  and  circumstances  of  the  case,  their  acknowledged  pro- 
vince, but  as  to  the  law,  which  is  peculiarly  the  province  of  the 
bench;  the  jury  would  have  to  adjudicate,  not  only  on  the  circum- 
stances of  the  case,  but  to  supply  the  omissions  of  the  pleader, 
and  to  find  that  the  offence  charged  was  an  offence  against  the  law, 
within  the  meaning  of  the  law.  [The  second  assigment  of  error  is, 
that  there  was  no  averment  in  the  indictment  that  the  meetii^ 
therein  mentioned  was  a  meeting  or  assembly,  without  any  bntful 
authority  from  Her  Majesty y  or  the  Lieutenant^  or  two  Justices  of  the 
peace  for  the  county  of  the  city  of  Dublin,  or  of  any  county  or  riling, 
or  of  any  stewartry,  by  commission  or  otherwise.  This  olnection  to 
the  indictment  in  the  present  case,  is  grounded  upon  the  settled 
principle  applicable  to  all  cases  of  offences  created,  and  of  penalties 
imposed  by  statute.  The  general  rule  in  all  such  cases  is,  that  all 
exceptions  in  the  enacting  clause  must  be  negatived  in  the  indict- 
ment. It  is  thus  laid  down  by  Mr.  Chitty : — "  If  the  exceptions 
themselves  are  stated  in  the  enacting  clause,  it  will  be  necessary  to 
negative  them  in  order  that  the  description  of  the  crime  may  in 
all  respects  correspond  with  the  statute:"  (1  Chitty,  C.  L.  283.) 
In  3  Bacon's  Abr.  1 14,  tit.  Indictment,  it  is  had  down,  that ''  a  con- 
viction on  a  penal  statute  ought  expressly  to  show  that  the  defen- 
dant is  not  within  any  of  its  provisoes ;  for,  since  the  defendant  has  do 
remedy  against  such  a  conviction,  but  fr^m  a  defect  appearing  mxm 
the  face  of  it,  it  ought  to  have  the  highest  certainty,  and  to  satisfy 
the  court  that  the  defendant  had  no  such  matter  in  his  favour,  as  the 
statute  itself  allows  him  to  plead."  This  point  is  so  settled  by  the 
constant  tenor  of  all  the  authorities,  that  it  is  only  nocessazy  to  refer 
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the  court  generally  to  the  cases  collected :  1  Saunders,  262 ;  R.      Patrick 
V.   Jervis,    1    Burrow,  148;   R.   v.  Pratten,  6  T.   R  559;   Thi-     Gooartt, 
bauU  V.  Gibsauy  12  Mee-  &  Wels. ;  Kinff  v.  Marriott,  1  Strange ;     '"^  "^''"' 
R.  ▼•   Wheatmafiy    1  Douglas;  Lawton   v.   Hickman^   and   O'Neill  ThkQuekn. 
V.   BHndley,   25   L.   J.   pp.   20,  26.      In   the  case   of    Thibault  ^' — .  . 
V.  Gibwn  (12  M.  &  W.  88),  a  qui  tarn  action  to  recover  a  penalty  eo^cTmi* 
under  the  12  Anne,  c  16,  it  was  argued  that  the  2  &  3  Vict,  -^indk^mad. 
c  37,  8.  1,  had  virtually  repealed  the  statute  of  Anne.     Parke, 
B.,  in  giving  judgment,  said,  ^^  wherever  a  statute  inflicts  a  penalty 
for  an  offence  created  by  it,  but  there  is  in  the  enacting  clause  an 
exception  of  persons  under  particular  circumstances,  it  is  necessary 
to  state  that  the  defendant  is  not  within  any  of  the  exceptions, 
and  it  seems  immaterial  whether  the  exception  be  in  the  same  sec- 
tion or  in  a  preceding  act  of  Parliament,  referred  to  by  the  enact-  . 
ing  clause.''     Does  tne  indictment  in  the  present  case  properly  piahu^ff"in  ^ 
negative  the  exception  contained  in  the  enacting  clause  of  the  60  error. 
Greo.  3,  c.  1  ?    The  indictment  here,  in  the  first  and  second  counts, 
n^atives  authority  in  the  defendant  to  drill,  or  to  assist  in  drilling, 
but  the  act  applies  the  want  of  authority  to  the  meetings  and 
assemblies  of  persons  for  the  purpose  of  training  or  drilling  them- 
selves  to  the  use  of  armsy  and  to  the  exercise  of  military  evolutions y  Sfc, 
In  order  properly  to  negative  the  exceptions  in  the  act,  it  would 
be  necessary  to  negative  authority  in  the  persons  composing  the 
meeting  as  such,  and  not  merely  as  here  in  the  person  drilling. 
Nan  constat,  from  the  two  first  counts  of  this  indictment,  but  that 
the  persons  named  as  constituting  the  meeting  had  authority  to 
be  drilled.     It  is  not  averred  that  they  were  not  within  the  excep- 
tion  of  the  act.     Now,    authorizing  them  to  be   drilled,   would 
make  no  offence  in  the  defendant  to  drill  them.     And  the  court  is 
bound  to  presume  from  the  form  of  the  pleading  that  they  had  such 
authority ;  for  the  rule  is,  that  we  are  bound  to  presume  the  nega- 
tive of  everything  the  pleader  has  not  expressly  afiSrmed,  and  the 
affirmative  of  everything  he  has  not  precisely  negatived.     The  act 
expressly  refers  the  want  of  authority  to  the  meetings  and  assem- 
blies.     In  this  instance  the  existence  of  that  autnority  in  the 
meeting  mentioned  in  the  indictment   is  not  negatived,  and  the 
court  is  therefore  bound  to  presume  that  it  existed,  and  if  so,  it 
was  no  offence  in  the  defendant  to  drill  such  a  meeting.     In  the 
third  count,  the  pleader  had  evidently  intended  to  negative  autho- 
rity in  the  parties  assembled — but  has  he  done  so  with  the  neces- 
sary deamess  and  precision  ?      He  states  that  the  perjc.ns  named 
^  were  then  and  there  unlawfully  assembled,  without  any  lawful 
authority  &om  Her  Majesty,"  &c.     But  he  omits  to  aver  that  they 
were  '^  unlawfully  assemble "  within  the   meaning  of  the  act, 
namely,  that  they  were  unlawfully  ^^  assembled  for  the  purpose  of 
training  and  drilling  themselves,  or  of  being  trained  and  dnlled  to 
the  use  of  arms,  or  for  the  purpose  of  practising  military  exercise, 
movements  or  evolutions." 

Stnyhf  (with  whom  was  Baldtoin,  Q.C.,  for  the  crown),  contended 
that  the  meaning  of  the  statute  was,  that  the  purpose  which  it 
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Patrick      recited,  and  which  was  necessary  to  be  averred,  was  the  purpose, 
GooARTT,     jjQ^  Qf  ^jjg  meeting,  but  of  the  parties  who  were  present,  and  that 
„,  therefore  the  purpose  required  to  be  alleged  was  the  purpose  of 

Ths  Queen,   the  individuals  who  attended  the  meeting.     The  indictment  states 
nicaanminma  ^^^^  Grogarty  was  present  at  the  meeting ;  he  became  incorporated 
60  Gta^s^T^i  with,  and  was  a  portion  of  it,  at  the  tune  the  purpose  for  which 
^indietmmL  the  meeting  was  assembled  was  introduced.  [Perrin,  J. — Do  you 
ascribe  the  purposes  mentioned  in  the  indictment  to  Uie  prisoner?] 
Yes.     [Perrin,  J. — Then,  you  leave  the  meeting  without  a  pur- 
pose ?]     The  purpose  of  the  individuals  who  attend  the  meeting 
creates  the  offence,  and  not  the  purpose  for  which  the  meeting  is 
held. 

Fitzffibban,  Q.C.,  on  behalf  of  the  plaintiff  in  error,  relied  on 
the  absence  of  a  proper  averment  descriptive  of  the  nature  of  the 
meeting,  or  showing  the  absence  of  lawful  authority  for  it,  and 
cited  upon  the  construction  of  the  statute  in  this  respect.  Belts 
case. 

Baldwiriy  Q.C.,  replied. 

January  24. — Judgment. 

Judgment  of  Blackburne,  C.  J. — The  indictment  in  this  case  of  Gogartji 
Blackborn,  C.J.  against  The  Queen  is  founded  upon  the  act  of  the  60  Gea  3,  c  i. 
The  plaintiff  has  assigned  in  the  different  counts  two  errors;  the 
first  is,  that  none  of  the  counts  contain  a  sufficient  averment  that  the 
meetings  or  assemblies  which  they  severally  state,  are  such  as  the 
act  prohibits.  The  first  and  second  counts  are  the  same  in  terms, 
except  that  the  offence  in  the  former  is  that  of  training  and 
drilling  to  the  practice  of  military  exercises,  while  the  second  is 
for  ^ding  and  assisting  in  such  training  and  drilling ;  and  the 
third  count  of  the  indictment  is,  for  having  drilled  certain  and 
other  persons  unlawfully  assembled.  The  statute  commenc<^ 
with  an  enactment  that  all  meetings  and  assemblies  for  the  pur- 
pose of  training  and  drilling  themselves,  or  of  being  trained  or 
drilled,  to  the  use  of  arms,  and  for  the  purpose  of  practising  mili- 
tary exercises,  movements  and  evolutions,  without  lawfid  autho- 
rity, should  be  prohibited.  If  the  act  closed  here,  an  indictment 
for  violating  its  provisions  must  have  distinctly  averred  that  the 
meeting  was  for  one  of  the  purposes  stated  in  the  act,  namely,  of 
training  or  drilling  themselves  to  the  use  of  arms,  or  of  being 
trained  or  drilled  to  the  use  of  arms,  or  for  the  purpose  of  prac- 
tising military  exercises,  movements  and  evolutions.  It  must 
also  have  negatived  the  existence  of  any  such  authority  conferred 
on  the  meeting  as  the  act  states,  so  that  the  course  is  plain 
according  to  the  established  rules  of  pleading.  The  statute  next 
proceeds,  not  to  enact  any  new  offence,  but  merely  to  prescribe  the 
punishment  of  those  who  shall  violate  it ;  so  that  the  first  allega- 
tion to  be  made  is,  that  the  purpose  of  the  meeting  brought  it 
within  the  prohibition  and  made  it  ill^aL  It  is  of  the  very 
essence  of  the  crime  that  the  meeting  should  be  ill^al  within  the 
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meaning  of  the  act,  otherwise  none  of  the  enumerated  acts  could      Patrick 
come  within  its  penal  consequences.     It  is  quite  plain  that  it  is     ^^^"^^^ 

•l*  n     t  o     t  11  •/•!  ^^   ERROR, 

a  Violation  ot  the  terms  ot  the  act  to  attend  such  a  meetmg  tor  the  v. 

purpose  of  training  and  drilling.     The  next  words  which  follow   The  Quekn. 
**  wno  shall  train  or  drill  any  other  person  to  the  use  of  arms,"  //fe^aT^^owwKi 
manifestly  mean  any  person  who  should  attend  such  illegal  meet-  30  Geo.  s,  c.  1 
ings  as  had  been  already  described.     If  then  it  was  necessary,  as  I  —indictment 
think  it  was,  to  aver  that  the  meetings  and  assemblies  were  for  the 
purposes  specified  in  the  prohibitory  part  of  the  statute,  it  is  plain 
that  all  the  counts  are  bad,  for  in  none  of  them  is  this  done.     Kone 
of  them  aver  that  the  assembly  was  for  the  purpose  of  training  or 
drilling  themselves,  or  of  being  trained  or  drilled  to  the  use  of 
arms,  or  for  the  purpose  of  practising  military  exercises,  move- 
ments, or  evolutions.     I  also  think  that  all  the  counts  are  open  to 
the  third  objection :  for,  upon  a  consideration  of  them,  it  is  mani- 
fest that  it  has  not  negatived  the  authority  of  the  plaintiff  in  error, 
to  tnun,  or  driU,  or  act,  aa  he  ib  aUeged  by  the  indictment  to 
nave  done. 

Crampton,  J. — I  entirely  concur  in  the  judgment  pronounced 
by  the  Lord  Chief  Justice. 

Perrin  and  Moore,  JJ.,  also  expressed  their  concurrence. 

Blackburne,    C.    J. — The   judgment,    therefore,    must    be 
reversed. 

The  prisoner^  who  had  been  brought  up 
to  the  bar  of  the  court,  teas  then 
discharged. 
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ixtlaxdi. 

COURT  OF  QUEEN'S  BENCH. 

Michaelmas  Term,  1848. 

November  9,  13,  14,  and  18. 

John  Martin,  in  error,  t?.  The  Queen,  (a) 

Writ  of  error — Caption,  form  of-^Crown  and  Government  Secwrih/ 
Act — Indictment  under  form  of — Challenge  to  juror  on  ground  tf 
interest — Form  of  sentence  of  transportation. 

The  caption  of  an  indictment  stated  that  at  an  adjournment  of  a  com- 
mission of  Oyer  and  Terminer  and  General  Gaol  DeUverg,  hMen  in 
and  for  the  county  of  the  city  of  Dublin,  at  the  Sessions  House,  Green- 
street,  in  the  said  county  of  the  city  of  Dublin,  on  T\ieaday,  the  8M 
day  of  August,  1848,  and  in  the  12M  year  of  our  Sovereign  Lady  the 
Queen,  before  the  Right  Honourable  Jeremiah  Dunne,  Lord  Mayor 
of  the  city  of  Ihd>lin  ;  the  Right  Honourable  David  Richard  Figot, 
Chief  Baron  of  Her  Majesty^ s  Court  of  Exchequer;  and  the  Hommr- 
able  Richard  Pennefather,  one  of  the  Barons  of  Her  Majesties  Court 
of  Exchequer  ;  and  others  their  fellows.  Justices  and  Commissioners  of 
our  said  lady  the  Queen,  in  and  for  the  whole  county  of  the  said  city 
of  Dublin,  assigned  by  letters  patent,  Sfc,  directed  to  S.  W.,  Sfc.  Sfc^ 
to  inquire,  examine,  discuss,  and  determine,  by  the  oath  of  good  and 
lawful  men  of  the  county  of  the  city  of  Dublin  aforesaid,  and  by 
other  ways  and  means,  SfC.,  of  all  treasons,  suspicions  of  treasons, 
SfC.  SfC,  by  any  person  or  persons  within  the  county  aforesaid,  done, 
committed,  perpetrated,  or  hereafter  to  be  done,  SfC,  and  to  dditer 
the  gaol  of  Newgate,  and  all  other  the  gaols  in  the  county  of  the  cHy. 
of  all  malefactors  and  prisoners  from  time  to  time,  and  to  hear  and 
determine  all  and  singular  the  premises — it  was  presented  upon  the 
oath  of  good  and  lawful  men  of  the  body  of  the  said  county  of  the  city 
of  Dublin,  whose  names  here  follow — (setting  out  the  name  of  twenty- 
three  grand  jurors) — in  manner  and  form  following : 

Held,  that  this  caption  was  not  erroneous,  and  that  it  appeared  from  it 

with  sufficient  certainty  when,  where,  and  before  whom  the  oath  ftas 

administered  to  the  grand  jury,  and  when  and  where  the  presentment 

was  made :  and  that  the  names  of  the  grand  jurors  having  been  set 

forth  in  the  caption  it  sufficiently  appeared  thereby  that  the  bill  was 

found  by  tioelve  grand  jurors,  though  the  number  was  not  stated 

Held,  also,  that  the  caption  was  not  vitiated  by  the  omission  of  the  words 
su>om  and  charged. 

The  indictment  charged  in  one  set  of  counts,  that  the  prisoner  did  fda- 
niously  compass,  imagine,  invent,  devise,  and  intend  to  deprive  and 
depose  our  Sovereign  lady  the  Queen,  from  the  style,  honour,  and 
royal  name  of  the  imperial  crown  of  the  United  Kingdom  ;  and  the 
said  felonious  compassing,  imagination,  invention,  device,  and  t*^* 

(a)  Reported  by  W.  St.  Lbqkr  Babington,  Esq.,  Barrist«r-mt-Lav. 
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Hon  did  express^  tUter^  and  declare  by  then  and  there  feUmiously  pub- 
lishing certain  printings  in  a  certain  pMic  newspaper  called  the 
"  Irish  Felon  ;"  and  in  another  set  of  counts  the  prisoner  was  charged 
in  similar  terms  with  compassing  to  levy  war  against  Her  Majesty. 

Held,  upon  writ  of  error,  that  the  indictment  well  charged  an  offence 
under  the  statute  11  Vict.  c.  12  ;  and  that  it  was  not  necessary  either 
to  aver  thai  the  printings  therein  charged  were  felonious  printings,  or 
further  to  aver  that  they  were  expressive  and  declaratory  of  the 
previously  charged  compassings  and  imagination,  or  that  they  were 
published  *' of  and  concerning^  Her  Majesty  the  Queen^  and  the 
Crown  and  Crovemment  of  the  United  Kingdom,  or  of  and  con- 
cerning some  traitorous  or  felonious  design  then  on  foot,  or  intended 
to  be  taken. 

A  challenge  was  tendered  to  one  of  the  jurors,  on  the  ground  that  he  was 
interested  in  the  conviction  of  the  prisoner,  inasmuch  as  by  a  charter 
of  Henry  the  Fifth,  it  was  granted  to  the  then  corporation  of  Dublin, 
their  heirs  and  successors  (which  charter,  and  the  rights  and  franchises 
therdiy  granted^  was  averred  to  have  become  by  the  Municipal  Corpo- 
rations Act,  (SSf  4  Vict.  c.  105,)  duly  vested  in  the  present  Corporation 
of  the  city  of  Dublin)  that  they  **  should  have  all  and  all  manner  of 
goods  and  chattels  of  felons  and  fugitives  to  be  condemned  or  convicted 
within  the  said  city  of  Dublin  and  the  liberties  thereof  thereafter 
arising;^  and  that  such  goods  and  chattels  were  applicable  to  the 
purposes  of  the  borough  fund  of  the  city  of  Dublin  ;  and  that  the  pri- 
soner had  within  the  city  goods  to  the  vcUue  of  twenty  shillings :  and 
that  William  Duff  was  a  burgess  of  said  city,  and  occupier  of  certain 
hereditaments  within  the  city  liable  to  to  be  rated  to  a  borough  rate ; 
and  that  the  borough  fund  was  deficient  after  the  payment  of  all  the 
claims  upon  the  corporation ;  and  thai,  therefore,  the  juror  was  inte- 
rested in  the  conviction  of  him  the  said  John  Martin. 

This  challenge  was  upon  demurrer  overruled. 

Held,  upon  writ  of  error  that  it  was  rightly  disallowed,  and  that  the 
Juror  was  not  liable  to  objection,  he  not  having,  as  a  burgess,  any 
direct  personal  interest  in  or  control  over  the  application  or  disposal 
of  such  goods  and  chattels,  the  disposal  of  which  was  vested,  if  at  all, 
in  the  town  council :  nor  yet  as  a  rate-payer,  for  that  it  did  not  appear 
by  the  challenge  that  the  preliminaries  which  were  by  the  1 33rd  section 
of  the  statute  essential  to  enable  the  council  to  impose  a  borough-rate, 
had  been  complied  with,  and  at  all  events  that  his  liability  to  be  rated  (if 
any)  was  a  contingent  liability  to  a  future  rate ;  and,  therefore,  did 
not  affect  his  competence. 

Query,  whether  m  such  challenge  the  absence  of  an  averment  thai  the 
franchise  has  been  lost  or  forfeited  by  non   user,  is  not  a  fatal 
omissionf 

The  judgment  entered  upon  the  record  was,  that  the  said  J.  M.  *^  be 
transported  beyond  the  seas  for  the  term  of  ten  years,  from  the  ^th  day 
of  August  instant^  without  specifying  some  place  of  transportation, 
"  not  in  Europe.** 

Held,  that  ^judgment  was  correct  and  valid,  notwithstanding. 

IN  this  case  the  prisoner,  at  a  session  of  the  Court  of  Oyer  and  John  Martin, 
Terminer  and  General  Gaol  Delivery  for  the  county  of  the     ^  kr»or, 
city  of  Dublin,  held  before  the  Lord  Chief  Baron  (Pigot)  and  Mr.   the  Qxjeen. 
Baron  Fennefather,  was  convicted  upon  all  the   counts  of  an        — 

y2 
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John  Martin,  indictment  charging  him  with  divers  offences  against  the  statute 
IN  ERROR,     Yl  Vict,  c.  12,  and  upon  each  count  a  judgment  of  transportation 
TiiR  QuEKN.   for  ten  years  was  passed. 

—  Upon  this  judgment  the  prisoner  sued  out  a  writ  of  error. 

G^enment        ^^^  record  returned  to  the   court  here  was  (as  fieur  as  it  is 
Stcurity  Act.  material  to  be  stated)  as  follows : — 

County  of  the  city  of  Dublin^  to  wit : — Be  it  remembered  that 
an  adjournment  of  a  Conmiission  of  Oyer  and  Terminer  and 
General  Gaol  Delivery,  holden  in  and  for  the  county  of  the  city 
of  Dublin,  at  the  Sessions  House,  in  Green-street,  in  the  said 
county  of  the  city  of  Dublin,  on  Tuesday,  the  8th  day  of  Au- 
gust, 1848,  and  in  the  twelfth  year  of  the  reign  of  our  Sovereign 
lady  Victoria,  by  the  mrace  of  Gtxl,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  and  Defender  of  the  Faith, 
and  so  forth,  before  the  Kight  Honourable  Jeremiah  Dunne,  Lord 
Mayor  of  the  city  of  Dublin;  the  Right  Honourable  David 
Richard  Pigot,  Chief  Baron  of  Her  Majesty's  Court  of  Ex- 
chequer ;  and  the  Honourable  Richard  Pennefather,  one  of  the 
Barons  of  Her  Majesty's  Court  of  Exchequer;  and  others  their 
fellow-justices  and  commissioners  of  our  said  lady  the  Queen,  in  and 

The  record.  for  the  whole  county  of  the  said  city  of  Dublin,  assigned  by  letters 
patent  of  our  said  lady  the  Queen,  under  the  great  seal  of  that  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  called  Ireland, 
bearing  date  at  Dublin,  the  1st  day  of  December,  in  the  first  year 
of  the  reign  of  our  said  lady  the  Queen,  directed  to  Samuel  Warren, 
the  then  Lord  Mayor  of  the  said  city  for  the  time  beii^ ;  Charles 
Kendal  Bushe,  the  then  Chief  Justice  of  the  Court  of  Chief  Place 
in  Ireland,  and  the  Chief  Justice  of  the  said  Court  of  Chief  Place, 
for  the  time  being ;  John  Doherty,  Chief  Justice  of  the  Court  of 
Common  Pleas,  in  Ireland,  and  the  Chief  Justice  of  the  sud 
Court  of  Common  Pleas,  for  the  time  being;  Henry  Joy,  the 
then  Chief  Baron  of  the  Court  of  Exchequer  in  Ireland,  and  the 
Chief  Baron  of  the  said  Court  of  Exchequer  for  the  time  being; 
Charles  Burton,  then  one  of  the  Justices  of  the  Court  of  Chief 
Place;  Arthur  Moore,  then  one  of  the  said  Court  of  Common 
Pleas ;  Richard  Pennefather,  one  of  the  Barons  of  the  Court  of 
Exchequer  in  Ireland ;  Philip  Cecil  Crampton,  one  of  the  Justices 
of  the  Court  of  Chief  Place;  William  Johnson,  then  one  of  the 
Justices  of  the  Court  of  Common  Pleas  in  Ireland ;  John  Leslie 
Foster,  then  one  of  the  Barons  of  the  Court  of  Ebcchequer  in 
Ireland ;  Louis  Perrin,  one  of  the  Justices  of  the  Court  of  Chief 
Place  in  Ireland ;  Robert  Torrens,  one  of  the  Justices  of  the 
Court  of  Common  Pleas ;  and  John  Richards,  one  of  the  Barons 
of  the  said  Court  of  Exchequer ;  and  all  Justices  and  Barons  of 
the  said  Courts  of  Chief  Place,  Common  Pleas,  and  Exchequer, 
in  Ireland  aforesaid,  respectively  for  the  time  being,  and  others  in 
the  said  letters  named,  to  inquire,  examine,  discuss,  and  determine 
by  the  oath  of  good  and  lawful  men  of  the  county  of  the  city  of 
Dublin  aforesaid ;  and  by  other  ways,  means,  and  methods  whereby 
the  truth  might  be  better  known  of  all  treasons,  suspicions  w 
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treasons,  insurrections,  rebellions,  counterfeits,  clippings,  washings,  Jo^w  Mabtih, 
unlawful  coinage,  and  other  falsifjings  of  money,  and  of  all  mur-     **  erkor, 
ders,  felonies  manslaughters,  killings,  robberies,  burglaries,  per-   TheQurkn. 
juries,    forgeries,    rapes,   unlawful    assemblies,    extortions,  riotSj     ^  — _, 
routs,    crimes,   contempt,    deceit,   injuries,   escapes,    and    other    Gavemment 
offences  and  causes  whatsoever,  as  well  against  the  peace  and  Security  Acl 
the  common  law  of  that  part  of  the  said  United  Kingdom  called 
Ireland,  as  ag^st  the  form  and  effect  of  any  statute,  act,  or  ordi- 
nance theretofore  made,  ordained,  or  confirmed,  or  of  any  statute, 
act,  ordinance,  or  provision  thereafter  to  be  made,  ordained,  or 
confirmed,  by  any  person  or  persons  within  the  county  of  the  city 
of  Dublin    aforesaid,    in    any  wise  done,  committea,  or  perpe- 
trated,  or    hereafter  to    be   done,   committed,   or    perpetrated; 
and  also  of  all  accessories  to  the  said  offence,  and  any  of  them 
within  the  said  county  of  the  city  of  Dublin,  by  whomsoever  or 
howsoever  had,  done,  perpetrated,  or  committed  by  any  person  or 
persons,  at  any  time  howsoever,  and  in  any  matter  whatsoever ; 
and  to  deliver  the  gaol  of  Newgate,  and  all  other  the  gaols  in  the 
county  of  the  city  of  Dublin  aforesaid,  of  all  malefactors  and  pri- 
soners, from  time  to  time,  as  often  as  occasion  shall  require ;  and 
to  hear  and  to  determine  all  and  singular  the  premises.     It  is 
presented  upon  the  oath  of  good  and  lawful  men  of  the  body  of 
the  said  county  of  the  city  of  Dublin,  whose  names  here  follow ;  The  record. 
that  is  to  sot: — William  Latouche  Worthineton,  John  Strong 
Armstrong,  John  Brennan,  Phi^  Dixon  Hardy,  Abraham  Stud- 
dert,    William   Lilly,   Joseph   Kincaid,  James    Booth,   Kichard 
Whitehead,  Francis  Devitt,  Kobert  Hunt,  William  Russell,  John 
Richard  Andrews,   George    Browne,  John    Chambers,    Robert 
Deaker,  Edward  Higginbotham,  James  Kerr,  Francis  Pillsworth, 
Park  Neville,  Alexander  Findlater,  Peter  Roe  Clarke,  and  George 
AVilson  Boileau,  in  manner  and  form  following,  that  is  to  say : — 

County  of  the  city  of  Dublin,  to  wit : — The  jurors  for  our 
lady  the  Queen,  upon  their  oath  present,  that  John  Martin, 
late  of  Loughome,  Newry,  in  the  county  of  Down,  gentleman, 
aft^r  the  passing  of  an  act  of  Parliament  made  and  passed  in  the 
11th  year  of  the  reign  of  our  Sovereign  lady.  Queen  Victoria,  and 
entitled  "An  Act  for  the  better  Security  of  the  Crown  and 
Government  of  the  Umted  Kingdom,"  on  the  24th  day  of  June, 
in  the  12th  year  of  the  reign  of  our  said  Sovereign  ladv.  Queen 
Victoria,  with  force  and  arms  at  the  parish  of  Saint  Thomas,  in 
the  county  of  the  city  of  Dublin,  within  the  United  Kingdom, 
feloniously  did  compass,  ima^ne,  invent,  devise,  and  intend  to 
deprive  and  depose  our  said  Sovereign  lady  the  Queen,  from  the 
s^le,  honour,  and  royal  name  of  the  imperial  crown  of  the  United 
^ngdom ;  and  the  said  felonious  compassing,  imagination,  device, 
and  intention,  he  the  said  John  Martin,  then  and  tnere  feloniously 
did  express,  utter,  and  declare,  by  then  and  there  feloniously  pub- 
lishing certain  printings  in  a  certain  number  of  a  certain  public 
newspaper  called  the  "  Irish  Felon,"  one  of  which  said  printings 
is  as  follows;  that  is  to  say — [here  followed  a  letter  fi-ora  John 
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^^wiffiR^'  Martin,  headed  "  To  all  whom  it  may  concern"] ;  and  one  other  of 
t,.  which  said  printings  is  as  follows — [here  followed  a  letter  fix)m  a 

The  Quekn.  Mr.  Lalor  to  the  editor  of  the  "Irish  Felon''];  and  the  said 
Crownand  ^lonious  compassing,  ims^nation,  invention,  device,  and  inten- 
Govermnent  tion,  he  the  Said  John  Martin  afterwards  and  after  the  passing 
Security  Act,  q(  the  Said  act  of  Parliament,  on  the  Ist  day  of  July,  in  the  12th 
year  of  the  reign  of  our  said  lady  the  Queen,  at  the  parish 
aforesaid,  in  the  county  of  the  city  of  Dublin  aforesaid,  did  fur- 
ther feloniously  express,  utter,  and  declare,  by  then  and  there 
feloniously  publishing  certain  other  printings  in  one  other  number 
of  the  said  public  newspaper  called  the  "Irish  Felon,"  one  of 
which  said  last-mentioned  printings  is  as  follows;  that  is  to 
say — [here  followed  a  letter  from  Sir.  Lalor,  headed  "  The  Firet 
Step,"  "The  Felon  Club"];  and  one  other  of  which  said  kst- 
mentioncd  printings  is  as  follows ;  that  is  to  say — [here  followed  a 
letter  from  Mr.  Lalor,  headed,  "  To  the  Confederate  and  Bepeal 
Clubs  in  Ireland."]  And  the  said  felonious  compassing,  imagi- 
nation, invention,  device,  and  intention  he  the  said  John  Martin 
afterwards  and  after  the  passing  of  the  said  act  of  Parliament,  on 
the  15th  day  of  July,  in  the  12th  year  of  the  reign  of  our  said 
lady  the  Queen,  at  the  parish  aforesaid,  in  the  county  of  the  city 
of  Dublin  aforesaid,  did  further  feloniously  express,  utter,  and 
declare,  by  then  and  there  feloniously  publishing  a  certain  other 
printing  in  one  other  number  of  the  said  public  newspaper  called 
the  "  Irish  Felon,"  which  said  last-mentioned  printing  is  as  fol- 

The  record.  lows ;  that  is  to  say — [here  followed  a  letter  from  a  Mr.  Brennan, 
headed,  "  The  Crowning  of  Felony  "];  and  the  said  felonious  com- 
passing, imagination,  invention,  device,  and  intention,  he  the  said 
John  Martin,  afterwards  and  after  the  passing  of  the  said  act  of 
Parliament,  on  the  22nd  day  of  July,  m  the  12th  year  of  the 
reign  of  our  sfud  lady  the  Queen,  at  the  parish  aforesaid,  in  the 
county  of  the  city  of  Dublin  aforesaid,  did  further  felomoudy 
express,  utter,  and  declare  by  then  and  there  feloniously  pubhshii]^ 
certain  other  printings  in  one  other  number  of  the  said  puolic  news- 
paper called  tiie  "  Irish  Felon,"  one  of  which  said  last-mentioned 
prmtings  is  as  follows ;  that  is  to  say — [here  was  set  out  Mr.  Mar- 
tin's letter,  headed  "Prevention  of  Crime  and  Outrage,*'  and  "To 
the  Members  of  the  Repeal  Clubs  of  Ireland ;"]  and  one  other  of 
which  said  last-mentioned  printings  is  as  follows ;  that  is  to  say— 
[here  followed  Mr.  Lalor's  letter,  headed  "Clearing Decks"]; — and 
one  other  of  which  said  last-mentioned  printings  is  as  follows— 
[here  followed  Mr.  Brennan's  letter,  headed  "  To  the  Young  Men 
of  Ireland,"]  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Sovereign  lady  the 
Queen,  her  crown  and  dignity. 

Thirteen  other  counts  followed,  of  which  five  were  precisely  rimilar 
to  the  first,  except  that  each  of  them  omitted  some  one  or  more  of 
the  publications  charged  in  the  first  count.  There  were  also  a  set 
of  six  counts  similar  in  construction  to  the  above-mentioned,  and 
setting  out  the  same  publications,  but  charging  a  compassing  to 
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3vy  war  against    Her    Majesty.      The    two    remaining   counts  John  Martin, 
harged,  one  of  them,  a  compassing  to  deprive  and  depose  Her    "  "^R- 
dajesty,  and  the  other,  a  compassing  to  levy  war ;  and  alleged  Thb  Quesv. 
he  publication  of  divers  printings  as  overt-acts  of  such  com-     r^  n^ 
leasing,  but  did  not  set  them  out.     The  record  then  stated  the    g^^mcnt 
prisoner's  plea  of  not  guilty  to  this  indictment ;  the  joinder  of  issue  Security  Act 
>y  the  Attorney-General  upon  that  plea ;  the  award  of  a  jury 
o  try  the  issue;  that  certain  of  the  jurors  came  and  were  sworn, 
nd  then  proceeded  as  follows : — 

"  And  William  Duff,  one  other  of  the  said  jurors,  is  thereupon 
Iso  called,  and  answers  to  his  name ;  and  thereupon  the  said  John 
irlartin  challenges  the  s^d  William  Duff ;  because,  he  says,  that 
he  city  of  Dublin  hath  been  from  the  time  whereof  the  memory 
f  man  runneth  not  to  the  contrary,  and  now  is,  a  body  corporate; 
nd  that  by  a  certain  charter  granted  to  the  then  Mayor  and 
Commons  of  the  said  city  of  Dublin  by  our  late  lord.  King 
lenry  the  Fifth,  which  said  charter  was  afterwards  confirmed  by 
iivei^  other  charters  granted  by  the  successors  of  our  said  lord, 
Cing  Henry  the  Fifth ;  our  said  lord,  Kin^  Henry  the  Fifth, 
granted  to  the  s^d  Mayor  and  Commons  of  the  said  city  of  Dub- 
in  that  they,  their  heirs,  and  successors  should  have  all  and  all 
(lanner  of  goods  and  chattels  of  felons  and  fugitives  to  be  con- 
[emned  or  convicted  within  the  said  city  of  Dublin,  and  the  liber- 
ies thereof  thereafter  arising,  as  by  said  charters,  which  the  said 
Tohn  Martin  brings  into  court  more  fully  appears ;  and  the  said 
Tohn  Martin  further  saith,  that  at  the  time  of  the  passing  of  a  The  record. 
ertain  act  of  Parliament  passed  in  the  session  of  Paruament  held 
a  the  3rd  and  4th  years  of  the  reign  of  our  Sovereign  lady,  the 
low  Queen,  entitled,  ^  An  Act  for  the  regulation  of  Municipal 
Corporations  in  Ireland,'  the  said  charter  and  the  rights  and  fran- 
hises  thereby  granted  were  duly  vested  in  the  Right  Honour- 
,ble  the  Lord  Mayor,  Sheriffs,  Commons,  and  Citizens  of  the  city  of 
>ublin,  and  which  said  Bight  Honourable  the  Lord  Mayor,  Sheriffs, 
]!onmions,  and  Citizens  were  then  and  there  the  same  body  corpo- 
ate  mentioned  in  the  said  charter,  which  had  been  granted  to  them 
>y  the  name  of  the  Mayor  and  Commons  of  the  said  city  of  Dublin, 
(nd  the  said  John  Martin  fturther  saith  that  afterwards,  and  after 
he  passing  of  the  said  last  mentioned  act,  said  last  mentioned  act 
»ecame,  and  was,  and  now  is,  in  force  in  the  city  of  Dublin. 
\jid  the  said  John  Martin  further  sidth,  that  after  the  passing  of 
he  said  last  mentioned  act,  and  after  same  became  and  was  in 
(wrce  in  the  said  city  of  Dublin,  such  proceedings  were  duly  had, 
hat  afterwards,  pursuant  to  the  provisions  of  the  said  last  men- 
ioned  act,  there  were  duly  elected,  according  to  the  provisions  of 
aid  act,  to  wit,  on  the  25th  day  of  October,  in  the  year  of  our 
jotA,  1841,  at  Dublin,  in  the  county  of  the  city  of  Dublin,  in  and 
or  the  said  borough  of  the  city  of  Dublin,  the  number  of  alder- 
oen  and  coimcillors  by  the  said  act  prescribed,  by  virtue  whereof, 
nd  said  several  proceedings,  there  hath  been  since,  and  now  is,  in 
he  said  city  of  Dublin  a  body  corporate,  called  and  known  by  the 
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JoHK  Maktih,  name  of  the  Right  Honourable  the  Lord  Mayor,  Aldennen,  and 

a  iKROB,     Burgesses  of  Dublin,  pursuant  to  the  provisions  of  the  aaid  last 

Ths  Qubjeh.  mentioned  act.     And  the  said  John  Martin  further  saith,  that  the 

c  — and    S^^^^  *^^  chattels  of  felons  and  ftigitives  so  granted  by  the  said 

Govermnmt    charter  of  our  said  lord  Eang  Henry  the  Fifth,  to  the  Mayors  and 

Secm-itjf  Act,   Commons  of  the  said  city  of  Dublin  are  now  vested  in  the  said 

Right  Honourable  the  Lord  Mayor  and  Burgesses  of  said  city,  and 

are  applicable  to  the  purposes  of  the  borough  fund  of  said  dtj. 

And  the  said  John  Martm  further  saith,  that  he,  the  f9aid  John 

Martin,  hath  within  the  city  of  Dublin  divers  goods  and  chattelB  of 

great  value,  to  wit,  of  the  value  of  twenty  shillings,  and  that  the 

said  William  Duff  is  a  burgess  of  the  said  city  of  Dublin,  and  an 

occupier  and  tenant  of  certain  hereditaments  within  the  <aty  of 

Dublin,  liable  to  be  rated  to  a  borough  rate  in  the  said  city  of 

Dublin,  and  that  the  borough  fund  of  the  city  of  Dublin  after  the 

Eayment  of  all  debts  due  from  the  body  corporate,  in  said  herein- 
efore  recited  act  mentioned,  and  contracted  before  the  passing  of 
said  act,  and  after  satisfaction  of  all  lawful  claims  upon  the  real 
and  personal  estate  of  such  body  corporate  is  not  sufficient  for  the 
purpose  in  said  act  mentioned.  And  the  said  John  Martin  saith, 
that  for  the  reasons  aforesaid  the  said  William  Duff^  is  interested 
in  the  conviction  of  him  the  said  John  Martin,  wherefore  the  said 
John  Martin  prays  judgment,  and  that  the  said»  challenge  may  be 
The  recorl       allowed  and  so  forth." 

After  setting  out  a  demurrer  by  the  Attorney  General  to  this  chal- 
lenge, assigning  as  causes  of  demurrer,  "  that  the  said  John  Martin 
has  not  by  the  said  challenge  shown  that  the  goods  and  chattels  of 
felons  convicted  within  the  city  of  Dublin  are  applicable  to  the 
purposes  of  the  borough  fund  in  the  said  challenge  mentioned,  or 
can  be  expended  in  diminution  of,  or  to  prevent  tne  necessity  of  a 
borough  fund,  or  are  applicable  to  the  purposes  for  which  the  said 
borough  fund,  in  said  challenge,  is  applicable ;  and  that  the  said  John 
Martin  has  not  by  his  said  challenge  shown  that  the  said  William 
Duff  has  any  immediate,  direct,  or  personal  interest  in  the  goods 
and  chattels  of  felons  convicted  in  manner  as  in  the  said  challenge  al- 
leged, and  that  the  said  challei^e  is  in  other  respects  uncertain,  infor- 
mal, insufficient,  and  so  forth."  The  record  then  stated  the  disallowance 
of  the  challenge  by  the  court,  that  William  Duff  was  sworn  of  the 
jury,  and  that  the  other  jurors  were  duly  sworn,  and  that  the  jury 
found  the  prisoner  guilty  upon  each  of  the  fourteen  counts  in  the 
indictment ;  that  it  was  demanded  of  the  prisoner  whether  he  had 
anything  to  say  for  himself  wherefore  the  said  justices  and  com- 
missioners should  not  proceed  to  judgment,  and  that  the  prisoner 
"  said  nothing  further  than  he  had  before  said."  The  record  then 
proceeded  as  follows: — "Whereupon  all  and  singular  the  premises 
being  seen,  and  by  the  said  justices  and  commissioners  here 
fully  understood,  it  is  considered  and  adjudged  by  the  court  here 
that  he,  the  said  John  Martin,  for  the  said  felony  in  the  said  Ist 
count  of  the  said  indictment  above  specified  and  charged,  be 
transported  beyond  the  seas  for  the  term  of  ten  years  firom  the  8A 
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day  of  August  instant.''    And  the  like  judgment  of  ten  years'  JoH^f  Martw, 
transportation,  to  commence  from  the  said  8th  day  of  August,  was    ™  »««<>«. 
entei^  on  each  of  the  other  counts.  The  Quebn. 

Upon  this  record,  the  prisoner  having  been  brought  up  on  the  cSITand 
9th  of  November,  1848,  by  a  habeas  corpus  to  the  bar  of  the  court.  Government 
entered  the  following  assignment  of  error : —  Secm-it^  Acl 

**  And  now,  that  is  to  say,  on  Thursday,  the  9th  day  of  Novem- 
ber, in  this  same  term,  comes  the  said  John  Martin,  into  the  court 
here  of  our  lady  the  Queen,  before  the  Queen  herself,  in  his  own 
proper  person,  in  the  custody  of  the  keeper  of  Her  Majesty's  prison, 
called  Richmond  General  Penitentiary,  on  the  South  Circular- 
road,  by  virtue  of  a  writ  of  habeas  carpus  duly  issued  in  that 
behalf,  and  immediatelv  says,  that  in  the  record  and  proceedings 
aforesaid,  and  also  in  the  giving  the  judgment  aforesaid,  there  is  a 
manifest  error  in  this,  to  wit,  that  by  the  record  aforesaid  it  appears 
that  judgment  was  given  upon  the  record  aforesiud,  for  our  said 
lady  the  Queen,  whereas  by  the  laws  of  this  realm  judgment 
ought  to  have  been  given  thereupon  for  the  said  John  Martin,  and 
against  our  said  lady  the  Queen,  and,  therefore,  in  that  there  is 
manifest  error.  There  is  error  in  this,  to  wit,  that  it  does  not 
appear  by  the  record  aforesaid,  that  the  jurors  aforesaid,  by  whom 
the  said  mdictment  was  found  a  true  bill,  were  sworn  by,  before,  or  AnigiuneDt  of 
in  the  presence  of  the  commissioners  and  justices  of  our  said  lady  •"^• 
the  Queen,  in  the  said  record  mentioned,  or  any  of  them,  or  by,  before, 
or  in  the  presence  of  any  court,  commissioners,  justices,  or  other 
person  or  persons  empowered  in  that  behalf  to  swear  said  jurors 
or  administer  to  them  an  oath;  and,  therefore,  in  that  there  is 
manifest  error.  There  is  also  error  in  this,  to  wit,  that  it  does  not 
appear  by  the  record  aforesaid,  when  or  where  the  jurors  aforesaid, 
who  found  said  indictment  a  true  bill,  were  sworn  as  jurors,  or 
that  they  were  sworn  or  charged  to  inquire  for  or  on  behalf  of 
our  said  lady  the  Queen,  and  the  bod^  of  the  said  county  of  the  city 
of  Dublin,  m  manner  by  law  reqmred ;  and,  therefore,  in  that 
there  is  manifest  error.  There  is  also  error  in  this,  to  wit,  that  it 
does  not  appear  by  the  record  aforesaid  that  the  jurors  aforesaid, 
who  found  the  said  indictment  a  true  bill,  had  any  jurisdiction  to 
find  the  sud  indictment  a  true  bill,  and  therefore,  in  that  there  is 
manifest  error.  There  is  error  also  in  this,  to  wit,  that  it  does  not 
appear  by  the  record  aforesaid,  that  the  said  indictment  was  found 
a  true  bill  by  twelve  good  and  lawful  men  of  the  body  of  the 
county  of  the  city  of  Dublin,  as  in  that  behalf  is  required  by  law ; 
and,  therefore,  in  that  there  is  manifest  error.  There  is  error  also 
in  this,  to  wit,  that  it  appears  by  the  record  aforesaid,  that  judg- 
ment was  given  for  our  said  lady  the  Queen,  against  the  said  John 
Martin,  upon  each  and  every  of  the  counts  of  the  said  indictment, 
whereas  judgment  should  have  been  ^ven  on  each  and  eveiy  of 
the  said  counts  for  the  said  John  Martin,  and  against  our  said  lady 
the  Queen,  inasmuch  as  each  and  every  of  the  said  counts  in  the 
indictment  is  bad  in  point  of  law ;  and,  therefore,  in  that  there  is 
manifest  error.     There  is  error  also  in  this,  to  wit,  that  by  the 
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John  Mabtin,  record  aforesaid  it  appears  that  judgment  was  giyen  for  onr  said 
w  BBBOB,  i^y  ^j^^  Queen  upon  the  demurrer  put  in  by  her  Majesty's  Attor- 
The  QnEcr.  ney-General  to  the  challenge  of  hun  the  said  John  Martin,  to 
- —  William  Duff,  one  of  the  jurors  aforesiud,  who  passed  upon  him, 
Chifernmetu  ^^^  ^^^  John  Martin,  on  the  indictment  aforesaid,  whereas  judg- 
Secmiig  Act  ment  should  have  been  given  for  him,  the  said  John  Martin,  mm 
the  demurrer  aforesaid;  and,  therefore,  in  that  there  is  manifest 
error.  There  is  also  error  in  this,  to  wit,  that  by  the  record  afore- 
said, it  appears  that  for  the  felony  charged  against  him  the  sud 
John  Martin,  in  each  and  evenr  of  the  counts  of  the  indictment 
aforesiud,  he,  the  said  John  Martin,  was  adjudged  to  be  trans- 
ported beyond  the  seas  for  the  term  of  ten  years  nnom  the  8th  day 
of  August  last,  whereas  by  law  no  such  sentence  could  be  pro- 
nounc^;  and,  therefore,  in  that  there  is  manifest  error.  There  is 
error  also  in  this,  to  wit^  that  the  judgment  aforesiud  passed  upon 
him  the  said  John  Martin,  is  insufficient,  uncertain,  and  defectiye, 
informal,  and  not  warranted  by  the  common  or  statute  law  of  this 
realm;  and,  therefore,  in  that  there  is  manifest  error.  There  is 
error  also  in  this,  that  there  is  no  place  mentioned  in  the  judgment 
aforesaid,  to  which  the  said  John  Martin  should  be  transported, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  [m>- 
yided ;  and,  therefore,  in  that  there  is  manifest  error.  And  the  mi 
John  Martin  prays  that  the  judgment  aforesaid  for  the  erroFS 
aforesaid  and  divers  other  errors  in  the  record  and  proceedings 
aforesaid  may  be  reversed,  annulled,  and  altogether  holden  for 
nought,  and  that  he  may  be  restored  to  all  things  which  he  has 
lost  by  reason  of  the  judgment  aforesaid,  and  so  forth. 

"  John  Martin, 
"  colman  m.  o'loghlen." 

The  Attorney-General  having  joined  in  error  on  behalf  of  the 
crown,  the  case  was  set  down,  and  now  (November  13th,  1848,) 
was  called  on  for  argument. 
sSrCO'Loghlen  Sir  Colman  O'Loghlen  for  the  plaintiff  in  error. — There  are  four 
for  the  plaintiff  general  heads  of  objection  to  this  record:  first,  to  the  caption; 
secondly,  to  the  indictment  itself;  thirdly,  the  disallowance  of  the 
challenge  to  William  Duff;  fourtlily,  the  form  of  the  sentence. 
The  objection  to  the  caption  is,  that  it  does  not  appear  by  the 
record,  that  the  jurors  by  whom  the  indictment  was  found  a  true 
bill,  were  sworn  by,  before,  or  in  the  presence  of  the  commissioners 
and  justices  of  our  ladv  the  Queen,  in  the  said  record  mentioned, 
or  any  of  them,  or  of  any  court,  commissioners,  or  justices,  (ff 
other  person  or  persons  empowered  in  that  behalf,  to  swear  said 
jurors,  or  administer  to  them  an  oath. 

It  should  have  stated  that  the  bill  was  presented  on  the  oaths  of 
twelve  good  and  lawful  men  of  the  county  of  the  city  of  DuUin, 
then  and  there  sworn  and  charged  to  inquire  on  behalf  of  our  lady 
the  Queen,  and  of  the  body  of  the  county  of  the  city  of  Dublin. 
If  the  indictment  had  been  found  in  the  Queen's  Bench  I  adnnt 
that  the  objection  might  not  be  a  good  one,  because  the  court 


m  error. 


in  error. 
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rould  take  judicial  cognizance  that  the  jury  were  duly  sworn  and  Johh  Martw, 
barged.     In  Rex  v.  Farre  (1  Keble,  629)  it  is  said,  "  In  indict-    ™  "^^^ 
lentfl  here  (Queen's  Bench)  in  regard  the  court  takes  the  grand  the  Quekn. 

iry's  presentments,  the  entry  is  only  quod  per  sacramentum  duodecim        

tstUit  priBsentatumy  without  saying  probos  et  legaks  homines^  or  quod  g^l^niiment 
tnUores  jurati  et  hicratidicuntOTpriBsentant  But  in  all  indictments  Security  Act 
1  inferior  courts  which  are  removed  hither  it  isjuratores  prcBsentant 
f  oneratiy  etjurati  et  per  sacramentum  duodecim  probos  et  legalisy  8fc. 
rhich  difference  was  agreed  per  curiam  and  the  clerks  of  the 
rown  side.**  These  exceptions  were  all  overruled  because  the 
idictment  was  found  in  Middlesex ;  but  I  defy  my  learned  friends 
[1  this  case  to  bring  forward  any  case  where  this  objection,  taken 
ipon  a  writ  of  error,  was  overruled  where  the  indictment  was 
Dund  in  an  inferior  court,  which  the  Commission  of  Oyer  and 
Terminer  for  the  city  of  Dublin  is.  I  fully  admit,  that  either  at 
he  trial  or  after,  before  the  inferior  court,  during  the  commission, 
t  might  have  been  amended.  In  2  Hale,  167,  it  is  said,  ^^  It  seems 
equisite  also  to  add  this  clause,  onerati  et  jurati  ad  inquirendum 
TO  domino  rege  et  pro  corpore  comitaius  prcedicti;  and  if  it  be  a  pre- 
entment  by  a  grand  jury  of  a  liberty,  ad  inquirendum  pro  domino  rege  sir  COToghlen 
tpro  Ubertate  de  S.  vel  repa  de  &"  Hawkins,  in  2  vol.  P.  C.  lib.  2,  for  the  plaintiff 
•  25,  ss.  125,  126,  after  stating  what  exactness  is  necessary  in 
he  caption  of  an  indictment  in  respect  of  the  jurors  by  whom 
t  was  found,  and  statins  how  far  indictments  have  been  quashed 
or  the  want  of  the  words  onerati  et  jurati  in  the  caption,  and  for 
rant  of  other  words,  proceeds  to  say,  "  But  it  is  said  that  in  the 
aption  of  an  indictment  taken  in  the  King's  Bench,  or  at  the 
jrand  Sessions,  super  sacramentum  suum  dicunt  supply  the 
rant  of  the  words  juratum  et  oneratum/^  8fc,  [Crampton,  J. — 
rVTiat  is  meant  there  by  Grand  Sessions  ?]  x  our  lordships  will 
ind  it  means  the  Grand  Sessions  of  Wales,  which  was  the  highest 
ourt  of  criminal  jurisdiction  in  that  palatinate.  Anonymous  (1 
ient.  60 j)  Rex  v.  Cuttye  (2  Keble,  367.)  Coming  down  from  the 
eign  of  Charles  to  William  III.  your  lordships  will  find  in  R.  v. 
HolUday  (3  Salk.  187),  that  an  indictment  was  quashed,  the  cap- 
ion  of  which  merely  stated  that  the  grand  jury  were  composed 
nvborum  et  legalium  hominum  de  comitatu  prtsdicto  qui  jurati  et 
merati  super  sacramentum  suum  prcBsentanty  because  it  did  not 
tate,  "  that  they  were  onerati,  &c.  to  inquire  for  the  King  and  the 
Kxiy  of  the  county."  Davidson  v.  Moscrop  (2  E.  56) ;  in  TTie 
King  V.  French  (2  Keb.  583) ;  and  The  King  v.  Greenway  (2  Keb. 
110);  and  The  King  v.  Tumith  (1  Mod.  26,)  because  the  ad  tunc 
t  ibidem  were  omitted. 

So  in  Reg.  v.  Morru  (Str.  901),  more  fully  reported  in  Fitz- 
;ibbon's  Reps.  266,  because  it  did  not  appear  where  the  grand 
ory  were  sworn.  In  Jf?.  v.  Gdhes  (1  Keble,  101,)  it  is  said  that 
he  wotAb  jurati  et  onerati  are  intended  at  Nisi  Prius^  but  not  in  an 
ndictment.  R.  v.  Moraan  (1  Lord  Baym.  710,)  only  establishes 
he  position  that  at  Nisi  Prius  juratorum  et  ovieraiorum  are  not 
iseential,  but  it  did  not  establish  that  on  a  writ  of  error  such  an 
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JoHv  MABmr,  omiggion  is  not  material,  and  in  all  the  precedents  of  indictments 
9  for  treason^  in  which  the  caption  is  made  up  before  the  prisoner  is 

The  Queen,  called  on  to  plead,  the  averment  is  contained.  The  way  in  which 
CrowtTand  ^^^  Caption  18  made  up  in  Sayer^s  case  (Fost.  Cr.  L.  4)  bears  out 
Government    mj  argument.    In  The  King  v.  Hardy  (24  St  Tr.  231),  the  words 

Seanntff  Ad.  of  the  Caption  are,  "good  and  lawful  men  of  the  county  aforesaid, 
now  here,  sworn  and  charged  to  inquire  for  our  said  lord  the  King, 
for  the  body  of  the  said  county,  touching  and  concerning  the 
premises,  in  the  said  letters  patent  mentioned  it  is  presented," 
&c  In  Rex  v.  Stone  (25  St  Tr.  1158),  and  Rex  v.  (yCcigUy 
and  others  (26  St  Tr.  1204),  the  same  form  of  caption  is  adopted; 
in  the  State  Trials  of  1817  the  form  of  caption  is  not  given, 
but  in  Frosts  case  the  precedent  is  as  I  have  stated,  so  that  bom 
1741  to  1829  the  precedent  has  been  followed  in  England;  and 
in  Ireland,  the  same  precedent  has  been  followed  in  The  Defendeit 
ca^ey  Rex  v.  WeJdons  (26  St  Tr.  228,)  counsel  took  the  like 
objection,  and  moved  at  the  commission  to  quash  the  indictment; 
and  Chamberlain,  J.  says,  it  is  taken  for  granted  that  the  caption  is 
part  of  the  indictment — it  is  not,  it  is  only  the  style  of  the  court, 

SurCOXoghlen  where  captions  have  been  quashed  it  has  been  on  certiorari  or  writs 

fir  the  plaintiff  Qf  error,"  showing  that  the  objection  is  a  good  one ;  and  the  law 
officers  of  the  crown  thought  the  objection  so  serious  that  they 
amended  the  form  of  the  caption  in  succeeding  cases ;  and  in  the 
caption  of  the  indictment  found  against  Kennedy  and  others  (ib.  355) 
the  words  are  found :  the  captions  in  these  cases  were  enlarged. 
In  the  other  cases  of  state  trials  in  Ireland  the  captions  are  not 
given,  but  in  the  year  1826  an  indictment  found  at  the  C<Hiiiiiis- 
sion  of  Oyer  and  Terminer,  in  the  case  Rex  v.  Hinchey  and  others 
(Batty,  509),  was  brought  into  this  court,  and  it  was  argued  by 
Mr.  Justice  Perrin  that  the  caption  was  bad,  as  stating  the  names 
of  twenty-three  grand  jurors  though  the  indictment  was  alleged 
to  have  been  found  by  twelve,  and  therefore  it  did  not  appear  by 
whom  it  was  found.  In  p.  512  the  caption  is  recited  as  follows:— 
"  Upon  the  oaths  of  twelve  good  and  lawful  men  of  the  body  of 
the  said  county  of  the  city  of  Dublin,  whose  names  here  follow— 
(here  setting  out  the  names  of  twenty-three  grand  jurors) — all  of 
the  said  county  of  the  city  of  Dublin,  Esquires,  which  said  jurors 
being  now  here  sworn  and  charged  to  inquire  on  behalf  of  our 
said  lord  the  Kin^,  and  the  body  of  the  said  county  of  the  city  of 
Dublin,  of  all  such  matters,  &c,  it  is  herein  presented,"  &c.  That 
is  the  strongest  authority,  I  think,  which  I  could  bring  forward 
in  support  of  the  objection  I  have  taken.  I  do  not  know  whether 
it  may  not  be  argued  at  the  other  side  that  the  caption  can  be 
amended ;  however,  there  is  no  motion  on  that  subject,  and  I  sub- 
mit that  if  there  were  no  other  objection  to  this  record,  the  judg- 
ment ought  to  be  reversed.  Secondly :  As  to  the  objection  to  the 
form  of  the  counts  in  the  indictment,  I  admit  that  I  am  bound 
to  show  that  all  the  counts  are  bad,  I  shall  therefore  only  apply 
my  arguments  to  the  objections  which  apply  to  all  the  counts 
The  indictment  is  framea  under  the  recent  act,  making  certam 
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crimes  which  are  therein  mentioned  felony.     Previously,  a  long  Johk  MARmr, 
train  of  decisions  has  made  compassing  to  deprive  or  depose  the     ^  krror, 
Queen,  or  to  levy  war  against  her,  an  overt  act  of  the  treason  of  The  Quebw. 

compassing  her  death;  first,  in  the  reign  of  Queen  Elizabeth,  it        

was  held,  in  the  Duke  of  NorfolKs  ccue,  to  amount  to  treason :  Sj^l,!^ 
(1  St.  Tr.  957.)  But  after  the  passing  of  the  statute  of  36  Geo.  3,  Security  Act, 
c.  7,  and  of  57  Geo.  3,  c  6,  it  was  clearly  stated  that  no  words  or 
writings  importing  a  compassing  of  the  sovereign's  death,  were 
overt  acts  of  treason :  (Hale's  P.  C.  115.)  No  words  or  writings 
were  overt  acts  of  high  treason  unless  they  imported  such  design, 
or  were  overt  acts  of  some  design  then  on  root :  (Fost.  Cr.  L.) 
The  act  of  57  Geo.  3,  only  made  these  things  substantive  treasons, 
which  were  before  constructive  treasons.  In  WatsotCscase  (32  St.  Tr. 
579),  it  was  so  held  by  EUenborough,  and  in  Rex  v.  Thistlewood 
(33  St.  Tr.  684),  Lord  Tenterden,  in  charging  the  grand  jury, 
says,  all  attempts  to  depose  the  King  from  his  state  and  title,  to 
restrain  his  person,  or  to  levy  war  against  him,  are  made  substan- 
tive treasons  by  that  statute.  And,  in  his  charge  to  the  petty  jury 
{ib.  p.  919,)  he  used  the  same  language.  Take  it,  then,  that  the 
statute  of  57  Geo.  3,  only  made  that  substantive  treason  which 
before  was  constructive  treason,  it  appears  to  be  necessary  to 
constitute  the  crime, — ^first,  that  a  man  snould  compass  one  of  the  SurCOXogUen 
intents  mentioned  in  the  statute — secondly,  that  he  should  publish  f"  *^®  pUintiff . 
some  printing  or  writing — thirdly,  that  the  printing  or  writing  "^*"^' 
should  import  some  compassing,  or  be  relative  to  some  act  or 
design  then  actually  taken,  or  intended  to  be  taken,  or  about  to 
be  taken.  I  contend  that  the  recent  act  only  reduced  the  penalty, 
and  that  these  three  ingredients  are  necessary  to  constitute  a  felony 
under  the  recent  act  of  11  Vict.  c.  12,  and  that  to  constitute  a 
felony  under  it,  the  writing  must  be  such  writing  as  would,  before 
the  act,  have  been  a  treason.  This  indictment  is  very  long,  and  I 
will  say,  with  great  respect  to  the  Attorney-General,  that  such 
indictments  ought  not  to  be  made  precedents  of,  and  that  it  would 
be  more  constitutional  if  such  a  mass  of  articles  were  not  inserted 
into  them  as  to  make  it  almost  impossible  for  a  prisoner  to  defend 
himself,  or  his  counsel  to  defend  him  against  them.  There  are 
fourteen  counts  in  the  indictment,  to  two  of  which  there  are  sepa- 
rate objections.  By  the  36  Geo.  3,  c  7,  writings  or  printings  were 
made  part  of  the  carpus  delictiy  and  not  merely  overt  acts  of 
treason.  The  recent  act,  and  that  of  the  36  Geo.  3,  seem  to  be 
conversant  with  three  different  kinds  of  offences.  We  submit 
that  the  counts  should  set  forth  the  manner  in  which  the  prisoner 
had  compassed  the  deposition  of  the  Queen,  and  levying  war. 
The  two  last  counts  of  the  indictment  do  not  set  out  the  pnntings 
or  writings  referred  to  therein.  In  high  treason  it  is  not  necessary 
to  set  out  speeches  and  writings  or  printings  because  they  do  not 
form  part  of  the  corpus  delicti,  out  are  merely  part  of  the  evidence; 
but  where,  as  here,  they  are  part  of  the  corpus  deUcti,  they  ought 
to  be  specified:  (SackeverelTs case,  15  St.  Tr.  466.)  That  was  the 
earliest  case  in  wnich  the  question  arose,  and  there  it  was  laid  down 
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John  Martin,  i\^i  where  they  form  part  of  the  corpus  delicti,  the  words  must  be 

Df  ERROB,     ggt  forth.  The  rule  is  so  stated  also  in  Sidney's  case  {9  St.  Tr.  817); 

The  oijEEN.    Twine's  case  (6  St  Tr.  533);  Zenobio  v.  Axtell  (6  T.  R  162.)  In 

— and    ^*  ^'  ^%^  (^  KP.  C.  1122),  upon  an  indictment  for  sendiiig  a 

ai^^!!„gagHi    threatening  letter,  it  was  held  that  the  letter  must  be  set  out: 

&ar%  JeL  (E.  Y.  How,  St.  Tr.  199;  R.  v.  Cheese,  4  B.  &  C.  902.)  In  Lloyd's 
case  it  was  argued,  as  no  doubt  it  will  be  here,  that  the  indictment 
was  in  the  very  words  of  the  statute.  But  the  result  of  the  case 
was,  that  the  court  held  expressly  that  the  letter  should  be  set 
forth,  that  they  might  see  that  it  was  of  the  kind  mentioned  by 
the  statute,  and  the  judges  were  of  opinion  that  the  indictment 
was  bad,  for  not  setting  out  the  letter  itself.  On  principle,  the 
writing  should  be  set  forth,  for  otherwise  how  could  the  party 
plead  autrefois  acquit,  or  autrefois  convict,  but  if  I  went  no  further 
than  the  statute  itself,  it  is  clear  that  under  it  the  printing  or 
writing  must  be  set  forth.  Three  several  modes  of  conmnitting  the 
offence  are  intended  by  the  statute.  The  statute  says,  no  indict- 
ment shall  be  maintained  for  open  and  advised  speaking,  unless  the 
words  shall  be  set  forth  in  an  information  made  within  a  certain 
number  of  days  after  the  offence  is  committed.  Then  should  the 
words  be  set  forth  in  an  information  and  not  in  an  indictment? 

PSl^^^-ff  ^'"^  provision,  I  submit,  affords  a  strong  argument  in  my  favour, 

in^erron  °  *^^  ^  t^®  ^^^  sectiou  of  the  Statute  of  11  Vict,  c  12,  it  is  pro- 
vided, ^^  that  if  the  facts  or  matters  alleged  in  an  indictment  for 
any  felony  under  this  act,  shall  amount  in  law  to  treason,  such 
indictment  shall  not  by  reason  thereof  be  deemed  void,  erroneous, 
or  defective,  and  if  the  facts  or  matters  proved  on  the  trial  of  any 
person  indicted  for  any  felony  under  this  act  shall  amount  in  law 
to  treason,  such  person  shall  not,  by  reason  thereof,  be  entitled  to 
be  acquitted  of  such  felony ;  but  no  person  tried  for  such  felony 
shall  be  afterwards  prosecuted  for  treason  upon  the  same  &cta.'' 
But  then,  how  is  a  person  to  avail  himself  of  that  salutary  and 
beneficial  clause  unless  the  printings  or  writings  are  set  forth? 
The  statute  has  a  distinction  between  offences  committed  by  open 
and  advised  speaking,  and  by  printings  or  writings,  and  by  overt 
acts.  If  I  am  right  in  my  arguments  no  judgment  on  these  counts 
could  be  maintained,  but  then  I  must  show  that  the  other  twelve 
counts  are  open  to  substantial  objections;  the  crime  must  consist 
of  three  necessary  ingredients — the  compassing  in  his  own  mind — 
the  publishing  such  compassing — and  that  such  publishing  is  an 
overt  act,  forwarding  a  design  then  in  progress,  or  intended  to  be 
taken — unless  the  party  published  the  compassing  actually  in  his 
own  mind,  he  could  not  be  convicted;  it  is  not  sufficient  that 
articles  should  be  published  tending  to  excite  war  or  insurrection, 
unless  they  also  expressed  the  compassing  in  his  own  mind,  and 
that  they  were  in  furtherance  of  some  design:  (read  the  count) 
The  two  first  ingredients  only  are  in  that  count.  It  does  not 
import  that  he  published  the  design  which  was  in  his  own  mind,  or 
that  the  design  was  then  actually  in  progress,  or  intended  to  be 
taken, — ^this  is  an  objection  in  substance.     We  all^e  that  one 
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terial  iugredient  is  omitted :  we  say  that  the  indictment  is  uncer-  j^^j,  martw 
D  in  the  matter  by  the  omitting  one  material  part  of  the  charge,  and  ix  brbor, 
certain  in  the  manner  in  which  the  offence  is  charged.  We  aver  that  ^' 
5  indictment  should  be  in  this  form — that  the  felonious  compassing  "^Q^"^- 
the  said  John  Martin,  then  and  there  feloniously  did  express,  utter,  Crown  and 
\  declare,  by  then  and  there  feloniously  publishing  a  certain  feloni-  Government 
3  printing  in  a  certain  public  newspaper,  declaratory  of,  and  im-  ^^^*^*y  ^ 
rting  sucn  compassings,  &c. ;  or  of  and  concemii^  a  traitorous 
flgn,  then  in  progress,  or  intended  to  be  taken.  The  11  Vict. 
12,  has  not  made  writings  felonious  which  were  not  before 
asonable.  This  indictment  does  not  say  ^^ felonious  printings," 
w  "  felonious"  is  a  word  of  art  which  must  be  set  forth  in  every 
lictment,  and  it  is  necessary  that  every  fact,  material  and  neces- 
y  to  constitute  the  offence,  ought  to  have  the  word  **  felonious  " 
3fixed  to  it,  and  it  is  not  sufficient  to  prefix  it  to  one  part  and 
lit  in  another.  Rex  v.  Nichol  (7  C.  &  R  541)  has  been  adopted 
this  country  in  the  case  of  R.  v.  Green  (1  Cr.  &  Dix.  77,)  the 
irt  held  in  that  case,  that  an  indictment  against  A.  for  stab- 
ig,  and  which  charged  that  B.  and  C.  were  feloniously  present, 
lin^,  and  abetting,  was  not  suffident,  because  it  was  not  averred 
it  they  were  felomously  aiding  and  abetting ;  it  may  be  true,  and  PS:^3[^^ 
may  be  urged  that  the  jury  have  found  these  writings  to  be  iTerrorr"^ 
onions  writings,  and  we  will  be  told  that  they  would  have  been 
d  by  the  learned  judge  that  unless  the  indictment  contained 
!h  felonious  writings  they  ought  to  acquit  the  prisoner;  but 
V.  Knight  (3  Salk.  1 86)  is  an  authority  that  the  finding  of  the  jury 
mot  go  outside  the  stieitement  in  the  indictment :  (i?.  v.  Harney 
•wp.  682.)  In  Rex.  v.  Marsden  (4  M.  &  S.  165),  referring  to 
V.  Aldertoriy  as  referred  to  by  De  Grey,  C.  J.,  in  R.  v.  Horne, 
was  held  that  in  an  indictment  for  a  libel,  the  omission  of  the 
►rds  ''  of  and  concerning  W.  S."  was  held  fatal,  though  in  the  in- 
tductory  parts  it  was  alleged  that  the  defendant  intended  to 
ify  W.  S.,  and  cause  it  to  oe  believed  that  he  had  been  guilty 
corruption  and  abuse.  As  to  the  certainty  necessary  in  an 
lictment,  in  R.  v.  Cheer  (4  B.  &  C.  902),  the  principle  is  stated 
all  the  judges  that  the  omission  in  an  indictment  cannot  be  sup- 
ed  by  intendment:  all  that  is  necessary  must  be  stated.  The 
,tute  of  9  Geo.  4,  provides  that  after  verdict  an  indictment 
the  words  of  a  statute  are  sufficient.  But  I  submit  that  that 
.tute  does  not  apply  to  this  case,  and  that  it  was  never  intended 
deprive  any  party  of  a  substantive  objection,  and  that  you  wiU  find 
;ed  on  by  Lord  Denman  in  Rex  v.  Martin  (8  Adol.  &  EL  483) :  he 
rs,  "  Surely,  in  an  indictment  for  burglary,  an  omission  to  state 
lose  the  house  or  goods  were  would  not  be  protected."  Little- 
ie,  J.  says  the  same,  and  the  conclusion  the  judges  came  to  was, 
it  where  there  is  a  substantial  averment  omitted,  the  defect  is 
t  cured  by  the  statute,  its  provisions  relating  to  the  description 
the  offence,  not  the  subject  matter :  {R.  v.  Lanauze^  2  Cox, 
C.  p.  362.)  We  say  the  first  twelve  counts  are  bad  on  these 
mnos,  and  that  the  13th  is  bad  on   the   ground  that  it  does 
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JoHH  Mabtin,  not  set  forth  the  writinffs  or  printings  legally  upon  the  record, 

IN  BRROR,     ^jjj  therefore  that  the  indictment  is  bad  for  uncertainty  :J(TfM»«^5 

The  Quekn.   case;  S.  C.  St  Tr.  533,  &  Keble,  6.)  In  high  treason,  where  writings 

are  charged  as  overt  acts,  they  are  charged  as  traitorous.    In  jBcw- 

^^^IJ^    weffs  case  (10  St  T.  262),  the  question  arose  on  the  statute  of 

Security  AcL  Car.  2 :  the  objection  was  taken  in  arrest  of  judgment,  that  the 
words  were  not  alleged  to  be  spoken  of  and  concerning  the  king, 
and  that  is  the  objection  which  we  state  to  exist  here.  In  Base- 
weWs  case  (10  St  Tr.  262),  the  Chief  Justice  says,  **the  question 
is,  whether  the  words  that  you  have  laid  here  be  so  positively 
affirmed  to  have  been  spoken  by  the  prisoner  and  to  relate  to  the 
government,  as  they  ought  to  be  in  an  indictment  of  high  treason  T 
The  judges  took  time  to  consider  the  case.  They  appeared  to  be 
in  favour  of  the  prisoner ;  but  the  Attorney-General  not  probably 
liking  to  have  a  decision  against  him,  the  prisoner  was  pardoned 
The  remaining  objection  m  this  case  is  the  disallowance  of  the 
challenge.  It  contains  nine  separate  averments.  To  that  chal- 
lenge a  demurrer  has  been  put  in  by  the  Attomey-Greneral, 
assignii^  as  special  cause  that  the  prisoner  has  not  shown  diat 
the  goods  and  chattels  of  felons  convicted  within  the  city  of  Dub- 

i&C.OXoghlen  lin  are  applicable  to  the  purposes  of  the  borough  ftind,  and  that 

^tLf^^^  it  is  not  shown  that  William  Duff  has  any  nnmediate  or  direct 

f>ersonal  interest  in  the  matter.  In  the  court  below  this  chal- 
enge  was  overruled  without  armunent,  the  court  having,  on  a 
former  occasion,  overruled  a  sinular  challenge  as  bad  in  point  of 
form.  In  3  Co.  Lit  Thomas's  edit  459—60,  it  is  stated  that ''  a 
juror  must  be  liber  et  legaKs  homo ;  that  is,  not  only  a  ireeman 
and  not  bond,  but  also  one  that  hath  such  freedom  of  mind  as  he 
stands  unsworn ;  secondly,  he  must  be  legaKs.     And  by  law  every 

Cr  that  is  returned  for  the  trial  of  any  issue  or  cause,  ought  to 
3  three  properties.  First,  he  ought  to  be  dwelling  most  near 
to  the  place  where  the  question  is  moved.  Secondly,  ne  ought  to 
be  most  sufficient,  both  for  understanding  and  competency  of 
estate.  Thirdly,  he  ought  to  be  least  suspicious,  that  is,  to  be 
indifferent  as  he  stands  unsworn ;  and  then  he  is  accounted  in  law 
liber  et  legalis  hovnOy  otherwise  he  may  be  challenged  and  not  suf- 
fered to  be  sworn."  I  read  that  to  meet  the  objection  made  by  the 
counsel  for  the  crown  in  the  court  below,  that  the  statute  having 
prescribed  a  certain  qualification,  it  is  sufficient  if  the  juror  has 
that  But  Lord  Coke  says  he  ought  to  be  ^^  least  suspidous.**  I 
am  sure  that  the  Attorney-General  would  not  contend  that  a 
person  interested  in  the  conviction  of  a  man  would  be  competent 
to  try  that  man  for  his  life  or  liberty :  (2  Hawk.  P.  C.  c.  43, 
s.  28.)  It  hath  been  allowed  a  good  cause  of  challenge  on  the 
part  of  the  prisoner  that  the  juror  hath  a  claim  to  the  forfeiture 
which  shall  be  caused  by  the  party's  attainder  or  conviction.  He 
cites  1  St  Tr.  502,  which  appears,  on  reference  to  the  folio  edition 
to  which  he  refers,  to  be  Lord  Mamdre^s  case;  in  St  Tr. 
octavo,  654.  He  was  an  Irish  peer  triea  in  London  for  a  treason 
alleged  to  have  been  committed  in  Ireland ;  be  pleaded  his  pii- 
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Tilege  as  a  peer,  but  the  plea  was  disallowed,  and  he  was  arraigned  Johw  MAimy, 
before  a  common  jury;  he  challenged  some  of  the  jurors  on  the     ™  «rror, 
mx>und  that  persons  who  expected  to  obtain  any  oi  his  lands  in   Thb  QuEsir. 
Ireland  were  not  competent  to  try  him.     After  some  discussion         — " 
he   was  permitted  by  the  court  to  ask   the  jurors  if  they  had    Gavemmem 
'*  adventured  in  the  prisoner's  lands?'    Judge  Bacon  says:  "  Thus  Security  Act 
far  I  will  agree,  that  if  any  of  this  jury  be  to  have  any  particular 
benefit  in  Ireland  of  lan(k  or  goods  by  his  attainder,  it  is  good ; 
but  if  the  lands  come  to  the  king,  and  the  king  is  no  way  bound 
to  give  it  to  any  of  them,  it  is  no  good  cause  of  challenge. "     That 
is  the  report  on  the  subject     It  was  contended  in  the  court  below 
that  that  case  was  no  authority  for  the  doctrine  of  Hawkins,  and 
that  it  was  the  mere  obiter  dictum  of  a  judge ;  but  if  there  was  no 
dictum  on  the  subject  anywhere  to  be  found,  I  would  say  that, 
independent  of  any  authority  whatever,  it  would  on  principle  be  a 
good  and  valid  objection  to  a  juror.     I  admit  that  nere  the  indi- 
vidual has  not  a  direct  interest,  but  is  a  member  of  a  corporation 
who  have  a  direct  interest ;  and  I  shall  show  that  that  is  a  good 
objection,    that  the    goods  of   convicted   felons   were  given   to 
the   corporation    by   an   old   charter,  and  that  the  juror  is    a  SirCO'lxighlcn 
member  of  the  corporation;  and  we   afterwards   show   that  he  ^^'^P"***^- 
has    a  special  interest   in    the    matter  as    being   liable  to  the 
borough-rate.       In    a    challenge,     what    in     another    pleading 
would  be  double  is  not  merely  unobjectionable,  but  the  party 
taking   the  challenge  is  bound    to   put  forward    all  the   objec- 
tions which  exist.      Under  the  12th  section  of  the  stat.  3  &  4 
Vict,  c  105,  the  rights  under  the  old  corporation  are  vested  in  the 
present  corporation :  the  principle  which  we  submit  is,  that  an  inte- 
rested person  cannot  be  a  juror  or  a  witness.     It  has  been  held 
that  an  objection,  which  would  be  a  good  objection  to  the  com- 
petency of  a  witness,  would  be  a  good  objection  to  the  competency 
of  a  juror.     The  law  is  even  more  jealous  in  cases  of  jurors  than 
in  cases  of  witnesses.     If  William  Duff  would  not  be  a  good  wit- 
Dess  before  the  recent  statute  of  Lord  Denman,  he  cleanv  would 
not  be  a  good  juror.     It  is  laid  down  by  Buller,  J.,  that  any 
interest  which  would  be  too  great  in  the  case  of  a  witness  would 
be  good  against  a  juror.     In  Reg.  v.  Corporation  of  London  (2 
Lev.  231),  it  was  held  by  Chief  Justice  Scro^gs  that  freemen  of 
Liondon  might  be  witnesses  on  a  trial  as  to  the  right  of  the  Cor- 
poration to  toll ;  for  he  said  their  interest  was  too  small  and  incon- 
siderable to  oblige  the  court  to  reject  their  evidence ;  the  witness 
in  the  case  was  permitted  to  give  his  testimony,  but  later  cases 
§how  that  that  case  is  not  law  now,  and  that  if  it  had  occurred 
before  other  judges  than  Chief  Justice  Scroggs,  it  would  pro- 
bably have  been  oifferently  decided;  and  the  case  of  Dowdesell  v. 
Nott  (2   Vem.  317),  is  different.      In  Hesketh  v.  Braddock  (3 
Bur.  1847),  thejprinciple  was  laid  down  that  any  interest  in  a  juror, 
QO  matter  how  small,  was  an  objection  to  him.     The  court  below 
in  that  case  overruled  the  challenge,  on  the  ground  that  otherwise 
there  could  be  no  trial,  as  by  charter  both  sheriff  and  coroner 
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John  Mabtih,  ^^9^  be  freemen,  and  it  was  agreed  that  the  interest  was  too 
nf  BRROB,     nwnute ;  but  Lord  Mansfield  says — 

The  Qukks.  "  We  are  all  very  clearly  of  opinion  that  in  this  case  neither  the 
Crown  and  s'l^Griffs  nor  jury  were  competent,  and  therefore  the  challenge  was 
Government  improperly  Overruled  at  the  Portmote  Court. 

Security  Act.  a  There  is  no  principle  in  the  law  more  settled  than  this — ^that 
any  degree — even  the  smallest  degree,  of  interest  in  the  question 
dependmg — ^is  a  decisive  objection  to  a  witness,  and  much  more  to 
a  juror,  or  to  the  oflScer  by  whom  the  jury  is  returned. 

"  The  law  has  so  watchful  an  eye  to  the  pure  and  unbiassed 
administration  of  justice,  that  it  will  never  trust  the  pasrions  of 
mankind  in  the  decision  of  any  matter  of  right.  If,  therefore,  the 
sheriff,  a  juror,  or  a  witness,  be  in  any  sort  interested  in  the  matter 
to  be  tried,  the  law  considers  him  as  under  an  influence  which  may 
warp  his  integrity  or  pervert  his  judgment,  and  therefore  will  not 
trust  him. 

"  The  minuteness  of  the  interest  will  not  relax  the  objection;  for 
the  decrees  of  influence  cannot  be  measured ;  no  line  can  be  drawn 
but  that  of  a  total  exclusion  of  all  degrees  whatsoever." 

SirC.O'Lpghlen  Here,  I  say  that  the  Corporation  of  Dublin  are  interested  in  the 
*  forfeiture  whach  would  accrue  on  the  conviction  of  the  prisoner. 
In  Burton  v.  Hinde  (5  T.  R.  174)  the  same  objection  was  taken  to 
a  witness ;  it  was  an  action  of  trespass  for  breaking  the  dose  of 
the  plaintiff,  who  claimed  under  the  Corporation  of  Eangston,  who, 
being  lord  of  the  manor,  had  inclosed  it  out  of  certain  waste 
lands,  in  which  the  defendant  and  others  had  a  right  of  oonunon, 
and  the  question  was  whether  there  was  sufficient  common  left ;  to 
prove  winch  a  freeman  was  called ;  but  Gould,  J.;  who  tried  the 
case,  refused  to  receive  his  evidence  and  nonsuited  the  plaintiff; 
then,  on  a  motion  to  set  aside  the  nonsuit  it  was  agreed,  first,  that 
the  freeman  had  no  interest  at  all,  the  rent  being  reserved  to  the 
mayor  and  bailiffs  of  the  corporation ;  secondly,  that  the  interest 
was  too  minute  to  operate  as  an  objection  to  their  testimony.  Sed 
per  curiam,  "  The  rent  must  be  reserved  for  the  use  of  the  corpora- 
tion, and  therefore  the  objection  must  prevail  however  small  the 
interest  may  be  in  reality."  Following  up  the  anal(^y,  what 
would  be  a  good  objection  to  a  juror  in  a  civu  case  is  a  good  objec- 
tion in  a  criminaL  Whether  it  be  direct  and  inunediate,  or  onlj 
consequential ;  one  way  of  trying  this  question  would  be,  couH 
this  conviction  be  used  in  any  way  by  the  corporation?  No  doubt  it 
could  be  used  by  the  corporation  if  the  crown  refrised  to  give  up 
the  felon's  goods. 

In  the  English  Corporation  Act  there  is  a  provision  expressly 
enabling  parties  to  be  witnesses  in  actions  for  penalties  belonging  to 
the  corporation ;  which  shows  that  before  that  statute  they  would  be 
incompetent  witnesses,  and  if  incompetent  witnesses  they  would 
be  incompetent  jurors.  We  show  the  Dublin  Corporation  to  be  in- 
terested in  the  conviction  of  Mr.  Martin,  and  we  show  the  juror 
to  be  a  member  of  this  corporation.  Secondly,  we  show  a  personal 
interest, — we  state  that  he  inhabits  a  house  liable  to  the  borough- 
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ute,  and  that  when  the  borough  fund  is  deficient  the  houses  are  J^^h  Martw, 
lable  to  the  borough  rate ;    we  show  that  the  borough  fund  is     ™  *»«oR» 
leficient,  and  that  the  corporation  had  then  a  legal  right  to  levy   The  Queen. 
I  borough  rate.  ^  —    , 

Suppose  that  the  corporation  was  deficient  5,000^  and  that  the  Government 
jonviction  of  the  prisoner  would  give  them  10,000/.  it  is  clear,  and  Security  Act. 
t  is  to  be  taken  for  granted,  that  the  property  which  the  corpora- 
ion  would  acquire  would  exonerate  the  juror  from  liability  to 
hat  borough-rate,  and  therefore,  as  it  will  exonerate  him  from 
i  personal  liability,  he  is  disqualified.  It  will  be  said  that  the 
aror'a  interest  is  a  contingent  one,  but  we  aver  by  the  challenge 
hat  he  is  immediately  and  personally  liable ;  the  only  case  where 
luch  persons  have  been  admitted  as  witnesses  are  where  the 
)er8on  is  remotely  but  not  immediately  liable ;  various  statutes  in 
Sngland  have  been  passed  rendering  competent  persons  liable  for 
ceeping  bridges  in  repair,  and  inhabitants  Gable  to  be  rated  for  the 
)urpo8e,  who  were  incompetent  witnesses  upon  indictments  for 
iuch  repair.  The  I  Anne,  stat.  1,  c.  18,  s.  13,  was  passed  to 
•emedy  this  great  public  inconvenience;  two  years  after  this 
(tatute  came  under  judicial  decision.  In  The  Queen  v.  7%^  SirC.O»Loghlen 
Jnhabitants  of  Wilts  (6  Mod.  307),  it  was  held  by  the  court  that  ^^^"^«P"~^^- 
*one  of  the  county  is  a  good  witness  though  not  a  good  juror." 
Chat  case  is  a  complete  case  in  point.  It  will  be  urged  that 
here  it  was  a  certain  interest,  but  here  the  juror  only  miffht 
acquire  a  benefit;  but  in  TTic  Attorney- General  v.  Wyhurg 
1  P.  Wms.  598),  it  was  decided  that  parishioners  are  not  good 
jvidence  to  prove  a  charity  given  to  the  parish;"  the  court 
aying,  "  the  witness  being  described  to  be  of  the  parish  of  Enfield, 
^eoman,  must  be  intended  an  housekeeper,  and  liable  to  pay  parish - 
lues  unless  the  contrary  appear"  {Barret  v.  The  Hundred  of  Stoke, 
[  Mod.  73) ;  and  the  same  rule  was  made  in  (/?.  v.  Homsby,  10 
klod.  150),  the  8  Geo.  1,  c.  16,  was  passed  in  consequence  of  this 
leciaion;  and  to  come  down  to  a  late  case:  in  Sir  Henry  Oxenden  v. 
^ahner  (2  B.  &  Ad.  236),  it  was  decided  that  a  person  who  paid 
ligfaway  rate  within  a  parish  was  not  rendered  a  competent 
ntness  by  the  stat.  54  Geo.  3,  c.  170.  Upon  the  trial  of  an  issue 
whether  within  that  parish  there  was  a  custom  that  all  persons 
esidin^  therein,  whose  duty  it  was  to  cause  the  highways  within 
he  parish  to  be  repaired,  might  take  shingle  from  the  beach  for 
he  purpose  of  such  repair.  The  judge  at  the  trial  rejected  the 
ritness,  and  the  court  above  held  that  he  was  right,  and  that  the 
fitnesses  were  incompetent.  But,  admitting  the  common  law 
irinciple,  that  if  a  party  is  immediately  liable  to  a  rate,  and  that 
le  will  either  by  his  verdict  exonerate  himself  from  the  rate  or 
Ise  ease  himself  in  the  payment  of  it — he  is  incompetent  as  a 
ritness  and  more  incompetent  as  a  juror.  The  inconvenience  of 
uch  a  decision  as  we  seek  may  be  suggested,  but  the  court  has 
•nly  to  decide  upon  the  law  as  it  is, — Parliament  is  ever  at  hand  to 
emedy  the  inconvenience;  and  besides,  the  charter  is  held  by 
latent,  and  if  the  right  be  found  inconvenient  it  may  be  pur- 
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JoHn  Mabtim,  chased,  and  I  have  no  doubt  the  corporation  would  not  object 
IN  krror,     j^  required  the  statute  of  7  Hen.  7,  c  5,  to  abolish  the  chal- 

The  Queen,  lenge  on  the  ground  of  ^^  nothing  in  the  ward"  which  disqualified 
Crown  and  *^®  inhabitants  from  acting  on  juries ;  the  judges,  however,  decided 
Ginernment  according  to  what  the  law  was,  and  a  statute  was  passed  to  remedy  the 

SecurUy  Act.  inconvenience;  as  to  the  argumentum  ab  inconoementi^  the  court  will 
remember  the  case  of  Ashford  v.  ThomUm  (1 B.  &  A.  405),  in  which 
wa^er  of  battle  was  claimed  in  the  1 9th  century,  and  the  court 
decided,  that  by  the  law  of  the  land  it  must  be  allowed.  Lord 
Ellenborough  observing,  *^  It  is  our  duty  to  pronounce  the  law  as  it 
is,  not  as  we  mav  wish  it  to  be."  The  last  objection  to  this  record 
arises  upon  the  form  of  the  sentence,  which  is,  ^*  that  he,  the  said 
John  Martin,  for  the  said  felony,  in  die  said  first  count  of  the  said 
indictment  specified  and  charged,  be  transported  beyond  the  seas 
for  the  term  of  ten  years  from  the  8th  day  of  August  instant:"  we 
say  that  the  entry  is  not  sufiBdent  because  it  does  not  mention  the 
place  where  he  is  to  be  transported  to,  which  it  should  have  done. 
G*Connell  v.  7%e  Queeriy  per  Lord  Denman  (Leahy's  Report; 
11  CL  &  F.  155;  S.  C.  1  Cox  C.  C.  413),  following  out  that 
case,  I  submit  that  your  lordships   cannot  hold  that  sentence 

foj^^^jj^^to  be  good  unless  it  has  been  warranted  by  law;  where  the 
law  appoints  a  particular  punishment  the  court  cannot  add  to 
or  diminish  from  it:  {Rex.  v.  Hartnetty  Jebb's  Cr.  C.  R.  302 ;  Ba 
v.  Holland^  2  Ir.  Law  Rep.  335.)  Li  Rex.  v.  Harinett  the 
omission  was  merely  as  to  the  disposal  of  the  body  of  the  prisoner, 
and  yet  it  was  held  fatal.  A  power  was  first  introduced  of  com- 
muting punishment  to  transportation  by  stat.  4  Gea  1,  c  U, 
Eng. ;  6  Geo.  1  (Irish).  The  26  Gea  3,  c  24,  s.  66,  is  the 
statute  which  regulates  the  punishment  of  transportation,  and 
which  statute  is  still  unrepealed.  The  66th  section,  which  is  intro- 
duced into  a  statute  containing  a  variety  of  other  matters,  provides 
that  the  judges  of  assize  and  justices  of  sessions  before  whom  any 
person  or  persons  convicted  of  any  crime,  "  for  which  the  person  or 
persons  is,  or  are,  or  shall  be  liable  to  transportation,  shall  and 
may  order  that  such  person  or  persons  be  transported  either  to 
any  of  His  Majesty's  plantations  or  settlements  in  America,  or  to 
such  other  place  or  places  not  in  Europe  as  such  judge  or  justices 
respectively  shall  order  and  direct,  any  law,  usage,  or  statute  to 
the  contrary  notwithstanding."  The  words  "shall  and  may"  are  im- 
perative ;  in  England  the  sentence  is  difierent,  because  there  was  a 
subsequent  statute  passed,  the  37  Geo.  3,  c  27,  s.  2,  which  enables 
the  judges  to  pass  sentence  in  the  form  in  which  it  has  been  passed 
here;  but  since  the  Irish  Act  of  26  Gea  3,  no  similar  act  has  been 
passed  here.  The  30  Geo.  3,  c  32,  enables  the  Lord  Lieutenant 
to  send  the  convicted  person  to  any  place  which  he  may  think 
proper,  but  only  a  person  who  is  under  sentence  by  virtue  of  the 
previous  act. 

Crampton,  J. — Then  your  construction.  Sir  Colman,  as  I  under- 
stand you,  is  that  it  enables  the  Lord  Lieutenant  only  to  change 
the  place  ? 
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Sir   Colman  O'LoahleTL— In  Rex  v.  Kenworthy  (3  D.  &  R  173),  John  Martw, 
a  writ  of  error  was  brought  because  the  prisoner  was  sentenced  to     °^.  ^^^ 
be  transported      In  England  the  power  given  is  to  transport  TheQuebn. 
generally;  in  Ireland  it  is  to  transport  specially,  and  not  naming    crownand 
the  place  is  bad.     In  last  session  of  Parliament  an  act  was  passed    Oavemment 
^11  &  12  Vict  c  78),  providing  that  a  Court  of  Error  might  pass  Security  Act. 
%  right  sentence  where  an  improper  sentence  was  pronounced; 
but  It  is  clear  that  the  court  cannot  amend  a  sentence  passed  under 
i  discretionary  power.     The  statute  never  contemplated  amending 
ft  judgment  but  pronouncing  a  judgment.     But  where  there  is  a 
iiscretionary  power  given  of  measuring  the  sentence,  how  can  this 
court  pass  a  sentence  ?  how  can  it  be  cognizant  of  what  passed  be- 
low, of  the  demeanour  of  the  witnesses,  or  of  a  recommendation  of  the 
jurors,  as  there  was  in  this  case  ?  The  court  might,  if  the  statute 
applies  to  this  case,  remit  it  to  the  court  below ;  the  statute,  how- 
ever, only  passed  on  the  31st  of  August,  but  the  trial  took  place 
on  the  8th  of  August  as  appears  by  the  record.     The  words  of  the 
statute  are,  "  where  any  writ  of  error  shall  be  brought,"  and  it 
would  be  hard  to  give  it  a  retrospective  effect.     The  right  to  the 
writ  of  error,  and  the  fiat  for  it,  occurred  before  the  statute  came 
into  operation;  Paddon  v.  Bartlett  (5  Nev.  &  Man.  383),  which  has 
been  mmished  to  me  by  Mr.  Napier,  is  in  point,  and  this  being  a 
criminal  proceeding,  is  an  a  fortiori  case.     On  aU  these  grounds  I 
submit  that  the  judgment  in  this  case  ought  to  be  reversed,  first, 
because  the  caption  is  bad;  secondly,  because  all  the  counts  are  bad — 
the  two  latter  for  not  expressing  the  printings — and  all  the  others 
for  the  reasons  I  have  stated ;  tnirdly,  for  the  disallowance  of  the 
challenge ;  and  fourthly,  for  the  error  in  the  form  of  the  sentence. 

John  Perriuy  for  the  Crown. — I  shall  take  up  the  case  in  the  Perrin  for  the 
same  order  observed  by  my  learned  friend.  The  form  of  the  ^^^"^ 
caption  in  this  case  is  the  same  as  that  used  in  The  Defenders 
Case  (26  St.  Tr.),  as  that  always  used  at  the  Commission  Court 
and  in  this  court.  In  WeldorCs  case  (26  St.  Tr.  228)  the  same  ob- 
jection was  made  and  overruled;  the  terms  of  the  caption  state 
that  the  bill  has  been  presented  on  the  "  oath  of  good  and  lawful 
men  of  the  county  of  tne  city  of  Dublin,"  and  the  court  have  here 
also  the  names  of  the  jury.  In  R,  v.  Morgan  (1  Ld.  Baym.  710), 
Lord  Holt  says : — "  The  whole  court  were  of  opinion  that  it  was 
good  without  saying  juratorum  et  oneratoruniy  and  he  takes  no 
notice  of  the  distinction  as  to  making  up  a  Nisi  Prius  record,  which 
had  been  referred  to  by  one  of  the  counsel  in  the  case:  {Reg.  v. 
Grayy  5  Ir.  Law  R.  524;  Rex  v.  Greycox^  Sir  Thos.  Jo.  Rep.  180; 
/L  V.  Ambler,  2  Keb.  59);  that  is  the  sam  eprecisely  as  this  case. 
These  cases  are  referred  to  in  1  Ch.  Cr.  L.  p.  334,  where  it  is  laid 
down  that  it  is  not  necessary  to  aver  that  they  were  oneratorum  et 
juratorum.  As  to  the  objection  that  it  does  not  appear  that  the 
jurors  were  sworn  before  the  court,  O^ConnelTs  case  shows  that 
such  averment  is  not  necessary.  As  to  the  objection  that  the 
caption  does  not  state  that  the  bill  was  found  by  twelve  ^rand 
jurors,  it  is  unnecessary ;  for  the  names  are  set  out.     There  is  no 
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John  Martis,  diflference  between  cases  removed  to  this  court  from  other  courts 
IN  ERROR,     ^^j  other  cases.     No  decision  has  been  made  on  any  such  distinc- 
The  Qukes.   tion.  Secondly,  as  to  the  objections  to  the  form  of  the  counts  in  the 
— ^__j    indictment,  I  submit  that  the  counts  are  all  good ;  I  shall  only  refer 
Goff^mment    ^   ^^^   namcs  of  the  cases  which  establish  this  without  going 
SeatrUy  Act,   through  the  cascs  themselves:  ( Thistlewoo^s  case,  33  St.  Tr.  697.) 
In  p.  701  of  the  Keport  will  be  found  a  portion  of  the  indictment 
which  will  sustain  the  indictment  in  the  present  case.     In  Hardus 
case  (24   St.  Tr.  231),  the  question  was  ruled  in  favour  of  tne 
crown,  and  no  objection  was  ever  made  to  that  decision.     As  to 
the  objection  taken  that  the  indictment  here  is  so  lon^,  it  is  not 
likely  to  occur  again  if  the  court  should  decide  that  a  snort  form  is 
sufficient ;  it  then  can  in  future  be  adopted,  and  a  bill  of  particu- 
lars furnished:    {Emmett's  case,  28  St.  Tr.  1098.)      The  6th  and 
12th  counts  are  precisely  the  same  as  in  ThistkwoodCs  case,  and  the 
Stat.  11  &  12  Vict.  c.  12,  being  precisely  the  same  in  form  as  36 
Geo.  3,  c.  7y  I  submit  that  an  indictment  which  has  been  held  good 
under  one  statute  will  be  held  good  under  the  other.    As  to  the 
allegation  that  the  counts  are  uncertain,  I  contend  that,  being  ex- 

C^  ^^^  ^^^  *^*'y  ^^  ^^^  words  of  the  statute,  by  the  9  Greo.  4,  c.  54,  it 
would  be  sufficient  after  verdict,  but  even  independent  of  Uiat 
statute  they  are  good.  With  regard  to  the  cases  cited  the? 
are  all  to  be  found  in  R.  v.  Marsden  (4  M.  &  S.  164).  1 
submit  that  the  articles  set  out  all  so  plainly  refer  to  the 
Queen  as  to  come  within  the  principle  as  laid  down  by  Lord 
Ellenborough.  In  cases  of  libel,  the  indictment  states  that  the 
defendant  has  published  the  libel  against  a  certain  party.  The 
charge  here  is  quite  of  a  different  nature,  and  different  in  the  man- 
ner of  statement,  but  even  if  they  were  of  the  same  class,  I  submit 
that  the  counts  will  charge  an  intent  to  deprive  and  depose  the 
Queen,  and  then,  that  in  furtherance  of  that  object  he  did  publish 
certain  printings,  which  I  submit  is  sufficient:  R,  v.  Burdett  (4  B.  & 
Aid.  314.)  It  has  been  said  by  Sir  Colman  O'Loghlen,  that 
whenever  the  word  printing  was  used  in  indictments  tor  treason, 
the  word  traitorous  was  also  used.  In  TwyrCs  case  (6  St.  Tr.  514), 
AndertorCs  case  (12  St  Tr.  1246),  27iistlewood*s  case,  Hardtfs 
case,  and  Emmet fs  case,  the  word  *  traitorously '  is  used  as  *  feloni- 
ously '  is  here  applied  to  the  word  *  publishing,'  and  then  it  is  not 
applied  to  every  particular  printing  mentioned.  As  to  the  objec- 
tion that  the  publications  are  set  out  at  length,  it  is  for  the  advan- 
tage of  the  prisoner  that  he  may  have  the  benefit  of  laying  the 
whole  of  them  before  the  jury.  As  to  the  form  of  the  sentence.  In  the 
case  of  Reg,  v.  Patrick  Commins,  Patrick  Quohane  and  another,  Easter 
T.  1845  (MSS.  from  the  Crown  Office),  which  came  from  the  North 
Kiding  of  the  County  of  Tipperary,  and  was  the  case  of  a  convic- 
tion for  administering  an  unlawful  oath,  the  ground  of  error  alleged 
was,  that  the  sentence  was  erroneous.  I  have  here  the  judgment 
of  the  Lord  Chief  Justice,  in  which  he  says,  that  the  sentence 
having  followed  the  statute,  it  was  enough ;  in  the  statute  referred 
to  by  Sir  Colman  O'Loghlen,  the  sentence  is  confined  to  persons 
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who  have  been  convicted  of  the  crimes  specified  in  that  very  John  Martin, 
statute.     As  to  the  objection  on  the  ground  of  the  challenge  {Rex    ™  kbrob, 
V.   Coppery  5  Price,  283),  the  challenge  does  not  aver  tnat  the   THEQuKBai. 

Mavor  and  Commons  were  ever  seised  of  this  franchise  or  ever       

derived  any  benefit  from  it  Littleton,  sect.  304 ;  Bex  v.  Sutton  ^^*JL^ 
3  B.  &  C.  113 ;  1  Saunders,  243  ((f)  contains  the  averment  which  secuHfy  Ad. 
I  say  ought  to  have  been  stated. 

Crampton,  J. — ^What  is  the  inference  which  you  would  draw 
from  the  words  in  the  charter  "  within  the  city  "  as  to  locality  ? 

PerrifL — What  was  the  city  then,  is  not  now  the  city,  portions 
having  been  thrown  in,  and  the  challenge  does  not  aver  that  it 
occurred  in  a  place  which  was  then  the  city.  [Moore,  J. — There 
is  no  allegation  that  the  goods  and  chattels  are  now  vested  in 
them.]  The  challenge  says  that  they  are  the  same  corpo- 
ration, but  does  not  show  how  that  is  to  be  tried:  it  does  not 
show  strictly  how  they  derived.  There  is  no  allegation  that  the 
corporation  under  the  statute  of  Victoria  ever  derived  any  benefit 
from  the  goods  of  felons ;  the  forfeiture  of  fugitives'  goods  is  abol- 
ished by  statute,  so  that  there  is  an  erroneous  statement  in  the 
challenge  in  that  respect.  The  challenge  is  defective  in  conse-  Perrin  for  the 
quence  of  the  non-user  of  the  franchise :  (Com.  Dig.  tit.  Fran-  Crown, 
chise,  Cro.  Jac  155.)  I  cite  these  authorities  to  show  the  necessity 
of  the  averments  of  the  user  of  the  franchise.  [Moore,  J. — In  a 
proceeding  for  the  recovery  of  a  forfeiture,  have  you  found  any 
allegation  by  the  party  seeking  to  enforce  it,  that  they  have  used 
the  franchise,  or  that  the  non-user  ought  not  to  be  replied? 
Crampton,  J. — You  say  that  the  mere  averment  that  the  right 
was  granted  and  is  now  vested  in  them  is  not  sufficient,  and 
that  they  should  have  averred  that  it  had  been  used?]  They 
should  have  averred  that  the  franchise  was  vested  in  them, 
not  the  goods  and  chattels,  for  until  conviction,  no  goods  or  chattels 
could  have  vested  in  them.  The  next  allegation  is,  that "  the  said 
John  Martin  hath  within  the  city  of  Dublin  certain  goods  and 
chattels  of  great  value,  to  wit  of  the  value  of  205.  and  that  the 
said  William  Duff  is  a  burgess  of  the  said  City  of  Dublin,"  &c. : 
(1  Wms.  Saunders,  275,  h ;  12  Coke  Rep.  1  b.,  2  a.  Ford  and 
Scheldan's  case,)  In  K  v.  Capper^  5  Pr.  263,  it  had  been  held 
that  bona  et  catalla  do  not  pass  the  debts  of  a  felon,  so  that,  for  all 
that  appears  to  the  contrary,  the  goods  of  John  Martin  may 
not  have  been  such  as  would  have  passed  under  the  charter. 
[Moore,  J. — But  where  the  charter  gives  all  and  all  manner 
of  goods  and  chattels,  and  the  challenge  says  that  he  had 
divers  goods  and  chattels,  is  not  that  large  enough?]  The 
intendment  in  this  case  of  a  grant  of  a  charter  is  always  in  favour 
of  the  crown  and  against  the  grantee  :  {Reff,  v.  St.  George's 
Parish^  8  Ir.  Law  Rep.  23.")  It  does  not  follow  that  what  was  the 
city  of  Dublin  in  Henry  the  Fifth's  time,  is  the  city  now.  It  is 
argued  at  the  other  side,  that  there  is  a  possibility  of  a  possibility; 
but  would  any  man  of  common  sense  out  of  this  court  suppose  that 
William  Duff  had  any  interest  in  the  conviction  of  John  Martin  ? 
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John  Martin,  I  may  be  Said  to  use  very  technical  objections,  but  where  such 

IN  KKRou,     extremely  technical  objections  are  made  to  this  juror,  I  am  justi- 

TuK  QuKUN.   fied  in  pressing  every  objection  to  this  challenge.     In  former  times, 

(1748),  and  bv  statute,  the  Lord  Mayor  and  aldermen  were  judges 

Government  ^^  ^^^  court,  Dut  if  this  challenge  be  right  they  must  have  been  m- 
SecuriUf  AcL  Competent :  (1 9  lib.  Assizarum,  plac.  6 ;  v  iner's  Abr.  tit.  Trial,  X.  c.] 
There  are  a  class  of  cases  in  wnich  witnesses  have  been  admittea 
on  the  ground  of  necessity:  (1  Leach  C.  C.  115,  p.  132  :  Lan- 
cum  V.  Lovelly  9  Bing.  465.)  It  falls  within  Mr.  Justice  BuUer's 
rule,  a  person  interested  will  be  admitted  when  no  other  person 
can  reasonably  be  exjiected:  (Buller's  N.  P.  289,  a.  &  b.  »fr. 
188,  in  note;  Peake  on  Evid.  157,  158;  Willcock  on  Corpora- 
tions, 309 ;  R.  V.  Carpenter^  2  Show.  47.)  That  case  waa 
the  case  of  the  Mayor  and  Sheriffs  of  London.  It  will  be  impos- 
sible for  this  court  to  hold  that,  till  the  passing  of  the  Municipal 
Corporations  Act  in  1841,  all  the  members  of  the  corporation  were 
incompetent  to  act  as  jurors,  and  that  since  that  time  all  the  re- 
spectable inhabitants  of  the  city  are  incompetent.  As  to  sections 
179  &  180  of  the  Municipal  Corporations  Act,  the  court  will  find 
Pwrm  for  the  that  the  Court  of  Quarter  Sessions  of  the  Peace  have  the  power 
of  trial  of  many  offences  which  are  felonies ;  section  180  exempts 
justices  of  the  peace;  and  town  councillors  are  exempt  and  disquali- 
fied from  serving  on  juries  except  at  commissions  of  Oyer  and  Ter- 
miner ;  I  submit  that  the  charter  is  obsolete,  and  that  the  course  of 
the  city  of  Dublin  for  over  300  years  of  summoning  and  empannel- 
ling  members  of  the  corporation  on  juries  is  sufficient,  and  that  even 
if  not,  that  by  the  late  statute  this  charter  is  impliedly  repealed 
It  is  a  strong  argument  against  the  validity  of  this  challenge  that 
both  in  London  and  Dublin,  both  at  the  commission  of  oyer  and 
terminer  here  and  at  the  Central  Criminal  Court  in  London, 
such  persons  have  been  in  the  habit  of  being  summoned  to  attend 
on  juries. 

Blackburn,  C.  J. — I  shall  take  up  this  case  to-morrow.  It 
has  been  very  ably  argued  by  the  gentlemen  of  the  bar. 

Holmes, — I  presume,  my  lords,  that  in  this  court  the  counsel  for 
the  plaintiff  in  error  will  have  the  reply. 

T%e  Attorney 'Gen£ral  (MouBhsLTi)  msisted  that  he  had,  on  the 
part  of  the  crown,  a  right  to  the  reply,  and  referred  to  the  cases  of 
i2.  V.  O^  Grady,  and  R,  v.  Jones,  and  to  the  recent  case  of  Shea 
and  Dwyer  in  error  v.  The  Queen  (3  Cox  C.  C.  p.  141),  in  which  he 
had  the  reply.  For  the  plaintiffs  in  error  the  course  adopted  in 
the  House  of  Lords,  in  O^ConTiell  and  others  v.  The  Queen,  was 
relied  on:  (11  CI.  &  F.  351 ;  1  Cox  C. C.  413.) 

The  Court  said  they  would  consider  the  point,  and  announce 
their  decision  upon  it  in  the  morning. 

November  14. 

This  morning  the  court  stated  their  opinion  to  be,  that,  according 
to  the  practice  of  the  court,  the  Attorney- General  was  entitled  to 
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the  reply.     Accordingly  the  argument  was  resumed,  on  the  part  John  Martin, 
of  the  plaintiff  in  error,  by  "*  erbor, 

Holmes. — As  regards  the  objections  to  the  caption,  the  case  has   the  Quekn. 

been  so  very  fully  argued  by   Sir  Colman  O'Loghlen,  that  I  do        

not  feel  that  I  can  add  anything  to  his  argument  except  that  the  gow^jTi^ 
cases  which  have  been  cited  on  behalf  of  the  crown  appear  to  be  Security  Act. 
confined  to  the  court  below,  and  not  to  apply  to  a  court  of  error. 
With  regard  to  the  objections  to  the  indictment,  I  shall  not  add 
anything  to  what  has  been  urged  on  that  subject  by  my  learned 
firiend.  With  respect  to  the  objections  which  exist  to  the  form  of 
the  sentence,  the  statutes  which  have  been  referred  to  by  Mr. 
Perrin  are  Police  Acts,  but  the  statute  on  which  we  rely  is  the 
26  Geo.  3,  c  24,  s.  66  (Irish),  which  provides  that  "the  justices  of 
Oyer  and  Terminer,  and  general  gaol  delivery,  the  several  judges 
of  assize,  and  justices  at  sessions,  oefore  whom  any  person  or  per- 
sons convicted  of  any  crime  or  crimes  for  which  the  person  or 
persons  convicted  is,  or  are,  or  shall  be  liable  to  transportation, 
shall  and  may  order  that  such  person  or  persons  be  transported 
either  to  any  of  His  Majesty's  plantations  or  settlements  in  Ame- 
rica, or  to  such  other  place  or  places,  not  in  Europe,  as  such  judge  Holmes  for  the 
or  justices  respectively  shall  order  and  direct,  any  law,  statute,  or  prisoner. 
usage  to  the  contrair  notwithstanding."  Now  it  is  clear  that  the 
section  is  as  general  as  words  can  make  it,  and  is  not  confined  to 
any  particular  offences,  we  therefore  contend  the  judge  ought  to 
specify  some  place  not  in  Europe.  The  place  to  which  a  pnsoner 
is  to  be  transported  may  make  a  very  material  difference  in  the 
nature  of  the  punishment,  and  the  Legislature  thought  it  better 
to  vest  in  the  court  the  power  of  ascertaming  and  fixing  the  place. 
It  would  be  dangerous  to  leave  the  power  with  the  crown.  It 
would  be  a  very  different  punishment  to  transport  a  man  to  the 
Cape  of  Grood  Hope,  and  to  Kamschatka,  or  Terra  Del  Fuego : 
before  the  statutes  authorizing  this  mode  of  punishment  it  was 
unknown  to  the  law.  The  crown  had  the  power  of  preventing  a 
subject  leaving  the  country  by  issuing  a  writ  of  iVe  exeat  Regno y 
but  had  no  right  to  send  out  of  the  country  any  subject,  however 
mean ;  even  convicted  felons  and  traitors ;  and  there  are  instances 
of  persons  being  found  guiltv  of  offences  punishable  with  death 
who,  having  been  offered  to  be  sent  abroad  as  a  commutation  of 
it,  have  actually  preferred  to  be  executed.  I  submit,  therefore, 
that  this  sentence  being  only  "  to  be  transported  beyond  the  seas," 
is  imperfect;  the  expression  "beyond the  seas"  is  very  indefinite: 
it  is  one  about  the  meaning  of  which  very  able  writers  have  dif- 
fered, and  it  is  a  much  better  course  that  the  whole  sentence  should 
be  lefl  in  the  hands  of  the  judges  who  try  the  case,  and  are  cog- 
nizant of  the  whole  facts,  than  in  the  hands  of  the  government.  The 
next  objection  upon  which  I  mean  to  rely  is,  the  disallowance  of 
the  challenge.  If  the  juror  objected  to  had  no  interest  in  the 
conviction  of  the  prisoner,  that  is  a  fair  case  for  the  crown  to  rely 
upon ;  but  I  do  not  think  it  fair  to  prevent  that  case  coming  before 
the  court  by  technical  objections.    The  court  will  in  this  case  decide 
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John  Martin,  whether  OF  not  any  interest,  however  small,  however  minute,  will 

IN  ERROR,     jjg  ^  good  cause  of  challenge  in  every  case  to  a  juryman.    It  is 

The  Queen,  said  that  it  will  lead  to  great  inconvenience  if  the  burgesses  cannot 

sit  upon  trials,  but  what  has  my  client  to  say  to  that? — ^itiaa 

Gor^nmmt  '^^^^^^  easily  remedied  by  an  act  of  Parliament.  But  the  inoon- 
Secwity  Act.  veniencc  is  greatly  magnified ;  non  constat  that  the  accused  will 
avail  himself  of  the  objection,  he  might  prefer  being  tried  by  per- 
sons of  high  character,  who  are  interested  in  his  conviction,  rather 
than  by  persons  of  a  different  character,  who  are  not  interested  in 
it.  By  the  demurrer,  all  the  facts  necessary  to  raise  the  inference 
with  respect  to  the  interest  of  the  juror  are  admitted.  It  has 
been  objected  to  the  challenge  that  the  day  and  year  of  the  date 
of  the  charter  are  not  given,  but  it  is  alleged  to  have  been  ^ven 
by  Henry  V.,  during  his  reign,  and  he  had  a  right  to  give  the 
franchise,  for  before  that  the  goods  of  felons  were  vested  in  the 
crown.  It  is  admitted  beyond  all  doubt  that  the  crown  gave  the 
then  existing  corporation  the  goods  and  chattels  of  felons  and 
fugitives.  The  challenge  proceeds  to  aver  that  at  the  passing  of 
the  Municipal  Corporations  Act  (3  &  4  VicL  c.  108)  the  charter, 
Holmes  for  the  &c.,  was  duly  vested  in  the  then  corporation  of  the  city  of  Dublin, 
^*™^^*  so  that  it  is  admitted  on  this  record  that  all  the  rights  and  fran- 

chises under  that  charter  were  vested  in  the  then  corpo- 
ration. But  even  if  there  were  no  allegation  of  the  fSeurt  in 
the  challenge,  it  appears  by  that  statute  that  the  rights  and 
privileges  of  the  then  corporation  passed  to  the  present.  It 
is  a  general  statute  applying  to  all  corporations,  and  the 
court  arc  bound  to  take  notice  of  its  provisions.  It  has 
been  objected  by  my  friend  Mr.  Perriny  that  the  goods  and 
chattels  of  the  prisoner  could  not  be  vested  until  the  conviction, 
but  the  meaning  is  plainly  that  the  right  to  the  goods  was  vested ; 
but  I  might  throw  overboard  every  portion  of  that  allegation,  and 
rely  on  it  that  by  the  previous  part  it  is  alleged  that  everything, 
which  the  former  corporation  had,  passed  to  the  present.  There 
is  then  an  averment  that  there  is  a  borough  fund,  and  that  it  is 
deficient.  If  a  bill  in  Chancery  were  filed  for  an  account  the 
corporation  would  be  bound  to  show  whether  there  were  any 
goods  of  felons  and  fugitives  to  which  they  were  entitled,  and 
what  they  had  done  with  them :  what  the  amount  of  them  might 
have  been  is  wholly  immaterial,  they  must  by  law  have  gone  to 
the  borough  fund  and  become  part  of  it.  It  is  now  urged  that 
this  charter  is  at  an  end  by  reason  of  non  user ;  but  if  so  the  objec- 
tion ought  to  have  been  made  by  plea.  But  it  is  averred  by  the 
challenge  that  the  rights,  &c.  have  become  vested  in  the  present 
corporation,  therefore  they  could  not  have  been  lost  by  non  user, 
and  there  is  an  end  of  that  objection.  The  question,  however, 
might  have  been  easily  raised  bv  a  proper  plea  if  the  facts  would 
have  warranted  it;  but  the  facts  being  by  the  demurrer  admitted  to 
be  as  they  are  averred  on  this  record,  our  allegation  must  therefore 
be  taken  to  be  indisputably  true.  The  statute  proceeds  to  provide  for 
the  application  and  management  of  the  borough  fund ;  where  the  state 
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:>f  things  exists  which  we  aver  in  our  pleading  was  in  existence  when  John  Martin, 
we  put  in  our  challenge,  the  corporation  would  have  been  com-  ^^  krbob, 
pellable  by  mandamus  to  raise  a  borough  rate,  and  William  DufT,  Thb  Qurem. 
the  juror,  was  a  burgess,  and  therefore  interested  therein.  The  - — 
ease  of  Rex  v.  Capper  (5  Pr.  p.  217),  was  cited  for  the  crown ;  cownment 
but  what  does  it  decide — "  That  a  grant  of  a  liberty  in  a  manor  of  Security  Act 
goods  and  chattels  of  tenants  in  such  manor  attainted  of  felony  is 
confined  to  the  goods,  &c.  of  felons  being  locally  situate  within 
the  manor,  and  does  not  pass  goods,  &c.  lying  out  of  it ;"  we  say 
here  that  the  goods  are  in  the  city  of  Dublin.  It  is  said  at  the 
other  side  that  the  limits  of  the  city  are  changed,  but  the  court 
cannot  take  judicial  notice  of  that ;  we  aver  that  they  are  vested 
in  the  corporation,  and  whether  they  were  worth  a  million  or  one 
pound  they  would  inmiediately^  upon  the  pleading,  as  it  stands, 
become  the  property  of  the  corporation,  and  Duff,  being  a  burgess, 
is  admittedly  interested  therein,  and  therefore  disqualified  from 
being  a  juror.  Every  case  in  the  books  which  goes  to  establish 
that  circumstance  of  interest  which  produce  incompetence  of  wit- 
nesses, has  the  same  effect  as  to  jurors.  It  has  been  said  in  Lau- 
hum  V.  Lovell  (9  Bingh.  465),  that  in  some  cases  it  may  ^  i«.  #  ^^ 
be  difficult  to  get  any  evidence  if  interest  disqualifies ;  but  pruoner. 
that  was  the  case  of  an  indictment  regarding  a  highway :  now, 
highways  are  open  to  all  subjects,  and  any  person  who  passed  that 
way  would  be  an  interested  party  ;  and  in  Trials  per  Pais,  p.  378, 
it  is  said  ^^  oftentimes  a  man  may  be  challenged  to  be  of  a  jury 
that  cannot  be  challenged  to  be  a  witness."  That  shows  that  the 
case  of  a  juror  is  an  a  fortiori  case,  and  that  objections  lie  to  a 
juror  which  do  not  to  a  witness.  Whenever  a  witness  was  inte- 
rested, however  minute  the  interest  was,  he  was  disqualified 
before  the  passing  of  Lord  Denman's  Act,  the  passing  of 
which  shows  the  law  to  have  been  so.  The  few  earlier  cases 
to  the  contrary  are  decidedly  no  longer  law  if  there  were  no 
other  case  than  the  case  in  Burrow,  the  fallacy  of  such  is  shown  by 
this,  that  some  men  cannot  be  influenced  by  any  amount  of 
interest  however  great.  Like  Cincinnatus,  some  men  could  no 
more  be  influenced  than  the  sun  could  be  turned  from  his  course ; 
some  might  be  influenced  by  a  very  small  degree  of  influence,  and 
who  is  to  determine  the  amount?  The  judge  is  to  be  left  to 
determine  the  amount  it  is  said.  The  facts  of  the  case  of  Hesketh 
V.  Braddocky  in  3  Burrow,  1498,  were  these : — It  was  alleged  that  in 
the  town  of  Chester  a  custom  existed  to  prevent  strangers  from 
exercising  or  carrying  on  any  trade  therein,  and  that  freemen 
alone  could  do  so.  Tne  sheriff  was  a  freeman,  the  coroner  was  a 
freeman,  and  the  jurymen  were  freemen.  An  action  was  brought 
for  the  recovery  of  a  penalty  for  a  breach  of  this  custom,  and  at 
the  first  inferior  court  before  whom  the  question  came  an  objec- 
tion was  raised  that  the  jury  were  freemen,  the  panels  were 
challenged,  and  the  polls  were  challenged,  and  botn  challenges 
overruled.  It  did  not  appear  that  they  were  men  in  business  who 
could  be  in  any  way  affected  by  persons  coming  into  the  town  to 
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John  Mabtih,  trade,  but  as  freemen  they  might  be  aflFected ;  though  there  was  a 

IN  ERROB,     £j^^  imposed,  it  was  a  very  small  one,  and  it  did  not  appear  that  the 

The  Quekn.    freemen  got  any  part  of  it  whatever ;  there  was  merely  a  contin- 

__j    g®°^  interest,  a  possibility  that  they  might  be  a£Pected.     The  oourt 

G^^^itment  oelow  disallowed  the  challenge,  and  there  was  an  appeal  from  that 
SecurUy  Act  decisiou  to  a  Superior  court,  and  that  court  reversra  the  decifflon; 
from  that  decision  again  there  waa  an  appeal  to  the  Queen's  Bench 
by  writ  of  error,  and  that  court  confirmed  the  decision  of  the  second 
court,  and  held  the  cause  of  challenge  good.  Can  there  be  a 
clearer  and  more  satisfactory  decision  showing  that  the  minutest 
degree  of  interest  disqualifies  a  witness,  and,  d  fortwrij  a  juror? 
One  or  two  early  cases  which  seem  to  hold  the  contrary  doctrine  are 
overruled  {The  Case  of  the  City  of  London  concerning  Water-hailagtt 
1  Ventris,  351 ;  3  Y.  &  J,  15 ;  Doe  dem.  Staffordv.  Tooth;  Mayor 
and  Bailiff  of  Mancliester  v.  Phillips^  4  Ad.  &  EL  550  ;  Brawn  v. 
Corporation  of  London^  11  Mod.  225);  the  witness  bein^  objected 
to  as  a  freeman,  a  judgment  of  disfraiichisement  was  product,  hot 
it  appearing  that  he  had  never  been  summoned,  Holt,  C.  J.>  said, 
"  he  would  not  admit  the  man  to  give  evidence  because  the  judg- 
Holmes  for  the  ment  in  the  Mayor's  Court  may  be  avoided:"  (Willcock  on  Corpora- 
P™''**'-  tions,  310,  pL  307 ;  Phillips  on  Evid.  p.  48.)    But  it  has  been  set- 

tied  that  a  corporator  is  not  a  competent  witness  to  prove  a  custcHn 
of  excluding  strangers  from  trading  where  a  moiety  of  the  penalty 
goes  to  the  corporation,  though  the  moiety  in  that  case  had 
been  granted  away  by  them  {Davis  v.  Morgan  and  othersy 
1  Tyrwh.  457) ;  those  are  all  cases  of  objections  to  the  com- 
petency of  witnesses;  they  are  of  course  all  subject  to  the 
exception  of  necessity.  Jurors  are  more  potent  than  judse& 
Judges  can  only  expound  the  law  to  the  jury,  but  the  life 
or  death  of  the  prisoner  are  not  in  the  judge's  hands — ^the 
jurors  are  to  decide.  And  it  is  contrary  to  the  principles  of  the 
constitution  that  an  interested  juror  should  have  the  power  of 
deciding  on  it ;  it  is  contrary  to  the  principles  of  eternal  justice. 
This  is  a  principal  challenge,  and  not  to  the  favour  (CJoke  Litt 
157  {a);  in  2  Dyer,  176,  (a)  plac  27.)  A  juror  resided  within 
the  plaintiff's  leet  and  made  suit  once  a  je&r  without  any  other 
tenure.  It  was  held  by  all  the  judges  of  both  benches,  except 
two,  that  the  juror  w^as  incompetent,  and  that  it  was  a  principal 
challenge:  (Coke  Litt.  147(6);  ib.  157 {b);  3Bac  Abr.  157;  tit 
Juror,  letter  E.)  It  is  a  good  cause  of  challenge  that  the  juror 
have  a  claim  to  the  forfeiture:  (Hawk.  ch.  43,  sect.  48.)  Lord 
Maguire*s  case  (4  St.  Tr.  654)  is  a  very  strong  case  in  mv  favour. 
It  was  a  very  remarkable  case ;  he  insisted  that,  his  lands  having 
been  sequestered,  none  of  those  who  had  bought  his  lands 
might  pass  upon  his  trial,  and  demanded  that  they  might  make 
answer  upon  oath  whether  any  of  them  had  **  adventured  or 
no."  It  was  objected  by  the  counsel  for  the  crown  that  such  a 
challenge  was  not  warrantable.  Judge  Bacon  says:  "thus  far  I 
shall  agree,  that  if  any  of  the  jury  be  to  have  any  particular 
benefit  in  Ireland  of  lands  or  goods  by  his  attainder,  it  is  good; 
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but  if  his  lands  come  to  the  king,  and  that  the  king  is  no  way  Jom»  Martin, 
bound  to  give  it  any  of  them,  it  is  no  challenge :  look  to  the  statute."     "  kbror, 
Mr.  Piynne  objected  that  it  did  not  appear  to  the  court  that  the   Thb  Queen. 
prisoner  had  any  lands  or  goods  in  Ireland,  and  that,  therefore,  the    crownand 
question  ou^ht  not  to  be  put.   But  it  appeared  clearly  on  that  trial    Government 
that  the  jui^e  on  that  trial  Tand  he  was  no  great  friend  to  the  Irish-  Security  Act, 
man  who  was  then  on  his  tnal),  decided  that  if  a  juror  had  any  in- 
terest in  his  conviction  it  was  a  good  cause  of  challenge,  for  he 
allowed  the  question  to  be  put,  and  the  jury  were  required  to 
answer  upon  oath  whether  they  had  adventured,  or  had  any  share 
m  Ireland  for  the  rebel's  land."     In  The  Queen  v.  The  Inhabitants 
^fj^ts  (6  Mod.  307),  which  was  an  issue,  whether  the  county  of 
Wilts  or  town  of  L.  were  obliged  to  repair  the  bridge  of  L.  within 
the  county,  several  resolutions  were  come  to  by  the  court  in  that 
caae,  the  sixth  of  which  was,  "  that  one  of  the  county  is  a  good 
witness  in  the  case,  though  not  a  good  juror."     Now,  the  reason 
why  they  held  that  the  witness  was  competent  was  the  statute  of 
1  Anne,  c  18,  s.  13,  from  which  it  appears  that  the  Legislature 
were  obliged  to  pass  an  act  of  Parliament  for  the  purpose  of  mak- 
ing inhabitants,  who  were  liable  to  repair  the  highways,  competent  Holmes  for  the 
witnesses,  but  the  court  held  that  it  was  a  good  objection  to  a  P"**'**'- 
jaror:  (19  Johnston's  Kep.  115,  an  American  case.)    It  was  insisted 
bj  Mr.  Perrin  that  the  179th  section  of  the  Municipal  Corpora- 
tions Act  met  this  objection,  but  it   does  not    touch    this   case 
at  all;    there  are  not  any  words  in  it  that  comprehend  Courts 
of  Oyer  and  Terminer.     The  fact  of  the  statute  making  those 
persons  referred  to  competent  in  certain  cases,  shows  that  they  are 
not  competent  jurors  here.     There  is  no  doubt  that  every  burgess 
m  the  world  may  sit  on  any  trial,  if  not  objected  to,  and  the 
prisoner  may  waive  his  right ;  but  the  statute  does  not  qualify  the 
party  if  objected  to,  for  if  it  did,  it  would  qualify  him  no  matter  what 
the  amount  of  interest,  whether  personal  or  not,  or  however  great. 
The  King  v.  Carpenter  (2  Show.  47,)  bears  against  the  crown.     It 
was  held  there,  that  in  an  indictment  to  compel  a  man  to  repair  a 
public  bridge  or  way  which  he  was  bound  to  do,  the  inhabitants  of 
the  county  were  competent  on  the  ground  of  necessity.     But  in  a 
hue-and-cry  action  against  a  hundred  it  was  held  that  the  in- 
habitants could  not  be  witnesses:    {Barrett  v.    The  Hundred  of 
Stoke,  1  Mod.  73.)     On  these  grounds  then,  in  addition  to  what 
has   been   advanced  by    Sir  Colman  O'Loghlen,  I   submit   that 
there   is  no  objection  to  the  challenge  in  point  of  form;   that 
it  appears,  decidedly,  that  William  Duff  was  not  merely  a  member 
of  the  corporation  having  this  borough  fund,  but  also  that  he  was 
personally  liable  to  pay  the  borough  rate,  and  therefore,  that  no 
matter    how    small  his  interest,   being   interested,   Mr.    Martin 
was  entitled  to  object  to  him  as  a  juror,  and  that  the  challenge 
ought  to  have  been  allowed. 

The  Attomey-General   (Monahan)  in  reply. — I  have  now,  on 
behalf  of  the  crown,  to  submit  to  the  court  the  reasons  which 


Tbe 
Oenenl 


346  CBOONAL  LAW  OASBS. 

JoHif  Mabtin,  occur  to  me  why  the  judgment  of  the  court  below   should  be 

Df  E»ROR,    aflgrraed.     First,  I  shall  apply  myself  to  the  question  upon  the 

The  Queen.  Caption.     It  appears  by  the  caption  that  this  was  an  adjournment 

of  a  commission.     It  appears  to  have  been  holden   on  8th  of 

Q^^^^tmgfU  August,  and  in  the  body  of  the  county  of  the  city  of  Dublin; 
Secwittf  AcL  it  was  uot  an  ordinary  one,  but  holden  under  the  Queen's  letters 
patent.  It  then  goes  on  to  say  that  the  indictment  was  found  on 
the  oaths  of  good  and  lawful  men  of  the  county  of  the  city  of 
Dublin.  The  objection  to  this  caption  is,  that  tne  grand  jurors 
should  have  been  stated  to  be  jurati  et  oneraiL  It  is  a  little  re- 
markable that  it  is  conceded  that  a  caption  such  as  this  would  be 
quite  sufficient  in  the  case  of  a  caption  from  an  inferior  court 
removed  by  certiorari.  It  would  have  been  sufficient  if  the  bill 
had  been  found  at  the  grand  sessions  in  Wales  or  Chester.  But 
it  is  sufficient  here  also,  for  it  appears  that  the  indictment  has  been 
found  before  a  competent  tribunal,  and  upon  the  oaths  of  good 
and  lawful  men  of  the  county  of  the  city  of  Dublin,  and  the  time 
and  place  of  the  holding  of  the  commission  is  stated.  But  this 
case  is  concluded  by  the  authority  of  some  of  the  cases  which  haTe 
Attorney-  ^^^^  cited  by  Sir  Colman  O'Loghlen,  and  which  are  not  liable  to 
nal  in       the  objection  upon  which  he  relies  to  distinguish  them.     In  Bei 

"^^*  V.  Ambler  (2  Keb.  59),  it  is  said  error  was  brought  because  in  the 

caption  an  indictment  was  said  to  have  been  found /ifr  sacramentum 
diwdecimj  without  saying  onerati  et  juraiij  §'c.,  pro  ctnrpore  of  the 
East  Kiding,  which,  per  curianiy  is  well  enough,  and  per  Twisden, 
WillianCs  case^  wanted  (dicunt)  supra  sacramentum ;  and  Keeling, 
Ch.  J.,  conceived  per  sacramentum  duodecim  prob.  Sfc.  hommum^  is 
well  enough,  without  saying  onerati  et  jurati  ad  inquirendumJ*  I 
do  not  know  how  the  authority  of  that  case  can  be  got  rid  of.  Ab 
to  the  cases  of  proceedings  removed  from  an  inferior  court  after 
judgment,  it  is  idle  to  say  that  this  case  is  open  to  the  answer 
given  to  it  at  the  other  side.  I  do  admit  that  some  of  the  cases 
appear  to  decide  that  though  the  bill  was  said  to  be  found  upon 
oath,  the  caption  ought  to  have  stated  the  jurors  to  have  been 
jurati  et  onerati.  In  Rex  v.  Grey  cox  (Sir  Thomas  Jones,  180), 
upon  a  motion  to  quash  an  indictment  for  the  omission  in  the 
caption  of  the  word  jurati,  the  court  said  it  was  supplied  by  super 
sacramentum  suum  dicunt.  Now,  I  ask,  is  not  that  an  authority  in 
point  ?  There  is  also  the  case  of  Rex  v.  Morgan  (Lord  Baym. 
710),  and  though  it  was  removed  from  an  in^rior  court,  it  was 
not  decided  on  that  ground.  Mr.  Broderick  there  suggested 
a  reason  which  I  cannot  see  anywhere  else  decided.  Holt, 
C.  J.,  said,  that  the  whole  court  were  of  opinion  that  the 
caption  was  good  vfiihowi  juratorum  et  oneratorum.  I  do  not  mean 
to  say  that  the  court  are  to  take  the  law  from  text  vrriters,  but 
I  refer  to  them  to  show  the  opinions  entertained  on  the  subject 
(Gabbett's  Cr.  L.  p.  281),  and  m  1  Starkie,  Cr.  L.  236,  it  \&  said 
the  caption  must  further  show  that  the  indictment  was  found  by 
twelve  jurors  of  the  county,  city,  or  place  for  which  the  court  was 
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holden,  and  "  it  should  appear  that  they  were  '  siDom  and  charged,'  John  Martin, 
but  it  has  been  holden  that  the  omission  of  the  latter  word  will     ^  ■kror. 
not  be  fataL**     In  1  Chitty's  Cr.  L.  334,  it  is  said  the  jurors  are   Thx  Quekk. 
further  described  as  sworn  and  charged  to  inquire  for  our  said    ^        ^ 
lord  the  Eang,  and  the  body  of  the  said  county.     Formerly,  indeed,    Government 
it  was  considered  to  be  necessary  to  prefix  the  words  "  then  and  there"  SecurUy  Act, 
to  the  word  "sworn,''  but  they  are  not  now  usual,  and  indeed  if  the 
words  **  by  or  upon  their  oaths"  be  introduced,  the  omission  of  the 
whole  clause  will  not  prejudice.     But  there  is  a  further  answer 
to  this  notable  objection, — that  this  record  has  been  returned  to  this 
court  this  term ;  no  such  objection  can  be  successfully  taken  until 
after  the  term,  and  during  the  same  record  will  be  amended  as  a 
matter  of  course  {Ananymousj  6  Mod.  221 ;  Falkner*s  case,  1  Saund. 
248),  the  mistake  of  the  clerk  may  be  amended  in  the  same  term.  The 
cases  upon  the  point  are  reviewed  in  Rex  v.  Atkinson  (3  Bro.  P.  C.  5 1 7). 
It  was  decided  in  that  case  that  the  caption  can  be  amended ;  every- 
thing which  is  the  mistake  of  the  officer  may  be  amended ;  every- 
thing except  what  the  jury  have  actually  found,  and  I  have  no 
doubt  that  if  I  applied  for  leave  to  amend  this  record,  that  your 
lordships  would  grant  it :  (Com.  Dig.  tit.  Indictment,  pp.  526-7 ;  The  Attoraey- 
edit.   1822.)     It  has  been  stated  tlmt  every  objection  should  be  ^p?^  ™ 
attended  to,  however  captious,  but  with  reference  to  the  law  of 
the  court,  I  shall  refer  to  the  remarks  of  the  late  Chief  Justice 
PennelFather,  with  regard  to  such  objections.    In  Eeff  v.  O^Connell 
(7  It.  L.  R.  341),  in  which  he  states  that  such  technicalities  which 
tended  rather  to  defeat  than  to  promote  justice,  were  to  be  dis- 
couraged, which  opinion  is,  as  his  lordship  stated,  confirmed  by 
those  of  Lord  Hale,  Lord  Kenyon,  Lord  Ellenborough,  and  Lord 
Mansfield,  I  trust,  therefore,  that  with  reference  to  the  caption, 
the  court  will  be  of  opinion  that  there  has  been  no  valid  ground  of 
error  assigned.    Secondly,  it  has  been  contended  that  the  indictment 
is  bad  in  arrest  of  judgment.   But  on  reference  to  the  36  Geo.  3,  c.  7, 
it  does  not  seem  to  me  to  have  done  merely  what,  at  the  other  side, 
they  say  it  has :  they  say  it  only  makes  certain  tilings  constructive 
treasons,  but  it  does  more,  it  makes  several  new  things  treasons. 
Before  that  statute,  compassing  the  death  of  the  Sovereign,  or 
actually  levying  war,  were  the  only  treasons.     It  is  a  great  mis- 
take to  suppose  that  constructive  treasons  were  the  only  treasons 
introduced  mto  that  statute.     It  is  reasonable  in  considering  what 
would  be  good  counts  under  the  stat.  of  Victoria,  to  consider  what 
would  be  good  under  the  treason  act.     But  if  there  was  no  pre- 
cedent at  all  on  any  similar  statute,  and  a  man  was  called  on  to 
describe  an  offence  within  the  recent  statute,  he  would  describe  it 
as  it  has  been  done  here,  following  the  precise  words  of  the  statute. 
The  prisoner  having  been  charged  with  compassing  to  deprive  and 
depose  the  Queen  of  the  style,  honour,  and  royal  name  of  the 
imperial  crown  of  the  United  Kingdom,  and  to  levy  war  against 
her,  and  with  having  expressed  such  felonious  compassings,  by 
feloniously  publishing  certain  printings  or  writings.     In  dl  the 
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John  Mabtih,  arguments  used  at  the  other  side,  there  is  no  all^ation,  no  pretence, 
Df  BRsoR,     ^j^^^  ^j^^  publications  are  not  of  a  nature  dearly  evidencing  and 
The  Qubkn.   expressing  those  intentions.     The  learned  counsel  have  referred  to 
— Vi    cases  of  li  oel,  and  say  we  ought  to  have  gone  further,  and  to  have  said 
G^^^un^^    that  he  feloniously  expressed  his  felonious  compassings  by  a  felonious 
Security  Act   Writing  or  printing.     But  there  is  no  precedent  for  such  an  ar- 
gument, ana  it  might  as  well  be  said  that,  if  a  man  were  indicted 
K)r  having  feloniously  struck  another,  it  would  be  necessary  to 
aver  that  the  stick  or  stone  with  which  the  blow  was  inflicted  was 
a  felonious  stick  or  stone  ;  the  felony  is  the  act  of  the  mind.    We 
say  that  the  fair  meaning  of  the  documents  which  we  have  put 
forward  is,  that  they  express,  utter,  and  declare  such  compassii^ 
as  we  have  charged,  and  therefore  that  the  case  comes  within  the 
statute,  and  I  need  hardly  rely  on  the  position  which  has  been  ar- 
gued by  my  firiend  Mr.  PerriUy  that  under  the  staL  of  9  Grea  4, 
afler  verdict  this  is  no  objection  at  all,  the  offence  having  been 
described  in  the  words  of  the  act;  Reff.  v.  Martin  (S.AdoL  &  EIL 
483),  does  not  decide  this  question;  it  was  a  case  of  an  indictment 
for  obtaining  goods  under  false  pretences,  and  it  did  not  appear 
The  Attorney-  whose  property  the  goods  were.     It  is  only  necessary  for  me,  upon 
reply!*^"        this  argument,   to  refer  to  four  of   the  counts;    the   Ist  states 
that  Mr.  Martin  feloniously  did  commiss,  imagine,  invent,  devi^ 
and  intend  to  deprive  and  depose  the  Queen  from  the  style,  honour 
and  royal  name  of  the  imperial  crown  of  the  United  Kingdom ;  and, 
following  the  words  of  the  statute,  we   say   that  the   felonioiu 
compassings,  &c  he  the  said  John  Martin,  then  and  there  feloni- 
ously did  express,  utter  and  declare,  by  then  and  there  feloniously 
publishing  certain  printings  in  a  certain  number  of  a  certain  pubfo 
newspaper,  setting  out  the  printings ;  we  then,  in  another  count 
say,  that  he  did  feloniously  compass,  &c.  to  levy  war  a^unst  the 
Queen,  and  his  intention  did  feloniously  express,  utter  and  declare, 
by  then  and  there  feloniously  publishing  certain  printings,  in  a 
certain  public  newspaper,  setting  them  out  as  in  the  first  counts; 
then,  considering  these   publications  as   overt  acts,    in    another 
count  referring  to  them  without  setting  them  out,  it  is  alleged 
that  they  are  overt  acts  of  compassing  to  deprive  and  depose  the 
Queen,  and  in  like  manner  in   another  count  they  are  charged 
with   being  overt  acts  of  compassing   to  levy  war  against   Her 
Majesty:  (ifex  v.  Marsdeuy  4  M.  &  S.  164.)     The  precedents  of 
indictments  in  the  English  treason  cases  contain  counts  similar  to 
some  of  those  in  the  present  indictment :    ( ThistletcoodCs  cow,  33 
St  Tr.  p.  697 ;   Watson's  case,  32  St  Tr.  p.   10.)     I  am  chai^ 
with  oppression  on  the  one  hand,  because  in  two  of  the  counts  of 
this  indictment  I  do  not  set  out  the  publications;  and  because  in 
the  other  counts  I  do  set  them  out,  I  am  charged  with  being  oppres- 
sive. It  would,  I  submit,  be  much  better  for  counsel  to  apply  them- 
selves to  the  law  of  the  case  and  not  to  cast  imput^ions  on  a  perecm 
in  my  situation,  whose  only  object  is  to  discharge  his  duty  faitnfiilly 
between  the  crown  on  the  one  hand,  and  the  subject  on  the  other. 
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[Crampton,  J. — You  are  placed  in  this  difficulty,  that  if  you  set  "^^^  Martin, 
out  all  the  surticles  in  eyery  count  the  indictment  will  be  too  long,     ^  *^k» 
and  if  you  do  not  set  them  out,  it  will  be  said  that  it  is  too  short]   The  Queen. 
Precisely  so :  the  cases  of  libel  which  have  been  cited  are  not  in    crown~(md 

Eoint ;  can  any  other  meaning  possibly  be  suggested  to  these  pub-  Gavtmmeru 
cations  than  that  which  has  been  charged  ?  The  indictment  there-  Security  Act 
fore  is  well  enough ;  and  the  record,  as  it  stands,  contains,  I  submit, 
and  as  was  decided  in  Bex  v.  Home  (Cowp.  689),  "  all  facts  and 
circumstances  necessary  to  warrant  the  conclusion  of  the  jury. 
And  that  it  likewise  contains  all  facts  and  circumstances  necessary 
for  the  information  of  the  court  to  give  their  judgment  upon  the 
occasion.^  Bex  v.  Burdett  (A  B.  &  Aid.  95),  is  to  the  same  effect.  I 
submit  that  eveiy  count  m  this  indictment  is  good,  even  the  last 
counts,  and  that  I  am  not  bound  to  set  out  all  the  words  of  these 
publications.  Thirdly,  as  to  the  objection  that  the  sentence  in  this 
case  is  erroneous  as  not  specifying  to  what  particular  place  the 
prisoner  is  to  be  transported,  I  believe  that  if  this  objection  be 
held  good  every  single  sentence  which  has  been  pronounced  by 
every  judge  on  the  Insh  Bench  for  the  last  twenty  or  thirty  years 
has  been  erroneous.  The  case  of  Holland  v.  The  Queen^  and 
A  V.  Hartnett  (Jebb's  C.  C.  R.  302;  2  Ir.  Law  Rep.  335), 
merely  decided  uiat  ^^  where  a  sentence  is  bad,  it  is  bad  in  part,  it 
is  bad  in  the  whole,  and  must  be  reversed."  I  deny  that  the  66th 
sect,  of  the  statute  26  Geo.  3,  c.  24,  takes  away  all  power  from  the  rpj^^  Attomey- 
Lord  Lieutenant,  as  regards  the  place  of  transportation.  By  the  General  for  the 
act  of  30  Geo.  3,  c.  32,  s.  1  (Irish),  passed  m  order  to  render  ^^• 
transportation  more  easy,  it  is  enacted  ^Hhat  it  shall  and  may 
be  lawful  for  the  Lord  Lieutenant  or  other  chief  governor  or 
governors  of  this  kingdom  for  the  time  being  to  cause  all  felons 
and  vagabonds  who  now  are  or  shall  be  under  any  sentence,  rule, 
or  order  of  transportation,  to  be  transported  and  conveyed  to  such 
part  or  parts  beyond  the  seas,  and  m  such  manner  as  the  Lord 
Lieutenant  or  other  chief  governor  or  governors  for  the  time  being 
shall  think  proper,  any  law  or  laws  to  the  contrary  notwithstand- 
ing." It  never  was  intended  that  a  judge  should  sentence  a  pri- 
soner to  be  transported,  suppose  to  Botany  Bay,  and  that  the 
Lord  Lieutenant  should  send  him  to  Bermuda.  [Moore,  J. — 
Would  not  the  language  of  that  section  import  a  power  in  the 
Lord  Lieutenant  to  alter  a  sentence  already  passed  ?]  I  would 
say  not,  only  to  carry  out  a  sentence.  [Moore,  J. — Would 
not  the  words  "who  now  are  or  shall  be"  refer  to  sentences 
actually  passed  ?]  I  think  not.  But,  however,  by  the  statute 
of  II  Vict.  c.  12,  the  sentence  specified  is  that  the  prisoner  be 
"  transported  beyond  the  seas ; "  the  sentence  here  is  in  the  very 
terms  of  the  act,  and  if  the  sentence  were  otherwise  than  as  it 
is,  it  would  be  contended  that  it  was  erroneous.  But  even  if  there 
was  an  informalicy  in  the  sentence,  the  court  here  could,  under  the 
recent  statute  (II  &  12  Vict,  c  78)  now  revise  it  and  pass  the 
right  sentence.  It  is  said  that  the  judges  here  know  nothing 
about  the  facts  of  the  case;  but  the  court  would  either  give  the 
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John  MABmr,  judges  who  tried  the  case  credit  for  havics  passed  a  proper  sentence, 
IN  KBBOB,    ^j,  ^g  would  take  means  of  informing  themselves  upon  the  &ct8. 
The  Queen,   as  in  cases  of  misdemeanor  tried  at  T^isi  Prius.     If  there  be  any 
Crown^tmd    *^^  ^'^  ^^  poiut,  it  appears  to  be  one  by  which  the  prisoner 
Govemmau    wouTd  take  nothing,  for  the  court  mi^ht  revise  the  sentence  and 
Security  Act.   specify  the  place;    and  then,  if  their  argument  be   right,  the 
moment  the  place  was  specified  the  Lord  Lieutenant  mi^it  aker  it 
As  to  the  fourth  objection,  that  to  the  competency  <n  the  juror 
William  Duff,  there  are  about  twenty  thousand  burgesses  in  the 
city  of  Dublin,  and  persons  liable  to   the  borough-rate,  and  the 
goods  of  Mr.  Martin  would  have  to  be  divided  into  the  minutest 
portions  to  ^ve  him  any  interest.     It  is  said  that  the  prc^rty  of 
the  prisoner,  to  the  value  of  twenty  shillings,  would  go  to  incresBe 
the  borough-fund.    In  this  case  the  twenty  thousandui  part  of  thu 
sum  is  to  be  held  to  amount  to  an  interest  sufficient  to  exclude, 
not  only  Mr.  Duff,  but  also  any  other  householder  in  Dublin  finom 
sitting  on  a  jury  in  Dublin  upon  the  trial  of  a  person  accused  of 
felony.     Upon  the  question  of  interest  some  authorities  have  been 
cited ;  Lard  Maguire^s  case,  4  St.  Tr,  653 ;  and  2  Hawk.  P.  CX  c  43, 
s.  28,  who  refers  to  it;  but  the  case  is  not  in  point;  he  alleged 
the  persons  who  were  going  to  sit  upon  his  trial  had  got  direct 
grants  of  his  lands  from  the  crown,  and  Judge  Bacon  allowed 
the  question  to  be  put  to  the  jurors,  and  it  appeared  thattbej 
had  not  got  them,  and  that  it  was  only  his  idea.      The  diarter 
Oenend  ^^o  which  is  m  question  here  is  the  same  as  the  charter  of  the  city  of 
crown.  London,  and  we  all  know  that  from  the  earliest  times  the  shenfi 

were  members  of  the  corporation,  and  that  they  were  the  perBOoe 
who  returned  the  jurors;  but  whatever  would  be  a  jHindpal 
challenge  to  the  sheriff  who  returned  the  panel  would  he 
a  ground  of  challenge  to  the  juror.  The  objection  would 
also  render  the  Lord  Mayor  incompetent  to  sit  as  a  oommb- 
sioner,  but  the  commissions  from  the  venr  earliest  oommisaon 
down  to  the  present  time  name  the  Lord  Mayor  as  a  judge; 
each  of  the  judges  here  have  the  same  interest  in  the  oonvictioii: 
every  subject  is,  according  to  the  arguments  used  on  the  other  side, 
interested  in  the  conviction  of  a  felon,  for  the  forfeiture  of  the 
goods  of  felons  forms  part  of  the  casual  revenue  of  the  crown,  and 
would  go  to  diminish  the  burden  of  general  taxation,  and  the  very 
extent  to  which  this  objection  goes  shows  its  absurdity.  The  esse 
of  Hesketh  v.  Braddock  (3  Bur.  1847),  has  no  more  to  do  with  dw 
present  case  than  any  other  case  to  be  found  in  the  books.  Is 
there  a  single  case  in  favour  of  such  an  objection  in  which  tbe 
subject-matter  of  the  suit  was  not  for  the  recovery  of  the  property 
in  respect  of  an  interest  in  which  the  parjhr  was  held  to  be  in- 
competent? The  case  o(  Burton  v.  Hinde  (T.  R.  174),  is  not  in 
point :  it  was  the  case  of  a  corporation,  an  action  of  trespass  qiuat 
clauswnf  regit  brought  by  the  plaintiff  who  was  tenant  of  the  coipo- 
ration,  and  the  witness  whose  testimony  was  rejected  was  a  freenuui 
of  the  corporation  to  whom  the  plaintiff  paid  rent,  the  defendant 
claiming  an  interest  in  the  premises  adverse  to  the  right  (^  the  cor- 
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poratioiL  There  have  been  a  ^eat  many  other  cases  referred  to,  but  '^^™'  Martiii, 
they  were  all  cases  of  proceemngs  instituted  to  recover  the  property  ™  *««<>«» 
of  corporations  FMoore,  J. — Or  to  assert  a  right] ,  of  to  assert  a  right  The  Queen. 
to  property,  and  according  to  the  law  when  those  cases  were  decided  ^  ^ 
corporate  property  was  private  property ;  they  could  dispose  of  it  Cwermnent 
as  they  pleased,  and  I  can  very  well  understand  why  a  member  security  Act, 
of  a  corporation  may  be  incompetent ;  the  corporation  might  give 
their  property  to  any  of  their  fraternity,  but,  by  a  recent  statute, 
corporation  property  is  no  longer  private.  Rex  v.  The  InhabitanU 
of  WiUs  (6  Mod.  307),  is  not  in  point,  for  there  the  inhabitants 
were  the  defendants.  It  has  been  urged  that  some  cases  decide 
that  persons  rateable  to  parish  property  are  incompetent  in  suits 
where  the  parish  is  concerned,  but  Mr.  Perrin  has  cited  cases  which 
diow  that  where  parties  are  liable  to  a  future  rate  they  are  not  in- 
competent: the  charter  as  set  out  is,  that  they  should  ^^  have  all  and 
all  manner  of  goods  and  chattels  of  felons  and  fugitives  to  be  con- 
demned or  convicted  within  the  said  city  of  Dublin,  and  the  liber- 
tiea  thereof  thereafter  arising.  The  question  is,  what  is  the  meaning 
of  the  words  ^^  thereafter  arising?"  The  meaning,  it  appears  to  me, 
most  be  the  ^ft  of  such  of  the  goods  of  felons  as  were  within  ^  the 
city  of  Dublin,"  referring  to  the  locality  of  the  goods,  not  of  the  con- 
viction. [Perrin,  J, — Mr.  Attamey^Creneral^  you  said  some  of  those 
esses  cited  were  actions  for  the  recovery  of  property ;  now,  suppose 
thiB  was  an  action  for  the  recovery  of  corporation  property — sup-  The  Attorney- 
pose,  before  the  corporation  act  of  3  &  4  Vict,  had  passea,  would  you  Oenend  for  the 
say  that  this  juror  was  competent  ?]  I  should  say  he  would  be.  If  *^^^ 
thiB  interest  were  to  disqualify,  it  would  be  impossible  to  have  any 
jury  upon  a  trial  for  felony  within  the  city  of  Dublin,  because  a 
man  to  be  a  competent  juror  should  be  an  inhabitant  and  liable  to 
a  certain  amount  of  taxation ;  now  it  is  very  strange  that  if  such 
minute  challenges  have  been  taken  from  time  to  time  as  are  given 
in  Viner's  Abridgement,  no  such  objections  have  been  taken  in  the 
corporation  of  London,  the  charter  of  which  is  well  known  to  be 
mnilar,  and  if  there  had  been  any  question  of  the  kind  raised  no 
doubt  there  would  have  been  some  notice  of  them  to  be  found;  also, 
as  Mr.  Perrin  suggests,  there  has  been  held  to  be  in  some  cases  a 
difference  where  the  Crown  is  concerned.  [Moore,  J. — That  is 
a  part  of  his  argument.]  On  the  grounds  of  public  policy  a  man 
is  allowed  to  be  a  witness  in  a  prosecution  although  he  was  to  re- 
ceive a  reward  from  private  individuals  or  from  the  government  for 
giving  evidence  to  prosecute,  and  why?  because,  otherwise,  certain 
oSences  would  remain  unprosecuted  and  unpunished.  Every  person 
is  interested  in  the  conviction  of  felons.  It  is  alleged  in  the 
challenge  that  the  borough  frmd  is  not  sufficient  for  the  purposes 
of  the  act.  But  it  does  not  state  what  the  purposes  of  the  act  are 
for  which  it  is  not  sufficient;  there  are  several  purposes  mentioned 
in  the  act  for  which  it  is  not  lawful  to  put  on  a  borough-rate,  as 
paving  and  lighting ;  besides,  there  is  nothing  in  the  challenge  to 
show  that  a  borough-rate  has  been  put  on,  and  therefore  it  is  only 
a  liability  to  a  future  rate,    and   not  ground  of  incompetence. 

2  a2 
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JoHH  MABmr,  [Moore,  J. — Mr.  Attorney-General^  would  you  say,  in  the  case 

m  ERROB,    ^f  ^  executor  bringing  an  action  for  the  recovery  of  a  sum  of 

The  Queen,  money,  that  in  such  case  a  creditor,  who  had  a  chfuice  of  being 

— ),_j    P*^^  ^u*  ^^  *t^  sum  recovered,  would  be  competent  ?]     In  the  case 

Govenimeni    ^^  Notoell  V.  Davis  (5  B,  &  Ad.  368),  it  was  neld  that  in  an  action 

Security  AeL  against  exccutors  for  a  debt  of  the  testator,  a  person  entitled  to 

an  annuity  under  the   will  is  not  disqualified  oy  interest  irom 

giving  evidence  for  the  defendants. 

Judgment. — November  18. 

Blackburne,  C.  J. — In  considering  the  different  grounds  of 
error  which  have  been  assigned  in  this  case,  I  shall  taxe  them  in 
the  order  adopted  in  the  arguments  at  the  bar.  The  first  is  the 
caption  of  the  indictment,  which  is  contended  to  be  defective  in 
not  stating  where  and  before  whom  the  grand  jury  was  sworn ; 
in  not  stating  that  they  were  sworn  and  charged  to  inquire  for  our 
lady  the  Queen,  and  the  body  of  the  county  of  the  city  of  Dublin; 
and  in  not  stating  that  the  indictment  was  found  by  twelve  good 
and  lawful  men  of  the  city.  It  is  to  be  observed  that  the  caption 
is  not  a  pleading  nor  any  part  of  the  indictment.  It  is  a  state- 
ment of  tne  proceedings,  and  should  describe  the  court  where  the 
indictment  was  found,  the  time  and  place  it  was  found,  and  the 
jurors  by  whom  it  was  found,  with  sufficient  certainty.  The 
Judjnnent  crown  contends  that  this  caption  does  so,  and  such  is  our  opinion. 
It  states  an  adjournment  of  a  conunission  of  Oyer  and  Terminer; 
that  it  was  held  on  the  8th  of  August,  at  Green-street,  in  the 
county  of  the  city  of  Dublin,  before  conunissioners  appointed  by 
commission  under  the  great  seal,  and  that  at  that  adjournment  it 
was  presented  on  the  oaths  of  good  and  lawful  men  of  the  said 
county  of  the  city,  naming  twenty-three,  that  Martin  conunitted 
the  felonies  of  which  he  was  afterwards  convicted.  The  questi(Bi 
is,  does  this  caption  afford  the  required  certainty?  First,  it 
states  a  presentment  on  oath,  in  court  that  day,  and  before  these 
commissioners,  so  that  this  oath  must  have  been  there  and  then 
administered  and  taken,  and  the  supposition  suggested  that  it 
might  have  been  administered  by  some  other  court,  on  some  other 
day,  is  absolutely  repugnant  to  the  plain  meaning  of  these  word& 
Next,  it  is  objected  that  the  words  *^  sworn  and  charged,"  which 
arc  used  in  the  common  form,  are  here  omitted.  In  support  of 
the  objection,  many  cases,  most  of  them  in  the  reign  of  Charles  H, 
have  been  cited  and  relied  on.  Were  we  constrained  by  their 
authority  we  should  act  on  it  with  reluctance,  considering,  as  I 
have  said,  that  the  caption  is  not  a  pleading,  but  a  copy  of  the  entry 
of  the  proceedings  made  by  the  officer  of  the  court,  and  also  con- 
sidering that  we  have  here  a  presentment  on  oath,  by  a  jury  rfthe 
county  of  the  city,  of  a  crime  conunitted  in  the  county  of  the 
city.  But  the  formality  of  this  caption,  which  is  in  accordance 
with  the  precedent  in  the  case  of  The  King  v.  fVeldan,  in  this  v^ 
same  commission  court,  is  supported  by  three  distinct  authoritiea. 
In  the  case  of  77ie  King  v.  Morgan  (1  Lord  Raym.  710),  there  wtf 
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an  indictment  for  riot  removed  into  the  Queen's  Bench,  and  after-  Johk  Martih, 
wards  tried  at  the  assizes.     There  was  a  motion  of  arrest  of  judg-    *^  ^^^^^^^ 
ment,  and  there,  where  the  ground  of  that  motion  was  the  omission  tub  Queen. 

of  the  words   **  sworn  and  charged"  in  the  caption.  Holt,  C.  J.,        

says,   that  the  whole  court  was   of  opinion  tnat  it   was  good,    ^J^^,^ 

althoi^h  the  words  **  sworn  and  charged'*  were  omitted.     And  the  security  Act. 

case  of  TTie  King  v.  Grey  cox  (Sir  Thomas  Jones,  180),  was  on  a 

motion  to  quash  an  indictment  for  the  omission,  in  the  caption,  of 

the  word  jurati^  and  the  court  held  it  supplied  by  the  words  supra 

sacramentum.     And  in  2  Keble,  p.  59,   The  King  v.  Ambler,  the 

case  came  before  the  court  on  a  writ  of  error,  and  the  indictment    . 

was  there  supra  sacramentum^  and  it  was  objected  that  it  was  not 

onerati  et  jurati,  and  it  was  there  held  to  be  sufficient.     Twisden 

saying  in  the  case  that  was  cited,  Williams's  ca^e,  the  words  supra 

sacramentum  were  omitted.  Besides  this,  it  is,  as  far  as  the  opinions  of 

text  writers  can  be  referred  to  or  relied  on  at  this  day,  considered 

that  if  it  appears  that  the  finding  was  on  oath,  it  is  sufficient, 

though  the  words  ^*  sworn  and  charged"  be  omitted,  and  for  this 

several  text  writers  have  been  cited.     The  last  objection  is,  that 

the  indictment  is  not  said  to  be  found  by  twelve  men.     This  has 

scarcely  been  relied  on,  because  it  is  answered  by  the  fact  that 

there  are  twenty-three  names,  although  their  number  is  not  stated. 

We  are,  therefore,  of  opinion  that  the  first  cause  of  error  must  be 

overruled.     The  second  class  of  objections  is  to  the  counts  of  the     ,  , 

indictment.      The  two  last  of  them,  that  is,  the  thirteenth  and      ^^^^^^  * 

fourteenth,  are  objected  to  on  the  ground  that  they  do  not  set 

forth  the  writings  which  the  indictment  charges  as  overt  acts  of 

the  compassings  stated  in  those  counts.     It  is  not  necessary  to 

decide  on  this  objection,  and  I  pass  it  by,  merely  observing  that 

the  counts  here  are  conformable  to  the  precedents  of  indictments 

for  high  treason  under  the   English  act  of  the   36   Geo.  3,  of 

which   the   act  of  the    11th    Vict.,   on   which   the    present  in- 

indictment  is  founded,  is  a  literal  transcript,  and  no  objection  ever 

appears  to  have  been  made  to  any  of  those  counts,  so  framed  on 

the  similar  enactments  of  the  statute  of  the  36  Geo.  3. 

But  we  think  the  other  counts  of  the  indictment  are  not  open 
to  any  of  the  objections  that  have  been  made  to  them.  They 
severally  charge  that  the  prisoner  did  feloniously  compass,  imagine, 
invent,  devise,  and  intend  to  deprive  and  depose  our  Sovereign 
Lady  the  Queen  from  the  style,  honour,  and  name  of  the  imperial 
crown  of  the  United  Kingdom ;  and  the  said  felonious  compassing, 
imagination,  device,  and  intention,  did  express,  utter,  and  declare, 
by  then  and  there  feloniously  publishing  certain  printings  in  a 
certain  number  of  The  Felon  newspaper,  one  of  which  is  as 
follows. 

This  is  in  the  exact  terms  of  the  statute,  and  it  is  contended 
by  the  crown  to  be  therefore  sufficient.  But  it  is  objected  that  in 
pleading,  it  should  have  been  further  averred  that  there  was  some 
particular  design  imported  by  the  article  published,  and  in  pro- 
secution of  and  in  reference  to  which  it  was  published,  and  that  it 
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should  have  stated  that  It  was  published  ^^of  and  conoerning'* 
that  design.  I  confess  I  do  not  see  how  more  could  have  been 
done  than  is  found  in  this  indictment.  The  crime  is  to  depose 
the  Queen.  The  expression  of  that  design  and  the  means  used, 
that  is,  the  overt  act  to  effectuate  it,  are  the  publication  of  the 
articles,  and  on  its  contents  must  depend  whether  it  is  such  as  to 
evidence  that  design  and  tends  to  its  effectuation, — and  no  question 
has  been  raised  that  it  does  both. 

Nothing  can  be  more  clear  than  the  language  of  the  pleadii^ 
and  of  the  statute.  The  design,  the  evidence  of  it,  and  the  act 
done  in  pursuance  of  it,  are  clearly  and  explicitly  stated,  and 
no  other  design  need  be  stated,  if,  indeed,  it  were  possible  to  do  sa 
The  cases  in  which  the  prefatory  words  "of  and  concemii^'' 
some  matter  or  person  are  required,  are  cases  of  libel  and  onl 
slander,  in  which  words  written  or  spoken  require  inuendoes  to 
explain  their  object  and  application,  when  these  are  not  plainlj 
expressed.  But  this  is  not  a  case  where  the  design  or  intent  of 
the  publication  is  left  at  large  or  to  conjecture.  For  here  the 
charge  is  made.  It  is  a  compassing  to  depose  the  Queen,  and  it  18 
expressed  by  the  publication  of  these  articles,  so  that  all  that  wodd 
be  required,  even  if  the  case  before  us  were  strictly  analagous  to 
the  case  of  libel  or  slander,  is  in  substance  contained  in  the  present 
indictment,  and  there  is  not,  as  my  brother  Perrin  suggests,  a  single 
inuendo  in  reference  to  any  of  these  publications,  not  a  dnde 
instance  in  which  it  was  necessary  to  explain  the  object  or  the 
intention  by  the  insertion  of  an  inuendo* 

It  was,  in  the  second  place,  objected  that  the  publications  shonld 
be  said  to  be  felonious.  I  do  not  see  how,  in  propriety  of  language, 
those  publications  could  be  called  felonious.  The  word  **  felonious" 
is  properly  descriptive  of  the  intention  with  which  means  are  used 
or  acts  are  done,  but  the  instruments  used,  the  gun  for  instance, 
with  which  a  murder  is  committed,  and  here  the  articles  whid 
are  proof  of  the  felonious  intent  of  the  publisher,  can  be  called 
felonious  only  by  a  misapplication  of  the  term. 

The  act  done  by  the  prisoner,  namely,  the  publication,  is  pro- 
perly stated  to  have  been  feloniously  done  by  him,  and  this 
satisfies  all  the  law  requires.  We  are,  therefore,  of  opinion,  that 
all  these  errors  assigned  on  these  various  counts  should  be  oyerruled. 
The  third  error  assigned,  is  the  disallowance  of  the  challenge 
for  cause  of  William  Duff,  to  which  challenge  the  crown  demurred, 
and  which  demurrer  the  court  allowed.  1  need  not  here  repeat 
the  words  of  the  challenge;  it  is  this  in  effect,  that  the  juror  beii^ 
a  burgess  of  the  corporation  of  the  city  of  DubUn  and  a  ratepayer 
liad  an  interest  in  the  conviction  of  the  prisoner,  Henry  V.  htcmg 
granted  to  the  corporation  the  goods  and  chattels  of  felons  witlun, 
or,  as  has  been  contended,  convicted  within  the  city.  Vaiioos 
objections  have  been  made  to  the  form  of  this  challenge.  W^e  it 
necessary,  we  should  consider  them  in  detail,  and  some  of  them 
are  of  a  very  serious  character,  but  as  we  think  the  challenge 
should  be  disallowed  on  its  merits,  I  shall  not  intimate  any(^union 
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upon  these  defects  in  form  which  have  been  suggested  at  the  bar,  John  Maetiw 
to  one  of  them  I  shall  have  occasion  particularly  to  refer ;  I  mean    ^^  ^^^^r, 
that  which  relates  to  the  enjoyment  of  this  franchise.  The  Queen. 

This  challenge  contains  double  matter,  first,  it  suggests  an    crownand 
interest  in  the  juror  as  a  burgess  of  the  corporation,  and,  secondly,    Gavernmeru 
an  interest  as  a  ratepayer  m  the  county  of  the  city  of  Dublin.  ^^''^^^  ^^• 
Taking  these  separately,  I  shall  inqiiire  first  what  interest  has 
a  burgess  as  such  in  the  forfeiture  consequent  on  the  conviction 
of  a  felon?      I  can  discover  none.      The    goods   and  chattels 
forf^ted  will  belong  to  the  corporation:  can  he  have  any  share 
of  or  personal  interest  in  the  goods  so  forfeited  ?   They  are  all 
dedicated  to  public  and  specified  purposes ;   the  corporation  is  but 
a  trustee  to  see  to  their  application  to  these  purposes,  and  even 
this  application  and  disposition  is  confined  to  the  coimcil,  to  the 
total  exclusion  of  the  burgesses.     My  Lord  Chief  Baron,  in  pro- 
nouncing the  judgment  of  tne  court  below,  in  which  Baron  Fenne- 
fiilker  concurred,  speaking  on  this  particular  objection,  says — ^^  The 
objection  is,  that  he  is  not  indifferent  as  he  stands  unsworn,  and 
not  indifferent,  because  he  has  an  interest  in  the  subject-matter  of 
the  proceeding,  that  is,  because  he  has  an  interest  in  conviction  in 
order  to  obtain  a  benefit  from  the  goods.     The  Municipal  Corpo- 
rations Act,  whether  it  does  or  does  not  vest  the  property  in  the 
lord  mayor,  aldermen,  and  burgesses  at  large,  does  unquestionably 
vest  the  whole  control  of  the  propertv  and  entire  management  of  it    Judgment. 
in  a  select  body,  which  the  act  of  jParliament  creates ;  and  although 
the  burgess  may,  as  an  individual,  compose  a  part  of  the  entire  cor- 
poration qud  burgess,  as  a  burgess  he  is  not  entitled  to  do  a  single 
act  for  the  disposal  of  the  property  which  may  be  the  subject-matter 
of  recovery  under  the  right  to  obtain  the  felon's  goods.     The 
town  council  alone  are  invested  with  the  authority  to  dispose  of 
them ;  and  although  the  entire  corporation  may  be  nominally  the 
trustees,  yet  even  in  the  capacity  of  trustees,  the  effective  power 
is  vested  in  the  town  council     Looking,  then,  at  that  condition  of 
thin^  and  looking  to  the  circumstances  in  which  burgesses  stand, 
looking  to  the   enormous  inconvenience    that  must  necessarily 
result  from  any  other  decision,  it  appears  to  me  we  ought  to  hold 
in  this  case  that  the  juror  is  not  disqualified  by  the  fact  stated  in 
the  challenge,  and,  therefore,  we  ought  to  allow  the  demurrer,  and 
overrule  the  challenge."     In  every  part  of  the  judgment  of  that 
eminent  judge  I  entirelv  (and  so  do  the  rest  of  the  court)  concur. 
These  reasons  which  I  have  just  stated,  with  that  I  have  already 
assigned,  satisfy  me  that  as  a  burgess  this  juror  was  not  liable  to 
any  objection.     The  next  question  is,  was  he  interested  as  a  rate- 
payer?    The  challenge  states  that  the  goods  and  chattels  of  felons 
are  applicable  to  the  purposes  of  the  borough  fund,  and  that  Wil- 
liam Duff  is  a  burgess,  and  an  occupier  and  tenant  of  certain  here- 
ditaments liable— that  is,  as  the  counsel  for  the  prisoner  contend — 
presently  liable  to   be   rated  to   a  borough  rate,  and  that  the 
Iwrough  fund,  after  the  payment  of  all  debts  of  the  whole  corpo- 
ration and  satisfaction  of  all  lawful  claims  on  the  real  and  personal 
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John  Mabtqi,  estate  of  such  body,  is  not  sufficient  for  the  purposes  in  the  act 

w  KRBOB,    stated.     The  result  that  we  arc  called  on  to  infer  is,  that  William 

The  Queen.  Duff  has  an  interest  in  the  forfeiture,  as  the  goods  forfeited  go  in 

ease  and  reduction  of  the  rate  to  which  he  is  so  liable.     The  autho- 

^o^aurf    rity  mainly  relied  on  in  support  of  this  challenge  is  a  passage  in 

Security  Act    Hawkins's  Plcas  of  the  Crown,  in  the  following  words: — ^'^It 

hath  been  allowed  a  good  cause  of  chaUenge  on  the  part  of  the 

Erisoncr  that  a  juror  liath  a  claim  to  the  forfeiture  which  will 
e  caused  by  the  party's  attainder  or  conviction."  When  this 
Eassage  was  cited  in  the  court  below,  the  authority  for  it  not 
eing  at  hand,  my  Lord  Chief  Baron  observed :  **  In  Hawkins  it 
is  alleged  as  a  ground  of  challenge  that  the  juror  has  a  claim  to  the 
felon's  goods ;  I  must,  I  think,  consider  that  to  signify  a  direct  and 
immediate  interest  in  the  subject-matter  of  the  triaL"  Now  that 
the  authority  is  before  us,  his  lordship's  opinion  of  the  authoi^s 
meaning  is  most  ftilly  confirmed.  That  authority  is  Lard  Maguirt^t 
cascy  in  the  4th  volume  of  the  State  Trials,  and  there  the  matter 
of  objection  suggested  and  allowed  as  a  challenge  was,  that  Lord 
Maguire's  lands  had  been  actually  sequestered,  and  that  the  juror 
had  obtained  a  grant  of  them.  In  such  circumstances  nothii^ 
can  be  plainer  in  justice  and  in  principle  than  the  incompetency  w 
such  a  person  to  serve  on  the  jury.  The  case  of  Hesketh  v.  Brad' 
dock  (3  Burrows,  1847),  and  several  passages  from  the  judgment  of 
Judgment  Lord  Mansfield  were  also  strongly  relied  on  in  support  of  this 
challenge;  in  that  case,  the  ground  of  objection  was  that  the  sheriff 
who  returned  the  jury,  and  the  jury  who  tried  the  case,  were  free- 
men of  the  city  of  Chester ;  the  action  was  an  action  of  debt  on 
a  by-law  made  to  enforce  a  custom  that  none  but  the  freemen  of 
that  city  should  carry  on  trade  in  the  city  of  Chester,  Lord  Mans- 
field says — these  passages  were  not  cited — "Every  freeman" — and, 
indeed,  it  is  quite  obvious — "was  interested  in  the  issue  to  be 
tried ;  the  exclusion  of  foreigners  is  a  monopoly  in  the  freemen 
themselves  ;  therefore,  every  freeman  had  an  interest  and  bias  of 
and  in  the  very  issue  to  be  tried  in  that  case."  The  very  object 
of  the  suit,  it  is  quite  manifest,  was  to  assert  and  establish  the  rights 
of  the  sheriffs  and  the  jurors  themselves.  In  this  and  the  vanoiu 
other  cases  of  the  objections  to  witnesses  which  have  been  cited  and 
which  I  have  examined,  there  was  an  actual  present  and  immediate 
right  claimed  or  vested  dependent  on,  and  to  be  affected  by,  the 
result  of  the  depending  suit  or  action.  But  to  see  if  these  cases, 
or  any  position  established  by  them,  have  any  sort  of  application 
to  the  case  before  the  court,  let  me  now  inquire  into  the  exact 
character  and  nature  of  the  interest  which  the  challenge  alleges  to 
exist  in  the  present  case.  The  allegation  is,  tliat  the  borough 
fund,  after  the  payment  of  the  whole  liabilities  of  the  corporation,  is 
not  sufficient  for  the  purposes  in  the  said  act  mentioned.  This,  it  is 
contended,  shows  a  present  and  immediate  liability  in  the  juror  to 
be  rated  for  the  borough  fund ;  and,  therefore,  sustains  the  alle- 
gation that  the  juror  is  now  liable  to  be  rated  for  the  borouffh 
fund,  in  the  words  of  the  challenj'e.     But  this  is  not  sa     The 
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V, 

The  Queen. 

Crown  and 

GovermnefU 

Security  Act. 


Judgment. 


1 33rd  section  of  the  Municipal  Corporations  Act  makes  it  impera-  Johk  Mabtin, 
tive  on  the  council  in  the  first  instance,  as  an  essential  preliminary  ^r  error, 
to  the  ri^ht,  to  impose  any  rate,  that  they  shall  estimate  as  correctly 
as  may  Ee  what  amount  in  addition  to  the  fund  will  be  sufficient  for 
the  payment  of  the  expenses  to  be  incurred  in  carrying  into  effect 
the  provisions  of  this  act.  This  estimate  is  not  averred  to  have  been 
made,  and  never  may  be  made,  and  until  made,  the  amount  of  the 
rate  is  not  ascertained,  nor  can  a  rate  exist  at  all  in  law.  So  that 
it  is  purely  casual  and  contingent  whether  the  juror  will  ever  be 
liable  to  be  rated.  But,  again,  the  borough  fund,  by  sect.  128,  is 
declared  to  consist  of  the  rents,  issues  and  profits,  of  all  heredita- 
ments, estates  and  tenements,  and  the  annual  proceeds  of  money 
due,  chattels  and  valuable  securities.  Now,  it  is  manifest  that  in- 
come derived  from  such  and  so  various  sources  may  and  must  fluctuate. 
It  may  now,  though  insufficent,  increase,  and  be  quite  suflicient 
before  the  preliminary  inquiry  and  estimate  are  made ;  so  that  it 
does  not  follow  that  because  when  the  challenge  was  made  there 
was  a  deficiency,  there  may  not  be  ample  means  to  supply  that 
deficiency  before  the  ascertainment  of  its  amount,  and,  therefore, 
before  any  legal  rate  can  be  made  at  all.  Again,  the  goods  of  a 
(elon  are  not  forfeited  until  judgment;  and  in  the  time  inter- 
vening between  the  challenge  and  his  conviction  he  might  dis- 
pose of  all  the  goods  that  he  possessed  at  the  time  of  the 
challenge;  so  that,  nan  constaty  though  he  may  have  goods 
now,  he  will  have  any  hereafter  liable  to  forfeiture;  but, 
m  addition  to  this,  it  is  possible  that  the  juror  may  die  or 
cease  to  be  a  proprietor  of  rateable  property  before  a  rate  is  im- 
posed. Without  ascribing  any  value  w^hatever  to  the  uncertain 
and  indefinite  amount  of  the  hability  which  is  contended  to  exist, 
the  reasons  which  I  have  stated  satisfy  my  mind  that  it  did 
not  exist  at  all,  and  is  altogether  ideal.  Were  the  expectation  of 
advantage  to  the  juror,  fix)m  the  grant  of  the  felon's  goods  to  be 
accurately  expressed,  it  would  be  in  such  tonus  as  these :  that  his 
rate  wiU  be  lessened,  provided  the  town  council  shall  have  here- 
after a  right  to  impose  any  rate,  and  provided  they  take  the  steps 
!)re8cribea  by  law  for  the  purpose  of  enabling  them  to  make  one 
or  the  purj)ose,  provided  the  juror  shall  live  until  a  rate  be 
made,  and  provided  he  does  not  dispose  of  his  rateable  property 
in  the  meantime  ;  and,  finally,  provided  the  prisoner  do  not  dispose 
of  all  his  chattels  before  conviction.  To  my  apprehension  it  is 
utterly  impossible  to  discover,  describe,  or  define  any  actual  inte- 
rest in  the  result  of  a  suit  which  is  to  -depend  and  arise  on  such  a 
series  of  contingencies  as  this.  I  am,  therefore,  clearly  of  opinion 
that,  rightly  understanding  the  matter  of  this  challenge,  there  is 
not  any  resemblance  between  this  and  any  decided  case  where  an 
objection  to  a  juror  or  witness  was  allowed  on  the  ground  of  inte- 
rest ;  nor  do  I  think  there  is  any  authority  or  position  to  be  found 
which  can  warrant  us  in  holding  that  this  juror  did  not  stand  in- 
different as  he  stood  unsworn.  But  were  it  true,  as  I  have  shown 
it  is  not,  that  this  challenge  averred  matter  that  proved  the  juror's 
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John  Martin,  present  liability  to  be  rated,  there  is  authority  to  show  that  this 
IN  EKBoa,     jji^Hjju^y  would  not,  unless  he  was  actually  rated,  be  a  ground  of 
Thb  Uuekn.  incompetency.    Authority  establishes  the  distinction  between  pre- 
Cromi  and    ^^^  ^^^  actual  interest  and  that  which  is  ftiture  and  contingent 
Government    The  authority  I  refer  to  is  the  case  of  The  King  v.  Kirkfard  (2 
Security  Act.  jjast,  559).  There  an  objection  was  made  to  a  witness  on  the  ground 
that  he  had  rateable  property,   but  he  was  not  actually  rated, 
and  Lord  Ellenborough  gives  us  these  words : — ^  To  disqualify  a 
witness  on  the  score  of  interest,  it  must  be  an  actual  e^i«ting 
interest  at  the  time,  and  not  merely  one  that  is  expectant.     The 
rule  is  well  laid  down  in  7%€  King  v.  Prossery  that  a  liabilily  to 
be  rated  is  no  objection  to  the  competency  of  a  witness.     Here  it 
was  perfectly  contingent  at  the  time  whether  the  witness  would 
be  interested  or  not."    What  were  the  contingencies  to  which 
Lord  Ellenborough  referred.     Not  such  bb  exist  in  the  present 
case;  but  the  simple  contingency  that  he  might  die,  or  part  with 
his  property,   before  the    making  of  the   next  rate.      And  in 
the  case  of  Marsden  v.  Stansfield  (7  B.  &  C.  815),  the  issue 
was  to  try  whether  a  certain  tenement  was  within  a  chapeliT} 
within  wmch  the  witness  had  rateable  property ;  yet  he  was  held 
to  be  competent,  because  he  was  not  actually  then  rated,  thou^ 
on  a  future  occasion  he  might  be  so.     Li  considering  and  disposii^ 
of  this  challenge  on  its  merits,  I  have  had  no  regard  whatever  to  the 
Judgment     consequences  that  would  follow  if  it  were  allowed;  embarrassiiiff 
and  injurious  as  they  would  undoubtedly  be,  I  have  excluded 
them,  and  confined  my  attention  altogether  to  the  inquiry  whe- 
ther it  was  supported  by  authority,  precedent  or  principle  of  law. 
But  I  think  it  right  and  necessary  to  add,  that  the  matter  of  this 
challenge,  if  it  had  any  real  existence,  has  lain  dormant  for  centuries; 
that  if  it  had  the  tendency  now  for  the  first  time  attributed  to  it, 
it  must  notoriously  and  vitally  have  tainted  the  most  impcurtant 
branch  of  the  administration  of  justice  in  this  populous  city,  and 
that,  therefore,  the  discovery  of  its  pernicious  nature  and  effects 
could  scarcely  have  been  reserved  and  delayed  until   the  nine- 
teenth century.     It  is  this  consideration  thaf  has  impressed  me 
with  the  omission  in  this  challenge  of  any  actual  averment  of  user, 
possession,  or  enjoyment ;  of  such  user,  possession,  or  enjoyment 
of  this  ^nchise  under  the  charter  of  Henry  V. — an  omission,  in 
my  mind,  not  of  form  but  of  substance ;  for  rights  of  this  land 
may  be,  as  the  authorities  abundantly  prove,  lost  or  forfeited  bj 
non-user  or  misuser.     Were  it  necessary  to  decide  the  case  on  the 
ground  of  this  omission,  which  it  is  not,  I  should  be  strongly  di^ 
posed  to  think  it  fatal  to  this  challenge,  and  to  conclude  that  the 
averment  of  user  and  possession  was  not  made,  because  it  coold 
not  have  been  made  without  tendering  an  issue  on  the  &ct.    But 
it  is  enough  to  say,  in  conclusion,  that  on  its  merits  this  challenge, 
in  my  judgment,  is  utterly  untenable.     The  last  error  assigned  is, 
that  for  the  felony  of  which  John  Martin  has  been  convicted,  be 
has  been  sentenced  to  be  transported  beyond  the  seas  for  a  term  of 
ten  years.     This,  it  is  contended,  is  varying  from  the  sentence 
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which  the  statute,  introducing  transportation  as  a  punishment,  ^o^^^  M^^tik, 
prescribes,  and  which,  it  is  said,  requires  some  place  not  in  Europe    '^  *^®*» 
to  be  specified  in  the  sentence  pronounced  by  the  judge.     This  The  Queen. 
argument  assumes  that  the  sentence  of  transportation  is  governed    croumand 
by  the  act  of  the  26  Geo.  3,  c.  24,  s.  66.     We  think  that  this  is    Government 
not  so.     The  sentence  itself  is  in  the  very  terms  of  the  act  of  the  ^^*^"*^  ^*^' 
11  Vict,  c  12,  which  creates  the  felony  of  which  the  prisoner  has 
been  found  guilty ;  and,  under  the  30  Geo.  3,  c.  32,  the  lord- 
Heutenant  is  to  appoint  the  place  to  which  the  convict  is  to  be 
transported  in  execution  of  his  sentence:  but,  on  this  subject, 
there  are  various  authorities.     The  case  of  Gray  v.   The  Queen 
(in  error)  is  one,  and  the  case  of  Roe  v.  The  King  (in  error)  is 
another.     But  I  have  before  me  the  decision  of  this  court  on  the 
very  point,  in  the  case  of  WilUam  Reynolds  v.    The   Queen  (in 
error) ;  and  this  court  awarded  the  sentence  of  transportation,  in 
the  following  words : — "  It  is  considered  by  the  court,  that  the  said 
William  Reynolds  should  be   transported  for  the   term  of  ten 
years;"  not  saying,  "parts  beyond  the  seas."     One  of  the  errors 
assigned  and  overruled  by  the  court  was,  that  the  sentence  of 
transportation  awarded  by  the  court  was  too  wide,  and  bad,  not 
bdng  a  sentence  of  transportation  beyond  the  seas  to  any  par- 
ticular colony.     The  objection,  therefore,  is  not  only  met  by  the 
very  terms  of  the  statute,  in  which  terms  the  sentence  was  pro- 
nounced, but  it  has  been  long  since  raised  and  decided.     For  these    jodgment 
reasons,  it  appears  to  me,  and  I  believe  to  my  learned  brethren, 
that  all  these  causes  of  error  ought  to  be  overruled. 

Cbampton,  J. — I  concur  in  the  judgment  just  pronounced  by 
my  Lord  Chief  Justice,  and  for  the  reasons  wmch  have  been 
stated  in  his  clear  and  satisfactory  judgment. 

Perbin,  J. — I  concur  in  the  judgment  pronounced  by  my  Lord 
Chief  Justice,  and  I  wish  merely  to  add  this,  that  I  think  the 
ehallenge  in  this  case,  in  addition  to  the  grounds  which  have  been 
already  so  precisely  stated,  is  majnly  defective  in  this  respect — 
tfiat  it  is  not  shown  by  it  that  the  corporation,  or  any  member  of 
it,  were  entitled  to  any  forfeiture,  matter,  or  thing,  by  reason  of 
the  conviction  of  the  person,  John  Martin. 

Moore,  J. — I  fiilly  concur  in  the  judgment,  and  in  the  reasons 
that  have  been  given  for  it. 
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Hxtlaxiti. 

COURT  OF  QUEEN'S  BENCH. 

Michuelmas  Term^  1848,  and  Hilary  Term^  1849. 

(Before  the  Full  Court.) 

November  21,  22,  23,  and  24,  1848,  and  January  16,  1849. 

William  Smith  O'Brien,  in  Error,  v.  The  Queen,  (a) 
Thomas  Francis  Meagher,  in  Error,  v.  The  Queen. 
Terence  Bellew  MacManus,  in  Error,  v.  The  Queen. 
.  Patrick  O'Donohue,  in  Error,  v.  The  Queen. 

Treason — Special  commission — Caption^  form  of — Indietmeni — Hi^ 
treason — Stat,  25  Edw,  3,  staL  5,  e.  2 — Effect  of  Poynin^s  Act— 
Practice f  as  to  delivery  of  copy  of  indictmenty  and  Ust  of  witnesses  awd 
jurors — Plea  of  non-delivery — Challenge — Form  ofaUocutus* 

In  the  caption  of  an  indictment  for  high  treason^  it  W€Ls  stated  that  ike 

indictment  was  found  '^  At  a  Special  Session  of  Oyer  and  Termmtt 

and  General  Gaol  Delivery,  holden  in  and  for  the  County  of  T^pperoiy 

at  Clonmel,  on^  <^c.,  before  the  Right  Honourable  Francis  BlaMmns^ 

Chief  Justice  of  Her  Majest}fs  Court  of  Chief  Place  in  Ireland;  tki 

Right  Honourable  John  Doherty^  Chief  Justice  of  Her  Mqfes^s  Comi 

of  Common  Pleas  in  Ireland;    and  the  Right  Honourable  Rickard 

Moore,  fourth  Justice  of  Her  Majesty^s  Court  of  Chief  Places  m 

Ireland,  Justices  and  Commissioners  of  our  said  Lady  the   Queen^  ef 

Oyer  and  Terminer,  within  her  said  County  of  Tipperary^  noaunaisi 

and  appointed  to  inquire  into,  hear,  atid  determine  all,  and  aU 

of  treasons,  SfC,  within  the  said  County  of  Tipperary,  and  also 

nated  and  appointed  from  time  to  time,  as  need  should  be^  to  deliver  tki 

gaols  of  our  said  iMdy  the  Queen,  of  the  said  County  of  Tipperary,  ef 

all  prisoners,  S^c,  SfC,,  being  by  virtue  of  a  commission  under  liters 

patent  of  oar  said  Lady  the  Queen,  bearing  date  at  IhUklinj  ike  first 

day  of  September,  in  the  \2th  year  of  the  reign  of  our  said  Lady  tke 

Queen,  to  them  the  said  Francis  Blackbume,  John  Dokeriyy  and 

Richard  Moore,  and  others  in  the  said  letters  named  direcied," 

Held,  on  writ  of  error,  that  the  caption  sujficiently  disclosed  amtkariiy  m 
the  justices  named  to  hold  the  sessions  of  themselves,  tkougk  tke  cosh 
mission  was  stnted  to  have  been  directed  to  them  and  others. 

Held,  that  to  levy  war  against  the  Sovereign  in  Ireland  is  kigk  treason 
in  Ireland  at  common  law,  and  also  that  the  statute  of  25  Edw,  \, 
Stat.  5,  c.  2,  was  extetided  to  Ireland  by  Poyrung^s  Act,  10  Hen,!,  c.  10. 

The  prisoners,  who  were  indicted  in  five  counts  for  levying  war  against 
t/ie  Queen  in    Ireland,   and    in   a  sijct/i  for  compassing  ike  deatk 

(a)  Boporttid  by  W.  St.  Leobb  Babinoton,  Esq.,  BarrLstei-at-Law. 
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of  Her  Majesty^  on  being  arraigned^  tendered  pleas  alleging  thai  a 
copy  of  the  indictment  and  list  of  the  witnesses  and  jury  panel,  were 
not  delivered  to  them  ten  days  before  the  days  of  trial,  and  that  they 
ought  not  now  to  be  called  on  to  plead,  because  of  such  nmi-delivery, 
concluding  with  a  verification,  and  praying  judgment  thai  they  might 
not  now  be  compelled  to  answer  the  said  indictment, 
fact,  copies  of  the  indictments  were  furnished  five  days  before,  but  the 
lists  tcere  not  delivered  at  all.     These  pleas,  having  been  demurred 
to  by  the  Attorney- General,  were  overruled  by  the  court  below, 
eld,  that  they  were  rightly  overruled,  and  thai  the  prisoners  were  not 
entitled  to  a  copy  of  the  indictment  more  than  five  days  before  the 
trial,  or  to  a  list  of  the  witnesses  or  jury  panel  at  any  period, 
eld,  that  the  1st  and  4th  sections  of  the  statute  57  Geo,  3,  c.  6,  are  not 
extended  to  Ireland,  and  therefore  that  persons  prosecuted  in  Ireland 
are  not  entitled  to  the  benefits  conferred  by  the  statutes  7  S^  S  WUL  Z, 
and  7  Anne,  c,  21,  on  persons  accused  of  high  treason, 
eld,  that  in  high  treason  a  prisoner  is  not  entitled  to  challenge  more 
than  twenty  jurors  peremptorily, 

%«  record  in  ea^ih  case  averred  that  the  prisoner  was  asked  whether  he 
now  hath  '*  anything  to  say  for  himself  wherefore  the  said  justices  and 
commissioners  ought  not,  upon  the  premises  and  verdict  aforesaid,  to 
proceed  to  judgment  against  hvm^  without  saying  ''^judgment  of  death^ 
or  ^^  judgment  and  execution,^ 
Jdd,  that  this  was  a  sufficient  demand  notwithstanding, 

rHE    plaintiffs    in    error,   William    Smith   O'Brien,   Thomas  W.S.O'Bribn, 
Francis  Meagher,  Terence  Bellew  MacManus,  and  Patrick  ^^o^' 
►Donohue,  having  been  severally  tried  at  a  Special  Sessions  of  v. 

(yer  and  Terminer  and  General  Gaol  Delivery  for  the  county  of  The  Queen. 
mperary,  holden  at  Clonmel,  in  the  month  of  October,  1848,  nightreaatm. 
ifbre  the  Lord  Chief  Justice,  the  Lord  Chief  Justice  of  the 
ommon  Pleas,  and  Mr.  Justice  Moore,  upon  separate  indictments 
r  high  treason,  and  found  guilty  and  sentenced  accordingly  to 
ath  and  execution,  they  sued  out  separate  writs  of  error  in  each 
Be  to  reverse  the  judgment  of  the  court  below.  The  record  and 
d^mnent  of  errors,  which  were,  except  as  hereinafter  mentioned, 
iSar  in  each  case,  were  as  follows : — 

»unty  of  Tipperary,  1      Be  it  remembered,  that  at  a  Special  Ses- 
to  wit.  J  sions  of  Oyer  and  Terminer  and  General 

lol  Delivery,  holden  in  and  for  the  county  of  Tipperary,  on 
lursday,  the  21st  day  of  September,  in  the  twelfth  year  of  the 
gn  of  our  Sovereign  Lady  Queen  Victoria,  by  the  grace  of  God, 
the  United  Eangdom  of  Great  Britain  and  Lreland,  Queen,  ^^^"^  ^^^ 
ifender  of  the  Faith,  and  so  forth,  and  in  the  year  of  our  Lord  errors. 
48,  before  the  Right  Honourable  Francis  Blackbiune,  Chief 
stice  of  Her  Majesty's  Court  of  Chief  Place  in  Ireland ;  the 
jht  Honourable  John  Doherty,  Chief  Justice  of  Her  Majesty's 
urt  of  Conunon  Pleas  in  Ireland ;  and  the  Right  Honourable 
2liard  Moore,  Fourth  Justice  of  Her  Majesty's  Court  of  Chief 
ICC  in  Ireland,  Justices  and  Commissioners  of  our  said  lady  the 
leen,  of  Oyer  and  Terminer,  within  her  said  county  of  Tip- 
-ary,  nominated  and  appointed  to  inquire  into,  hear  and  deter- 
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w.s.O'B&iEN,  mine  all,  and  all  manner  of  treasons,  murders^  manBlanghterBy 
^r?  E^™'  burnings,  felonies,  robberies,  crimes,  contempts,  offences,  trans- 
V.  '  gressions,  evil-doings,  and  matters  and  things  whatsoeyer,  by 
The  Qoeen.  whomsoever  done,  committed,  or  perpetrat^  within  the  said 
Highlreason,  ^ounty  of  Tippcrary,  as  well  against  the  peace  and  the  common  law  rf 
Ireland  as  against  Uie  form  and  effect  of  any  statute  or  statutes^  act% 
ordinances,  or  provisions,  theretofore  made,  orduned  or  confirmed, 
and  also  nominated  and  appointed  from  time  to  time  as  need  should 
be  to  deliver  the  gaols  of  our  said  lady  the  Queen,  of  the  said 
county  of  Tipperarv,  of  all  prisoners  and  male&ctors  therein,  aavii^ 
to  our  said  lady  the  Queen  all  amerciaments  thence  ariang  anid 
accruing,  being  by  virtue  of  a  conmiission  under  letters  patent  of 
our  sidd  lady  the  Queen,  under  the  Great  Seal  of  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  called  Ireland, 
bearing  date  at  Dublin,  the  1st  day  of  September,  in  the  twdftfa 
year  of  the  reign  of  our  said  lady  the  Queen,  to  them  the  said 
Francis  Blackbume,  John  Doherty,  and  Richard  Moore,  and 
others  in  the  said  letters  named,  directed,  by  the  oaths  of  Richard 
John  Hely  Hutcheson,  conmionly  called  Lord  Viscount  Suirdak, 
the  Honourable  Cornelius  O'Callaghan,  the  Honourable  Francis 
Aldborough  Prittie,  the  Honourable  Richard  Hely  Hutcheson, 
Sir  Edmond  WalUs,  Bart,  William  Ponsonby  Barker,  Esq^ 
Stephen  Moore,  Esq.,  John  Bagwell,  Esq.,  Anoibroee  (join|^ 
Esq.,  Mathew  Pennefather,  Esq.,  Way  Palliser,  Esq.,  John 
Bayley,  Esq.,  Thomas  Barker  Barton,  Esq.,  John  Trant,  Esq^ 
John  Garden,  Esq.,  William  Quinn,  Esq.,  James  Batler,  Esq., 
Stephen  O'Meagher,  Esq.,  Henry  Trench,  Esq.,  Caleb  Groin^ 
Esq.,  Thomas  Lalor,  Esq.,  James  Lanigan,  Esq.,  Joseph  Cooke, 
Esq.,  good  and  lawful  men  of  the  body  of  the  said  county,  then 
and  there  empannelled,  sworn,  and  chaiged  to  inquire  for  our  said 
lady  the  Queen,  and  for  the  body  of  the  said  county  of  Tipperaij. 
It  is  presented  in  manner  and  form  following,  that  is  to  say: — 
First  Count.  County  of  Tipperaryy  to  tmt — The  jurors  for  our  lady  the 
Queen,  upon  their  oath,  do  say  and  present  that  William  Smith 
O'Brien,  late  of  Cahermoyle,  in  the  county  of  Limerick,  Esq.; 
Terence  Bellew  MacManus,  late  of  Liverpool,  in  that  part  of  ue 
United  Kingdom  called  England,  gentleman ;  James  Orchard,  late 
of  Killenaule,  in  the  county  of  Tipperary,  labourer ;  Denis  Tput, 
late  of  Crohill,  in  the  said  county  of  Tipperary,  labourer;  and 
Patrick  O'Donnell,  late  of  Ballingarry,  in  the  sud  county  of 
Tipperary,  yeoman,  bein^  subjects  of  our  said  lady  the  Queen,  not 
having  the  fear  of  Grod  m  their  hearts,  nor  weighing  the  duty  of 
their  allegiance,  but  being  moved  and  seduced  by  the  instigadon 
of  the  dcvd,  as  false  traitors  against  our  said  lady  the  Queen,  and 
wholly  withdrawing  the  love,  obedience,  fidelity,  and  alliance, 
which  every  true  and  lawful  subject  of  our  said  lady  the  Qoeen 
should,  and  of  ri^ht  ouglit,  to  bear  towards  our  said  lady  the 
Queen,  on  the  17tn  day  of  July,  in  the  twelflbh  year  of  the  re^ 
of  our  sovereign  lady  Victoria,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen,  Defender  of  the 
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Faith,  and  eo  foiih,aiid  on  divers  other  days  between  that  day  and  W.8.0'Bbibk, 

■  n  AND  OTHERS 

tile  30th  day  of  the  same  month  of  July,  with  force  and  arms  at     n,  krrob,  ' 
tke  parish  of  BaUimrarry^  in  the  said  county  of  Tipperary,  tofi^ether  ^' 

«th^  great  md^tude  of  false  traitors  whose  nlmes  areto  the  Tb.  *;ia». 
•id  jmoiB  unknown,  to  the  number  of  500  and  more,  arrayed  and  ^v^  treason, 
ttmed  in  a  warlike  manner,  that  is  to  say,  with  guns,  pistols,  pikes, 
ciabe,  bludgeons,  and  other  weapons,  being  then  and  there  unlaw- 
fdhr,  malieionBly,  and  traitorously  assemoled  and  gathered  to- 
Kmer  against  our  said  lady  the  Queen,  did  then  and  there 
Hekedly,  maliciously,  and  traitorously  levy  and  make  war  against 
*D^  said  lady  the  Queen,  within  this  realm,  and  being  so  assembled 
l^gether,  arrayed  and  armed  against  our  said  lady  the  Queen  as 
[  wresaid,  did  then  and  there,  with  great  force  and  violence,  parade 
[^A  march  in  a  hostile  manner  in  and  through  divers  villages, 
H  S?^'  places,  and  public  highways,  to  wit,  in  the  said  parish  of 
^  2^^ga^ry,  in  the  county  of  Tipperary  aforesaid,  and  did  then 
[  Jljj^j^cre  erect  certain  obstructions  composed  of  cars,  carts,  pieces 
^.  tioiber  and  other  materials  erected  and  built  to  a  great  height, 
i^^  is  to  say,  to  the  height  of  five  feet  and  upwards,  upon  and 
^^^M  the  said  highways,  to  obstruct  and  prevent  the  marching  of 
J^  soldiers  of  our  said  lady  the  Queen,  within  this  realm,  and  did 
^^     amd  there  make  a  warlike  attack  upon,  and  fire  at,  a  large 


constables,  then  and  there  lawfully  being  upon  their  duty 

^^^di  constables,  and  did  then  and  there,  with  force  and  violence, 

roar  to  compel  the  said  constables  to  join  them  in  levying 

public  insurrection,  rebellion,   and  war,  agwist  our 

ly  the  Queen,  within  this  realm,  and  did  then  and  there 

a  warlike  attack  upon  a  certain  dwelling-house,  situate  at 

iH)ry,  in  the  said  parish  of  Ballingarry,  m  the   county   of 

lary  aforesaid,  and  did  then  and  there  fire   upon  a  large 

of   constables,   that  is  to   say,    forty    constables    therein 

-^led,  and  did  then  and  there  maliciously  and  traitorously 

^t  and  endeavour  by  force  and  arms  to  subvert  and  destroy  the 

and  constitution  of  this  realm  as  by  law  established, 

itempt  of  our  said  lady  the  Queen  and  her  laws,  to  the  evil 

•^le  of  all  others,  contrary  to  the  duty  and  allegiance  of  them 

W.  S.  CB.,  T.  B.  MacM.,  J.  O.,  D.  T.,  P.  O'D.,  against 

^^:nin  of  the  statute  in  such  case  made  and  provided,  and  against 

of  our  said  lady  the  Queen,  her  crown  and  dignity. 

id  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  Second  Ccmnt 

^t  ^nd  present  that  the  said  W.  S.  O'B.,  T.  B.  MacM.,  J.  O., 

'P^  T.,  and  P.  O'D.,  being  subjects  of  our  said  lady  the  Queen, 

^  having  the  fear  of  God  in  their  hearts,  nor  weighing  the  duty 

V  of  tbeir  allegiance,  but  being  moved  and  seduced  by  the  instigation 

I  A  the  devil,  as  false  traitors  against  our  said  lady  the  Queen,  and 

irMly  withdrawing  the  love,  obedience,  fidelity,  and  allegiance, 

riiich  every  true  and  lawful  subject  of  our  said  lady  the  Queen 

ikmld,  ana  of  right  ought,  to  bear  towards  our  said  lady  the 

Qoeen,  on  the  26th  day  of  July,  in  the  twelfth  year  of  the  reign 

ijfiiresaid,  with  force  and  arms,  at  MuUinahone,  in  the  parish  of  Kil- 
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W.S.O*Bbibn,  vemron,  in  the  said  county  of  Tipperary,  together  with  a  greit 
^^S^oR^'  multitude  of  false  traitors  whose  names  are  to  the  said  jurors 
r.  unknown,  to  the  number  of  100  and  more,  arrayed  and  armed  in 

Thk  Qukek.  a  warlike  manner,  that  is  to  say,  with  guns,  pistols,  pikes,  dube, 
High  treason,  bludgcons,  and  Other  weapons,  being  then  and  there  unlawfiillj, 
maliciously,  and  traitorously  assembled  and  gathered  toeether 
against  our  said  lady  the  Queen,  did  then  and  there  widLedly, 
maliciously,  and  traitorously  further  levy  and  make  war  againet 
our  said  lady  the  Queen,  within  this  realm,  and  being  so  arrayed 
and  armed  against  our  said  lady  the  Queen  as  aforesaid,  did  uien 
march  in  a  warlike  manner  in  and  through  divers  villages,  towiu^ 
places,  and  highways,  to  wit,  at  the  parish  aforesaid,  in  the  coanty 
aforesaid,  and  did  then  and  there  maliciously  and  traitorously,  with 
-eat  force  and  violence,  march  to  a  certain  dwelling-house  in 
ullinahone,  in  the  said  county,  in  which  a  large  body  of  constables 
then  were  lawfully  assembled  as  such  constables,  and  did  then  and 
there  endeavour,  by  force  and  violence  to  compel  the  said  consto- 
bles  to  surrender  their  arms  and  join  with  them  in  so  levying  and 
making  war  against  our  said  lady  the  Queen  within  this  realm,  and 
did  then  and  there  maliciously  and  traitorously  attempt  and 
endeavour,  by  force  and  violence,  to  subvert  and  destroy  the 
^vemment  and  constitution  of  this  realm  as  by  law  established, 
m  contempt  of  our  said  lady  the  Queen  and  her  laws,  to  the  eTil 
example  of  all  others,  contrary  to  the  duty  of  the  alle^anoeoi 
them  the  said  W.  S.  O'B.,  T.  B.  MacM.,  J.  0.,  D.  T.,  and  P.  OD^ 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity. 
Third  Count  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fhrther 
present  that  the  said  W.  S.  O'B.,  T.  B.  Mac  M.,  J.  O.,  D.  T^ 
and  P.  O'D.,  being  subjects  of  our  said  lady  the  Queen,  not  hay* 
ing  the  fear  of  God  in  their  hearts,  nor  weighing  the  duty  of  their 
allegiance,  but  being  moved  and  seduced  by  the  instigation  of  Ae 
devil,  as  false  traitors  against  our  said  lady  the  Queen,  and  wholly 
withdrawing  the  love,  obedience,  fidelity,  and  allegiance,  which 
every  true  and  lawful  subject  of  our  said  lady  the  Queen  should, 
and  of  right  ought,  to  bear  towards  our  said  lady  the  Queen,  oo 
the  28th  day  of  July,  in  the  twelfth  year  of  the  reign  aforesaid, 
with  force  and  arms  at  Killenaule,  in  the  parish  of  Killenanle,  in 
the  county  of  Tipperary  aforesaid,  with  a  great  multitude  of  &be 
traitors,  whose  names  are  to  the  said  jurors  unknown,  to  the 
number  of  100  and  more,  arrayed  and  armed  in  a  hostile  nuumtfy 
that  is  to  say,  with  guns,  pistols^  pikes,  clubs,  bludgeons,  and  other 
weaiK)n8,  being  then  and  there  unlawfully,  maliciously,  and  tnutor- 
ously  assembled  and  gathered  together  against  our  said  lady  the 
Queen,  did  then  and  there  wickedly,  maliciously,  and  traitorously 
further  levy  and  make  war  against  our  said  lady  the  Queen  tf 
aforesaid,  did  then  and  there  unlawfully,  maliciously  and  traitor- 
.  ously  erect  and  build  certain  obstructions  composed  of  cars,  cart0» 
pieces  of  timber,  and  other  materials,  erected  and  built  to  a  greit 


CBDONAL  LAW  CASBS.  365 

heij^ht,  that  is  to  say,  to  the  height  of  five  feet  and  upwards,  upon  w. .    o*Bbien 
ana  across  the  highway  leading  through  the  said  town  of  Killen-  ^^"^  othebs, 
aule,  whereby  then  and  there  unlawfimv,  maliciously,  and  traitor-     ^  jerrob, 
ously  to  obstruct  and  hinder  the  marching  of  the  soldiers  of  our  Ths  Qusbn. 
said  soverei^  lady  the  Queen  through  KiUenaule,  upon  and  along  ^.  7ZZ^ 
the  said  highway,  and  did  then  and  there  maliciously  and  traitor-     ^ 
oosly  attempt  and  endeavour  by  force  and  violence  to  subvert  and 
destroy  the  government  and  constitution  of  this  realm,  as  by  law 
established,  m  contempt  of  our  said  lady  the  Queen  and  her  laws, 
to  the  evil  example  ot  all  others,  contrary  to  the  duty  of  the  alle- 
giance of  them  Ae  said  W.  S.  O'B.,  T.  B.  MacM.,  J.  O.,  D.  T., 
sod  P.  CD.,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  lady  the  Queen,  her 
crown  and  digmty. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  FoarUi  Coant 
present  that  the  said  W.  S.  O'B.,  T.  B.  MacM.,  J.  O.,  D.  T., 
and  P.   O'D.,  being  subjects  of  our  said  lady  the  Queen,  not 
having  the  fear  of  Grod  in  their  hearts,  nor  weighii:^  the  duty  of  their 
all^iance,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  as  fidse  traitors  against  our  said  lady  the  Queen,  and  whoUv 
withdrawing  the  love,  obedience,  fidelity,  and  allegiance  which 
every  true  and  lawful  subject  of  our  said  lady  the  Queen  should, 
and  of  riffht  ought  to,  bear  towards  our  said  lady  the  Queen,  on 
the  29th  day  of  July,  in  the  twelfth  year  of  the  reign  aforesaid^ 
with  force  and  arms,  at  Farrinrory,  in  the  parish  of  Ballinirarry,  in 
the  nid  counly  ofTipperaiy,  together  with  a  great  mammae  of 
Use  traitors  whose  names  are  to  the  said  jurors  unknown,  to  the 
number  of  500  and  more,  arrayed  and  armed  in  a  warlike  manner, 
tibat  is  to  say,  with  guns,  pistols,  pikes,  clubs,  bludgeons  and  other 
wei^ns,  being  then  and  there  umawfijdly,  maliciously  and  traitor- 
ously assembled  and  gathered  tc^ether  against  our  said  lady  the 
Queen,  did  then  and  there  wicke<fly,  maliciously  and  traitorously, 
ibrther  levy  and  make  war  against  our  said  lady  the  Queen  within 
Ais  realm,  and  being  so  arrayed  and  armed  against  our  said  lady 
die  Queen  as  aforesaid,  did  then  and  there,  in  a  warlike  manner, 
make  an  attack  upon,  and  fire  at,  a  lar^e  body  of  constables  then 
tod  there  lawfully  being  in  discharge  of  their  duties  as  such  con- 
lUbles,  and  did  then  and  there  make  a  warlike  attack  upon  a 
eertain  dwelling-house  at  Farrinrory  aforesaid,  in  which  a  large 
body  of  constables,  that  is  to  say,  forty  constables,  were  then  law- 
fully assembled  on  their  duty  as  such  constables,  and  did  then  and 
there  fire  upon  the  constables  there  assembled,  and  did  then  and 
there  maliciously  and  traitorously  attempt  and  endeavour  by  force 
and  violence  to  subvert  and  destrov  the  government  and  constitu- 
tion of  this  realm  as  by  law  established,  in  contempt  of  our  said 
lady  the  Queen  and  her  laws,  to  the  evil  example  of  all  others, 
contrary  to  the  duty  of  the  allegiance  of  them  the  said  W.  S.  O'B., 
T.  R  MacM.,  J.  O.,  D.  T,  and  P.  O'D,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  lady  the  Queen,  her  crown  and  dignity. 
VOL.  III.  2  B 
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w.s.O'Bbibn,  And  the  jurors  aforesaid,  upon  their  oath  aforesaid^  do  farther 
iS^lto^'  present  that  the  said  W  S.  O'B.,  T.  B.  Mac^L,  J-  O.,  D.  T-. 

^^  ^  and  P.  O'D.,  being  subjects  of  our  said  lady  the  Qqeen,  not 
HB^uEEN.  j^^^g  ^Q  fo^  q£  q^  ^  ^j^^j^  hoaTts,  uor  weighing  the  duty  of  their 

Hiffh  treason,  alliance,  but  being  moved  and  seduced  by  the  instigation  of  the 
devu,  as  false  traitors  against  our  said  kdy  the  Queen,  and  whcdh 
withdrawing  the  love,  obedience,  fidelity,  and  allegianoe  whia 
every  true  and  kwM  subject  of  our  said  lady  the  Queen  ahoold, 
and  of  right  ought,  to  bear  towards  our  said  lady  the  Qoeen,  oo 
the  29th  day  of  July,  in  the  twelfth  year  of  the  reign  a£»renid, 
with  force  and  arms,  at  the  parish  of  Ballingarry,  in  the  said  oaaatj 
of  Tipperary,  together  with  a  great  number  of  fidse  traiton^  whose 
names  are  to  the  said  jurors  unknown,  to  the  number  of  500  and 
more,  arrayed  and  armed  in  a  warlike  manner,  that  is  to  say, 
with  guns,  pistols,  pikes,  clubs,  bludgeons,  and  other  weiqpQOflb 
being  then  and  there  unlawfully,  maliciously,  and  traitoronflfy 
assembled  and  gathered  together  against  our  said  lady  the  Queen, 
did  then  and  there  wickedly,  maliciously,  and  traitorously  further 
levy  and  make  war  against  our  said  lady  the  Queen  within  this 
realm,  and  did  then  and  there  maliciously  and  traitorooaly  attonpt 
and  endeavour  by  force  and  arms  to  subvert  and  destroy  toe 
constitution  and  government  of  this  realm  as  by  law  established, 
and  deprive  and  depose  our  said  lady  the  ^een  of  and  fipooi 
the  style,  honour,  ana  kingly  name  of  the  imperial  crown  of  thk 
realm,  in  contempt  of  our  said  lady  the  Queen  and  her  law%  to 
the  evil  example  of  all  others,  contrary  to  the  duty  of  the  allfgiaiwe 
of  them  the  said  W.  S.  O'B.,  T.  B.  MacM.,  J.  O.,  D.  T.,  and  P.  OTX, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
say  and  present  that  the  said  W.  S.  O'R,  T.  K  MacM.,  J.  Ol, 
D.  T.,  and  P.  O'D.,  bein^  subjects  of  our  said  lady  the  Qneen^ 
not  having  the  fear  of  God  m  their  hearts,  nor  weighing  the  duty  of 
their  allegiance,  but  being  moved  and  seduced  by  the  inatigatifln 
of  the  devil,  as  false  traitors  against  our  said  lady  the  Queen,  and 
wholly  withdrawing  the  love,  obedience,  fidelitv,  and  all^nanoe 
which  every  true  and  faithful  subject  of  our  said  lady  the  Qoeen 
should,  and  of  right  ought,  to  bear  towards  our  said  lady  the 
Queen,  on  the  17th  day  of  July,  in  the  twelfth  year  of  the  reien 
aforesaid,  and  on  divers  other  days  between  that  day  and  ue 
30th  day  of  the  same  month  of  July,  with  force  and  anns^  at  die 
said  parish  of  Ballingarry,  in  the  said  county  of  Tlpperaiy, 
maliciously  and  traitorously  amongst  themselves^  and  together 
with  divers  other  false  traitors,  whose  names  are  to  the  said  juron 
unknown,  did  compass,  imagine,  and  intend  to  move  and  excite  meor- 
rection,  rebellion  and  war  against  our  said  lady  the  Queen  widuB 
this  realm,  and  to  subvert  and  alter  the  Legislature^  role^  and 
government  now  duly  and  happily  established  within  this  reahob 
and  to  bring  and  put  our  said  lady  the  Queen  to  death;  and  ibe 
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said  oompasfling^  imagination^  invention,  device,  and  intention,  did  w.S.O'B&ibn, 
then  ana  there  express,  utter,  and  declare  by  divers  overt  acts  ^^^o^* 
and  deeds  hereinafter  mentioned,  that  is  to  say,  in  order  to  fulfil,  «• 
perfect  and  brinff  to  effect  tiieir  most  wicked  treason  and  treason-  ^^  hubbn. 
able  oompassing^  imagination,  invention,  device  and  intention  afore-  Bigh  treaton. 
nid,  thev  the  siSi  W.  S.  O'B.,  T.  B.  Mac  M.,  J.  O.,  D.  T.,  and  P.  O'D., 
at  such  fiUse  traitors  as  idPoresaid,  on  the  said  17  th  day  of  July,  in  the 
twelfth  year  of  the  reign  aforesaid,  and  on  divers  other  days  between 
that  day  and  the  dOth  day  of  the  same  month  of  July,  with  First  qyert  act. 
foioe  and  arms,  at  the  said  parish  of  Ballingarry,  in  the  said  county 
tf  Tipperary,  maliciously  and  traitorously  did  assemble,  meet,  con- 
waity  and  conspire  amongst  themselves,  and  together  with  divers 
other  false  traitors,  whose  names  are  to  the  said  jurors  unknown, 
to  devise,  arrange,  and  mature  plans  and  means  to  stir  up,  raise, 
make  aiul  levy  insurrection  and  war  against  our  said  lady  the 
Qaeen  within  this  realm,  and  to  subvert  and  destroy  the  constitu- 
tion  and  government  of  this  realm  as  by  law  established,  and  to  bring 
and  pat  our  said  lady  the  Queen  to  death:  And  ftirther,  in  order  to  Second  overt 
fiilfiC  perfect,  and  bring  to  effect  their  most  wicked  treason  and  *^ 
treasonable  compassmg,  imagmation,  invention,  device  and  inten- 
tion aforesaid,  they  the  said  W.  S.  O'B.,  T.  B.  Mac  M.,  J.  O., 
IX  T.,  and  P.  (^D.,  as  such  fedse  traitors  as  aforesaid,  on  the  said 
17th  day  of  July,  in  the  twelfth  year  of  the  reign  aforesaid, 
and  on  divers  other  days  between  that  day  and  the  said  30th 
day  of  the  same  month  of  July,  with  force  and  arms,  at  the 
laid  parish  of  Ballingarry,  in  the  said  county  of  Tipperary, 
naliciously  and  traitorously  did  arm  themselves  with,  and 
bear  and  camr,  certain  weapons,  that  is  to  say,  mns,  pistols 
and  pikes,  with  intent  to  associate  themselves  with  divers  other 
fidae  traitors  armed  with  guns,  pistols  and  pikes,  whose  names  are 
to  the  said  jurors  unknown,  for  the  purpose  of  raising,  levjdng, 
and  making  public  insurrection,  rebellion  and  war  against  our 
laid  lady  the  Queen,  and  of  committing  and  perpetrating  a  cruel 
daughter  of  and  amongst  the  faithM  subjects  of  our  said  lady 
the  Qae^i,  within  this  realm,  and  to  bring  and  put  our  said  lady 
tbe  Queen  to  death :  And  Airther,  in  order  to  fulfil,  perfect  and  Third  overt  act. 
bffii^  to  effect  their  most  wicked  treason  and  treasonable  com- 
paanng^  imagination,  invention,  device  and  intention  aforesaid,  they 
the  saW  W.  S.  O'B.,  T.  B.  Mac  M.,  J.  O.,  D.  T.,  and  P.  O'D.,  as  such 
fidse  traitors  as  afores^d,  on  the  said  17th  day  of  July,  in  the  twelfth 
year  of  the  reign  aforesaid,  and  on  divers  other  days  between  that 
day  and  the  siud  30th  day  of  the  same  month  of  J  uly,  with  force 
and  arms,  at  the  said  parish  of  Ballingarry,  in  the  stud  county  of 
Tipperary,  with  a  great  multitude  of  persons  whose  names  are  to 
the  said  jurors  unknown,  to  a  great  number,  to  wit,  to  the  number 
of  500  persons  and  upwards,  armed  and  arrayed  in  a  warlike 
manner,  to  wit,  with  guns,  pistols  and  pikes,  being  then  and  there 
nnlawfiillv  and  traitorously  assembled  and  gathered  together  against 
our  said  lady  the  Queen,  wickedly,  mahciously  and  traitorously 
did  then  and  there  ordain,  prepare,  levy,  and  make  public  war 
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w.8.0'BBiE2r,  against  our  said  lady  the  Queen,  within  this  realm:    And  further, 
IN  E^oRf*  in  order  to  fulfil,  perfect,  and  bring  to  effect  their  most  wicked 

^   ^         treason  and  treasonable  compassing,  imt^ination,  inyention,  device 
B^^BEN.  ^^^  intention  aforesaid,  they  the  said  W.  S.  CR,  T.  B.  Mac  M., 

High  trtatoiL  J.  O.,  D.  T.,  and  P.  013.,  as  such  false  traitors  as  aforesaid,  on  the 
said  17  th  day  of  July,  in  the  twelfth  year  of  the  reign  aforeadd,  and 
on  divers  other  days  between  that  day  and  the  saia  30th  day  d  the 
same  month  of  July,  with  force  and  arms,  at  the  said  parish  of 
Ballingarry ,  in  the  county  of  Tipperary ,  malidously  and  traitorously 
did  construct  and  erect  obstructions,  consisting  of  carts,  cars,  logs 
of  timber,  and  other  materials  upon  and  across  the  public  highway, 
in  order  then  and  there  to  obstruct  the  marching  of  the  BoloierB  of 
our  said  lady  the  Queen,  and  in  order  then  and  there  to  prevent 
the  arrest  of  the  said  W.  &  O'B.,  while  the  said  W.  S.  O'B.  then 
and  there  was  maliciously  and  traitorously  acting  as  the  leader 
in  raising,  making  and  levying  public  insurrection,  rebellion 
and  war  against  our  said  lady  the   Queen,  within  this  realm: 

Fifth  OTert  act  ^j  further,  in  order  to  fiilfil,  perfect  and  bring  to  effect  their 
most  wicked  treason,  and  treasonable  compassing,  imamiation,  in- 
vention, device  and  intention  aforesaid,  they  the  said  W.  &  (XK, 
T.  B.  Mac  M.,  J.  O.,  D.  T.,  and  P.  O'D.,  as  such  folse  traitoiB 
as  aforesaid,  on  the  said  17th  day  of  July,  in  the  twelfth  year  of  the 
reign  aforesaid,  and  on  divers  other  days  between  that  day  and  the 
30m  day  of  the  same  month  of  July,  with  force  and  arms,  at  the 
said  parish  of  Ballingarry,  in  the  said  county  of  Tipperary,  together 
with  a  great  multitude  of  false  traitors  whose  names  are  to  the 
said  jurors  unknown,  to  the  number  of  500  and  upwards  then  and 
there  arrayed  and  armed  in  a  warlike  manner,  that  is  to  say,  with 
guns,  pistols,  pikes,  clubs  and  other  weapons,  being  then  and  there 
Hnlawnilly,  maliciously  and  traitorously  assembled  and  gathered 
together  against  our  said  lady  the  Queen,  did  then  and  there 
wickedly,  maliciously  and  traitorously  levy  and  make  war  against 
our  saia  lady  the  Queen,  within  this  realm,  and  being  so  arrayed 
and  armed  against  our  said  lady  the  Queen  as  aforesaid^  did  uen 
and  there  make  a  warlike  attack  upon  a  certain  dwelling-hooee 
and  fire  upon  certain  constables  and  other  the  liege  subjects  of  our 

Sixth  OTert  act.  ^^  i^j  ^q  Queen  therein  assembled :  And  fiirther,  in  order  to 
fulfil,  perfect  and  bring  to  effect  their  most  wicked  treason  and 
treasonable  compassing,  ima^nation,  invention,  device,  and  inten- 
tion  aforesaid,  they  the  sdd  W.  &  O'B.,  T.  B.  Mac  M.,  J,  O.,  D.  T^ 
and  P.  O'D.,  as  such  false  traitors  as  aforesaid,  on  the  17  th  day  of 
July,  in  the  twelfth  year  of  the  reign  aforesaid,  and  on  diyers  <wier 
days  between  that  day  and  the  said  30th  day  of  the  same  month  of 
July,  with  force  and  arms,  at  the  said  parish  of  Ballingarry,  in  die 
said  county  of  Tipperary,  maliciously  and  traitorously  did  aasembk 
a  m-eat  multitude  of  persons,  whose  names  are  to  the  said  juron 
unknown,  to  a  great  number,  to  wit,  to  the  number  of  500  d^sodb 
and  upwards,  armed  and  arrayed  in  a  warlike  manner,  to  wit,  wiA 
guns,  pistols  and  pikes,  and  did  then  and  there  proceed  to  a  corttto 
dwelling-house,  situate  at  Mullinahone,  in  the  county  c^  ^I¥^ 
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rary  aPoreflaid,  in  which  said  dwelling-house  divers,  to  wit,  twenty,  W.S.O'Bbibn, 

constables    then  were,  and  did  then  and  there  with  force  and    ^bbbor,' 

violence  malidionsly  and  traitorously  demand  that  the  said  con-         «• 

fltaUes  should  deliver  up  their  arms  to  them,  and  did  then  and      >J^^^^* 

there  maliciously  and  traitorously  solicit  the  said  constables  to  join  Hh^  treattm. 

with  them  in  raising,  making,  and  levying  pubHc  insun^ction, 

rebellion,  and  war  against  our  said  lady  tne  Queen  within  this 

realm:  And  further,  m  order  to  fulfil,  perfect  and  bring  to  effect  Serenth  orert 

their  most  wicked  treason,  and  treasonable  compassing,  imagina-  *^ 

tioa,  invention,  device  and  intention  aforesaid,  th^  the  said  W  •  S. 

OTB.,  T.  B.  Mac  M.,  J.  O.,  D.  T.,  and  P.  O'D.,  as  such  false 

traitors  as  aforesaid,  on  the  said  17th  day  of  July,  in  the  twelfth  year 

of  the  reign  aforesaid,  and  on  divers  other  days  between  that  day 

and  the  saad  SOth  day  of  the  same  month  of  July,  with  force  and 

aims,  at  the  said  parish  of  BaUinganr,  in  the  said  county  of  Tippe- 

mry,  malidously  and  traitorouslv  did  assemble  and  gather  together 

a  great  multitude  of  persons,  whose  names  are  to  the  sidd  jurors 

Qmmown«  to  a  great  number,  to  wit,  to  the  number  of  500  persons 

ind  upwards,  and  then  and  there  maliciously  and  traitorously  drill, 

muBlttl  and  biib.j  them  in  miUtai^  order  and  procession,  and 

piactise  them  in  military  movements,  m  order  to  fight  with  and  kill 

the  soldiers  and  other  uege  subjects  of  our  said  mdy  the  Queen, 

and  in  order  to  raise,  levy  and  make  public  rebellion,  insurrection 

md  war  against  our  said  lady  the  Queen  within  this  realm,  in 

eontempt  of  our  said  lady  the  Queen  and  her  laws,  to  the  evil 

esample  of  all  others,  contrary  to  the  duty  of  the  allegiance  of 

them  the  said  W.  S.  O'B.,  T.  B.  Mac  M.,  J.  O.,  D.  T.,  and 

P.  (XD.,  against  the  form  of  the  statute  in  such  case  made  and 

provided,  and  against  the  peace  of  our  said  lady  the  Queen,  her 

oown  and  dignity. 

And  thereupon,  then  and  there,  on  the  said  Thursday,  the  2 1st  Continnanoes. 
day  of  the  said  month  of  September,  in  the  12th  year  of  the  reign 
afinresaid,  the  delivery  of  the  gaols  of  our  said  lady  the  Queen,  for 
the  aaid  county  of  Tlpperary,  and  all  and  singular  the  further  and 
odierproceedings  of  the  said  Special  Sessions  of  Oyer  and  Terminer 
and  Greneral  Graol  Delivery  are  adjourned  by  the  sidd  justices  and 
eommissioners  until  the  morrow,  to  wit,  Friday,  the  22nd  day  of 
September,  in  the  12th  year  of  the  reign  aforesaid,  to  be  had  at 
the  tenth  hour  before  mid-day  of  the  said  day,  at  Clonmel  afore- 
saidy  before  the  justices  and  commissioners  aforesaid,  to  do  further 
as  the  court  there  should  consider  and  so  forth;  and  upon  the  said 
Friday,  the  22nd  day  of  the  said  month  of  September,  in  the  12  th 
year  of  the  i^igii  aforesaid,  the  said  delivery  of  the  gaols  for  the 
aaid  county  of  Tippetary,  and  the  further  and  other  proceedings  of 
the  aaid  Special  Sessions  of  Oyer  and  Terminer  and  Graol  Delivery 
are  held  by  the  said  adjournment  for  the  said  county,  at  Clonmel 
aforesaid,  before  the  said  justices  and  conumssioners  of  our  s^d 
lady  the  Queen.  [The  record  then  stated  the  several  further 
aid^oumments  of  the  court  until  the  day  of  arraignment.] 
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And  thereupon,  then  and  there,  on  the  said  Jdoodit^,  the  28th 
day  of  the  said  month  of  September,  in  the  12th  year  of  the  reigii 
of  our  said  lady  the  Queen,  at  the  said  deliyerf  of  the  said  ffim 
aforesaid,  and  at  the  said  Sessions  of  Oyer  and  Ternuner  and  Uaol 
Delivery  held  by  the  said  adjournment  for  the  odd  eoontj, 
at  Clonmel,  before  the  said  justices  and  oommiseionera  of  our 
sovereign  lady  the  Queen,  comes  the  said  W*  S.  O'Brien,  in 
his  proper  person,  in  the  custody  of  IL  Pennefiither,  E2eq.,  Hidi 
Sheriff  of  the  countj^  of  Tipperary,  to  whose  custody  ^e  afanseiri 
W.  S.  O'B.,  for  the  cause  aforesaid,  was  before  that  time  com- 
mitted, and  the  said  W.  S.  O'B.  bdng  brought  to  the  bar  of 
the  court  here,  in  his  proper  person  and  he  the  said  W*  & 
O'B.  having  heard  the  indictment  aforesaid  read,  and  forth* 
with  concerning  the  treasons  in  the  indictment  aforeeaid  above 
specified  and  chaiged,  upon  being  asked  how  he  the  and 
W.  S.  O'B.  would  acquit  himself  thereof,  he  the  said  W.  & 
O'B.  says  that  he  ought  not  to  be  compelled  now  to  answer  the 
same,  because  he  saith  that  by  the  indictment  aforeeaid  he  the 
said  W.  S.  O'B.  is  charged  and  indicted  for,  amongst  odber 
things,  compassrng,  imaginm^  and  intending  to  put  our  hij 
the  Queen  to  death,  and  uiat  by  the  statutable  enactmadi 
in  that  case  made  and  provided,  and  now  in  force  in  this  xeabi^ 
eveiT  person  indicted  for  compassing,  imagining  and  intenfing 
death  or  destruction  to  our  lady  the  Queen,  is  entitled  to 
have  delivered  to  him,  ten  days  before  Us  trial,  and  in  vk^ 
sence  of  two  or  more  credible  witnesses,  a  copy  of  the  iaobfe- 
ment,  and  at  the  same  time  a  list  of  the  witnesses  to  be  pro- 
duced on  the  trial  for  proving  the  said  indictment,  mentioaiBg 
the  names,  professions,  and  places  of  abode  of  the  said  witu 
and  the  said  W.  S.  O'B.  says  that  the  indictment  aforeeaid 
found  a  true  bill  of  the  jurors  aforesaid  on  Thursday,  the  2l8t  dqr 
of  September  instant,  and  that  on  the  said  Thurscby,  the  2l8t  of 
September  instant,  a  cop^  of  the  said  indictment  was  deUreradie 
him  the  said  W.  S.  O'B.  m  open  court,  but  that  no  list  of  tibe  wft- 
nesses,  or  of  any  witnesses  or  witness,  to  be  produced  on  the  tad 
for  proving  the  said  indictment  was  then,  or  at  any  time  sinoeidelh 
vered  to  hun  the  said  W.  S.  O'B.,  and  the  said  W.  S.  CB.  sn^ 
that  ten  days  have  not  elapsed  since  the  delivery  to  him  the  and 
W.  S.  O'B.  of  the  indictment  aforesaid  [in  Maananns's  case  the 
plea  referred  in  terms  to  the  statute  of  7m  Anne,  and  also  named 
the  non-delivery  of  a  list  of  the  jurorsl,  and  this  he  the  and 
W.  S.  O'B.  is  ready  to  verify,  wherefore  he  prays  judgment,  and 
that  he  may  not  be  compelled  now  to  answer  the  said  indiotmeati 
and  so  fortL 

And  thereupon  the  Right  Honourable  James  Henry  Mimahsffj 
Attorney-General  for  our  said  lady  the  Queen,  who  for  oar  Bui 
ladv  the  Queen  prosecutes  in  this  behalf,  to  the  sidd  plea  <tf  the 
siud  W.  S.  O'B.  by  him  above  pleaded  saith,  that  the  same  and  the 
matters  therein  contained  in  manner  and  form  as  the  same  are 
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above  pleaded  and  set  forth  are  not  sufficient  in  law  to  prevent  the  Yn^o'^^S*^' 

said  W.  S.  O'B.  firom  bein^  now  compelled  to  answer  the  said    is  errob,  ' 

indictmenty  and  this  he  said  James  Henry  Monahan,  who  pro-         «• 

secates  as  aforesaid,  is  ready  to  verify.     Wherefore  for  want  of  a     ™  QoBinr. 

soffident  plea  in  this  behalf  he  the  said  James  Henry  Monahan  Sigh  utamm, 

for  oar  said  lady  the  Queen  prays  judgment,  and  that  the  sfud 

W.  S.  O'B.  may  be  compelled  now  to  answer  the  said  indictment ; 

and  the  said  W*  S.  O'B.  saith  that  his  said  plea  by  him  above  Joinder. 

pleaded,  and  the  matters  therein  contuned  in  manner  and  form  as 

the  same  are  above  pleaded  and  set  forth  are  sufficient  in  law  to 

prevent  the  said  W.  S.  O'B.  from  being  comj^Ued  now  to  answer 

the  said  indictment,  and  the  said  W.  S.  O'B.  is  ready  to  verify  and 

prove  the  same  as  the  said  court  here  shall  direct.    Wherefore 

inasmuch  as  the  said  James  Henry  Monahan,  for  our  said  lady  the 

Queen,  hath  not  answered  the  said   plea,  nor  hitherto  in  any 

manner  denied  the  same,  the  said  W.  S.  O'B.  prays  iudgment,  and 

that  he  may  not  be  compelled  now  to  answer  the  said  indictment. 

Whereupon  all  and  sinmilar  the  premises  being  seen  and  by  the  Judgment  of 

court  here    fully    understood,  it    is    ordere<^    considered,    andj^^^^' 

adjudged  by  the  court,  that  the  said  plea  above  pleaded  by  the 

and  W.  Sb  O'B.  in  manner  and  form  aforesaid,  and  the  matters 

theran  contained,  are  not  sufficient  in  law  to  prevent  the  said 

W*  S.  O'B.  fn»n  being  compelled  now  to  answer  the  said  indict- 

iDent»  and  that  the  said  W.  S.  O'B.  do  now  answer  the  said 

indUslment.    And  the  said  W.  S.  O'B.  being  then  and  there  again  Plea  of  not 

adced  liow  he  the  said  W.  S.  O.'B.  would  acquit  himself,  thereof  c^^- 

nith  he  is  not  guilty  of  the  treasons  in  the  indictment  aforesaid 

above  spedfied  and  charged,  or  any  of  them,  and  thereof  for  good 

and  in  ne  puts  him  on  tne  country,  and  so  forth.     And  the  said 

Jsmea  Henry  Monahan,  Attomey-JGteneral  of  our  said  lady  the 

Queeiif  who  K>r  our  said  lady  the  Queen  in  this  behalf  prosecutes, 

lotfi  ilie  like,  and  so  forth.    Whereupon  the  said  sheriff  of  the  ^^^  ^ 

eoanty'  of  Tipperary  is  by  the  court  here  commanded  that  he  cause  ^'^'^ 

kmneaiately  to  come  before  the  justices  and  commissioners  afore- 

■ud  at  the  said  sessions  of  Oyer  and  Terminer  aforesaid,  at  Clon- 

nel  aforesaid,  a  jury  of  honest  and  lawful  men  of  the  body  of  the 

laid  county  and  so  forth,  by  whom  the  truth  of  the  matter  may  be 

better  known,  and  who  are  of  no  affinity  to  the  said  W.  S.  O'B., 

to  leooenize  upon  their  oath  whether  the  said  W.  S.  O'B.  be 

railty  OT  the  tr^isons  in  the  said  indictment  above  chanred  and 

9«c&ed,  or  aoy  of  them,  or  not  goUt^,  and  so  fortL    B^use  aa 

well  the  said  W .  S.  O'B.  as  the  said  James  Henry  Monahan, 

Attomey-Gteneral  of  our  said  lady  the  Queen,  who  for  our  said  lady 

the  Queen  in  this  behalf  prosecutes,  have  put  themselves  thereof 

iQKm  that  jury:  and  the  jurors  of  that  jury  by  the  said  sheriff  of  the 

md  county  for  this  purpose  empannelled,  and  here  returned,  being 

odled,  thereupon  come.— {The  record  in  Mr.  O'Brien's  case  statra  chaUenge  to 

»  challenge  to  the  array,  on  the  ground  that  there  was  not,  at  the  amj. 

the  time  of  arraying  the  panel,  a  juror^s  book  for  the  county  of 

Tipperary  for  the  current  year  (1848)  in  existence,  contrary  to  the 
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Tnd  o-^^'  statutable  enactments  in  that  behalf,  and  that,  notwithstanding  the 

IN  ERROR,  '  sheriff  had  not  returned  the  panel  from  the  juror's  book  for  the 

^'  preceding  year,  and  that  the  sheriff  had  arrayed  and  returned  the 

HE  guKBN.  pj^jjgj  partially  and  unindifferently,  with  a  view  and  intention  to 

High  tretuom,  mjure  and  prejudice  the  said  W.  S.  O'B.  in  his  trial  in  this  case, 

and  then  stated  a  plea  by  the  Attomey-Greneral  n^itiving  the 

material  allegations  of  the  challenge,  the  joinder  of  issue,  appdni- 

ment  of  triers,  and  their  finding  against  the  challenge,  and  its 

disallowance  by  the  court     The  record  then  averred  the  swearing 

of  ten  jurors,  the  peremptory  challenge  by  W.  S.  (XB.  of  twenty 

jurors,  and  afterwards  Vie   peremptory  challenge  of   SouthooCe 

Mansergh,  another  juror,    the  disallowance   of  the  twenty-fint 

peremptory  challenge,  and  the  swearing  of  the  remainder  of  the 

jury,  and  then  proceeded  as  foUows :) — 

Verdict.  And  the  jurors  of  the  said  jury  so  empannelled  as  aforesaid, 

being  duly  dected,  returned  and  sworn  to  speak  the  truth  of  and 
concerning  the  premises  in  the  indictment  aforesaid  above  sped- 
fied  and  charged,  do  sav,  upon  their  oath  aforesai^  that  he  the 
said  W.  S.  O  jB.  is  gmltv  of  the  treason  in  the  said  first  ooont 
of  the  indictment  aforesaid  above  specified  and  charged  and  alleged 
against  him  the  said  W.  S.  O'B.  in  the  said  first  count  thereoC 
(The  record  then  stating  in  like  manner  a  finding  of  ffuilty  on  the 
second,  third,  fourth  and  fifth  counts,  proceeded  as  foUows:)— 

And  the  jurors  aforesaid  do  further  sa^,  upon  their  oath  afbie- 
said,  that  the  said  W.  S.  O'B.  is  not  guilty  of  the  treason  in  the 
said  sixth  count  of  the  indictment  above  spedfied  and  chamdi 
in  manner  and  form  as  the  same  is  charged  and  alleged  agamst 
him  the  said  W.  S.  O'B.,  in  the  said  sixth  count  thereof,  upon 
which  it  is  demanded  of  him  the  said  W.  S.  O'B.,  whetoer 
he  now  hath  anything  to  say  for  himself,  wherefore  the  said 
.  justices  and  commissioners  ought  not,  upon  the  premises  and 
verdict  aforesaid,  to  proceed  to  judgment  against  him  the  said 
W.  S.  O'B.  for  the  said  treasons  in  the  said  first,  second,  third, 
fourth  and  fifth  counts  of  the  said  indictment  above  specified  and 
alleged,  who  nothing  ftirther  says  than  he  had  before  sauL  Where- 
upon all  and  singular  the  premises  being  seen,  and  by  the  said 
justices  and  commissioners  here  fully  understood,  it  is  con- 
sidered and  adjudged  by  the  court  here,  that  he  the  said  W.  S.  CBL 
for  the  treasons  m  the  said  first  count  of  the  said  indictment 
above  specified  and  charged  be  taken  from  the  bar  of  the  eoorti 

Judgment  where  he  now  stands,  to  uie  place  from  whence  he  came,  the  gaol, 
and  that  he  be  thence  drawn  on  a  hurdle  to  the  place  of  execution^ 
and  that  he  be  there  hanged  by  the  neck  imtil  he  be  dead,  and  diai 
afterwards  his  head  shall  be  severed  from  his  body,  and  his  body  be 
divided  into  four  quarters,  to  be  disposed  of  as  Her  Majesty  diall 
think  fit  And  it  is  ftirther  considered  and  adjudged,  &c.  [Settins 
out  a  separate  judgment  of  deadi  and  execution  upon  the  seoim[ 
third,  fourth  and  fifth  count&l  And  it  is  ftirther  considered  by  die 
court  here,  that  he  the  said  W.  S.  O'B.  for  the  said  treascm  in  the 
said  sixth  count  of  the  said  indictment  above  specified  and  dinged 
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S  thereof  without  a  day,  and  so  forth. Upon  this  record  the  w.s.  O'Brien, 
lowing  errors  were  assigned  on  the  part  of  Mr.  O'Brien — ^the  ^^^STi^** 
errors  asflngned  in  the  other  cases  being  substantially  the  same : —  r. 

And  now,  that  is  to  say  on  Friday,  the  17th  day  of  November,   ThbjQuekn. 
in  this  same  term,  comes  the  said  William  Smith  O'Brien  into  the  High  treason, 
court  of  our  lady  the  Queen,  before  the  Queen  herself,  in  his  pro- 
per person,  in  the  custody  of  Kichard  Pennefather,  Esq.,  high 
iheriff  of  the  said  county  of  Tipperary,  by  virtue  of  a  writ  of 
habeas  carpus  duly  issued  in  that  behalf,  and  immediately  says  that 
in  the  record  and  proceedings  aforesaid,  and  also  in  the  giving  of 
tile  judgments  aforesaid,  tnere  is  manifest  error  in  this,  to  wit, 
4ttt  by  the  record  aforesaid  it  appears  that  judgment  was  given 
^^onthe  record  aforesaid  for  our  said  lady  the  Queen,  whereas 
y  the  law  of  this  realm  judgment  ought  to  have  been  given 
«ereupon  for  the  said  W.  S.  O'B.,  and  against   our  said  lady 
■*  Queen;    and  therefore  in   that  there  is    a  manifest   error. 
*«ere  is  error  also  in  this,  to  wit,  that  it  does  not  appear  by  the  Assignment  of 
■  *eooird  aforesaid  that  the  parties  aforesaid  by  whom  saia  indictment  errors. 

^?*  tdcen,  and  before  whom  the  same  was  tried,  were  duly  autho- 

'  5]^  Hi  that  behalf  to  take  or  try  the  same ;  and  therefore  in 

^^  there  is  manifest  error.      There  is  error  also  in  this,  to  wit, 

^^*  by  the  record  aforesaid  it  appears  that  the  letters  patent  in 

5^/|^  i^ecord  mentioned,  appointing  and  nominating  justices  and 

^g^'Q^aaioners  of  Oyer  and  Terminer  and  Gaol  Delivery  for  the 

^^  county  of  Tipperary,  were  directed  to  the  justices  by  whom 

^aid  indictment  was  taken,  and  others  in  said  letters  patent 

^^'^ ;   but  it  does   not  appear  in  or  by  said   record,  that  any 

^*1  Or  jurisdiction  was  given  to  any  number  of  the  justices  and 

^^^^^Bioners  to  whom  the  said  letters  patent  were  directed  less 

^   ^'^^^  whole  number  of  said  justices  and  commissioners  to  take 

r    ^^ents,  or  to  hear  and  determine  the  offences  in  said  indict- 

•^^Oarged ;  and  yet,  by  the  record  aforesaid,  it  appears  that 

^^^^iictment  was  taken  by  and  tried  before  three  only  of  the 

and  commissioners  to  whom  the  said  letters  patent  were 

;  and  therefore  in  that  there  is  manifest  error.     There  is 

^Bo  in  this,  to  wit,  that  it  does  not  appear  by  the  record 

d,  that  the  justices  aforesaid,  by  whom  the  said  indictment 

en,  were  duly,  or  at  all,  in  manner  by  law  required,  assigned 

and  determine  offences  within  the  said  county  of  Tipperary, 

^;^liver  the  gaols  of  said  county,  and  therefore  in  that  there 

"^    lest  error.    There  is  error  also  in  this,  to  wit,  that  it  does 

by  the  record  aforesaid,  that  the  said  indictment  was 

y  the  jurors  aforesaid  a  true  bill  by  and  upon  the  oaths 

^^      Jmony  of  two  lawful  witnesses,  pursuant  to  the  statutable 

jj^^^^ents  in  such  case  made  and  provided;    and   therefore  in  ' 

^  ^tere  is  manifest  error.     There  is  error  also  in  this,  to  wit, 

^y  the  record  aforesaid  it  appears  that  judgment  was  given 

^^^t  said  lady  the  Queen  against  the  said  W.  S.  O'B.  upon  each 

!^^ery  of  the  first  five  counts  of  the  said  indictment,  whereas 

Sj  Mie  laws  of  this  realm  judgment  should  have  been  given  for  the 
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Tnd  o-nfaa?'  ^^  ^'  ^'  ^'^'  ^S^^  ^^^^  ^^  ^^  ^^®  counte,  each  of  said  fintfiTe 

Df  BBsoR,  *  counts  being  insufficient  in  law  to  warrant  judgment  thereon  for 

chMt       ^^^  ^^^  ^^^  *^^  Queen  against  the  said  W.  S.  O'B. ;  and  there- 

hbQuekn.   £^j^  Jj^  ^j^^^  there  is  manifest  error.     There  is  also  error  in  this, 

High  treason,  to  wit,  that  judgment  was  given  for  our  said  kdj  the  Queen  upon 
the  demurrer  put  in  by  Her  Majesty's  Attorney-General  to  the 
plea  pleaded  by  the  said  W.  S.  O'B.  aforesaid^  whereby  the  mi 
W.  S.  O'B.  prayed  judgment  whether  he  should  be  ocMnpelled 
thereon  to  answer  the  said  indictment ;  whereas  by  the  laws  of 
this  realm  judgment  should  have  been  given  upon  said  demuner 
for  the  sidd  W.  S.  O'B.;  and  therefore^  m  that  there  is  manifest 
error.  There  is  error  also  in  this,  that  by  the  record  aforenud,  it 
appears  that  a  copy  of  the  said  indictment  aforesaid  was  not  de- 
livered to  him  the  said  W.  S.  O'B.,  ten  days  before  his  tzkl 
upon  s^d  indictment,  pursuant  to  the  statutable  enactments  in  thit 
Assignment  of  behalf  made  and  provided ;  and  therefore  in  that  there  is  maniftst 
erron.  error.    There  is  error  also  in  this,  to  wit,  that  by  the  record  afore- 

said, it  appears  that  no  list  of  the  witnesses,  or  of  any  witness  or 
witnesses  to  be  produced  on  the  trial  for  jproving  the  said  indict- 
ment, was  delivered  to  him  the  said  W.  o.  O'B.  ten  days  befoR 
his  trial  upon  the  indictment  aforesaid^  pursuant  to  the  statutabk 
enactments  in  such  case  made  and  provided;  and  therefixe 
in  that  there  is  manifest  error.  There  is  error  also  in  diifl^ 
to  wit,  that  it  does  not  appear  by  the  record  aforesaid,  thit 
any  precept  or  writ  for  the  return  of  the  jurors  who  puBed 
upon  him  the  said  W.  S.  O'B.,  was  in  that  behalf  issued  to 
the  sheriff  of  the  said  county  of  Tipperary ;  and  therefore  in 
that  there  is  manifest  error.  There  is  error  also  in  thifl»  to 
wit,  that  it  appears  by  the  record  aforesaid,  that  the  vain 
facias  juratores  awarded  to  the  sheriff  of  the  said  county  of 
Tipperary  by  the  justices  aforesaid,  was  not  a  proper  vain 
facias  juratores  in  that  behalf,  and  conformable  to  the  statutabk 
enactments  in  such  case  made  and  provided;  and  therefore  in  tbit 
there  is  manifest  error.  There  is  error  also  in  this,  to  wit,  that  bf 
the  record  afores^d,  it  appears  that  the  challenge  of  him  the  sua 
W.  S.  0*B.,  to  Southcote  Mansergh,  one  of  the  jurors  aforesud, 
who  passed  upon  him  the  said  W.  S.  O'B.,  on  the  indictment 
aforesaid,  was  disallowed  by  the  said  justices  and  commission's; 
whereas  by  the  laws  of  this  realm,  said  last  mentioned  challeny 
ought  to  have  been  allowed;  and  therefore  in  that  there  v 
manifest  error.  [The  above  passage  was  omitted  in  Mr* 
Mac  Manus's  case.]  There  is  also  error  in  this,  to  wit,  that  it 
does  not  appear  by  the  record  aforesaid,  that  the  verdicts  above 
given  upon  the  said  first  four  counts  of  the  said  indictment 
respectively,  or  any  of  them,  were  or  was  formed  upon  the  oatb 
and  testimony  of  two  lawful  witnesses;  and  therefore  in  tbt 
there  is  manifest  error.  There  is  error  also  in  this,  to  wit,  that  it 
does  not  appear  by  the  record  aforesaid,  that  it  was  demanded  of 
him  the  said  W.  8.  O'Brien,  in  manner  in  like  cases  used  and 
accustomed,   and   by   law   required,   what   he    had   to  say  why 
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zeciition  ahould  not  be  awarded  against  him ;  and  therefore  ^-  s.CBrien, 
1  that  there  is  manifest  error.  There  is  error  also  in  this,  to  wit,  ^  2r»o^' 
bat  the  process  and  proceedings  aforesaid,  in  manner  and  form  as  v. 

be  same  are  above  set  forth,  are  not  sufficient  in  law  to  warrant  The  Quken. 
be  judgments  aforesaid  given  against  him  the  said  W.  S.  O'B. ;  High  treamm. 
nd  therefore  in  that  there  is  m^iifest  error ;  and  the  said  W.  S. 
^Brien  prays  that,  for  the  errors  aforesaid,  and  divers  other 
rroTB  in  the  records  and  proceedings  aforesaid,  the  judgment 
foreflBid  may  be  reversed,  annulled,  and  altogether  holden  for 
ioglit,  and  that  he  the  said  W.  S.  O'Brien  may  be  restored  to 
1  tilings  which  he  hath  lost  by  the  judgment  aforesaid,  and 
>  forth. 

The  points  noted  for  argument  in  Mr.  W.  S.  O'Brien's  case  [the 
sinte  relied  on  in  the  other  cases  being,  with  the  exception  of  the 
neation  of  the  validity  of  the  challenges  and  the  non-delivery  of  a 
It  of  the  jurors,  the  same]  were : — 

Ist.  That  the  caption  is  insufficient,  as  it  does  not  show  that  Points  for 
le    justices  before  whom  the   Special   Sessions  of   ^er    and"iP™«°*- 
*enniner  and  general  Gaol  Delivery  for  the  coimty  of  Tipperary 
^as  held,  had  due  authority  in  that  oehalf  to  hold  said  sessions,  or 
» take  or  try  the  indictment  on  which  the  pbuntiff  in  error  was 
QBvicted 

%id.  That  ihe  five  counts  on  which  the  plaintiff  in  error  was 
^^o^cted  are  insufficient  in  law  to  support  the  judgment  thereon 
fiven,  inasmuch  as  the  offences  changed  therein  are  not  treason  in 

AtL  That  if  they  be  treason,  vet  the  said  several  five  counts  are 
i^zfiBcient  in  law  to  support  said  judgment  for  not  charging  the 
»^se  in  the  words  of  itie  statutes — for  not  expressly  assuming 
^ilhe  war  therein  respectively  mentioned  was  levied  in  Ireland 
~  for  concluding  against  the  form  of  the  stattde^  in  place  of 
the  form  of  the  statutes^  &c 

That  the  judgment  on  the  demurrer  to^thc  declinatory  plea, 
by  the  pbuntiff  in  error,  should  have  been  given  for  him 
iot  for  the  crown. 
Tiuit  there  was  a  mis-trial,  inasmuch  as  it  appears  from 
that  the  plaintiff  in  error  had  not  delivered  to  him 
of  the  indictment  and  a  list  of  the  witnesses  ten  days  before 
pursuant  to  the  statutable  enactments  in  such  case  made 
"Tfovided. 
^ki^L  That  the  process  under  which  the  jury  was  returned  who 
5^3  the  case  was  insufficient  and  informal,  as  the  writ  of  venire 
^mratoreSy  under  which  the  jury  was  returned,  appears  to  have 
issued  by  virtue  of  a  bare  award,  and  not  as  it  ought  to  have 
by  virtue  of  a  particular  precept ;  and,  moreover,  said  writ 
ES^ears  not  to  have  been  in  the  form  directed  by  the  3  &  4 
William  4,  a  91,  s.  10. 

7th.  That  the  challenge  to  the  juror,   Southcote  Mansergh, 
Aoald  have  been  allowed. 
8th*  That  the  ^^aUocutus^  before  judgment,  entered  on  the 

2c2 
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w.s.O'Bribk,  record^  is  informal  and  insufScient  in  law,  inasmuch  as  it  does  not 
^eTkrbo^'  appear  thereby  that  the  pl^ntiflf  in  error  was  asked  why  the  court 
V.  should  not  proceed  to  judgment  and  execution  against  him  upon 

The  Qukkk.  ^^  verdict  therein  mentioned. 

High  treamm,  Francis  A.  Fitzgeraldy  for  the  plaintiff  in  error. — The  first  errM* 
to  which  I  shall  call  your  lordships'  attention  is,  that  these  sesaoos 
appear  to  have  been  holden  before  justices  not  appearing  by  the 
caption  with  any  certainty  to  have  any  jurisdiction  therefor.  Hie 
sessions  named  are  called  a  Special  Sessions  of  Oyer  and  Tenniner 
and  General  Graol  Delivery,  holden  before  the  Kight  HonouraUe 
Francis  Blackbume,  Chief  Justice  of  Her  Majesty's  Court  of 
Chief  Place,  in  Ireland;  the  Right  Honourable  John  Doherty, 
Chief  Justice  of  Her  Majesty's  Court  of  Conunon  Pleas,  in  Ire- 
land ;  and  the  Kight  Honourable  Richard  Moore,  fourth  Justice 
of  Her  Majesty's  Court  of  Chief  Place,  in  Ireland,  Justices  and 
Commissioners  of  Oyer  and  Terminer,  and  of  our  said  lady  the 
Queen,  within  the  said  county  of  Tipperary,  nominated  and 
appointed,  &c.,  to  inquire  into,  hear  and  determine  all  and  aO 
manner  of  treasons,  murders,  manslaughters,  burnings,  &c.  &c.,  and 
also  nominated  and  appointed  from  tune  to  time,  as  need  should 
be,  to  deliver  the  gaols  of  our  said  lady  the  Queen,  of  the  aud 
FJLFit«rerald'  ^^^^^7  ^^  Tipperary,  &c.  &c.,  being  by  virtue  of  a  commission  under 
u^nmenfl^  "  letters  patent  of  our  said  lady  the  Queen  to  them  the  said  Frauds 
the  pUdntifib  in  Blackbume,  John  Doherty,  and  Richard  Moore,  and  others,  in 
error.  ^^iq  gaid  letters  named,  directed.     There  is  nothing  in  the  cwdoo 

to  show  that  the  three  had  by  themselves  jurisdiction  to  hdd  the 
sessions  (2  Hawk.  P.  C.  c.  25,  s.  119;  Bacon's  Abridg.  tit 
Indictment,  I.) :  every  caption  of  an  indictment  must  show  thit 
it  was  taken  before  a  court  which  has  a  proper  jurisdiction ;  and 
especially  on  a  recent  authority,  I  admit  tnat  every  reasonable  in- 
tendment is  to  be  made  in  favour  of  the  caption,  and  that  the  covt 
arc  entitled  to  intend  that  anything  is  true,  which  though  omitted 
to  be  stated,  can  necessarily  be  inferred  fit)m  what  is  menticHied; 
but  it  cannot  go  any  further  than  that :  (Afarlin,  in  Error j  v.  Tk 
Queen,  3  Cox's  Crim.  Cas.  318.)  In  2  Hale  P.  C.  167 ;  Bacon's  Ahr. 
tit.  Indictment  I.,  the  same  thing  is  laid  down  with  the  reasons  of  it 
'^  It  hath  been  adjudged  that  it  is  not  necessary  for  the  ci^tion  of  in 
indictment  taken  at  a  general  sessions  of  the  peace,  to  style  ainr  of 
them  of  the  quorum^  because  it  sufiiciently  shows  that  some  of  them 
were  such,  by  showing  that  the  indictment  was  taken  at  a  genoil 
sessions."  What  a  general  sessions  is,  is  matter  of  law,  and  is  a  thing 
which  the  court  will  take  judicial  notice  of  (ii.  v.  Celler^  1  Sid.  367); 
there  the  first  objection  was  that  the  caption  was  €Md  genenim 
sessionem  pads  before  such  justices,  without  stating  that  one  or 
more  of  them  were  of  the  quorum ;  but  that  objection  was  ovei^ 
ruled  by  the  court,  who  said,  **  The  caption  is  good ;  it  shall  be 
intended  that  one  or  more  of  them  were  of  the  quorum"  (Comyn's 
Dig.  tit.  Justice  of  Peace,  b.  1 ;  Lambert,  373.)  In  2  Hawk 
c.  25,  s.  118,  the  same  thing  is  laid  down.  The  only  intimatioo  of 
the  persons  in  this  case  before  whom  the  sessions  was  to  be  hoUen, 
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18  from  its  being  stated  in  the  caption  to  be  a  commission  under  W.8.0'BaiBK, 
the  Great  Seal,  directed  to  three,  with  "others;"  but  where  is  there  ^!v  bmumk,  ' 
any  from  which  the  court  can  by  necessary  inference  imply  that  ^' 

it  was  to  be  holden  before  the  three  justices  separately?  The  Earl  ^"""' 
of  Leicester  v.  Heydon  (Plowd.  334)  was  an  action  of  trespass  jETi^  imuoii. 
by  the  Earl  of  Leicester,  to  which  the  defendant  pleaded  his 
attainder.  A  commission  of  Oyer  and  Terminer  was  directed 
to  divers  persons,  reciting  that  on  such  a  day  Sir  K.  D.  (the 
Earl)  was  indicted  of  high  treason  before  fifteen  commissioners 
of  Chrer  and  Terminer  in  such  a  county  (whereas,  in  truth,  the  com- 
mission was  directed  to  so  many,  but  the  indictment  was  taken 
before  eight  of  them  only) :  and  granting  to  them,  or  any  four  of 
them,  authority  to  receive  the  indictment  taken  before  fifteen 
oommissioners,  and  to  proceed  thereupon  as  special  justices  of 
Oyer  and  Terminer,  &c.,  by  force  whereof  they  proceeded  and 
ive  judgment  against  the  Earl  of  high  treason  upon  his  own  con- 
Ion.  It  was  held,  that  the  attainder  was  bad,  being  coram  jwn 
jmOcey  and  so  utterly  erroneous  as  to  be  bad  even  on  plea.  I 
apprehend,  therefore,  that  it  will  be  impossible  to  find  any  case 
where  the  defect  can  be  supplied,  except  where  the  fact 
omitted  is  a  matter  of  necessary  inference  from  the  matters 
stated  in  the  caption ;  on  these  grounds,  therefore,  I  hope  FJLFitigenld's 
your  lordships  wiU  hold  that  this  caption  is  bad.  In  2  Hale's  argument  for 
P.  C.  166,  what  the  pjarticular  requisites  are  is  stated;  the ^^P*«°*^ "* 
second  requisite  stated  is,  ^^that  the  court  where  the  present- 
ment is  made,  viz.,  ad  generalem  sessianem  pads,  &c.,  or,  ad 
geMTokm  qaolm  regis  deUberationemy^  &c  The  fourth  requisite 
stated  is,  ^*  the  justices'  names ;  but  it  is  not  necessary  to  name 
all  the  justices  by  name,  Ivit  the  rest  may  be  supplied  by  the 
words  et  soeOs  stdsy  Sec) ;  but  so  many  are  fit  to  be  named  as  are 
enabled  by  their  commission  to  hold  a  session ;  and  the  return  of 
the  caption  is  supposed  to  agree  with  the  title  of  their  sessions. 
This  is  a  sesrions  directed  by  the  commission  to  be  holden  by 
three  justices,  with '*  others;"  the  authority  is  only  given  to  the 
three,  with  others,  to  hold  them.  The  second  objection  is,  that  the 
ooonts  are  bad  in  law,  which  charge  a  levying  war  in  this  realm  ; 
that  treason  was  originally  created  by  the  stat  of  25  Edw.  3,  st.  5, 
a  2,  which  makes  it  treason  ''if  a  man  do  levy  war  against  our 
lord  the  Ean^  in  this  realm,"  ''  and  thereof  be  proveably  attainted 
of  open  deed  by  people  of  their  condition."  This  statute,  as 
originally  passed,  did  not  extend  to  Ireland.  In  I  Hale's  P.  C. 
155,  commenting  on  the  statute,  it  is  Md  down  that  Ireland  ''is 
no  part  of  the  realm  of  England,  nor  infra  miatuor  MariaJ* 
Referring  to  Howards  case,  temp.  Edw.  1,  tne  35  Hen.  8, 
c.  2,  was  passed  for  treasons  done  out  of  the  realm.  The 
two  propositions  which  I  submit  are,  that  Ireland  is  not  the 
king's  realm  within  the  statute  of  Edward  3,  and  that  it  is  not  out 
of  the  realm  within  the  statute  35  Hen.  8,  c.  2,  passed  for  regu- 
lating the  trial  of  treasons  done  out  of  the  realm.  The  statute,  as 
originally  passed,  did  not  extend  to  Ireland  nor  bind  Ireland ;  but 
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AND  o-OT^'  "^y  Pojrning's  Act,  10  Hen.  7,  c  10,  it  was  extended  to  Ireland: 
a  BRROB, '  the  nustake  and  fallacy  of  the  argument  relied  on  by  the  crown, 
V.  rests  on  the  word  "  extended."    The  framers  of  Poyning's  Act 

THBQuMCf.  (10  Hen.  7,  c.  10)  said/*  That  divers  good  and  profitable  statutes 
High  treattm.  having  been  made  within  the  realm  of  England,  whereby  the  said 
realm  had  greatly  prospered,  and  in  all  lik^uhood  so  would  thit  had 
if  the  same  statutes  were  used  within  it,  wherefore  it  be  ordered  that 
all  statutes  made  in  the  realm  of  England  be  deemed  good  and 
effectual  in  the  law,  and  be  accepted  and  used  in  this  land  of 
Ireland,"  &c  It  cannot  fail  to  strike  any  one  the  distinction  made 
between  the  **  realm  of  England"  and  **  land  of  Ireland  ;**  up  to 
that  time,  the  title  of  the  king  of  England  in  respect  to  this 
country  was  **Lord  of  Ireland,''  and  when  the  title  of  ^  Kin^  of 
Ireland"  was  given  for  the  first  time  by  the  33  Hen.  8,  c  1,  uben 
the  words  **  realm  of  Ireland"  were  used  for  the  first  time.  If  the 
English  Legislature  had  at  the  time  power  to  bind  Ireland  I  could 
understand  it ;  the  effect  of  extending  the  statute  would  be  the  same 
as  an  act  of  the  United  Parliament  extending  to  Ireland  an 
English  statute  not  in  force  in  this  country ;  the  effect  would  be 
to  read  the  statute  as  if  to  all  local  descriptions  the  word  '^  Ireland" 
was  added.  But  if  the  English  Parliament,  not  having  power  to 
FJLFitaigenad's  bind  Ireland,  could  not  extend  the  act  to  Ireland,  and  the  Iridi 
Mgnmmtfe  Parliament  had  not  power  to  extend  an  English  act  to  this 
^fj^^^  "*  country,  the  only  effect  of  Poyning's  Act  wouW  be  to  enact  i 
statute  in  Ireland  in  precisely  the  same  words  as  the  statute  of 
Edw.  3.  I  suppose  that  what  will  be  contended  for  on  the  part 
of  the  crown  will  be,  that  the  intention  of  the  Legislature  was  to 
enact  in  Ireland  a  statute  substituting  Ireland  for  England  in  tbe 
English  statute ;  but  I  submit  that  the  necessary  meaning  is,  to 
enact  in  Ireland  a  statute  in  the  very  same  words  as  the  Engfiali 
act.  If  vou  adopt  the  principle  of  substitution  what  words  are 
you  to  substitute  r  what  would  be  the  meaning  of  a  statute  with  the 
words  ^'in  his  realm?"  Ireland  was  not  his  realm  at  the  time: 
the  English  Parliament  had  ^ssed  an  act  carefully  excluding 
places  not  in  his  realm.  The  words  in  Poyning's  Act  are 
^^  in  all  times  and  in  all  points  according  to  the  true  tenor  and  eflfeet 
of  the  same ;"  now  is  it  the  true  tenor  and  effect  of  this  statute 
that  the  words  which  meant  England  in  this  statute  of  Edw.  3, 
should  mean  Ireland?  The  statute  which  we  are  now  deafing 
with  is  one  which  has  created  the  highest  crime  known  to  the  law. 
The  words  in  the  indictment  are  ^^  this  realm,"  but  the  words  of 
the  statute  are  ^^  his  realm."  ^'  This  realm"  means  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  nothing  else,  and  I 
cannot  see  how  any  other  construction  can  be  put  upon  them ;  'i 
there  be  any  other  true  construction  of  them,  where  is  the  law  wUdi 
makes  the  levying  of  war  in  this  realm  according  to  the  construe* 
tion  contended  for  at  the  other  side,  treason  ?  There  is  one  statute 
making  the  levying  war  in  this  realm  or  land  of  Ireland  (10  Hen.  7) 
treason ;  and  another  applicable  to  levying  war  in  Eli^land ;  hot 
none  making  levying  war  in  the  United  Kingdom  treason.    In 
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1  Hale  P.  C.  147,  it  is  said  that,  in  Lord  Strafford's  case,  it  was  W.S.O'Bwbn, 
insisted  that,  by  the  statute  10  Hen.  7,  c  10,  in  Ireland,  called  ^brbo!^' 
Ponying's  law,  all  the  statutes  of  England  are  at  once  enacted  to  ^* 
be  observed  in  Ireland ;  and  therefore  by  the  statute  25  Edw.  3,  Thb^eh. 
declaring  treasons,  and  the  statute  1  Hen.  4,  c.  10,  enacting  that  High  treamm. 
nothing  shall  be  treason  but  what  was  statute,  the  treasons  enacted 
in  Ireland  in  the  time  of  Hen.  6,  and  afterwards  before  10  Hen.  7, 
were  repealed,  and  consequently  this  statute  of  18  Hen.  6,  c  3. 
But  that  seems  not  so,  for  the  general  introduction  of  the  statutes 
of  England,  being  an  aflirmatiye  law,  could  not  take  away  those  par- 
ticular statutes  that  were  made  in  Ireland  for  the  declaring  of 
treason,  such  as  this  and  that  also  of  the  same  year  for  taking  Come- 
ricke.  A  judgment,  at  that  period,  would  not  be  entitled  to  much 
weight  but  that  Lord  Hale  acquiesces  in  it  It  is  unnecessary  to 
interpret  Poyning's  law  as  making  the  25  Edw.  3  applicable  to 
Ireland,  for  the  10  Hen.  7  is  applicable  to  levjring  war  in  Ireland. 
In  KirdocKs  case  (Fost.  Cr.  L.  16-23),  decided  upon  a  statute  in 
which  the  words  "  this  realm"  occur  frequently,  a  plea  was  put 
in  to  the  jurisdiction  of  the  court,  on  the  ground  that  Scotland 
had  its  own  courts,  and  the  question  arose  whether  the  court  had 
power  to  try  cases  of  treason  committed  in  England  in  other  FA^Fitigendd's 
oonntries  than  those  in  which  they  were  committed,  or  treasons  ^'^JStifi!- 
committed  in  Scotland,  in  other  courts  than  those  of  the  coimtry  e^XT  "* 
in  which  they  were  committed.  In  that  case  the  court  held,  that 
treason  committed  in  Scotland  was  triable  in  England ;  but  it  also 
held,  that  the  words  ^^  this  realm''  meant  the  United  Kingdom  of 
Great  Britain,  and  nothing  else,  and  that  the  words  were  not 
confined  to  England.  The  next  question  is,  it  appears  to  me,  by 
&r  the  most  important — that  arising  on  the  validity  of  the  pri- 
soner's plea;  the  question  raised  by  that  plea  is,  whether  the 
prisoner  was  entitled  to  have  a  copy  of  the  indictment  and  list  of 
the  witnesses  delivered  to  him  at  the  same  time — ten  days  before 
the  trial ;  the  plea  negatives  such  delivery,  and,  if  we  be  right  in 
saying  that  the  plaintiff  in  error  was  entitled  to  this  delivery,  we 
submit  that  the  demurrer  of  the  Attorney-General,  which  admits  the 
tmth  of  that  denial,  ought  to  have  been  overruled.  This  provision, 
under  the  stat.  7  Will.  3,  c.  3,  and  7  Anne,  c  21,  also  applies  to 
all  persons  indicted  for  treasons.  The  stat  of  57  Geo.  3,  c.  6, 
entitles  persons  accused  of  the  treasons  made  or  declared  by 
that  act  to  the  benefits  of  the  provisions  of  those  two  statutes 
(7  &  8  WilL  3,  c.  3,  and  7  Anne,  c.  21),  with  certain  excep- 
tions; amongst  the  treasons  declared  by  that  act  is  the  com- 
passing or  imagining  the  death  of  the  sovereign,  to  every  person 
then  accused  of  that  offence ;  that  statute  of  Geo.  3,  gives  the 
benefits,  save  to  those  within  the  exception — where  the  overt  act 
is  an  actual  attempt  on  the  life  of  the  sovereign ;  we  say  that  the 
statute  of  57  Geo.  3,  as  originally  passed,  extended  to  Ireland,  and 
that  being  so,  that  it  gave  to  everv  person  indicted  for  compassing 
the  death  of  the  Queen,  the  benent  of  the  statutes  of  WiU.  3,  and 
of  Anne ;  and  if  that  be  so,  we  were  entitled  to  have  received  a 
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W.S.O'Bkibn,  copy  of  the  indictment  and  list  of  the  witnesses  ten  days  before 
^  ERRo^'  ^^^  ^^^'    ^^*  we  contend  that  even  if  the  statute  of  67  Gea  3 
V,  be  not  of  its  own  force  operative  in  Ireland^  that  it  is,  by  the 

Thb  QcEmr.  gtatute  11  &  12  Vict  extended  (as  to  that  part  of  it  which  is  left 
High  treaton.  unrepealed)  to  Ireland.  The  compassing^  of  the  death  of  the 
sovereign  is  defined  by  the  statute  of  25  Edw.  3.  It  will  not  be 
necessary  to  enumerate  all  the  acts  which  courts  have  construed 
to  be  compassing  the  death  of  a  sovereign:  (Fost  C.  L.  195.)  At 
the  time  when  the  statute  36  George  3  was  passed,  the  statute  of 
Edward  constituted  almost  the  whole  of  me  law  of  treasons. 
That  statute  (36  Geo.  3)  was>  as  to  treason,  both  a  declaratory  and 
enacting  statute.  It  was  a  temporary  act,  to  be  in  force  only 
during  the  life  of  the  then  sovereign,  and  during  the  next  sesaon 
of  Parliament  after  his  demise;  it  enacted,  that  ^'if  any  person 
either  within  the  realm  or  without^  compass,  imagine,  invent, 
devise,  intend  death  or  destruction,  maim  or  wounding,  im- 
prisonment, or  restraint  of  the  person  of  the  same,  our  sove- 
reign lord  the  King,  his  heirs  and  successors;"  that  is  the 
first  class  of  treasons,  all  directed  against  the  person  of  the 
sovereign.  The  next  class  of  ofiences  is  the  compassing  *^to 
FJLFitegenJd's  ^®P"^®  ^^  depose  him,  or  them,  from  the  style,  honour,  or 
argnmeDts  for  kingly  name  of  the  imperial  crown  of  this  realm,  or  of  any 
the  plaintifib  in  other  of  the  king's  dominions  or  countries."  The  third  class  of 
offences  is,  ^^to  levy  war  against  the  king,  his  heirs  and  successors, 
in  order  by  force  or  constraint  to  compel  him  or  them  to  change 
their  measures  or  counsels,  or  in  order  to  put  any  force  or  con- 
straint upon,  or  to  intimidate  or  overawe  both  houses  or  either 
house  of  I^arliament,"  or  "  to  move  or  stir  any  foreigner  or  stranger 
with  force  to  invade  this  realm,  or  any  other  of  the  King's  dominions 
or  countries  under  the  obeisance  of  the  king,  his  heirs  and  suc- 
cessors ;  and  such  compassings,  imaginations,  inventions,  devices, 
or  intentions,  or  any  of  them,  shall  express,  utter,  or  declare,  by 
publishing  any  printing  or  writing,  or  by  any  overt  act  or  deei 
being  legally  convicted  thereof  upon  the  oaths  of  two  lawfiil 
and  credible  witnesses,  &c.,  shall  be  deemed  and  adjudged  t 
traitor,"  &c.  Here,  where  you  have  the  very  words  of  the  statute 
of  Edw.  3,  I  apprehend  it  is  impossible  to  contend  that  every 
single  thing  in  the  statute  of  Edw.  3  is  not  comprised  in  the 
statute  of  36  Geo.  3.  The  object  of  the  latter  statute  was  to  make 
several  of  those  things  which  were  overt  acts  substantive  treasons 
(  WatsorCs  case,  per  Lord  EUenborough,  32  St.  Tr.  579),  and  the 
same  thing  was  laid  down  in  Thistlewoods  case,  (33  St.  Tr.  684) 
By  the  5  th  section  of  the  statute  of  36  Geo.  3,  it  is  declared  that 
every  person  accused  of  the  crimes  therein  specified  should  be 
entitled  to  the  benefits  of  the  statutes  of  WiU.  3  and  Anne ;  now 
unquestionably  that  statute  did  not  extend  to  Ireland:  it  ex- 
tended to  England  and  Scotland  only,  and  the  words  used  to 
express  England  and  Scotland  are  "this  realm;"  "the  imperial 
crown  of  this  realm."  By  the  1st  section  of  the  statute  7  TVilL  3, 
c  3,  the  party  accused  is  entitled  to  a  copy  of  the  whole  indictment 
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Sve  daj8  before  his  trial,  and  to  have  two  counsel;  by  the  2nd  w.s.O'Bribw, 
section  he  is  not  to  be  indicted  or  attainted  except  on  the  testi-  ^^  erro^' 
mony  of  two  witnesses  to  the  same  overt  act ;  by  the  7th  section  v. 

he  is  entitled  to  a  copy  of  the  jury  panel  two  days  before  the  '^hb  Qukkm. 
trial ;  and  by  the  8th  section  evidence  is  not  to  be  given  of  any  High  treaton. 
overt  act  not  expressly  laid  in  the  indictment.  In  1  Hale  P.  C. 
121^  it  is  stated  that  it  was  held  bv  the  judges  (Kelying,  19,  20, 
21)  that  if  one  overt  act  is  laid  in  the  indictment,  and  the  proof  is 
of  another  overt  act  of  the  same  or  any  other  species  of  treason,  it 
is  sufficiently  good  evidence ;  but  Hale  dissents  from  that  decision. 
Foster  (Disc  of  High  Treason,  pp.  244,  245),  in  commenting  on 
this  statute  of  WilL  3,  seems  to  assume  that  the  law  unquestion- 
ably required  two  witnesses  to  the  same  treason  before  the  statute 
of  7  WilL  3,  a  3.  This  statute  provided  further  that  no  overt  act 
not  laid  in  the  indictment  should  be  ^ven  in  evidence.  The 
7  Anne,  c.  21^  entitled  the  party  accused  to  a  list  of  the  jurors, 
at  the  same  time  as  a  copy  of  the  indictment,  and  that  that  copy 
should  be  given  ten  days  before  the  trial ;  that  then  was  the  state 
of  the  law  at  the  passing  of  the  36  Geo.  3,  c.  7.  The  Law  of 
Treasons  continued  m  Ireland,  as  settled  by  the  statute  of  Edw.  3. 
The  5  Geo.  3,  c  21,  though  it  did  not  refer  to  the  act  of  Will.  3,  gave 
to  parties  indicted  a  copy  of  the  indictment  five  days  before  trial, 
and  gave  him  a  right  to  two  counsel ;  the  other  benefits  conferred  FA.Fitagerald*8 
by  the  statutes,  the  giving  a  copy  of  the  jury  panel,  and  that  no  ^'SSStifft  in 
overt  act  which  was  not  laid  in  the  indictment  should  be  given  in  error. 
evidence,  were  not  conferred.  The  39  Geo.  3,  c  93,  enacted  that  in 
ill  cases  of  high  treason,  where  the  overt  act  alleged  in  the  indict- 
ment is  the  assassination,  or  a  direct  attack  upon  the  life  or  person  of 
the  sovereign,  the  trial  shall  be  in  the  same  manner  as  if  the  offender 
i^as  tried  for  murder,  and  that  none  of  the  provisions  of  the  statutes 
[>f  William  and  Anne,  touching  trials  for  high  treason,  should  ex- 
tend to  such  cases,  but  that,  nevertheless,  judgment  should  be  given 
ftnd  execution  done,  in  the  same  way  as  in  other  cases  of  high  treason. 
By  the  57  Geo.  3,  c.  6,  s.  3,  it  is  provided  that  the  provisions  of 
the  act  of  39  &  40  Geo.  3,  c.  93,  shall  be  extended  to  all  cases  of 
[ligh  treason  in  compassing  the  death  of  the  Prince  Regent,  where 
the  overt  act  alleged  shall  be  the  assassination  or  kiUing  of  his 
Royal  Highness,  or  any  direct  attempt  against  his  life  or  his  person, 
(Thereby  his  life  might  be  endangered,  or  he  might  suffer  bodily 
iiarm.  Then  follows,  in  the  4th  section,  the  proviso  as  to  giving 
die  benefit  of  the  statutes  7  WilL  3,  c  3,  and  7  Anne,  c  21,  to 
3er8ons  accused,  indicted,  or  prosecuted  for  treason  made  or  de- 
clared by  the  act  (57  Geo.  3),  except  in  the  cases  therein  mentioned 
)f  direct  attempts  on  the  life  of  any  heir  or  successor  of  His  Majesty, 
)r  any  direct  attempt  on  their  persons.  This  statute  extends  to  the 
^mpassing  the  death  of  the  successor  of  the  sovereign.  The  6th 
lection  says,  ^  provided  also  and  be  it  enacted,  that  tne  statute  of 
:he  54  Geo.  3,  c.  146,  intituled  'An  Act  to  alter  the  Punishment  in 
^rtain  cases  of  High  Treason,*  shall  have  the  same  effect  as  to 
lentences  and  judgments  to  be  pronounced  and  awarded  under  this 
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W.  s.  o*Bbibn,  act  as  if  this  act  had  been  made  and  passed  before  the  said  act  of 
AND  OTHERS,  {f^Q  Q^i}^  jqqj^  of  jjjg  Majcsty's  reign."     Now,  anquestionably, 
»  RRKOR,     ^1^^^  jg  ^^  ^^^  extended  to  every  part  of  His  Majesty's  king- 
Thb  Qukkk.  dom.     But  this  act  of  57  Geo.  3,  c.  6,  did,  when  originally  passed, 
H'  htnoion,  ^^^^^^  ^  Ireland ;  all  acts  which  do  not  expressly  exclude  Ireland, 
or  from  which  it  is  not  plainly  excluded,  comprehend  Ireland.    I 
apprehend  I  need  cite  no  authority  for  that ;  but  this  statute  does 
neither  the  one  nor  the  other.      The    2nd   section  says,  if  any 
person  ^^  within  the  realm  or  without "  shall  compass,  &c ;  now 
what  can  that  mean  ?     The  statute  1  &  2  Gea  4,  c  24,  provides 
that  no  person  shall  be  tried  or  attainted  except  upon  the  oaths  of 
two  lawful  witnesses ;  either  both  of  them  to  the  same  overt  act, 
or  one  of  them  to  one  overt  act  and  the  other  of  them  to  the  other 
overt  act  of  the  same  treason ;  and  it  is  further  enacted,  that  if 
two  or  more  distinct  treasons  of  divers  kinds  shall  be  alleged  in 
one  indictment,  one   witness  to  prove  one  of  the  treasons  and 
another  to  prove  the  other  shall  not  be  deemed  to  be  two  witneseea 
within  the  meaning  of  the  act.     The  act  further  provides  that  no 
person  shall  be  inmcted  for  treason  unless  the  indictment  be  found 
within  three  years  next  after  the  offence  committed.     There  were 
many  things  in  the  statute  of  Edw.  3  not  comprehended  in  the 
statute  of  36  Geo.  3,  c.  7.     In  the  statutes  of  the  39  &  40  Gea  3, 
S^tttft?"^'  and  also  57  Geo.  3,  I  called  your  lordship's  attention  to  the  care 
the  pUintifib  in  ^ith  which  the  Legislature  has  provided,  not  only  that  the  trial  shaU 
error.  be  according  to  the  ordinary  course  in  cases  of  murder,  but  also  that 

the  party  shall  be  ousted  (m  certain  cases)  of  the  benefits  of  the 
statutes  of  William  and  Anne ;  in  the  statute  of  57  Gea  3,  it 
is  done  with  such  scrupulosity,  that  it  only  refers  to  those  cases 
mentioned  in  the  39  &  40  Geo.  3,  a  93.  The  2nd  secticm  of 
the  1  &  2  Geo.  4,  proceeds  to  enact  that  trials  shall  be  had  as  in 
cases  of  murder ;  but,  departing  from  the  course  of  the  previous 
statute,  it  nowhere  proceeds  to  oust  parties  from  the  benent  of  the 
statutes  of  William  and  Anne,  as  was  done  in  the  former  acta 
The  next  statute  to  which  I  shall  refer  is  the  Crown  and  Govern- 
ment Security  Act  (11  &  12  Vict  a  12\  I  trust  I  have  shown 
that  the  treason  of  compassing  the  deatn  of  the  sovereign,  mani- 
fested by  an  overt  act,  was  a  treason  declared  by  the  statutes  oi 
36  and  57  Geo.  3,  and  that  parties  indicted  under  those  two  acts 
were  entitled  to  the  benefits  of  the  statutes  of  William  and  Anne, 
save  in  the  excepted  cases.  The  present  indictment  is  for  com- 
passing the  death  of  the  sovereign ;  unless,  therefore,  it  be  brought 
within  the  provisions  of  the  exceptions  in  the  36  Geo.  3,  a  7,  and 
57  Geo.  3,  a  6,  the  prisoner  here  was  entitled  to  the  benefits  of 
the  former  statutes-  of  William  and  Anne.  The  statute  of  11  Vict 
recites  that  doubts  are  entertained  whether  the  provisions  of  the 
36  Geo.  3,  c.  7,  made  perpetual  by  the  57  Geo.  3,  c.  6,  extended 
to  Ireland.  But  I  think  I  could  show  that  the  Legislature  did  not 
think  that  those  doubts  had  any  foundation;  but  however  that  may 
be,  if  the  Legislature  does  not  declare  anything  to  clear  up  those 
doubts,  there  cannot,  at  all  events,  be  any  intendment  in  fiivour  of 
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them  ;  and  whether  I  be  right  or  wrong  in  saying  that  the  57  Geo.  ^J,^  o-^'"'** 
3,  c.  6y  did  of  its  own  strength  extend  to  Ireland,  if  I  can  find  m  error,  ' 
in  those  parts  left  unrepealed  by  the  11  &  12  Vict.  c.  12,  what  ^• 
rives  those  benefits,  it  is  suflScient  The  1st  section  of  the  1 1  &  12  ^^  Queen. 
Vict,  a  12,  enacts  that  "  the  provisions  of  the  said  act  of  the  36th  High  treason. 
year  of  the  reign  of  King  George  the  Third,  made  perpetual  by  the 
said  act  of  the  57th  year  of  the  same  reign,  and  all  the  provisions 
of  the  last-mentioned  act  in  relation  thereto,  save  such  of  the  same 
respectively  as  relate  to  the  compassing,  imagining,  inventing, 
devising^  or  intending  death  or  destruction,  maim  or  wounding, 
imprisonment  or  restraint  of  the  person  of  the  heirs  and  successors 
of  his  said  Majesty  King  George  the  Third,  and  the  expressing, 
uttering,  or  declaring  of  such  compassings^  imaginations,  inventions, 
devices,  or  intentions,  or  any  of  tnem,  shall  be  and  the  same  are 
hereby  repealed."  Every  one,  therefore,  of  the  provisions  re- 
lating to  the  person  of  the  sovereign  are  left  unrepealed ;  the 
statute  goes  through  every  provision  of  the  former  statute,  and 
takes  them  up  one  after  another,  and  says  that  provision  to  which 
I  have  referred  shall  remain  unrepealed ;  and  is  not  that  the  treason 
of  the  statute  of  Edw.  3^  which  is  left  unrepealed  ?  Then  a  party 
indicted  for  that  treason  is  entitled  to  the  benefits  of  the  statutes 
(of  William  and  Anne),  except  in  the  excepted  cases,  if  the  overt 
act  be  an  actual  attempt  on  the  life  of  the  sovereign.  If  then,  in  F.AJltzgar«id*8 
this  indictment  no  overt  act,  coming  within  this  exception,  is  ^^lO^tife  in 
charged,  the  plaintiff  in  error  is  entitled  to  judgment.  One  of  the  error. 
overt  acts  charged  is  a  conspiracy  to  levy  war  against  the  Queen, 
to  subvert  the  constitution,  and  put  her  to  death.  But  can 
that  be  held  to  be  a  direct  attempt  on  the  life  of  the  Queen? 
[Perrin,  J. — I  suppose  it  will  not  be  argued  that  the  overt  acts 
in  the  indictment  come  within  the  exception  you  allude  to?  The 
Attamei/' General  —  Not  at  all,  my  lord.  IPerrin,  J.  —  Then, 
Mr.  Fitzgerald^,  you  need  not  enumerate  them.]  Does  not  it 
appear  firom  Foster  Cr.  L.,  that  the  overt  acts  laid  in  this  case 
are  the  very  overt  acts  held  not  to  come  within  attempts  to 
actually  assail  the  person  of  the  sovereign?  The  repeal  of  the 
provision,  that  no  overt  acts  shall  be  proved  except  those  charged 
m  the  indictment,  has  not  by  any  act  been  extended  to  Ireland. 
Afl  to  the  form  of  the  plea,  it  is  good  in  form,  and  rightly  pleaded. 
Frosfs  case  (9  C.  &  r.  129),  decides  that  the  objection,  if  well 
founded,  could  not  be  taken  after  plea  of  not  guilty,  nor  could  it 
be  taken  until  arraignment.  If  the  prisoner  had  been  later  he 
would  have  lost  the  benefit  of  the  objection,  and  in  order  to  have 
raised  it  in  the  most  solemn  manner  he  could  not  have  taken  it 
before.  In  Frosfs  case  the  objection  was  a  more  formal  one  than 
in  the  present :  the  objection  was  that  the  copy  of  the  indictment, 
and  lists  of  the  witnesses  and  of  the  jury  panel,  though  given 
more  than  ten  days  before  the  trial,  were  not  given  together — 
a  majority  of  the  judges  were  of  opinion  that  the  delivery  of  the 
list  of  witnesses  was  bad  in  point  of  law :  secondly,  a  majority 
of  them  were  of  opinion  that  the  objection  was  not  taken  in  due 

2  D  2 
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w.s.o'Briek,  time ;  and  all  of  them  were  of  opinion,  that  if  the  objection  had 

IN  ERROE, '  heen  taken  in  due  time  the  effect  of  it  would  have  been  a  jKwt- 

n  ponement  of  the  trial,  in  order  to  give  time  ftwr  a  proper  dehvery 

THE  Queen.  ^^  ^j^^   ^^^^     rj.j^^  g^  difficulty  I  have  to  meet  is,  that  not 


Hiyh  treoion,  delivering  these  lists  would  bave  been  cause  of  postponement  only. 
If  I  can  show  that,  according  to  the  principles  otpleading,  there  are 
•  pleas  to  the  same  effect  as  the  present,  I  have  taken  the  largest  step 

possible  to  establish  the  validity  of  this  plea.  In  Bac  Ab.,  tit.  Pleas 
and  Pleading,  A.,  326,  it  is  said  that  the  more  freqaent  division  of 
pleas  is  into  dilatory  or  peremptory,  "  or  they  are,  firstly,  pleas  in 
abatement;  secondly,  such  as  suspend  the  action;  thirdly,  such  as 
bar  the  plaintiff  for  ever."  I  submit  this  plea  came  within  the 
second  class.  It  is  not  a  plea  in  abatement,  because  consistently 
with  the  matters  stated  m  it,  the  indictment  may  be  perfecdy 
good;  nor  is  it  a  plea  in  bar;  but  that  the  prisoner  be  not  com- 
pelled now  to  answer,  which,  if  he  does,  according  to  Frosts  ease^ 
the  objection  will  come  too  late.  [Crampton,  J. — ^What  judg- 
ment do  you  say  that  the  court  below  could  have  pronounced?] 
A  remanet  Stephen  on  Pleading,  App.  27,  note  to  p.  67  of  teit 
Such  pleas  suspending  the  action  are  not  unknown  to  the  law: 
parol  demurrer  is  one  of  them ;  another  is  lud  prayer.  Excommu- 
nication only  amounts  to  a  suspension  until  absolution,  and  thai 
FA.Fitigera]d*8  the  causc  proceeds.     Such  a  plea  leaves  the  action  in  force,  bat 

S^^*fl& •    ^^^^  ^^  ^P  ^^^  *  certain  time.     In  Lord  Stourton  and  others  v. 
^^arn      m  p^^^gp^j^  (o  j^^y^  208),  in  debt  for  rent  the  defendant  pleaded  b 

abatement,  oy  petit  judicium  de  hreve,  &c. ;  for  that  one  of  the 

Elaintiffs  ist  a  Popish  recusant,  and  therefore  quasi  excommumcat, 
y  Stat  3  Jac.  1,  to  which  the  plaintiffs  demurred,  and  the  coiirt 
resolved  that  the  defendant,  to  avail  himself  of  that  statute,  must 
plead  in  suspension,  and  not  in  abatement,  because  the  writ  is  not 
abated  thereby,  but  only  suspended.  The  plea  of  sanctuary  was 
somewhat  of  the  same  kind ;  but  the  law  is  so  obscure  on  the 
subject,  that  I  do  not  wish  to  rely  on  it.  If  the  objection  on  which 
the  plaintiff  in  error  relies  is  not  sustained  by  this  plea,  I  do  not 
think  it  is  in  the  wit  of  man  to  suggest  any  way  by  which  it  csn 
be  sustained;  therefore  I  hope  that  the  court  will  struggle  to 
uphold  this  plea.  [Perrin,  J. — Would  you  hold  that,  if  V^e  plea 
did  not  apply  to  one  count,  there  could  be  a  postponement  of  the 
trial  ?]  Ijie  plea  amounts  to  this,  there  is  sometning  which  I  am 
bound  to  answer,  but  not  now.  A  plea  to  the  jurisdiction  i§  to 
a  certain  extent  in  the  nature  of  a  declinatory  plea:  (Com.  Dig.  tit. 
Plea  in  Abatement,  D.  3.)  In  3  Bac  Abr.  632,  tit.  In^cy  and  Age, 
L.  9,  it  is  said — "  In  a  writ  of  error  upon  a  judgment  for  diva« 
things  against  an  infant,  upon  a  recoveir  by  his  ancestor,  if  the 
infant  disclaims  for  part,  by  which  the  judgment  ia  to  be  reveraed 
for  error  therein,  yet  for  the  nonage  of  the  infant  the  parol  shall 
demur  for  the  rest,  and  this  shall  make  the  parol  also  to  demur  ibr 
that  in  which  the  infant  hath  disclaimed,  because  it  is  but  one 
record ;  and,  therefore,  if  he  hath  his  age  as  to  part  he  shall  hare 
it  for  the  whole."     [Crampton,  J. — It  would  be  very  difficult  to 
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hsAdy  that  if  your  plea  could  be  sustained,  there  could  be  a  post-  W.S.O'Briew, 
ponement  as  to  one  count  and  not  as  to  all.]  It  is  also  laid  down  ^S?brk  ™' 
that  **  in  an  assize  hj  three  coparceners,  if  the  tenant  claims  as  «. . 

tenant  by  the  curtesy  of  the  whole,  and  prays  in  aid  of  one  of  the         Q^gB^- 
I^aintiflb  in  reversion  within  age,  and  hath  aid  of  him  by  which  Bigh  trea»<m, 
the  parol  ought  to  demur  for  the  third  part,  that  belongs  to  the 
infant  and  not  for  the  rest,  yet,  because  the  assize  shall  not  be 
taken  by  parcels,  it  shall  demur  for  the  whole:"  (Bac.  Abr.  tit. 
Infimcy  and  Age,  L.  9.)     I  do  say  that  this  applies  more  strongly 
to  the  case  of  an  indictment.     [The  sixth  point  noted  was  aban- 
doned.]    The  seventh  point  is  the  peremptory  challenge.     The 
statute  of  1  &  2  Geo.  4  shows  that  then,  at  all  events,  the  party 
had  a  right  to  challenge  thirty-five  peremptorily ;  the  9  Geo.  4, 
e.  54,  s.  9,  provides,  that  no  person  arraignea  for  treason  or 
murder,  or  for  other  felony,  shall  peremptorily  challenge  more 
than  twenty.     As  the  law  then  stood,  petty  treason  was  not 
abolished,  and  I  would  submit  that  the  meiining  is,  that  it  enacted 
tbat  from  such  treasons  as  are  like  other  felonies,  the  right  to 
eballenge  more  than  twenty  jurors  peremptorily  is  taken  away,  and 
that  these  words,  from  theur  collocation,  and  the  word  ^^high"  not 
being  added,  would  import  that  it  only  referred  to  such  treasons 
and  not   to   high  treasons,  and  the  language  of  the  statute  of 
22  Hen.  8,  c.  14  (2  Hawk.  lib.  2,  c  43,  p.  505),  would  seem  to 
import  that  such  meaning  was  in  the  mind  of  the  Legislature. 
The  eighth  point  is,  that  the  allocutus  is  bad,  that  the  demand  was 
not  whether  the  prisoner  had  anything  to  say  why  judgment  of 
death  or  execution  should  not  be  passed  upon  mm:  {Rex  v.  Geary , 
1  Show.  132 ;  K  v.Speke,  3  Salk.  258 ;  and  Anonymous^  3  Mod.  265  ; 
J2L  v.  JRayce,  4  Burr.  2086.)     In  capital  cases  the  prisoner  must 
always  be  asked  the  question.     It  is  an  essential  part  of  the  pro- 
ceeding: (Com.  Dig.  tit.  Indictment,  N.)    The  precedents  are  all 
one  way :  (1  Chit.  Cr.  L.  700.)    K  the  sentence  is  required  to  be 
entered  on  the  record,  is  not  this  the  most  material  part  of  it  ? 

David  Lynchy  for  the  crown. — The  first  objection  to  which  I  shall  D.  Lynch*« 
advert  is  the  form  of  the  caption.  [Here  the  learned  counsel  read  the  ^^nunent  for 
caption,  which  has  been  already  stated].  Now  if  the  caption  went  "^^ 
no  Airther,  it  is  a  full  and  sufficient  caption ;  it  alleges  the  court 
at  which  the  indictment  was  found,  the  persons  who  composed  the 
oourt,  and  it  goes  on  to  aver  that  those  persons  were  nominated  and 
i^pointed  in  this  behalf.  What  more,  then,  is  required  ?  They  must 
9,rer  against  the  record,  if  they  say  there  is  a  want  of  jurisdiction : 
what  is  relied  upon  for  the  plaintiffs  in  error  is,  that  the  justices 
were  appointed  by  letters  patent,  and  that  those  letters  patent  were 
£rected  to  them  ^^  and  others."  I  shall  merely  refer  to  one  or  two 
■athorities  to  show  that  this  caption  is  sufficient.  In  2  Hawk. 
P.  C.  lib.  2,  c.  25,  s.  119,  edit,  of  1824,  it  is  said,  ['But  it  hath 
been  adjudged  that  it  is  sufficient  to  set  forth  that  it  (the  indict- 
ment) was  taken  before  J.  S.,  a  coroner  in  the  county,  without  saying 
that  he  was  a  coroner  for  the  county,  for  that  cannot  but  be  in- 
tended;" and  in  sect.  123,  Hawkins  says,  '^Yet  it  hath  been  ad- 
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W.  S.  O'Brien,  judged  that  it  is  not  necessary  for  the  caption  of  an  indictment  taken 
IK  ERROR,  '  A^  A  general  sessions  of  the  peace,  to  style  any  of  the  justicee  of  the 
V-  quorum,  because  it  sufficiently  shows  tnat  one  or  more  of  them  were 

The  Qukkk.  ^^^y^  ^^  showing  that  the  sessions  was  a  general  one."  In  A  v. 
Hightreaton,  Royce  (4  Bur.  2086),  an  objection  somewhat  similar  was  made^ 
and  the  court  held  that  it  is  not  necessary  to  set  oat  at  length  the 
commission  of  gaol  delivery :  that  is,  that  by  setting  ont  that  it  was 
a  Commission  of  Oyer  and  Terminer,  and  that  it  was  the  Queen*8 
Judges  who  were  there,  it  was  enough.  This  is  a  matter  in  which, 
if  there  was  a  want  of  jurisdiction,  the  prisoner  was  not  without 
remedy ;  for  if  the  prisoner  was  tried  by  persons  who  had  not  ju- 
risdiction, a  writ  of  error  might  have  been  brought  on  that  ground. 
The  letters  patent  might  have  been  produced ;  but  the  objection 
made  here  is  averring  against  the  record  itself,  and  the  court  are 
asked  to  find  that  what  is  alleged  by  the  record  is  false.  In  the 
case  of  Rice  and  Hayes^  in  Error ^  v.  The  Queen  (2  Cox's  Crim.  Ca& 
105),  in  this  court  in  1846 ;  and  in  the  case  of  Fofforty,  in  Emr, 
V.  The  Queen  (2  Cox's  Crim.  Cas.  105),  the  same  form  of  caption 
was  used,  and  no  such  objection  was  taken.  As  to  the  second 
ground  of  error,  that  the  five  counts  on  which  the  conviction  was 
had  are  not  sufficient  in  law,  Mr.  FitzgerdUCs  ai^ument  was  founded 
on  a  proposition  from  which  I  dissent,  that  the  treasons  in  this  case 
D.  Ljnch'8  depended  on  the  stat.  of  Edw.  3.  The  treasons  here  are  all  treasons 
argument  far  at  common  law :  (3  Inst  9.^  In  2  Hale  P.  C.  189,  it  is  laid  down 
e  crown.  ^^^  ^^  j£  ^^  offence  were  nigh  treason  at  the  common  law,  and 
a  declarative  act  of  Parliament  declares  it  so,  as  the  statute  25 
Edw.  3,  de  proditoribusj  the  indictment  is  good,  with  a  concluffloa 
contra  formam  statutiy  or  without  such  conclusion."  The  statute 
does  not  create  the  offence ;  it  declares  that  what  was  treascm  at 
common  law  is  treason:  (Cpke  Litt.  141,  b.)  The  conunon  law  d 
England  was  received  into  Ireland  in  the  time  of  King  John,  so 
there  must  be,  under  any  circumstances,  a  well  charged  treason  at 
common  law.  One  of  the  treasons  declared  in  the  Statute  of 
Edward  is,  ^*  if  a  man  do  levy  war  against  the  kin^  in  his 
realm :"  is  not  the  natural  construction  of  Poyning's  £*aw,  that 
certain  laws  were  found  good  and  useful  statutes  for  England  and, 
therefore,  instead  of  passing  the  same  statutes  for  Ireland,  the 
Irish  Legislature  said,  we  will  take  them  as  applicable  to  Ire- 
land ;  that  is,  ^*  the  statute  passed  in  England  shall  be  in  force  in 
Ireland,  as  if  it  were  passed  in  Ireland  concurrently  with  the 
English?"  [Crampton,  J. — What  do  you  say  is  the  meaning  of 
"  this  realm  in  this  indictment  ?]  The  venue  where  the  offence  is 
laid ;  Ireland  is  a  realm  of  the  Queen.  It  is  objected  that  the 
words  of  this  indictment  do  not  follow  the  words  of  the  statute  of 
25  Edw.  3.  But  that  statute  did  not  mean  that  the  words  whidi 
define  the  offences  are  to  be  used  in  describing  the  offence.  It  has 
never  been  held  necessary,  according  to  the  course  of  precedentii, 
to  take  up  the  words  "  his  realm  *'  in  describing  the  ofience  of 
levying  war  against  the  Queen.  The  precedent  in  Feet.  C.  L.  4-fi, 
supports  my  argument,  and  that  indictment  was  held  sufficient: 
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Watsarin  case,  32  St.  Tr.  19 ;  ib.  756 ;  TTustlewootTs  case,  33  St  Tr.  W.S.O'Bmbn, 
r09.)  If  the  levying  in  Ireland  be  a  treason,  we  have  well  alleged  ^^^^^' 
i  levyiiig  war  in  Ireland  against  the  Queen ;  the  uniform  course  of  v. 

>recedent8  and  of  practice  has  been  in  accordance  with  this  view   The  Quekw. 
>f  the  enactments.     It  is  contended  that  by  the  statutes,  as  they  hwA  treaton, 
low  stand  in  this  country^  the  prisoners  ought  to  have  had  the  privi- 
^es  of  the  statutes  of  William  and  Anne,  but  they  are  not  entitled 
o  any  such.  The  foundation  of  Mr.  FitzgeraldCs  argument  has  been 
\3aSy  that  the  36  Geo.  3,  regarding  the  treason  of  the  death  of  the 
^een,  is  co-extensive  with  the  enactments  of  Edw.  3.  The  object 
f  the  statute  was  only  to  declare  such  portions  of  the  25  Edw.  3 
fl  the  times  particularly  required ;  and  as  regards  the  provisions 
"elating  to  overt  acts,  the  statute  of  Edw.  3,  before  the  passing  of 
\%  Geo.  3,  applied  to  two  classes ;  it  embraced  both  the  acts  of 
xnnpassing  and  the  causing  the  actual  death  of  the  sovereign — 
Sbses  where  the  consequences  of  the  act  would  be  the  causing  of 
lie   death  of  the  sovereign:  (Fost.  Cr.  L.  194;  and  t^.  196.) 
Before  the  36  Geo.  3,  was  passed,  the  law  of  treasons  stood  by 
xmstruction,  as  applicable  to  two  classes  of  offences — such  as  aimed 
it  the  person  of  the  sovereign,  and  such  as  by  their  consequences 
might  imperil  his  life:  {WaisorCscase,  32  St.  Tr.  579.)    Wbat  the 
16  Geo.  3,  did^  was  merely  this,  to  t^e  those  acts  which  were  more 
plainly  acts  of  treason,  and  declare  that  the  stat.  of  25  Edw.  3,  p  Ljn^'g 
implied  to  them.     The  title  of  the  act  of  57  Geo.  3,  c.  6,  is  '^  An  aigmnent  for 
Act  to  make  perpetual  certain  parts  of  an  Act  of  the  Thirty-sixth  *^«  c^wn. 
Y'ear  of  His  present  Majesty,  for  the  Safety  and  Preservation  of 
EBs  Majes^'s  Person  and  (rovemment  against  Treasonable  and 
Seditious  Practices  and  Attempts,  and  for  the  Safety  and  Pre- 
servation of  the  Person  of  His  Royal  Highness  the  Pnnce  Regent 
■minst  Treasonable  Practices  and  Attempts.''    It  is  a  statute  ap- 
{Hying  so  much  of  the  treasons  declared  as  shall  suffice  for  the 
|«eservation  of  the  person  of  the  sovereign ;  it  was  passed  to  pre- 
vent acts  against  the  person  of  the  sovereign,  which  we  know  at 
that  time  was  necessary,  and  that  was  plainly  the  meaning  of  it.   It 
was  referable  to  acts  personally  affecting  the  sovereign;  every  one 
of  its  provisions  were  directed  to  that  class  alone ;  every  one  of 
those  acts  were  treasons  by  the  stat.  of  Edw.  3,  but  it  is  not  co- 
extensive with  that  statute.      If  this  view  is   right,  the  whole 
argument  on  behalf  of  the  plaintiff  in  error  is  demolished,  for  there 
is  nothing  else  to  give  him  the  benefit  of  these  statutes.    Acts  had 
been  done  to  the  Prince  Regent  which  made  it  necessary  to  extend 
the  provisions  of  the  act  to  him,  to  extend  the  personal  protection 
to  faun.     Does  not  that  show  that  the  Legislature  in  this  case  only 
regarded  acts  relating  to  the  person  of  the  sovereign,  and  not  acts 
rehting  to  the  majesty  of  the  sovereign?     Now  the  title  and 
preamble  of  the  late  act  of  11  &  12  Vict.  c.  12,  are  a  legislative 
interpretation  of  the  application  of  this  statute,  merely  to  cases 
of  personal  danger  to  the  sovereign ;  the  36  Geo.  3,  only  applied 
to  such  treasons ;   it  left  uncovered  a  portion  of  the  statute  of 
25  Edw.  3 ;  leaving  other  cases  to  be  tried  and  adjudged  upon  the 
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W.S.O'Bribn,  statute  of  Edw.  3 :  when  a  treason  like  the  present  is  only  ooo- 
iN  B^^oi^^'  structively  against  the  person  of  the  sovereign,  it  comes  under 
o.  the  statute  of  Edward,  and  these  statutes  (of  Geo.  3)  do  not  apply. 

HB  luBEx.  gy^  there  is  another  view  of  the  case  whidi,  even  if  it  be  not  plain 
High  treaaon,  on  the  Other  grounds  which  I  have  submitt^  would  seem  to  ood- 
clude  the  question.     It  cannot  be  contended  that  the  36  Gea  3, 
c.  7,  was  more  than  an  English  act.     The  57  Gea  3,  c  6,  b v  the 
1st  section^   after    enacting    certain    of   the    provisions   of  the 
previous  statute  of  36   Geo.   3^  c.   6,  makes  them    perpetml, 
but  in  the   portion   of  the    statute  of  36   Geo.   3,   mentioned 
in  the  57  Geo.  3,  there  is  no  mention  of  trials;   can  it,  then, 
be  alleged  that  by  the  statute  of  57  Gea  3,  the  statute  of  36 
Geo.  3  was  in  that  respect  extended  to  Ireland?     It  is  a  wdi 
understood  principle  that  where  a  temporary  act  is  extended,  it  ii 
the  first  act  which  forms  the  enactment,  and  not  the  latter ;  and  it 
is  so  even  where  a  temporary  act  has  been  allowed  to  ex^nre,  and 
the  only  effect  is  as  if  the  first  statute  had  been  made  perpetnal  tiie 
moment  it  was  passed ;  for  that  I  cite  Dinghy  v.  Moore  (Cia  EL 
1750);  K  V.  Morgan  (2  Str.  1066);  Shipman  v.  Henbett  (4  T.  R 
109) ;  Dwarris  on  Statutes,  p.  528,  last  edit     What  follows  neoo- 
sariiy  is,  that  57  Geo.  3  has  done  no  more  than  make  36  Gea  3  per- 

Eetual,  as  if  it  had  been  so  made  the  day  it  was  passed.  It  cannot 
e  contended  that  before  the  11  Vict,  a  party  could  be  indicted  fir 
J^^^J^^  ofiences  under  the  57  Geo.  3.  In  Archbold's  Cr.  L.,  and  the  other 
books,  the  proceeding  is  always  said  to  be  under  the  36  Gea  3 ;  but 
the  11  &  12  Vict.  c.  12,  does  not  render  the  36  Gea  3  applicable  to 
Ireland.  The  section  says,  **  Be  it  declared  and  enacted,  thatsodi 
of  the  said  recited  provisions  made  perpetual  by  the  said  act  cf 
the  fifty-seventh  year  of  the  reign  of  King  George  the  Thiid 
as  are  not  hereby  repealed,  shall  extend  to  and  be  in  force  ii 
that  part  of  the  Umted  Kingdom  called  Ireland."  This  de- 
claration is  not  as  in  ordinary  declaratory  acts.  The  woid 
^^  declare  "  is  here  used  not  to  give  operation  to  the  past,  but  to 

1)rovide  for  the  future.  It  purports  to  declare  what  snail  be  dn 
aw  for  the  future.  A  declaratory  act  is  an  act  declaring  whatdM 
law  was  fromt  he  very  commencement  of  the  act  thereby  refenrel 
to.  The  2nd  section  of  the  11  &  12  Vict  c.  12,  is  not  a  declantioB 
of  law  antecedently  existing.  There  is  nothing  in  the  late  set 
^ving  the  benefit  of  the  statutes  of  William  ana  Anne  to  partieB 
mdicted  in  Ireland;  and  there  is  nothing  unreasonable  m  dn 
construction  for  which  I  contend  that  the  privil^es  confenred  hj 
those  acts  were  not  extended  to  Ireland ;  there  may  have  bed 
good  reasons  for  it,  but  it  is  enough  for  me,  withoat  suggestiiig 
any,  to  submit  that  they,  in  fact,  have  not  been  extendeoT  The 
statute  of  11  &  12  Vict,  ^aks  of  two  different  things,  the  31 
Geo.  3,  c.  7,  and  the  part  ot  it  made  perpetual  by  the  57  Gea  3; 
c.  6.  If  before  the  passing  of  the  11  &  12  Vict,  the  prisoners  ware 
not  entitled  to  the  benefits  of  the  statutes  of  William  the  l%inl 
and  Anne,  they  were  not  now  entitled.  As  to  the  (dea  put  in,  ^ 
is,  I  submit,  no  plea  at  all ;  it  is  not  any  plea  knovm  or  recognized 
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lie  law ;  it  asks  the  court  to  ^ve  a  judgment  which  they  could  W.S.O'Beibw, 
jive.  The  judraient  prayed  is,  "that  he  be  not  now  compelled  ^Sr^mulo^' 
iswer"  the  indictment.    There  is  no  certainty  in  that:  wnat  is  v. 

event  a  party,  if  that  judmnent  be  given,  bein^  put  forward  the  Thb  Qusew. 
day  and  called  on  to  plead,  and  then  the  same  thing  goin^  on?  If  £igkH^9a9(m. 
plea  is  good,  a  man  nuff ht  never  be  capable  of  being  tried/oecause 
yy  of  the  indictment  is  to  be  given  when  demanded,  and  then, 
t  did  not  choose  to  ask  for  it,  he  might  never  be  tried  at  all. 
a  matter  of  practice  for  the  court  below,  and  not  the  subject 
^  plea.  [Champton,  J. — What  Mr.  Fitzgerald  says  is,  that 
padgment  which  the  court  should  give  would  be,  that  the 

be  postponed  to  a  particular  day,  and  that  the  prisoner 
emanded.]  Roohwood^s  case  (13  St.  Tr.  155),  and  CooKs 
{ib.  330).  Is  this  anomally  to  appear  upon  the  record :  the 
mer  is  amugned,  and  he  makes  no  demand  for  these  matters, 
yet  pleads  that  he  has  not  received  them?  [FitzgerdUL — 
demand  is  necessary  under  the  statute  of  Anne,  it  is  under 

statute  of  Will  3.  Moobe,  J. — ^In  England  the  things  spe- 
Bd  must  be  given  without  any  demand.]  The  things  specined 
^  statute  of  Anne ;  but  the  copy  of  the  indictment  must  be 
■*ttded.  [Moobe,  J. — They  must  be  given  whether  the  in- 
dent is  demanded  or  not]  It  is  only  a  matter  of  practice. 
y^icatei^  C.  &  P.  129),  shows  that  these  things  are  merely  ^  Lynch's 
^  to  be  claimed  of  the  court  below  before  trial.  By  the  plea  ai^entftr 
^^'^ctaary,  a  certain  judgment  was  demanded,  the  pleading  stood  tho  crown. 
^'  ftfter  a  man  had  abjured  and  confessed  his  crime,  he  prayed 
^  I'eatored  to  sanctuary,  but  if  taken,  he  had  to  plead  sanc- 
J}  and  pray  to  be  restored  to  sanctuary;  that  is  a  certain 
?^^iit  Suppose  not  guilty  had  been  pleaded  to  the  first  five 
^s  and  the  plea  in  abatement  was  one  admittedly  put  in,  and 
^^^^able  of  being  put  into  the  count  charging  the  endangering 
^^  personal  safety  of  the  Queen.  [Moobe,  J. — Your  a^u- 
t^,^  then,  that  it  is  a  plea  pleaded  only  to  one  count]  Yes ; 
^^  18  too  large  if  pleaded  to  the  whole  indictment ;  it  is  as  if 
M  said,  I  won't  plead  to  five  good  charges,  because  I  have  no 
M  to  be  called  on  to  plead  to  a  sixth.  The  charges  in  the  counts 
in  indictment  are  separate  and  must  every  one  be  answered.  In 
trrJei  V.  Jamieson  (5  T.  B.  553),  the  plea  was  held  bad,  because 
nB  pleaded  to  the  whole  dedaiation,  but  it  only  answered  one 
tke  causes  of  action.  [Cbampton,  J. — The  plea  here  is  not  a 
I  to  any  part  of  the  inmctment,  but  a  protest  against  the  whole 
ietment  by  the  prisoner,  that  he  ought  not  to  be  called  on 
mswer  any  part  of  it]  R  v.  Shakespeare  (10  E.  83.)  As 
lie  question  of  the  challenge  by  stat  10  &  11  Car.  2,  c.  9, 
2h  has  not  been  referred  to,  it  is  only  allowed  in  cases  of 
I  and  petty  treasons  to  challenge  twenty  peremptorilv.  In 
9  Grea  4,  c.  54,  s.  8,  limiting  the  number  of  chidlenges, 
e  18  no  r^itriction  as  to  petty  treason.  As  to  the  last  point 
sh  has  been  argued,  the  K)rm  of  the  aUoeutus^  I  submit  it  is  a 
yu  ni.  2  E 
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W.S.O'Beirn,  correct  one,  though  other  forms  have  been  used.     In  Comyn's 

^D?EKBo^*  Digest,  tit.  Indictment  N.,  "  so  judgment  ought  not  to  be  without 

»'.  a  demand  si  quid  dicere  haheat  quare  Jtidictum  non,  Sfc,  ;"  that  ii 

The  QuEEy.  ^]r^Q  question  why  any  judgment  shall  not  be  passed :  (R.  v.  G^orjf, 

Eightreatan,   1    Show.    132;    R.   V.  Smith,    3    Salk.    358;    4  Blackst   375; 

Sir  John  Perrotfs   case,    1    St.   Tr.    1326  ;    Southampton's  coi^ 

1  St.  Tr.  1333.)     The  very  question  which  was  asked  in  Froiti 

case  (9  C.  &  P.  129),  is,  "what  have  you  to  say  why  jud^ent 

should  not  be  given  against  you  to  die  according  to  law  r   Bat 

though  that  may  have  been  a  more  formal  mode,  still  it  is  not 

the  whole  judgment ;  for  in  treason  the  judgment  is  not  merely  d 

death,  it  goes  further  than  that ;  the  asking  the  prisoners  is  merdjr 

saying,  if  you  have  anything  in  the  way  of  pardon  or  arrest  of 

judgment  to  say,  now  is  your  time. 

Arjfumaitof  Whiteside,  Q.  C.  (for  W.  S.  O'Brien),  in  support  of  the  error  «i- 

Whiteside,  Q.C^  signed  upon  the  caption,  cited  or  referred  to  the  following  caM 

forth«priBoiier8.aj^^j  authorities:  Leicester  y.  Haydon  (Plowd.  334);  3  Inst  231^ 

Bacon's  Ab.  tit.  Authority  D. ;  2  Hawk.  P.  C.  c.  50,  s.  3;  ifcy-r^ 

Hewins  (9  C.  &  P.  789).     In  the  precedents  of  important  cases  Vb 

the  state  trials,  the  words  of  the  omission  of  which  we  complain  ve 

always  found.     When  it  is  a  commission  issued  to  two  or  t!^S!^ 

"  and  others,"  it  always  states  that  those  before  whom  the  Lk^&^ 

ment  was  taken  have  authority  to  take  it :  (Chitty's  Cr.  Lavc^  ^ 

191.  Bead  the  form  of  a  caption  reciting  a  commission  of  Oy  •►  ^ 

Terminer.    Hardy's  case,  24  St.  Tr.  230 ;  Home  Tooke's 

St  Tr.  651.)     So  in  Frosfs  case  (Gumey's  Beport,  13);  T 

Cr.  Law,  3.     Mr.  Lynch  has  argued  that  the  latter  words, 

show  the  authority  under  which  the  court  sat,  are  immaterift 

that  the  previous  parts  show  the  authority,  and  that  we  are  "      ^ 

short  at  the  word  "appointed^"  but  how  are  the  three  IX 

judges  authorized  to  sit  at  a  special  commission  directed 

and  others  ?     As  in  the  case  in  Plowden,  where  seven  ry 

and  eight  others  were  authorized  to  take  the  indictment,  tlf: 

of  Rex  V.  Royce  (4  Burr.  2073),  which  has  been  cited  for  the 

is,  according  to   my  interpretation,  clearly  the  other  way.. 

conunission  there  was  thus : — ^*  of  whom  our  said  lord  th# 

wills  that  the  said  Sir  Henry  Gould  or  James  Hewat,  E 

shall  be  one ;"  and  therefore  Lord  Mansfield  said  there  cor 0^:1 

no  objection :  so  here,  if  the  caption  stated  that  our  lady  the    ^  ^ 

willed  that  these  three  judges  should  be  three  of  the  commist^ 

to  execute  this  commission,  it  would  be  well  enough.     As 

second  ground  of  error  assigned — in  cases  of  high  treason  th« 

be  no  extension  beyond  the  exact  letter  of  the  law;  **to  s' 

a  rebel  out  of  the  kingdom  is  not  adhering  to  the  king*8 

(3  Coke  Inst.  11.)     That  is  put  by  Coke  to  show  how 

law  regarding  treason  is:  (1  HawK.  P.  C.  c  2,  ss.  28  and  4» 

is  treason  to  slay  the  Lord  Chancellor  or  judges  in  eyre,  b 

not  treason  to  slay  barons  of  the  Exchequer.    There  is  one 

treasons  which  is  local,  the  other  not;  such  as  compasdng  th< 
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of  the  king;   the  other  class,  such  as  bringing  in  false  money,  ^•S-O'^^i'^t 
skiyjng  the  Chancellor,  ^ving  aid  to  enemies :  (7  Rep.  23,  31,  a.;  ^S^MSSf' 
1  Hawk.  c.  2,  s.  87.)      In  33  Eliz.  it  was  resolved  by  all  the  ^' 

judges  that  for  a  treason  done  in  Ireland  the  oflFender  may  be  tried,  ^"'  Q^^y- 
by  the  stat.  35  Hen.  8,  in  England,  because  the  words  of  the  statute  Bi^htrwuon, 
are  '^  all  treasons  committed  out  of  the  realm  of  England''  (3  Coke 
Inst.  11):  and  they  all  resolved  that  Ireland  was  out  of  the  realm 
of  England.  Therefore,  if  a  man  had  committed  treason  in  Ire- 
kmd,  he  could  have  been  tried  in  England,  because  it  was  out  of 
the  realm,  and  there  was  a  special  act  of  Parliament  for  that  pur- 
pose. Now,  as  to  whether  levying  war  is  in  Ireland  treason, 
nothing*  can  be  more  clear  than  the  distinction  taken  in  this  statute 
between  the  realm  of  England  and  the  land  of  Ireland.  We  con- 
tend that,  under  and  by  virtue  of  Poyning's  Act,  the  statute  of 
Edw.  3  is  to  be  taken  here  exactly  as  it  stood,  and  that  the  court 
have  no  power  to  alter  a  letter.  The  Legislature  has  not  framed 
any  law  to  make  it  apply  in  terms  to  Ireland.  The  act  of  Edw.  3 
18  to  be  applied  exactly  as  it  stands ;  the  portion  of  it  in  force  in 
Ireland  is  to  be  applied  there,  and  the  portion  not  in  force  cannot 
be  applied.  It  has  been  argued  for  the  crown  that  this  act  of  Edw.  3 
ia  to  be  interpreted  as  if  originally  passed  in  Ireland ;  but  that  is 
not  so :  levymg  war  in  Ireland  is  not  a  ^*  levying  war  within  the 
realm"  within  the  statute  of  25  Edw.  3,  any  more  than  the  im-  Argnmait  of 
porting  the  false  money,  mentioned  in  the  act,  is  an  offence  l^^^^f^^^ 
in  Ireland ;  the  offence  must  be  brought  within  the  letter  of  ^  ""**' 
the  statute:  {Sheares's  casCy  27  St.  Tr.  255;  M'Canris  case^ 
»7  St  Tr.  399 ;  Rex  v.  Bymey  28  St.  Tr.  805 ;  Oliver  Bond's 
tase,  27  St.  Tr.  523;  R.  v.  Roche,  28  St.  Tr.  753;  R. 
w.  Kirmariy  31  St  Tr.  543;  DorarCs  case,  28  St  Tr.  1041; 
Emmefs  case,  28  St  Tr.  1097.)  There  is  now  no  treason  at 
oommon  law,  in  consequence  of  the  obscurity  of  the  law  and 
the  decisions  upon  it:  (4  Blackstone's  Commentaries,  76; 
S  Inst.  21.)  Hale,  in  1  P.  C.  86,  speaks  very  clearly  to  the  same 
sffect  There  is  no  instance  in  moaem  times  of  any  treason  by 
XMnmon  law.  The  plain  meaning  of  the  statute  of  Edw.  3  is,  that 
io  treasons  shall  be  considered  treasons  any  longer  except  those 
nentioned  in  it  The  expression,  ^Hhis  realm,"  in  the  indict- 
nent,  means  the  United  Kingdom ;  but  in  the  act  on  which  the 
indictment  is  founded,  the  words  are  '^  his  realm."  [Crampton,  J. 
— ^What  would  you  say  is  the  meaning  of  "  reahn  ?"]  I  would 
mj  the  United  Kingdom.  [Here  the  learned  counsel  read  a  por- 
aon  of  the  indictment  and  the  overt  acts.]  This  charge  is  founded 
m  the  act  of  25  Edw.  3,  and  I  subnut  that  it  is  an  offence 
IB  much  affecting  the  life  of  the  sovereign  now  as  ever.  It  is  an 
extraordinary  thing  to  say  that  endeavouring  to  destroy  the  govem- 
nent,  &c.,  can  be  done  without  danger  to  the  life  of  the  sovereign. 
[  submit  that  the  same  interpretation  must  be  given  to  the  36  Geo.  3, 
ind  to  the  11  &  12  Vict,  as  to  the  25  Edw.  3 :  the  crime  is  in  the 
ntent ;  the  overt  act  is  only  the  means,  it  is  not  the  crime :  (1 

2  E  2 
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Tnd  o'^u'  ^*  ^'  ^'  ^  ^^'^    ^^  *^®  court  were  now  for  the  first  time  to  interprot 

nr  RBBOB, '  the  act,  I  am  sure  your  lordships  would  give  the  same  inteipretatioii 

^*  to  it  as  has  been  from  the  earliest  times,  and  hold  that  tne  thing 

The  Queen.  ^ji||y.ggj  jj^j-g  could  not  be  effected  without  danger  to  the  soyerdgn. 

High  treoMw.  In  3  Inst.  6,  it  is  laid  down  to  be  an  overt  act  of  compaadng  ue 
king's  death,  to  imprison  him,  or  take  him  into  the jpai^s  power. 
Now  these  acts  are  not  at  all  as  strong  as  the  words  contained  in 
the  charge  in  this  case :  (3  Inst  12 ;  Lard  Essex^saue,  9  St.  Tr.  491; 
Lord  CobhanCs  case,  1  St  Tr.  220l)  Lord  Essex,  tlioogh  he  had 
an  affection  for  the  sovereign  (Hale's  P.  C.  110,  111,  119),  yet, 
because  he  took  possession  of  the  person  of  the  soYerdgn,  was 
convicted  and  executed.  From  a  war  levied  to  dethrone  Her  Mft- 
jestv,  and  to  subvert  the  constitution,  with  great  deference  be  it 
spoken,  Her  Majesty  would  be  in  much  greater  daneer  than  from 
the  shot  fired  by  a  half-maniac  at  Her  Majesty  as  me  was  going 
along  the  streets  of  London.  This  indictment  does  not  charge  a 
levying  war  for  a  limited  or  partial  purpose,  but  to  destroy  thi 
constitution:  (Hale,  197,  210,  211,  s.  3 ;  Rex  v.  Harding,  2  Vent 
316;  WaUorCs  case,  23  St  Tr.  1390;  Hardtfi  ease,  24  St  Tr. 
202^  204.)  Therefore,  upon  the  doctrine  contained  in  some  of  thoee 
cases,  the  charge  of  endeavouring  to  subvert  the  whole  constitatioo 
must  involve  an  offence  against  the  person  of  the  sovereign :  {Bonn 

Argameotof      Toohis  case,  20  St  Tr.  730.)      The  king  is  bound  to  support 

"^^^  ^^•»  his  government  The  36  Geo.  3,  c  7,  was  not  introduced  ftr 
''^'*"**"'  the  purpose  of  extending  or  altering  the  law,  but  for  the  inn*- 
pose  01  making  overt  acts  of  compassing  the  king's  death  n^ 
treason:  {Watsoris  case,  23  St  Tr.  579;  ThisUewootTs  case,  3S 
St  Tr.  919,  per  Lord  Tenterden.)  Everything  that  was  treason 
was  an  offence  agidnst  the  person  by  the  statute  of  £dw.  3,  k 
so  by  the  statute  of  36  Geo.  3,  &  7,  (read  sect  5);  it  is  both  a 
declaratory  and  an  enacting  statute.  The  5  Gea  3,  o.  21,  gave  to 
persons  accused  a  copy  of  the  indictment  five  days  before  tiiiL 
The  36  Geo.  3,  c  7,  rives  the  benefit  of  7  Will  3,  c  3,  and  7 
Anne,  to  all  persons  indicted  for  any  treason  made,  or  deckred  to 
be  made,  b^  tnis  statute.  The  next  act  passed  was  39  Gea  3,  c  93, 
which  provides  that  in  all  cases  in  which  the  overt  act  shall  be  tlie 
act  of  assassinating  the  king,  &c,  he  shall  not  have  the  benefit 
of  the  statute  of  Will.  3 ;  in  every  other  case  of  compaaong  die 
death  the  benefit  of  the  statute  of  WilL  3  is  not  taken,  awij. 
Lreland  is  not  excluded  in  terms  from  the  57  Gea  3.  Since  the 
Union  everv  act  is  just  as  binding  in  Ireland  as  if  it  was  passed 
by  the  Lrish  Legislature ;  and  so  in  a  case  where  the  quesdoo 
was,  whether  the  1  &  2  Geo.  4,  applied  to  Lreland,  because  it  wu 
not  excluded ;  and  it  was  held  to  include  Lreland :  and  as  regards 
Scotland,  it  was  so  held  by  Lord  Mansfield,  in  a  case  in  Bunow. 
The  statute  57  Geo.  3,  in  point  of  fact,  is  but  declaratory  of  the  law 
as  it  stood  before,  as  to  the  value  of  the  word  '' declare''  in  an  act: 
{Reff.  V.  MOKsy  Jebb.  &  S.  352,  per  Perrin,  J.)  If  he  came  to  tb 
country  he  would  not  be  out  of  the  protection  of  this  statute;  becanee 
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it  does  not  exdade,  it  inclades,  Ireland,  and  gives  rarties  indicted  W.S.O'Bbiiii, 
bere  the  benefit  of  the  4th  section.  The  5  &  6  Vict.  c.  51,  does  ^2™2f' 
not  specifically  mention  Ireland;  but  does  not  that  act  include  v. 

Ireland,  and,  if  so,  why  ?  Because  it  does  not  exclude  it.  The  statute  Thb^Qumh . 
of  11  &  12  Vict  &  12,  is  an  act  to  assimilate  the  law ;  it  describes  High  tnamm, 
a  donbt,  certainly,  whether  a  particular  part,  namely,  the  Ist  section 
of  the  previous  statute,  extends  to  Ireland ;  because,  as  to  the  ap- 

esabikty  of  the  2nd,  3rd,  and  4th  sections  to  Ireland,  there  could 
no  doubt:  the  language  of  the  statute  rather  impUes  that  the 
act  did  extend  to  IrdanoL  Cases  have  been  cited  to  prove  that 
acts  to  make  perpetual  former  acts  do  not  extend  the  former  acts, 
but  those  cases,  being  decided  before  the  Union,  are  no  authority 
on  the  point.  The  statute  of  Vict,  did  not  merely  extend  the 
crime  to  Ireland,  but  also  the  benefits  of  the  previous  statute. 
The  doubt  mentioned  is  a  doubt  which  the  Legislature  manifestly 
thought  was  ill  founded;  the  reason  it  onuts  mentioning  the 
benents  of  the  previous  statutes  is,  because  there  was  no  doubt 
about  the  provisions  respecting  them  being  in  force.  As  to 
the  validity  of  the  plea — it  is  said,  on  the  part  of  the  crown,  to 
be  a  mere  subject  of  motion ;  but,  if  not  by  plea,  the  party  has  no 
mode  of  enforcii^  his  statutable  right.  Frosts  case  (9  (J.  &  P.  129)^ 
shows  that  if  we  had  not  pleaded  before  pleading  to  the  indictment, 
we  should  have  come  too  late  (p.  141  of  Gumey's  Rep.  of  Frosfs 
case);  and  as  an  indictment  is  an  entire  thing,  if  the  prisoner 
oonld  not  be  called  on  to  plead  to  one  count,  he  could  not  be  called 
on  to  plead  to  the  others:  {Rex  v.  Collins,  5  C.  &  P.  305.)  Even  if, 
as  is  said  by  the  counsel  for  the  crown,  the  plea  is  onlv  applicable 
to  the  6th  count,  the  act  gives  a  right  to  a  copy  of  the  whole  in- 
dktmenjt;  the  Atiometf^Ueneral  might,  if  he  had  chosen,  have 
entered  a  nolle  prosequi  on  that  count.  As  to  the  disallowance  of 
the  twenty-first  peremptorv  challenge,  the  pbdntifi^  in  error  ought 
not  to  have  been  deprived  of  his  right  to  challenge  thirty-five 
jnrors,  unless  it  has  been  clearly  taken  away ;  but  it  would  appear 
from  the  language  of  the  statute  that  the  pri^ege  was  taken  away 
only  from  the  inferior  kinds  of  treason. 

j^e  AttomeU'General  {Monahan)  in   reply. — ^I  shall  take  up  Argnment  of 
the  questions  m  this  case  in  the  same  order  in  which  they  have  S^^j^SuTSjjy 
been  argued  on  behalf  of  the  plaintifis  in  error.     In  the  two  ^^' 


cited  by  Mr.  Lynch  iFogarty  v.  The  Queen,  and  Hayes 
and  Bice  v.  The  Queen,  2  Cox's  (Jrim.  Cas.  105);  the  captions 
were  identical  with  the  present,  and  in  Gray's  case  (11  CL  & 
Fbi.  427),  and  in  Shea  cmd  Dwyer  v.  The  Queen  (3  Cox's  Crim. 
Cas.  141^  the  captions  were  in  the  same  form.  The  &ct  of  the 
ocmiinission  under  which  the  prisoners  in  the  present  instance  were 
tried  being  a  special  commisrion  makes  no  difierence.  There 
JB,  however,  this  distinction  on  the  subject  between  England  and 
Ireland.  In  Ireland  there  is  no  such  thing  as  what  are  known  as 
q^edal  commissions  in  England,  where  l£ey  are  commissions  to 
inquire  into  the  particular  cases,  as  in  TkisiJewood*s  case  (33  St. 
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V;S;0'BBay,  Tr.  683),  Watson'M  case  (32  St  Tr.  1).     This  commiflncm  is  m 
^m^R^^  the  form  used  in  Ireland  oirecting  the  commissioners  to  deliTer  the 
V.  gaol  generally.     The  caption  states  that  the  sessicm  of  Oyer  and 

ThbQuebk.    Terminer  was  held  before  the  Right  Honourable  Francis  BlMk- 
ffigh treatoH,  bume,  the   Sight   Honourable   John  Doherty,  and    the   Kght 
Honourable  Kichard  Moore,  '^justices  and  conmiissioners  of  oar 
said  lady  the  Queen  of  Oyer  and  Terminer  within  the  said  county 
of  Tipperary,  nominated  and  appointed  to  inquire  into,  hear,  and 
determine  all  and  all  manner  of  treasons,  &c.,  within  the  said 
county  of  Tipperary,  as  well  against  the  peace,  &c.,  and  also  nomi- 
nated and  appointed  from  time  to  time,  as  need  should  be,  to 
deliver  the  gaols  of  our  said  lady  the  Queen,  of  the  said  county  of 
Tipperary,  &c."     The  allegation  of  the  caption  here  is  that  these 
justices  were  nominated  and  appointed  to  do  a  certain  act,  and 
that  would  be  untrue  in  fiict,  if  they  were  nominated  and  ra- 
pointed  with  others  whose  concurrence  was  necessary  to  enable 
them  to  do  the  act ;  the  court,  in  such  case,  could  not  have  been 
held.     The  case  of  Leicester  v.  Haydan  (Plow.  334),  was  different 
It  appeared  that  the  commission  was  one  to  tiy  a  person  on 
an  inmctment  described  by  it  to  have  been  found  before  fifte^ 
whereas  the  indictment  was,  in  reality,  only  found  before  eisfat 
It  was  not  necessary  that  it  should  have  stated  here  before  whom 
Ai^oioeot  of     the  sessions  were  held :  it  would  have  been  enough  to  have  stated 
theAttoRMf-    that  they  were  held  before  commissioners  appointed  for  the  pu> 
Qtoend  in  reply.  pQgg .  ^U  that  is  required  is  that  it  should  appear  by  fair  intend- 
ment that  the  commissioners  who  constituted  the  court  did,  in 
fact,  do  what  they  had  authority  to  do.     It  is  impossible  to  contend 
that  these  three  justices  were  authorized  to  hear  and  determine 
offences  in  the  county  of  Tipperary,  if  they  were  only  authorized 
with  others.     No  precedents  can  be  referred  to  in  which  it  his 
been  held  necessary  to  introduce  the  quorum  clause.     The  next 
objection  urged  upon  this  record  is,  that  there  is  no  such  thing  in 
Ireland  as  the  treason  of  levying  war  against  the  Queen.     What  I 
submit  is  that  the  statute  of  25  Edw.  3  is  merely  declaratory  of 
what  the  common  law  was,  and  not  a  statute  creating  for  the 
first  time  or  declaring  any  new  treason  (2  Hale's  P.  C.  189) ;  and 
indictments  for  the  treasons  contained  in  the  statute  of  Edward 
concluding  without  the  words  contra  formam  staiuU  would  be  good. 
I  admit  that  the  word  ^' realm"  in  the  stat.  of  Edward  did  not  mean 
Ireland,  and  that  up  to  that  time  it  was  called  ^^  the  land  of  Ireland," 
and  that  the  designation  of  the  sovereign  was  Lord  of  Ireland.   Hie 
fair  meaning  of  Poyning's  Law  is  that  those  acts  which  have  been 

Eassed  in  England  for  England  are  to  have  the  same  effect  in  Ire- 
md  as  if  they  had  been  passed  there  for  Ireland.  In  some  of  the 
cases  concerning  the  Duke  of  Devonshire's  fisheries,  a  passage  in  a 
statute  mentioning  all  weirs  from  the  Trent  to  the  Medway  was 
held  to  apply  to  Ireland.  But  there  is,  in  the  statute  10  Hen.  7, 
c.  13,  a  legislative  declaration  that  levying  war  in  Ireland  is  treascnk 
Upon  the  fair  construction  of  these  statutes  it  is  plwi  that  levying 
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war  in  Ireland  is  treason:  (1  Hale's  P.  C.  147.^    Levying  horse-  W.S.G'Beisic, 
nail  in  Ireland  was  treason ;  but  it  was  said  taat  Poynin^'s  Law  ^k  bkro^' 
baying  brought  the  statute  25  Edw.  3  into  this  country^  tnat  sta-         ^• 
bate  making  the  offence  no  longer  treason^  it  was  no  treason  in    "^  nvvzif' 
Ireland:  (1  Hale's  P.  C.  155.)    In  the  former  passage  it  may  be  Hightreamm, 
9aid  Hale  was  merely  reporting  the  opinion  of  others,  but  in 
the  latter  he  s^ves  his  own.     We  have,  therefore,  the  opinion  of 
that  very  eminent  judge  in  favour  of  the  construction  of  Poyning's 
Ajct  for  which  I  contend.      It  is  alleged  that  there  is  an  infor- 
mality in  the  indictment  because  we  allege  a  levying  war  in 
^  this  realm,"  whereas  the  words  of  the  statute  are,  "  his  realm  ;'* 
but  from  the  time  of  Hen.  8  downwards,  the  proper  description  of 
[reland  was  the  realm  of  Ireland,  and  in  all  the  cases,  down  to  Frosfs 
case,  there  is  no  further  description  of  the  place  given  than  '^  this 
realm ; "  but,  at  all  events,  in  one  of  the  counts  the  words  "  this 
realm"  are  omitted,  and  the  offence  is  merely  said  in  the  indictment 
to  have  been  in  the  county  of  Tipperary,  which,  of  course,  the  court 
will  take  judicial  cognizance  of,  to  be  in  this  realm  of  Ireland.     As 
to  the  validity  of  the  plea,  it  is  contended,  that  if  we  went  to  trial 
>n  the  6th  count  alone  the  prisoner  would  have  been  entitled  to  the 
benefit  of  the  provisions  of  the  36  Geo.  3,  c  7,  giving  the  benefit 
>f  the  statutes  of  WilL  3  and  Anne ;  but  it  is  not  pretended  that 
upon  any  one  of  the  other  counts  he  would  have  been  entitled  to  Argamaift  of 
those  privileges;  each  and  every  of  the  overt  acts  would,  if  the*^«A**<?»jar- 
statute  of  36  Geo.  3,  had  never  been  passed,  been  overt  acts  of  «>rw- 

treason  under  the  statute  of  Edward.  It  is  not  denied  that  this 
6th  count  is  exactly  according  to  the  precedents  in  Brandreth's 
case  (32  St  Tr.  755),  Frosfs  case  (Gumey's  Rep.  201),  and 
ThisUewoodCs  case  (33  St  Tr.  681).  Now,  if  it  were  so  very 
(dear  that  the  offences  in  the  other  counts  were  treasons  under 
the  stat  of  Edw.  3,  what  would  have  been  the  object  of  passing 
the  Stat  of  36  Geo.  3  ?  It  is  perfectly  plain,  from  the  recital  of 
that  statute,  and  the  mischief  they  wanted  to  guard  agidnst, 
that  the  Legislature  was  aware  that  it  had  previously  provided 
for  the  compassing  generally  the  death  of  the  soverei^.  The 
true  construction  of  the  statute  of  36  Geo.  3  is,  that  it  applies 
only  to  actual  violence,  or  compassing  actual  violence,  to  the  sove- 
reign ;  and  I  would  ask  if  the  indictment  charged  attempting  the 
ftctual  death  of  the  Queen,  or  compassing  actual  injury  to  Her 
Aiajesty,  would  it  be  supported  by  the  overt  acts  laid  ?  Mr.  White-- 
ud^s  argument  has  gone  a  little  too  far ;  he  says  that  the  overt 
icts  here  go  the  length  of  showing  a  compassing  of  actual  personal 
violence  to  the  sovereign  under  the  36  Geo.  3 ;  but  if  it  does,  then 
it  places  him  in  this  mlemma,  that  it  brings  the  case  within  the 
provisions  of  the  39  &  40  Geo.  3,  c.  93,  s.  4,  which  deprive 
the  party  in  such  cases  of  the  benefit  of  the  statutes  of 
WilL  3  and  Anne.  Those  portions  of  the  57  Geo.  3,  regu- 
lating the  mode  of  trial  in  England,  are  not  the  law  of  Irekund. 
Triab  for  treason  in  Ireland  are  regulated  by  the  statutes  1  &  2 
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W.S.CVBuBH,  Qea  4,  c.  24  and  5  Greo.  3,  c.  21.    The  L^datare,  after  paamg 
^^^^*  acts  in  England,  conferring^ certain  privileges,  thought  fit  not  to 
V.  extend  the  whole  of  those  English  proyimons,  but  extended  a  part 

ThkQueeh.  Qijy  to  Ireland.  If  the  57  Gko.  3  ever  extended  to  Ireland,  it  is 
Ehk  trtatiM.  ^^7  Bmce  the  passing  of  the  11  &  12  Vict  &  12.  Hie  very  fiict 
of  a  similar  act  not  having  been  passed  for  Ireland^  is,  in  my 
mind,  a  strong  argument  to  show  tnat  the  36  Oea  3  was  meant 
to  apply  to  cases  of  personal  violence  to  the  sovereign  in  the 
country  where  he  was.  The  57  Greo.  3  makes  perpetnal,  but  does 
not  in  terms  extend,  the  1st  sect  of  the  36  Greo.  3  to  Ireland. 
Can  it,  then,  be  argued,  that  where  an  act  makes  a  limited  act 
peipetual,  it  makes  it  apply  to  places  for  which  it  was  not  origi- 
nal^ made?  There  is  a  legislative  declaration  that  the  statutesof 
"William  and  Anne  do  not  apply  to  Ireland  in  the  5th  sect  of  the 
57  Geo.  3,  enacting  that  nothing  in  the  act  shall  be  construed  to 
extend  to  prevent  any  prosecution  to  which  the  party  would 
have  been  uable  if  the  act  had  not  been  enacted.  The  1  &  2 
Greo.  4  recites  the  statutes  of  "William  and  Anne,  giving  parties 
a  copv  of  the  indictment  and  jury  panel ;  and  yet,  though  the 
Legislature  had  those  provisions  before  them,  the  statute  of 
Geo.  4  does  not  confer  the  privil^es.  I  use  the  latter  statute  to 
show  that,  at  the  pasdng  of  that  act  (I  &  2  Gea  4),  the 
Xmaag^  ^  57  Geo.  3,  c.  6,  was  not  the  law  of  Irelan^  and  that  it  is  a  legis- 
the  Attoratf-  lative  decbration  that  the  statutes  of  "William  and  Anne  did  not 
GMMndinnplj.  extend  to  Ireland.  Now,  upon  the  recent  act  of  11  &  12  Vict 
c.  12,  it  is  conceded  that  ^e  only  portion  of  the  36  Geo.  3  made 
perpetual  by  the  57  Geo.  3,  c.  6,  is  a  portion  of  the  Ist  section, 
and  that  those  parts  regarding  the  mode  of  proceeding  to  trial  are 
not  made  perpetual,  but  that  the  provisions  in  that  respect  are 
extended  by  oirect  enactment;  but,  if  not  by  that  act,  when  were 
they  so  extended  ?  K  a  change  had  taken  place  in  the  cixcom- 
stances  of  this  country  since  the  passing  of  the  1  &  2  Greo.  4,  c  24» 
by  which  act  the  provisions  of  the  former  statutes  were  not  ex- 
tended, can  it  be  supposed  that  the  Legislature  would  not,  when  it 
had  the  act  11  &  12  Vict  before  it,  if  it  had  seen  fit,  have  ex- 
tended to  this  country  those  provimons  which  were  not  extended  to 
Ireland  by  the  statute  of  Geo.  4?  The  11  &  12  Vict  has  enacted 
that,  from  a  certain  day,  a  certain  provision  of  the  former  statute 
shall  be  extended  to  Ireland ;  and  does  not  that  leave  the  neces- 
sary inference  that  the  other  provisions  were  not  before  extended 
to  Ireland  ?  The  objection  raised  by  the  plea  here  is  not  pn^ieih 
the  subject  of  a  plea,  but  of  an  application  to  the  court  On  sua 
a  plea  no  judgment  known  to  the  law  could  be  given.  It  is  not 
stated  in  Fros($  case  that  he  should  have  raised  the  objection  \sj 
plea,  but  that  he  should,  when  called  on  to  plead  to  uie  indict- 
ment, have  applied  to  the  court  There  are  several  cases  in  which 
things  are  a  good  subject-matter  of  defence  though  not  of  a  plen 
The  prisoner  should  have  pleaded  to  the  five  first  counts.  I  do  not 
say  that  I  could  have  gone  to  trial  on  those  five  counts  and  leave 


CRIMINAL   LAW   CASES.  397 

'he  6th  count  undisposed  of.    I  could,  in  that  case,  have  entered  a  w.  s.O'Brien, 

wUe  prosequi  on  that  count.     If  the  objection  only  applies  to  the     uj  krrob,  ' 

5th  count,  I  deny  that  the  plaintiff  in  error  can  bring  a  writ  of  v. 

5rror  to  reverse  a  judgment  of  acquittal  in  his  own  favour  on  that   The  Qpken. 

30Hnt.     Some  cases  have  been  referred  to  in  support  of  this  plea  High  treason, 

BV^hich  have,  in  my  judgment,  no  application — the  instance  wnich 

bas  been  cited,  that  the  parol  shall  demur  if  an  infant  prays  his 

lid,  only  amounts  to  this,  that  the  proceedings  shall  be  delayed. 

[t  would  only  amount,  in  the  present  case,  to  this,  that  we  could 

ciot  go  to  trial  leaving  the  6th  count  undisposed  of,  because  it 

BV^ould  work  a  discontinuance.     In  criminal  cases  a  man  may  plead 

iifferent  pleas  to  different  parts  of  the  indictment.     I  admit,  that 

if  to  one  count  a  man  plead  in  abatement,  and  it  is  ruled  agsdnst 

bim,  and  judgment  of  respondeat  ouster  awarded,  we  could  not,  until 

that  judgment,  go  to  trial  on  the  other  counts,  but  that  is  because 

there  could  not  be  two  trials  on  one  indictment.     As  to  the  dis- 

dlowance  of  the  twenty-first  peremptory  challenge,  the  law  in 

[reland  on  the  subject  was  governed  by  the  10  &  II  Car.  1,  which 

limited  the  challenges  in  high  and  petit  treason  to  twenty  instead 

of  thirty-five.      The  word  "  treason,"  in  the  statute  of  9  Geo.  4 

dearly  extends  to  both  descriptions  of  treason.  As  to  the  allocutus, 

It  is  sufficient ;  the  prisoner  was  asked  why  judgment  should  not  be 

pronounced  against  him,  and  there  was  only  one  judgment  which 

could  be  pronounced  against  him  according  to  law.     Upon  the 

vrhole  I  trust,  therefore,  that  the  court  will  be  of  opinion  tnat  the 

judgment  in  this  case  ought  to  be  affirmed. 


An  application  having  been  made  on  behalf  of  the  other  plain- 
tiffs in  error,  who  had  each  sued  out  separate  writs  of  error,  that 
the  arguments  on  their  behalf  should  be  heard  before  the  court 
pronounced  its  decision  in  the  case  of  O^Brien  v.  The  QueeUy  it 
was  arranged  on  both  sides,  in  order  that  the  arguments  might  be 
beard  during  the  present  term,  that  one  counsel  should  be  heard 
m  behalf  of  each  of  the  plaintiffs,  T.  F.  Meagher,  T.  B. 
M^Manus,  and  P.  0*Donohue,  and  that  then  the  Attorney-General 
should  reply  on  behalf  of  the  crown;  and,  accordingly,  on  the 
23rd  and  24th  of  November,  Butt^  Q.  C,  Napier^  Q.  C,  and  Sir 
Colman  G*Loghlen  were  respectively  heard  for  P.  O'Donohue, 
T.  B.  M'Manus,  and  T.  F.  Meagher,  and  cited  the  following  cases 
and  authorities  in  support  of  their  arguments,  which,  together  with 
the  errors  assigned,  were  for  the  most  part  similar  to  those  adduced 
in  support  of  the  errors  assigned  by  the  plaintiff  in  the  first 
case:  {a) — 

Upon  the  form  of  the  caption: — Reg.  v.  G*  Connelly  per  Crampton,  J., 
Armst.  &  Trev.  Rep.  59;  2  Hawk.  P.  C.  18;  Falkner*8  case,  1  Saunders, 
248,  note  a.;  1  T.  R.  320;  2  Gabbett's  Cr.  L.  139,  339;  stat.  7  Edw.  3, 

(a)  R^ard  to  our  limited  speu^e  compels  us  to  omit  the  arguments,  having  giren  those  of 
the  counael  on  each  side  in  the  preceding  case,  and  the  judgment  repeating  them. — Ed. 
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W.S.O'Brien,  8  Geo.  1,  c.  6;  2  Hale  P.  C.  167;  R,  v.  Feamley,  1  T.  R.  316;  Plowd. 

""«  TrT'  ^^^5  Brooke's  Ab.  tit.  Return  Plac.  m\  1  Bulstrode,  105;  Fost.  Cr.  L.4; 

^.  Hardy's  case,  24  St.  Tr.;  G'Coigley's  case,  26  St.  Tr.  1204;  TMstlewootTi 

The Uu BEN.  case,  33   St.  Tr.;    Frosts  case,   Ururney's  Rep.   Trials  per  Pais,  201; 

jf.  r~         3  Edw.  2,  c.  5;  13  Edw.  1,  e.  30;  /?.  v.  Hinckey,  Battjp  509;  Conway 

"^  •  V.  The  Queen,  1  Cox's  Crira.  Cas.  210;  7  Ir.  Law  Rep.  149,  (1844); 

MeeharCs  case,  (unreported);  R,  v.  Atkinson,  4  East. 

In  support  of  the  argument  that  there  was  no  such  treason  as  levyii^ 
war  against  the  Queen  in  Ireland: — Poyning's  Act,  10  Hen.  7;  25  Edw.  3j 
18  Hen.  6,  c.  17;  1  Salk.  324;  1  Saunders,  121,  a.;  E.P.C.  76,77,85; 
White  V.  Rose,  2  Gale  &  Davison;  Bater^y  v.  Scott,  3  Scott,  11;  Sb 
John  Davies'  Account  of  Ireland;  Gabbett  v.  Clancey  (per  Sir  Michael 
O'Loghlen,  M.  R.;  Hales  P.  C.  155;  1  M.  &  W.  7;  i?.  v.  Spaigkt,l 
Taunt. 

As  to  non-delivery  of  the  lists: — ThistleicooiTs  case,  33  St.  Tr.  383, 
918;  1  Hale  P.  C.  108,  130,  266,  322;  7  Co.  Rep.  10  (^);  Storey's  ease, 
3  Dyer,  298;  6th  Rep.  of  Crim.  Law  Commissioners;  Coke  Litt.  141  (b)\ 
Wright  v.  Murphy,  Jebb.  &  B.  53;  Russell  v.  Ledson,  14  M.  &  W.  588; 
Edwards  v.  Bishop  of  Exeter,  7  Scott,  652;  11  &  12  Vict,  c  12;  51 
Geo.  3,  c.  6;  36  Geo.  3,  c.  7;  Twyn'scase,  6  St.  Tr.  553;  5  &  6  Will  4, 
(Apportionment  Act);  6  &  7  Vict.  c.  26;  8  &  9  Vict,  c  85;  Dingk§ 
V.  Moore,  Croke  EL  750;  Bacon's  Ab.,  Statute  I.,  322;  6  Geo.  4,  c.  50^ 
s.  21. 

As  to  form  of  plea: — Conway  and  Lynch  v.  The  Queen,  per  Perrin, 
J.;  1  Cox's  Crim.  Cas.  210;  7  Ir.  Law  Rep.  149,  S.  C;  Hume's  Com. 
on  the  Law,  247-8 ;  Alison's  Criminal  Law  of  Scotland,  322 ;  Lill/i 
Prac.  Reg.  tit.  Oyer  of  Deed;  LonguevUle  v.  Inhabitants  of  Thisdetcor^ 
2  Ray.  969;  6  Mod.  27;  3  James  1;  Anonymous,  3  Salk.  119;  Lanew, 
Glenny,  7  Ad.  &  El.  83;  1  Chitty  on  PL  372;  1  Saunders;  9,  note  (b)\ 
Hawk.  P.  C.  lib.  2,  c.  32 ;  Hays's  Cr.  L.,  tit.  Trial ;  Godson  v.  Good, 
6  Taunt.  587;  R.  v.  Shakespeare,  10  E.  note  in  p.  85;  /?.  v.  fVesky, 
10  E.  83;  Le  Bret  v.  PapiUon,  4  E.  502;  Reg.  v.  Mitchell,  3  Cox*! 
Crim.  Cas.  93,  Q.  B. ;  3  Thomas's  Coke  Litt.  390,  400. 

On  the  challenge:— Stat.  10  &  11  Car.  1;  9  Geo.  4. 

As  to  the  allocutus: — R,  v.  Garside,  4  Nev.  &  M.  33;  Comyn  Dig. 
Indictment,  N.;  Anon,  3  Mod.  265;  4  G^o.  4;  R,  v,  fValcoi^  SalL; 
Coke's  Entries,  361;  1  Trem.  P.  C.  280,  311;  1  LiU/s  Entries.  241; 
Cr.  Circ.  Com.  29;  4  BL  C.  App.  3;  4  Chitty  Cr.  L.  391;  2  Hale,  55; 
Perrots  case,  1  St.  Tr.  1326;  Frosts  case,  Gumey's  Rep.  3  Mod.  117, 
170;  The  Duchess  of  Kingston,  20  St.  Tr.  625;  The  Duke  of  Norfdk'i 
case,  1  St.  Tr.  451;  Blunts  ca^e,  ib,  1443. 

The  Attorney-  General  replied,  citing  in  addition  to  the  aothorities  he 
had  referred  to  in  the  previous  case  of  O^Brien  y.  The  Queen,  apoo  the 
question  of  the  caption,  Viner's  Ab.  tit.  Error,  554;  ib.  Letter  H.9; 
2  Hawk.  P.  C.  235;   The  Queen  v.  King,  7  Mod.  151. 

Upon  the  error  assigned  upon  the  overruling  the  plea: — 6  Greo.  1, 
c.  5 1 ;  Dwarris  on  Stat.  503-4  (referred  to  by  opposite  side). 

Cur,  adv,  vtdL 


CRIMINAL  LAW  CASES.  399 


Judgment. — January  16,  1849. 

Blackburnb,  C.  J. — In  these  several  cases  writs  of  error  have  heen  brought  W.S.O'B&ibn 
0  reverse  the  judfl^ents  and  convictions  for  high  treason  pronounced  at  a  and  othebs/ 
pecisJ  sessions  under  a  commission  of  ojet  and  terminer  and  gaol  delivery  for     in  brkok, 
be  countj  of  'Hpperary.    The  errors  assigned,  and  which  have  been  argued,  ^' 

re  the  same  in  all,  and  I  shall  consider  them  in  the  order  in  which  they  have  ^^^  Qdeen. 
leen  argued  at  the  bar.  The  first  is  to  the  caption  of  the  indictment,  that  it  g-  jTHZutm 
oes  not  show  with  sufficient  certainty  that  the  commissioners  of  oyer  and  ter-  ^ 
liner  and  gaol  delivery  before  whom  the  convictions  were  had,  had  authority  to 
old  the  special  sessions.  The  caption  states  that  at  a  special  sessions  of  oyer  and 
srrainer  and  gaol  delivery  before  the  two  Chief  Justices  and  Mr.  Justice  Moore, 
ominated  and  appointed  to  hear  and  determine,  and  from  time  to  time,  as  need 
tioold  be,  to  dehver  the  gaols  by  virtue  of  a  commission  under  the  great  seal  of 
Inland,  directed  to  them  and  others,  it  was  found  and  presented.  It  is  con- 
mded  that  this  represents  the  commission  as  conferring  a  joint  authority  on  the 
iree  judges  named,  and  others.  If  this  were  so,  the  objection  would  be  well 
mnded ;  but  I  think  this  is  not  the  import  of  the  caption.  It  contains  two 
rerments,  each  independent  of  and  distinct  from  the  other ;  one,  that  the  three 
dges  were  nominated  and  appointed  to  hear  and  determine ;  the  other,  that 
e  commission  whereby  they  were  so  appointed  was  directed  to  them  and  to 
hers.     Each  of  these  refers  to  a  different  matter :  one,  the  direction  and  address 

all  the  commissioners ;  the  other,  to  the  operative  part  of  the  instrument :  so 
stinct  are  these  from  each  other,  that  the  address  contains  not  the  least  inti- 
ation  of  the  contents  of  the  patent,  or  of  the  authority  it  confers.  Both  of 
ese  being  matter  of  record  cannot  be  averred  against,  and  must  be  taken  to 
i  true;  nor  is  there  any  reason  why  they  should  not  be  both  in  fact 
lie.  A  commission  may  be  directed  to  many,  and  authorize  them  to  fulfil  its  j^j.—  ^  r 
itics  severallv  as  well  as  jointly.  The  arguments  for  the  plaintiffs  in  error  uiaSwii^  C J 
sume  that,  because  the  commission  was  directed  to  others  besides  the  three 
tio  acted,  the  statement  that  those  three  were  nominated  and  appointed  is 
cessarily  falsified.     But  there  is  no  contradiction  between  them ;  and  it  would 

against  all  right  and  reason  that  one  should  be  used  to  disprove  the  other, 
ith  standing  on  the  same  authority,  and  being  therefore  entitled  to  the  same 
sdit.     Nor  are  the  consequences  of  the  assumption  we  are  required  to  make  to 

lightly  regarded ;  they  are  no  less  than  the  inculpation  of  the  officer  in  making 
Rslse  entry,  and  of  the  judges  in  the  illegal  usurpation  and  exercise  of  the 
thority  of  this  commission.  There  is  no  authority  to  warrant  such  an  assump- 
»n ;  and  it  appears  to  conflict  with  the  rule  of  law  in  favour  of  judicial  and 
icial  acts,  omnia  presumpta  rite  et  solemniter  acta — a  rule  which  might  very 
isonably  be  apphed  in  the  present  case  if  it  were  necessary  (which  it  is  not)  to 
lintain  the  proceedings  of  the  high  court,  which  is  contended  to  have  inquired 
d  decided  without  jurisdiction.  EngUsh  precedents  have  been  referred  to  to 
ow  that  the  caption  in  the  present  case  deviates  frt)m  them  in  form.  Now, 
t  must  remember,  that  the  caption  is  the  minute  or  record  of  the  clerk  of  the 
>wn  of  the  proceedings  in  court,  and  of  the  commission  which  is  delivered  to 
n  by  the  particular  judges,  to  whom  it  is  issued  by  the  crown  to  be  executed, 
d  is  then  read  by  him  in  open  court.  As  the  contents  of  such  commissions 
ly  vary  in  a  vast  variety  of  particulars,  so  must  the  form  of  the  captions.  The 
^cedents  of  commissions  in  England  show  that  they  differ  from  the  forms  of 
□amissions  in  Ireland.  We  have  judicial  knowledge  that  the  commissions  for 
*  circuits  here  are  joint  and  several,  and  may  be  executed  by  one,  two,  or 
>re  judges.  I  have  had  a  search  made  for  the  forms  of  commissions  in  the 
iiiaper  Oflfice,  and  except  in  commissions  for  counties  of  cities  and  towns,  in 
lich,  as  in  general  in  English  commissions,  there  is  a  quorum  clause,  all  com- 
ssions  of  oyer  and  terminer  and  gaol  delivery,  whether  general  or  special,  are 
nt  and  several,  and  authorize  their  execution  by  one,  two,  or  more  of  the 
iges  named  in  them.  I  have  also  had  a  search  made  for  the  captions  of 
iictments  in  this  court  returned  on  writs  of  error  and  certiorari ;  and  although 
a  great  many  cases  the  ground  of  objection  that  is  assigned  to  the  present 
le  does  not  exist,  yet  there  are  sixteen  precedents  in  the  form  of  that  before 
in  the  certiorari  returns,  and  within  a  very  short  time  exactly  similar  captions 
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W.  S. O'Brien,  of  indictments  are  returned  on  writs  of  error,  and  in  none  of  tliose  wms  the  mit- 

AND  OTHERS,  ^p  of  t^ja  objcction  ever  alleged  to  be  error.    It  is,  therefore,  veiy  obvious  from 

IN  ERROR,     ^jjg  precedents  of  commissions  in  use  in  Ireland,  that  a  oommissioQ  in  the 

The  Qure^.    ordinary  form  would  be  truly  described  and  recorded,  if  it  were  stated  to  be  a 

*     commission  directed  to  three  and  others,  whereby  three  were  nominated  and 

High  treason,    appointed  to  execute  it.     It  is  not  improbable  that  the  present  form  was  adopted 
to  suit  that  of  the  commission ;  and  for  these  reasons  I  think  these  captions  are 
not  erroneous.    As  I  am  the  legal  depositary  of  this  commission,  I  think  it  is 
not  impossible  that  if  I  were  silent  as  to  its  contents,  it  might  be  erroneously 
supposed  that  this  caption  is  upheld  by  reasoning  and  arguments  which  the 
production  of  the  commission  would  refute.     I  think  it  right  to  say,  that  any 
one,  two,  or  more  of  the  judges  are  expressly  authorized  to  execute  it ;  and  tiioe 
is  no  foundation,  in  fact,  for  the  objection,  that  the  court  below  had  not  joiis- 
diction.    The  second  objection  is,  that  it  is  not,  and  never  was,  high  treason  to 
levy  war  against  the  sovereign  of  these  realms  in  Ireland.    As  I  entirety  dissent 
from  the  position  and  grounds  on  which  that  is  rested,  and  think  it  is  important, 
and  mean  to  state  my  reasons  for  doing  so,  I  shall  not  dwell  on  the  answcn 
suggested  by  the  numerous  precedents  of  indictments  in  Ireland  on  which  con- 
victions have  been  had,  and  which  contain  counts  for  levying  war;  nor  shall  I 
do  more  than  express  my  concurrence  in  the  position  that  tluis  was  treason  tt 
the  common  law,  of  which  the  25  Edw.  3  was    only    dedaratory.     I  come, 
therefore,  at  once  to  consider  the  proposition,  whether  the  25  Edw.  3  became 
the   Uw    of  Ireland   by    the    act    of    10  Hen.  7,    c  10,    called     Poyning's 
Act.     That  that  act  made   the  25  Edw.  3,  the  law  of  Ireland,  with  respect 
to  the  treason  of  compassing  the  death  of  the  sovereign,  is  admitted ;  but  it  ii 
at  the  same  time  denied  that  the  offence  of  levying  war,  also  declared  to  be 
treason  by  the  same  act,  became  treason  in  Ireland,  because,  as  is  said,  we  most 
read  Poyning's  Act  as  if  it  contained  the  words  "  his  realm,"  and  used  them  in 
Judgment  of      the  same  sense  as  that  in  which  they  were  used  in  the  statute  of  Edward — that  ii, 
BUckbume,  C  J.  as  meaning  England,  then  the  only  realm  of  the  king.     If  we  yield  to  tiiii 
argument,  Poyning's  Act  must  be  understood  and  read  to  enact  that  it  shaU  be 
treason  to  levy  war  against  the  king  in  his  realm — that  is,  in  England — ^whidi 
would  be  utterly  nugatory  and  absurd.     What  could  be  the  use  or  meaning  of 
enacting,  by  an  Irish  statute,  that  that  was,  or  should  be,  treason  in  Englaod, 
which  was  and  had  been  always  so  by  the  common  law,  or,  at  all  event^  from 
the  reign  of  Edw.  III.  ?     llie  Irish  Parliament  had  no  right  to  declare  whsdt  wts, 
or  to  enact  what  should  be,  law  in  England.     But  if  we  must  read  Poyning's 
Act  as  if  it  used  the  very  words  "  his  realm,"  and  if  they  cannot,  without  leading 
to  the  most  absurd  Consequences,  be  understood  to  mean  England,  I  can  see  no 
reason  why  the^  should  not  be  held  to  mean  Ireland  as  the  king's  realm  at  ter- 
ritory, over  which  he  exercised  sovereign  authority  by  any  style  or  title,  and  for 
which  it  was  in  the  power  of  the  Irish  Parliament  to  legislate.  That  this  is  the  effed 
of  Poyning*s  Act  is  established  by  the  authority  referred  to  in  the  course  of  the 
argument  by  my  Brother  Perrin,  Coke  Littleton,  141,  B.     Hiat  states  tbit 
Poyning's  Act  enacted,  that  all  the  statutes  nukde  in  the  realm  of  England  befoie 
that  time  should  be  in  force  and  put  in  use  in  this  realm  of  Ireland.    And  to 
the  same  effect  is  the  passage  in  1  Hale,  147,  which  refers  to  the  statute  of 
25   Ed'vv.  3,  as  one  of  the   affirmative   acts  which  were  introduced  into  Ire- 
land, and  made  it  treason  to  levy  war  therein.    Thai  this  is  the  true  meaning 
and  effect  of  the  statute  will  be  so  obvious  as  to  preclude  all  doubt  on  simply 
referring  to  its  language.      After  reciting  that    "  there  are  divers  good  and 
profitable  statutes  made  in  the  realm  of  England,  whereby  the  said  realm  ts 
ordered  and  brought  to  great  prosperity,  and  by  all  likelihood  so  will  this  land 
if  the  said  statutes  were  used  and  executed  in  the  same,"  it  is  enacted,  ''thatiU 
statutes  of  late  made  within  the  said  realm,  concerning  and  belonging  to  the 
public  weal,  shall,  from  henceforth,  be  deemed  good  and  effectual  m  the  law; 
and  over  that,  be  accepted,  used  and  executed  in  this  land  of  Ireland  in  all 
points  and  at  all  times,  according  to  the  tenor  and  effect  of  the  same,  and  over 
that  by  authority  aforesaid,  that  they,  and  every  of  them  be  authorised,  proved, 
and  confirmed  in  this  land."    llie  mere  perusal  of  this  language  makes  it  on- 
possible  to  doubt  that  it  was  intended  that  the  same  offence  which  woukl  be 
treason  in  England  should  be  treason  if  committed  in  Ireland.     But  if  asy 
doubt  still    remained    on    the  «^ibiect.    it  would    be  removed  bj  5  Gea  i 
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c.  21,  the  Irish  statute,  which  enacts,  that  any  person  indicted  in  Ireland  under  W.  S. O'Brien, 
25  Edw.  3,  shall  have  a  copy  of  the  indictment  and  counsel  assigned  to  defend  ^^^  othees, 
him.     This  recognizes  and  acts  on  the  liability  of  a  parly  to  be  indicted  in  Ireland      "  error, 
for  any  of  the  offences  which,  committed  here,  are  declared  to  be  treason  by    ^^^  Queer 

that  act,  and  of  course  includes  the  levying  of  war  against  the  Queen.     For  

these  reasons  I  think  that  the  second  cause  of  error  is  utterly  insupportable.   High  treason. 
The  next  cause  of  error  is,  the  disallowance  of  the  pleas.    These  indictments 
contain  six  counts,  the  first  ^ve  are  for  levving  war  against  the  Queen,  and  the 
sixth  ia  for  compassing  the  death  of  Her  Majest^.   lliis  sixth  count  states  various 
overt  acts,  all   of  levying    war  or  conspiring  to  levy  war ;  and  the  t\i'o  first 
overt  acts  are  concluded  with  averments,  that  the  purpose  was  to  bring  or  put 
our  lady  the  Queen  to  death.    The  plea  of  William  Smith  O'Brien  to  this  count 
alleges,  that  the  prisoner  should  not  be  compelled  now  to  answer  the  indict- 
ment,  because  he  says  he  is  thereby  indicted,  amongst  other  offences,  for 
compassing,  imagining,  and  intending  to  put  our  lady  the  Queen  to  death ;  and 
that  by  the  statutable  enactments  in  that  case  made  and  provided,  and  now  in 
force  in  this  realm,  any  person  indicted  for  compassing  death  or  destruction  to 
oar  lady  the  Queen  is  entitled  to  have  delivered  to  him,  ten  days  before  his  trial, 
in  the  presence  of  two  or  more  credible  witnesses,  a  copy  of  the  indictment,  and 
at  the  same  time  a  list  of  the  witnesses  to  be  produced  on  the  trial,  mentioning 
their  names,  professions,  and  places  of  abode.     It  then  avers,  that  the  indictment 
was  found  on  the  21st  of  September,  on  which  day  a  copy  of  it  was  dehvered  to 
him  in  open  court ;  but  that  no  hst  of  witnesses  was  then  or  at  any  time  delivered 
to  him,  and  that  ten  days  had  not  elapsed  since  the  indictment  was  so  delivered. 
It  concludes  with  a  verification,  and  prays  judgment  that  he  may  not  now  be 
compelled  to  answer  the  indictment.     In  the  case  of  Meagher  v.  The  Queen,  the 
plea  is  the  same,  with  the  addition  of  an  allegation,  that  he  ought  to  have  been, 
and  was  not,  given  a  copy  of  the  panel  of  the  jurors  who  were  to  try  him.    The 
pleas  in  the  other  two  cases  aver,  that  by  an  act  of  Parliament  of  Great  Britain  Jo^pncnt  of 
in  the  7th  year  of  Queen  Anne,  it  was  enacted,  that  where  any  one  should  be  BUckbanio,  CJ. 
indicted  for  high  treason,  a  list  of  the  witnesses  and  a  copy  of  the  jury  panel 
should  be  delivered  to  him,  and  a  copy  of  the  indictment,  ten  days  before  trial ; 
and  it  avers,  that  no  list  of  the  witnesses   was  furnished  to  them.    ^Vhe  com- 
mencement and  conclusion  of  all  the   pleas  are  the   same,     llie  Attorney- 
General  demurred  to  all,  and  the  demurrers  were  allowed.     On  the  form  of 
^ese  pleas    there    has    been    a    great    deal    of   controversy    and    argument. 
Amongst  other  objections,  the  crown  has  strongly  insisted,  that  the  matter  of 
^em  was  ground  of  motion,  not  of  plea.     If  we  snould  decide  that  the  pleas  on 
that  ground  onlv,  or  on  any  matter  of  form,  are  invalid,  the  judges  who  pre- 
sided below,  and  who  refused  the  application  by  motion  to  postpone  the  trials, 
would  undoubtedly  adopt  a  course  by  which  the  consequences  of  their  mistake 
would  be  obviated.     So  that  I  feel  myself  bound  to  consider  what  are  the  real 
merits  of  the  case  made  bv  the  pleas ;  that  is,  were  the  prisoners  entitled  to  be 
served  with  copies  of  the  indictments,  and  lists  of  the  witnesses  and  panel,  ten 
days  before  the^  were  called  upon  to  plead;  or  as  two  of  the  pleas  put  it,  to 
the  benefits   given  to  persons  charged  with  treason  by  the   English  act  of 
7  Anne,  c.  7  ?     The   counsel  for  the    plaintiffs    in  error  contend,   they  are 
ao    entitled  by  the  4th   section  of  the  act   of   57  Geo.   3,  c.  6.     This  act 
of   the   imperial    Legislature,    they   argue,    is    unrepealed  and    in  force  in 
Ireland.     On  the  part  of  the  crown  it  is  insisted,  that  this  section  of  that  act 
did  not,  and  does  not  extend  to  Ireland.    The  counsel  for  the  plaintiffs  in  error, 
in  the  second  place,  contend,  that  even  though  this  section  of  the  act  of 
57  Geo.   3   did  not    originally  extend    to    Ireland,  yet    that   by  the  act  of 
1 1  Vict.  c.  1 2,  it  has  now  become  the  law  of  Ireland.    This  is  controverted  by 
the  counsel  for  the  crown,  who  also  insist  that,  were  the  effect  of  the  1 1  Vict. 
such  as  it  is  contended  to  be,  the  present  indictments  are  not  so  framed  as  that 
the  plaintiffs  in  error  can  take  any  benefit  from  it.     These  are  the  three  dis- 
tinct propositions  which  I   now  proceed  to  consider.     In  considering  these 
important  questions,  it  is  necessary  to  refer  to  the  state  of  the  law  both  in 
England  and  in  Ireland,  when  these  different  statutes  were  passed.    The  act  of 
25   Edw.  3,  amongst  other  things,  declared  it  to  be  treason  to  compass  the 
death  of  Ihe  sovereign.    The  actual  death  of  the  sovereign*  in  the  UtenJ  sense 
of  the  word  is.  and  was  always  held  to  be,  what  the  statute  meant ;  but  in  admi- 
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W.  S.O'Beibn,  nistering  this  law  it  was  always  held  to  mean  and  include  not  only  an  attempt 

AKD  OTHBB8,  meditated  directly  against  the  person,  but  designs  to  subvert  me  authority 
IN  ER&oR,     jyj^  power  of  the  monarch,  the  accomplishment  of  which  would  naturally  pot 

Thb  QiTBBN.    ^'^  ^^^  ^^  peril.     Both  were  equally  designs  agunst  the  person,  and  ecfuallj 
'   treason.    The  English  act  of  7  &  8  Will.  3,  c.   3,  in  cases  of  treason,  made 

Biffh  treaaon,  it  necessary  to  prove  the  overt  act  or  acts  by  two  witnesses,  entitled  the 

party  charged  to  a  copy  of  the  indictment  five  days  before  trial,  and  to  have 

counsel  assigned  to  him  for  his  defence.    The  English  statute  of  Queen  Anne, 

which  is  referred  to  in  two  of  the  pleas,  and  is  the  foundation  of  the  othen, 

entitled  persons  so  charged  to  a  copy  of  the  indictment,  and  a  list  of  the  names 

of  witnesses  and  jurors  ten  days  before  trial,    lliis  latter  act  was  not  foXkmtd 

by  any  act  of  the  Irish  Parliament.    The  only  act  passed  in  Ireland  befbre  the 

Union  on  this  subject  was  the  5  Geo.  3,  c.  21 ;  this  was  an  act  for  the  better 

regulating  trials  in  cases  of  high  treason  under  the  25  £dw.  3,  and  therdiy 

every  person  so  charged  is  entitled  to  a  copy  of  the  indictment  fiye  days  befbif 

trial,  and  to  have  counsel  assigned.    The  next  statute  is  the  English  statute  of 

36  Geo.   3,  c.  7,  intituled  '*  An  Act  for  the  Svfety  and  Preservation  of  His 

Minesty*s  Person  and  Government  against  Treasonable  and  Seditious  Practices 

and  Attempts."    The  provisions  of  the  1st  section  of  this  act  must  hereafter  be 

particularly  referred  to,  and,  therefore,  I  shall  only  observe  of  them  here,  thit 

they  were  as  to  some  treasons  declaratory,  and  as  to  others  enacting ;  that  the 

treasons  it  deals  with  appear  to  be  divisible  into   two  distinct  classes — cue 

relating  to  treasonable  attempts  as  against  the  person  of  King  George  III.,  or  of 

his  heirs,  the  other  to  treasonable  practices  and  attempts  against  his  government ; 

that  the  act  was  temporary — ^to  continue  for  the  life  of  his  then  Me^esty,  and 

until  the  end  of  the  session  of  Parliament  next  after  his  demise ;  and  lastlj, 

that  although  the  offences  thereby  made  treason  will  have  tha^  charader, 

whether  committed  within  the  realm  or  without,  yet  the  persons  charged  with 

Judpnentof      them  were  triable  only  by  courts  of  competent  jurisdiction  in  England.    Thit 

Biackbame,  CJ.  ^^y^  section  provided,  that  every  person  who  should  be  indicted  for  any  offence 

made  or  declared  to  be  treason  by  that  act,  should  be  entitled  to  the  benefits  of 

the  acts  of  King  William  and  Queen  Anne,  as  I  before  stated.     This  enactment 

in  relation  to  persons  charged  with  a  treason,  as  to  which  the  act  was  dedans 

tory,  would  seem  to  have  been  unnecessary,  for  the  acts  of  King  William  and 

Queen  Anne  were,  and  continued,  in  full  force,  and  were  made  for  the  benefit 

of  persons  who  might  be  charged  with  the  acts  of  which  this  was  declantoiy. 

But  it  is  more  important  to  remark,  that  this  act  made  the  course  of  proceeding 

in  England  in  all  cases  of  treason  precisely  uniform,  and  put  all  persons  charged 

with  offences  made  treason  by  ttiat  act  upon  the  same  footing   as  persons 

indicted    under   the    25    Kdw.  3.     Soon  after  the  passing  of  this  act,  the 

English  Parliament  found  it  necessary  to  deprive  of  the  benefits  of  the  acts  of 

King  William  and  Queen  Anne  persons  who  should  compass  ^e  death  of  tiie 

then  king,  and  commit  an  overt  act  of  direct  violence  against  his  person ;  and, 

accordingly,  the  39  &  40  Geo.   3,  c.   93,  enacted,  that  when  the  overt  acts 

were  assassination  or  direct  attempts  against  the  life  or  person  of  ^e  sovereign, 

the  person  charged  should  be  tried  as  in  cases  of  murder.     Such  in  England 

was  the  law  under  these  temporary  acts  at  the  time  when  the  57  Geo.  3,  c.  6, 

was  passed :  it  is  intituled  "  An  Act  to  make  perpetual  certain  parts  of  the 

Act  of  3C  Geo.  3,  and  for  the  Safety  and  Preservation  of  his  Royal  Highness 

the  Prince  Regent,  against  Treasonable  and  Seditious  Practices  and  Attempts." 

llie  1st  section  recites  the  1st  section  of  the  36  Geo.  3,  and  that  it  is  necessaiy 

and  expedient  that  such  of  the  provisions  of  the  said  act  as  would  expire  st 

the  end  of  the  session  of  Parliament  next  after  the  demise  of  the  crown  should 

be  further  continued  and  made  perpetual ;  and  it  enacts  that  all  the  recited 

provisions  which  relate  to  the  heirs  and  successors  of  His  Migesty,  the  sofe- 

reign  of  these  realms,  should  all  be,  and  the  same  are  thereby  made  perpetual 

The  2nd  section  extends  to  the  Prince  Regent  the  same  protection  whm  tbt 

36   Geo.  3  enacts   in   relation  to  the  then  sovereign,  making  it  treason  to 

compass  his  death :    and    the  3rd    extends    the   provisions  of  the  39  &  40 

Geo.  3,  to  the  case  of  direct  attempts  against  the  Regent's  person.    The  4th 

section  enacts,  that  any  person  who  shall  at  any  time  be  accused,  indicfeed,  or 

prosecuted  for  any  offence  made  or  declared  to  be  high  treason  by  tiiis  td, 

shall  be  entitled  to  the  benefit  of  the  acts  of  King  WiUiam  and  Queen  Adoc^ 
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■ave  in  cases  of  high  treason,  in  compassing  the  death  of  any  heir  or  successor  w.  S.O'Bribk, 
of  His  M^esty,  or  the  death  of  the  rrince  Regent,  where  the  overt  act  alleged  and  othbbs, 
shaU  be  assassination  or  any  direct  attempt  against  the  life  or  person,    lliis     ™  erbob, 
section  is  a  repetition  of  the  5th  section  of  the  36  Geo.  3,  but  it  excludes  ^' 

from  its  operation  the  cases  of  treason  specified  in  the  39  &  40  Geo.  3,  without,  AHBguEBw. 
however,  providing,  as  thai  act  did,  that  they  should  be  tried  as  cases  of  murder.  ^-^  treaton 
It  is  pemctly  obvious  that  this,  the  4th  section,  had  reference  to  persons  who  ^ 
might  be  indicted  when  and  after  the  operation  of  the  1  st  section  should  com- 
mence, that  is,  at  the  end  of  the  session  of  Parliament  next  after  the  demise  of 
King  George  III.  The  question  therefore  is,  could  an  indictment  after  that  time 
be  maintained  in  Irelimd  for  any  of  the  offences  made  treason  by  the  36 
Geo.  3  ?  In  support  of  the  affirmative,  it  is  contended  that  Ireland  is  included 
because  it  is  not  excluded  in  express  terms  by  the  enactment  of  the  1st  section. 
Hie  rule  of  construction  on  which  this  argument  rests  must  obviously  be 
understood  with  a  great  deal  of  qualification.  However  general  the  words  of  the 
act  may  be,  the  object  and  nature  of  these  enactments  may  make  it  necessary 
to  read  and  construe  them  in  a  restricted  sense,  and  to  hold  that  it  could  not 
have  been  intended  that  they  should  operate  according  to  their  very  letter.  We 
must^  therefore,  see  whether  it  was,  or  could  have  been  intended  to  include 
Ireland  in  the  1st  section  of  this  statute.  Whatever  be  the  value  of  the  omission 
of  the  words  of  express  exclusion,  it  is  certain  that  the  statute  does  not  contain 
any  indication  of  an  intention  so  to  extend  it,  or  to  extend  it  in  a  manner  to  include 
any  subject  or  confer  any  power  which  the  36  Geo.  3  would  not  have  done  had 
it  been  perpetual  ab  initio.  The  title,  the  preamble,  the  recital  of  all  the  English 
acts  have  all  one  single,  common,  and,  I  think,  exclusive  object,  namely,  to 
continue  and  perpetuate  the  recited  provisions  of  the  English  statute.  Iliat 
object  is  strictly  and  simply  executed  in  terms  which  show  that  there  was  no 
second  or  ulterior  purpose.  Indeed,  I  cannot  reconcile  the  plain  meaning  of 
the  words  "  continue  and  perpetuate,'*  with  any  other  idea  or  intention  than  Judgment  of 
that  the  law  as  it  wss  should  so  continue  after  the  time  limited  for  its  duration,  BUckbnrne,  GJ. 
from  which  time  its  duration  was  to  be  enlarged,  and  it  was  to  become  per- 
petual. Not  only  is  any  other  intention  at  variance  with  the  proper  and  com- 
mon sense  of  the  words  used,  but  their  meaning  and  effect  in  relation  to  the 
yeiT  subject  are  established  by  authority  to  be  exactly  the  same.  Lord  Uard- 
wicke  says,  in  the  case  of  Rex  y.  Morgan  (2  Strange,  1066)-;-"  When  an  act  is 
continued  every  one  is  estopped  from  saying  that  it  is  not  in  force."  And  in 
Dimgley  y.  Moore  (Cro.  EUz.  1750),  it  was  held  that  when  an  act  which 
cfesSted  an  offence  was  made  perpetual,  without  any  new  addition  or  alteration, 
the  offence  may  well  be  supposed  against  the  form  of  the  first  statute,  for  that  is 
made  to  continue.  This  is  the  very  case  before  us,  for  not  the  least  addition  or 
alteration  is  made  in  the  nature  or  character  of  the  offences  recited  and  con- 
tinued. But  suppose  it  possible  (which  I  confess  I  do  not)  to  doubt  the 
meaning  of  this  section,  can  we  ascribe  to  it  the  obiect  contended  for,  that  of 
making  ill  these  offences  treason,  and  cognizable  by  the  legal  tribunals  of 
Ireland,  and  that  of  assimilating  the  proceedings  here,  to  those  which  are  esta- 
blished by  the  English  statutes  of  King  William  and  Queen  Anne  ?  We  must 
keep  in  mind  that  the  act  36  Geo.  3  was  not  to  expire  until  the  end  of  the 
session  of  Parliament  next  after  the  death  of  King  George  III.  Until  that  time 
it  was  to  continue  to  be  the  law.  Until  that  time  the  57  Geo.  3,  extendinff  it, 
could  have  no  immediate,  present,  or  practical  effect  in  England.  Was  it  then 
to  have  immediate  effect  in  Ireland  ?  There  is  nothing  in  the  act  to  warrant  the 
position  or  assumption  that  it  was  to  have  a  different  period  for  its  commence- 
ment in  each  country.  If,  then,  its  effect  is  to  commence  in  both  countries  at 
the  same  time — that  is,  at  the  end  of  the  session  of  Parliament  next  after  the 
demise  of  King  George  III. — that  postponement  is  utterly  inconsistent  with 
the  alleged  intention  to  assimilate  the  law  and  practice  of  the  two  countries ; 
the^  would  remain  in  the  meantime  as  dissimilar  as  they  had  always  been. 
Indeed,  if  any  such  an  assimilation  was  intended,  I  cannot  conceive  any  rational 
object  of  deferring  in  Ireland  the  operation  of  provisions  made,  and  in  present 
force  in  England  for  the  safety  of  the  person  of  King  George  III.,  his  heirs  and 
goyemment,  for  the  period  during  which  the  postponement  must  necessarily 
take  place.  But  not  only  would  the  assimilation  be  future  and  reversionary, 
but  si  the  ntmoet  it  would  be  partial  and  highly  inconvenient.    It  would  assi- 
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W.  8.  O'Bbibh,  milate  the  proceedings  in  Ireland  only  when  the  treason  is  one  of  those  in  the 
AND  oTHBBs,'  36  Geo.  3,  SO  that  in  all  other  cases,  that  for  example  of  levying  war,  the  per- 
iN  RRROB,     sons  charged  would  be  onlj  entitled  to  the  benefit  of  the  acts  which  regulite 
f  •  the  proceedings  in  Ireland.    So,  if  the  levying  of  war  be  laid  as  an  overt  act  of 

The  Queen,  compassing  the  death  of  the  sovereign,  as  it  may,  the  course  of  proceedings 
H'  hnZuaik  ^^^  different  from  that  where  the  same  fact  is  charged  as  a  subatanthre 
igh  treason,  ^rei^gQjj  These,  the  necessary  results  of  the  construction  contended  for  by  the 
counsel  for  the  plaintiffs  in  error  form  the  most  decisive  and  striking  contrsst  to 
the  practice  in  England ;  the  assimilation  to  which  is  the  object  impated  to  the 
Legislature,  for  there  the  practice  and  proceedings  are  unifbrm  in  all  piote- 
ciitions  for  treason,  as  the  statutes  of  Kins  William  and  Queen  Anne  comprise 
and  extend  to  all  the  treasons  in  the  act  of  £dw.  3.  I  cannot,  I  confess,  briiif 
myself  to  think  that  a  construction  of  the  words  of  this  act  is  rational  or  possibk 
which  leads  to  such  consequences  as  I  have  referred  to.  Opposed  to  this  odd- 
struction,  and  corroboratory  of  the  view  I  have  taken  of  it,  is  the  further 
important  consideration,  that  the  provisions  of  the  act  36  Geo.  3,  which  it  is 
contended  extend  to  Ireland,  are  penal  in  the  highest  degree,  and,  therefore,  not 
to  be  extended  by  construction.  Best,  Chief  Justice,  in  the  case  of  Fleteker  r. 
Sondes  (3  Bing.  580),  says — "  '  Penal  laws'  are  to  be  construed  stricUy,  that  no 
case  should  be  holden  to  be  reached  by  them  but  such  as  come  within  both  the 
letter  and  spirit  of  the  law."  Were  we  to  suppose  the  case  of  a  person  indicted 
in  Ireland  under  this  act,  I  cannot  discover  on  what  grounds  it  could  be  con- 
tended that  he  was  within  the  spirit  and  letter  of  a  law  which  was  not,  at  its 
origin,  the  law  of  Ireland,  which  there  was  no  intention  expressed  of  extending 
to  Ireland,  and  which  by  being  perpetuated  as  it  was,  fulfilled  all  that  we  cu 
reasonably  imagine  the  Legislature  to  have  contemplated.  Great  stres 
has  been  laid  by  the  counsel  for  the  plaintiffs  in  error  on  the  recital  of  die 
act  1 1  Vict.  c.  12,  that  doubts  are  entertained  whether  the  provisions  of  the 
Judement  of  ^^  ^^'  ^*  ™^6  perpetual  by  57 »  extend  to  Ireland,  lliese  doubts,  it  is  to  be 
BU^vne  CJ.  observed,  do  not  relate  to  sect.  4  of  that  act,  or  to  the  question,  whether  pe^ 
'  '  sons  indicted  in  Ireland  for  compassing  the  Queen's  death,  under  the  25  Edw.3, 
are  entitled  to  the  benefits  of  the  English  statutes  of  King  William  and  Queeii 
Anne.  But  it  has  been  argued  that  the  expression  of  these  doubts,  as  to 
sect.  I,  and  the  omission  of  any  such  expression  as  to  sect.  4,  show  that  that 
was  no  doubt  that  the  latter  section  extended  to  Ireland.  This  is  attributing  to 
omission  an  effect  perfectly  arbitrary,  and  it  may  be  met  by  as  positive  sa 
assertion  on  the  part  of  the  crown,  that  no  doubt  was  expressed  for  a  tot 
opposite  reason — namely,  because  it  was  plain  that  sect.  4  did  not  extend  to 
Ireland.  But  we  have  what  at  once  decides,  not  only  which  of  these  inierenoei 
or  assertions  is  the  correct  one,  but  is  almost  decisive  of  the  whole  matter  in 
controversy.  The  act  1  &  2  Geo.  4,  c.  24,  is  conversant  of  the  very  subject  of 
the  course  of  trials  for  high  treason  in  Ireland.  It  begins  by  reciting  two 
of  the  provisions  of  the  English  statute  7  Will.  3,  c  3,— one  requiring  two  wit- 
nesses to  the  overt  act  or  overt  acts  of  treason ;  and  the  other,  that  no  person 
shall  be  indicted  unless  the  indictment  be  found  within  three  years  after  the 
treason  committed.  It  then  recites  that  these  recited  enactments  do  not  extend 
to  Ireland  ;  that  it  is  expedient,  just  and  reasonable  that  they  should,  and  it 
enacts  that  they  shaU  be  so  extended,  lliis  directly  contradicts  the  assertoo, 
that  this  statute  of  King  William  had  already  and  theretofore  been  extended  to 
Ireland;  and  at  the  same  time,  refutes  the  same  assertion  as  to  the  act  of 
Queen  Anne,  as  both  rest  on  exactly  the  same  grounds ;  and  if  the  act  57 
Geo.  3  did  not  so  extend  the  one,  it  could  not  possibly  have  extended  die 
other.  These  various  reasons  have  induced  me  to  come  to  the  oondusioo, 
without  any  doubt,  that  sections  1  and  4  of  the  act  57  Geo.  3  do  not  extend 
to  Ireland,  nor  is  the  conclusion  in  any  degree  weakened  by  the  circumstaoee 
that  some  of  the  other  sections  of  the  act  do  or  may  relate  to  Ireland.  Tlw 
section  before  us  is,  in  my  opinion,  by  its  terms,  and  the  plainest  tests 
by  which  we  can  arrive  at  the  intention  of  the  Legislature,  limited  to  one 
definite  purpose,  which  may  be  defeated,  but  cannot  be  advanced,  by  any  pre- 
sumptive intention  derived  from  other  sections  of  the  act  enacted  for  paiposBi 
equally  distinct,  and  equally  independent.  I  now  proceed  to  consider  the  seooad 
question,  which  is  the  argument  in  support  of  the  plea  founded  on  the  pro- 
visions of  the  act  11  Vict  c  12.    The  Ist  section  of  uus  act  r^Mals  all  the  pro- 


CRIMINAL   LAW   CASES.  405 

Tinons  of  the  act  36  Geo.  3,  made  perpetual  by  the  57  Geo.  3;  and  all  the  W.S.O'Bbibn, 
pvovimons  of  the  57th  in  relation  thereto,  save  tnose  which  it  enumerates,  and  and  others, 
whidi  are  all  before  set  forth  in  the  recital  of  the  36  Geo.  3.     Section  2  of  that     '^  bkror, 
act  declares  and  enacts,  that  such  of  the  said  recited  provisions  made  perpetual   Xhb  Queen. 

hj  the  57  Geo.  3  as  are  not  thereby  repealed,  shall  extend  to  and  be  in  force  in  

Ireland.  What  the  recited  provisions  of  the  36  Geo.  3,  not  thereby  repealed,  Hiffh  treason. 
an,  there  is  not  the  least  difficulty  in  ascertaining.  They  are  such  as  relate — I 
copy  the  very  words — ^to  "the  compassing,  devising  or  intending  death  or 
destruction,  or  any  bodily  harm  tending  to  death  or  destruction,  maiming, 
woanding,  imprisonment,  or  restraint  of  the  person  of  the  heirs  or  successors  of 
Kinn^  George  iIL,  and  the  expressing,  uttering  and  declaring  such  compassings 
as  therein."  These  are  the  recited  provisions,  and  the  only  recited  provisions 
of  the  36  €reo.  3  which  the  57th  makes  perpetual,  and  of  necessity  they  are  the 
only  provisions  which  by  sect.  2  are  made  law  in  Ireland.  Sect.  4  of  57  Geo.  3 
m  noft,  and  oould  not,  be  amongst  them ;  so  that  it  is  impossible  to  say  that  it 
became  the  law  or  of  force  in  Ireland.  But  it  has  been  argued,  that  edthough 
sect.  2  does  not  in  terms  include  or  refer  to  sect.  4  of  57  Geo  3,  yet  that  tlutt 
section  is  not  repealed  by  sect.  1  of  1 1  Vict.,  but  is  included  in  the  exception, 
and  is,  therefore,  still  in  force,  and  available  to  persons  that  may  be  indicted  in 
England ;  and  fVom  hence  it  is  inferred  that  it  is  also  in  force  in  Ireland.  But 
no  such  inference  can,  in  my  opinion,  be  made,  for,  giving  to  the  exception  the 
effect  contended  for,  and  assuming  that  sect.  4  of  the  57  Geo.  3  is  included  in 
the  exception,  the  conseouence  is  not  that  it  is  to  be  in  force  in  Ireland ;  but 
the  consequence  is,  that  tne  law  in  that  respect  is  to  remain  unchanged,  and  that 
sect.  4  must  continue  to  be,  as  it  had  been,  the  law  of  England.  Any  other 
construction  would  be  repugnant  to  the  language  and  intention  of  the  Legis- 
lature ;  while  this,  adhering  to  the  words  of  the  act,  continues  the  course  of  the 
proceedings  in  both  countries  as  it  had  been  theretofore  regulated  by  the  Judgment  of 
several  states  which  have  been  so  often  referred  to.  This  closes  the  observa-  Blackborae,  C  J. 
lions  I  have  to  make  on  the  second  of  those  questions.  But  before  I  leave  it, 
it  is  necessary  to  notice  the  argument  according  to  the  construction  which  has 
been  urged  by  the  counsel  for  the  plaintiffs  m  error.  They  contend  that  if 
sect.  4  of  the  57  Geo.  3  be  not  held  to  extend  to  Ireland,  a  person  indicted  here 
under  1 1  Vict.  c.  1 2,  for  any  of  the  treasons  created  by  36  Geo.  3, — for  example, 
tiie  treason  of  compassing  to  maim  or  wound — could  not  in  h|s  defence  have 
any  benefit  from  the  Irish  statutes,  and  must  be  sentenced  to  undergo  the  bar- 
barons  punishment  of  treason  at  the  common  law.  I  cannot  adopt  this  view  of 
the  case  as  affording  grounds  for  questioning  the  conclusion,  which,  I  think,  is 
the  plain  and  just  result  of  such  a  great  number  of  considerations.  But  though 
I  think,  from  the  terms  in  which  the  5  Geo.  3,  c.  21,  is  expressed,  there  might 
be  some  question  whether  a  person  so  indicted  should  have  the  benefit  of  its 
provisions,  I  think  he  would  at  all  events  be  entitled  to  the  benefit  of  the  act 
1  &  2  Geo.  4 ;  and  I  further  think  that  whatever  may  have  been  the  reason  for  the 
iDtrodnction  into  the  act  57  Geo.  3  of  that  of  the  54th,  the  plain  meaning  of  the  54 
Geo.  3  was,  to  substitute  the  sentence  prescribed  in  all  cases  in  which,  according 
to  the  existing  law,  the  sentence  for  high  treason  was,  or  would  be,  that  whicn 
it  was  the  object  of  the  statute  to  abolish.  I  now  come  to  the  position  contended 
for  by  the  crown,  and  I  think  successfully,  that  even  if  a  person  indicted  in 
Ireland  nnder  the  1 1  Vict.  c.  12,  could  be  entitled  to  the  benefit  of  the  English 
statoteSy  the  plaintiffs  in  error  cannot  be  so,  as  thev  are  not  so  indicted — the 
indictments  not  containing  any  overt  act  of  personal  violence,  either  actual  or 
intended.  I  have  already  stated  that  36  Geo.  3,  c.  7$  appears  to  me  to  refer  to 
two  distinct  classes  of  treasons — the  first  class  having  for  its  object  the  pro- 
tection of  the  person  of  the  sovereign,  the  other  the  preservation  of  his  authority 
and  government.  I  think  that  these  two  classes  are  unequivocally  recognized 
and  disttngnished  by  the  act  II  Vict.  c.  12.  After  a  full  recital  of  Sn  the 
treasons  made  or  declared  by  the  36  Geo.  3,  the  preamble  states  that  its  object 
is  to  repeal  snch  of  these  provisions,  so  recited,  as  do  not  relate  to  offences 
against  the  person  of  the  sovereign.  This  is  a  plain  declaration  that  some  of 
them  do,  and  that  others  do  not,  relate  to  such  offences — that  some  are  in  their 
nature  personal,  and  others  not  so.  llie  enactments  that  follow  are  in  con- 
ftmuiiy  with,  and  in  exact  execution  of,  the  preamble.  Sect.  1  preserves  and 
VOL.  III.  2  G 
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W.S. O'Brien,  oontinaes  the  first  class,  bv  excepting  it  from  the  effect  of  the  genml  repetl ; 

AMD  OTHERS,  i^^j  ^hat  eveiy  one  of  the  offences  so  specified  and  excepted  is,  in  sitnotneas  and 

IN  ERROR,     Iq  ^y^^  common  acceptation  of  the  words,  an  offence  agunat  the  petaon,  whether 

The  Ucben.    ^7  violence  actual  or  intended.     It  is  most  important  to  obaerre,  that  the  words 

which  describe  the  treason  of  compassing  the  deadi  of  the  soFereiffn  are  not 


High  iretuon,   those  used  in  the  act  of  £dw.  3,  but  are  the  compassing  the  death 

of  the  person ;  for  these  latter  words  at  the  condoaion  of  the  enactment  must 
be  made  to  applj  to  evenr  antecedent  member  of  it.    Sect.  3  of  the  act  makei 
all  the  offences  comprised  in  the  second  or  repealed  daaa,  felonies,  and  amonok 
them  there  is  not  one  which  can  be  properly  termed  an  offenee  against  die 
person.    I  therefore  have  come  to  the  conclnaion,  that  tiiongh  noiw,  as  befen 
the  recent  act,  the  charge  of  compassing  the  death  of  the  sovereigB  maj  be 
sustained  under  the  25  Edw.  3,  by  overt  acts  directed  against  h^  imperial 
authority,  as  well  as  against  her  person ;  yet  the  1 1  Vict,  is  oonfined  to  tiie 
latter  species  of  treason ;  and  as  this  indictment  is  framed,  it  oaonai  be  oodbi- 
dered  as  founded  on  its  provisions  so  as  to  let  in  these  pleas,  if  in  anr  view  d 
these  statutes  the  matter  of  them  could  have  been  made  aTaUahle  to  tlie  pbia- 
tiffs  in  error.     I  have  already,  however,  assigned  my  reasons  for  thinking  tfait 
it  could  not.    The  result  is,  for  these  various  grounds,  and  the  reasons  which  1 
have  stated,  that  I  consider  the  demurrer  to  these  pleas  to  have  been  yntiperiy 
allowed.    The  next  error  assigned  is,  the  rejection  of  the  psremptcny  ehaUenge 
of  a  juror,  twenty  having  been  already  challenged  peremptori^.    Ine  ooonsd 
for  the  crown    insist   that  the    right  is  limited  to  twenty  by  9  Geo.   4, 
c.   54,  s.  9.     The  words  of  that  act    are — **  That  no  person  arraigned  for 
treason,  murder,  or  for  other  felony,    shall  be  admitted  so  to    challenge, 
or  to  chaUenge  more    than    twenty  peremptorily."      On    the    other   hand, 
the  counsel  for  the  plaintifiB  in   error  contend,  that  the  words    ''  or  for 
Jadgmentof      other  felony"  show  tnat  the  section  is  conversant  with  felonies  only,  and 
Blsckbamej^CJ.  that,  therefore,  we  must  read  and  understand  tiie  word  **  treason''  as  intended  to 
signify  the  felony  of  petit  treason.     If  this  were  the  intention  of  the  Leginlatoc, 
the  use  of  the  word  ''treason"  would  have  been  superfluoos,  for,  according  to 
this  argument,  petit  treason  as  a  felony  would  be  included  under  Uie  words  "  or 
for  other  felony."   But  it  besides  appears  to  me,  that  the  word  ''treason"  b  to  be 
taken  in  its  common,  which  is  also  its  legal,  sense  as  defined  by  Blackstone  and 
other  writers.    Treason  is  the  general  appellation  made  use  of  by  the  law  to 
denote,  not  only  offences  against  the  king  and  his  government,  bat  also  tfait 
accumulation  of  guilt  which  arises  whenever  a  superior  reposes  confidence  in  a 
subject  or  in  an  inferior.     In  Coke  Littleton,  133  B.,  it  is  said,  if  an^  do  oom- 
pass  the  death  of  the  Queen,  and  declare  it  by  overt  act,  the  very  intent  is  treasoa. 
I  have  looked  through  a  gr^  number  of  statutes,  in  orderto  ascertain  the  seme 
in  which  the  word  "treason"  is  used  and  understood;  and  I  have  found,  that  tbe 
word  without  addition,  and  standing  by  itself,  has  uniformly  been  used  to  signify 
high  treason.     I  have  not  discovered  one  in  which  it  meant  petit  treason  when 
that  term  has  not  been  added  to  it.     In  many  of  theacts  whioi  I  have  examined^ 
treason  and  high  treason  are  used  as  convertible  terms :  for  example,  in  10 
Hen.  7,  c.  13;  13  Hen.  8,  c.  I  ;  28  Hen.  8,  c.  7;  33  Hen.  8,  aes.  1,  c  1.    The 
act  of  3  &  4  Phil.  &  Mary,  c.  11,  is  intituled  *'  An  Act  whereby  oeftain  Offences 
are  made  Treason;"  and  so  is  the  title  of  2  Eliz.  c.  I ;  and  11  Jac  1,  relatingto 
Admiralty  commissions,  enacts,  that  aU  treasons  and  felonies  shall  be  triea  ai 
therein.    The  10  Car.  1,  ses.  2,  c.  18,  enacts,  that  the  justices  before  whom  any 
party  shall  be  brought  for  any  treason,  murder,  or  manslaughter^  diaD  take 
examinations.    And  the  10  &  11   Car.  1,  c  9,  on  this  very  subject,  is  intituled 
"  An  Act  for  limiting  Peremptory  Challenges  in  cases  of  iVeason  and  FdooT.** 
There  are  various  other  statutes  in  which  the  word  "  treason"  is  used  to  sigufr 
high  treason.    The  act  of  Will.  3,  relating  to  the  observance  of  the  sabbath, 
provides  that  warrants  for  treason  may  be  executed  on  the  Sunday ;  and  33  Geo.  3» 
c.  45,  is  an  act  for  the  trial  of  treasons  committed  out  of  the  king's  doaadniooi. 
The  very  title  of  one  of  the  acts  referred  to,  that  of  Will.  3,  is  for  the  regulatiBf 
of  trials  in  cases  of  treason.    There  is  a  recent  act,  the  1  &  2  Geo.  4,  c  33t 
which  enacts,  that  when  on  the  trial  of  any  person  charged  with  treaaoo,  muidff, 
or  any  other  offience,  it  shall  appear  he  was  insane  when  the  Gnme  waa  npT'!inff'**f 
tint  oettain  proceedings  shall  take  place.    The  very  act  bcAneus^  11  Viet  e.lS»ii 
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the  7th  section,  uses  the  word  "treason*'  as  describing  high  treason,  no  less  than  W.S.O'Bkiex, 
three  times ;  and  the  6th  section  quotes  the  statute  of  Edw.  3,  and  uses  the  same  ^^^  otiieks, 
words.     But  if  a  more  certain  test  of  the  exposition  of  this  word  was  required,  it     '^  error, 
is  supplied  by  other  sections  of  this  very  act,  in  which  its  meaning  is  the  subject  fu^  Queen. 

of  inquirj.     In  the  8th  and  1 1th  sections,  the  word  "  treason''  is  not  only  used  

in  its  largest  sense,  but  as  contradistinguished  from  *' felony."  There  can  be  no  Sigh  tretuon. 
reason  for  giving  it  in  the  9th  and  the  intervening  sections,  a  construction  not 
only  narrower  than  its  natural  import,  and  different  from  that  in  which  it  is  used 
in  audi  a  vast  number  of  statutes,  but  also  at  variance  with  the  sense  in  which 
it  is  used  in  other  parts  of  the  veir  same  statute.  I  have  only  further  to  remark, 
that  the  act  of  9  Geo.  4,  c.  64,  did  not  introduce  for  the  first  time  the  restriction 
of  the  right  of  peremptory  challenge.  That  restriction  had  existed  from  the 
time  of  Charles  I.,  and  was  enacted  by  one  of  the  very  statutes  to  which  I  have 
already  referred.  So  fsr,  therefore,  as  regards  that  ohjection,  I  think  there  is 
DO  ffround  for  it.  The  last  error  assigned  is  in  the  allocutus,  that  it  was  demanded 
of  the  prisoner  whether  he  had  anything  to  say  why  the  court  ought  not  on  the 
premises  and  verdict  to  proceed  to  judgment  ?  It  is  contended  that  it  should 
nave  added,  "  to  judgment  of  deatn,"  or  "  to  judgment  and  execution ;"  and 
several  precedents  have  been  cited  where  these  forms  have  been  used,  but  none 
have  been  cited  in  which  the  judgment  in  the  present  form  has  been  held  to  be 
void.  The  prisoner  must  have  an  opportunity  afforded  him  by  the  court,  either 
of  moving  in  arrest  of  judgment  or  pleading  a  pardon,  but  when  he  is  demanded 
to  show  cause  why  judgment  should  not  be  pronounced,  he  has  that  opportunity 
foUy  afforded  to  hiuL  The  demand  made  is  the  plainest  intimation  tnat,  unless 
he  can  allege  matter  of  law  or  fact  as  cause,  such  judgment  as  the  court  has 
power  and  is  bound  to  pronounce,  will  be  pronounced.  The  judgment  here  is 
that  which  is  prescribed  bv  the  54  Geo.  3,  which  does  not  use  the  word  "  execu- 
tion," and  uses  the  word  ''sentence"  as  synon^ous  with  "judgment."  I 
cannot  attribute,  as  the  counsel  for  the  plaintiffs  m  error  contended  we  should, 
any  technical  meaning  which  makes  the  use  of  the  word  "  execution"  absolutely 
indispensable.  It  would  neither  add  to  the  sense  nor  explain  the  meaning  of  the 
word  "judgment;"  in  that  word  are  comprehended  aJl  the  details  that  are  to 
constitute  the  punishment,  and  there  is  no  imaginable  end  to  be  answered  by  the 
enumeration  of  them.  If,  however,  precedent  and  authority  be  required  to  sus- 
tain the  present  proceeding,  I  can  refer  to  some.  In  4  Bla.  c.  29,  he  says,  "The 
verdict  being  found,  the  prisoner  is  asked  by  the  court,  why  judgment  should 
not  be  awarded  against  him  ?"  In  Comyn's  Digest,  tit.  Indictment,  N.,  the 
form  stated  to  be  proper  is,  "  Si  quid  dicere  habeat  quare  judicium  non,'*  &c.  In 
the  case  of  Rex  v.  Rayce  (4  Burr.  2086),  the  question  was,  why  judgment  should 
not  be  pronounced  upon  him,  and  sentence  awarded  against  him  ?  Now,  when 
"sentence"  and  "judgment"  have  the  very  same  meaning,  as  the  statute  here 
shows  they  have,  this  is  an  authority  against  the  position  which  it  was  cited  to 
estabhsh.  Two  of  the  other  cases  cited  for  the  plaintiffs  in  error,  viz.,  Rex  v. 
Stack  (Comb.  144),  and  Betscomb's  case  (3  Mod.  265),  were  cases  in  which  there 
was  no  allocutus  at  all.  In  the  former  case,  the  very  error  assigned  was,  that 
the  prisoner  was  not  asked  why  judgment  should  not  be  given  against  him. 
lliere  is,  besides,  the  authority  of  the  highest  court  in  this  kingdom,  that  of  the 
House  of  Lords,  in  the  Duchess  of  Kingston's  case,  for  the  very  form  which  has 
been  adopted  here.  For  these  several  reasons  I  think  this,  as  well  as  the  other 
errors  assigned,  should  be  disallowed. 

Crampton,  J. — At  the  risk  of  repeating  much  of  the  arguments  and  judgment  of 
observations  of  my  Lord  Chief  Justice,  and  with  much  less  effect  than  they  have  Cnunpton,  J. 
ooroe  from  him,  I  shall  now  take  leave  to  state  my  reasons  for  concurring  in  his 
lordship's  judgment  in  all  its  parts ;  and  I  do  so,  not  from  any  sense  of  intrinsic 
difBculty  in  any  part  of  it,  but  from  the  great  importance  of  the  case,  both  to 
the  prisoners  and  to  the  pubUc.  Five  o^ections  or  causes  of  error  have  been 
rdi^  upon  by  the  prisoner's  counsel  as  showing  that  the  conviction  in  the  pre- 
sent case  or  cases  is  a  bad  conviction.  I  shall  state  those  several  objections,  and 
observe  upon  each,  not  in  the  order  perhaps  in  which  they  have  been  argued, 
and  in  which  my  Lord  Chief  Justice  has  taken  them,  but  in  the  order  in  which 
I  am  now  about  to  mention  them.  First,  it  is  alleged  that  the  caption  of  the 
indictment  is  enoneous.    Secondly,  it  is  argued  thftt  Ihe  sentence  is  erroneous, 

2g2 
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W.  S.O*BaiEN,  or  at  least  the  aUocutus  which  precedes  the  sentence.    Thirdlj,  tlie  Anlkmiiiee 

AND  OT1IBR8,  ]^j  ^[jg  coiuTt  of  the  prisoner's  daim  to  challenge  more  than  twenty  of  the  pand 

Df  ERROR,     ^  ^^  ^  ^  gj^^     Fourthly,  the  first  five  counts  of  the  indictmoii,  on  aU  of 

Thk  uijEEN    ^^i^^  ^hc  prisoner  was  found  guilty,  are  said  to  be  bad.     On  thenzth  and  last 

'  count  he  was  acquitted.     Fifthly,  that  the  allowance  of  the  crown's  demrnrar  to 

Hiffh  trefuon.,  the  prisoner's  declinatory  plea,  as  it  has  been  termed,  is  also  erroneous.  Of 
.  these  the  fourth,  or  that  which  alleges  error  in  the  indictment,  is  the  only  one 
that  would  lead  to  a  direct  acquittal  of  the  party.  The  other  four  would  tenni- 
nate,  if  successful,  each  of  them  in  a  venire  de  novo,  Now,first,a8  tothecaptioo. 
The  question  upon  the  sufficiency  of  the  caption  is  certainly  a  question  of  jmis- 
diction,  but,  as  it  comes  before  us,  it  seems  to  resolve  itself  rery  mndi  into  a 
question  of  construction.  The  principles  applicable  to  that  question  are  nd 
controverted.  It  is  conceded  on  all  sides,  that  the  caption  of  an  indictment 
should  show  that  the  prisoner  was  tried  by  a  legal  tribunal  having  competent 
authority  to  try  him.  That  is  the  principle  upon  which  the  argument  of  the 
prisoners  counsel  is  founded,  and  that  principle  is  conceded  on  the  part  oi  the 
crown.  In  the  present  case  it  appears  by  the  record  before  us,  that  the  (msoncr 
was  tried  before  three  of  the  judges  of  the  superior  courts  of  law  under  a 
special  commission  held  in  September  last,  at  Clonmel,  for  the  county  oi  Tip- 
peraiy.  The  objection  is,  that  these  three  commissioners,  sitting  alone,  do  not 
appear  to  have  had  jurisdiction  by  virtue  of  the  commission  under  which  thej 
sat,  inasmuch  as  it  appears  by  the  caption  that  the  commission  was  directed  not 
to  the  three  only,  but  to  others,  not  named,  along  with  them.  It  must  be  admitted 
that  the  jurisdiction  of  the  court  was  derived  from  the  commission,  and  the 
commission  only — and  that  if  the  commission  appear  to  be,  in  fair  constmctioii, 
a  joint  commission  merely,  the  trial  was  certainly  coram  non  judiee ;  and  thii 
objection  ought  to  prevail,  for  under  such  a  commission  (a  joint  commission)  all 

Judgment  of      the  commissioners  must  have  sat  together  in  order  to  constitute  a  legal  tribunaL 

CramptoD,  J.  On  the  other  hand,  it  is  equally  clear  that  if  the  commission  was  a  joint  and 
several  commission,  giving  aothonty  to  all  the  commissioners,  or  to  one  or  moie 
of  them,  to  sit,  the  objection  is  removed.  The  caption  does  not  aver  the  com- 
mission to  be  a  ioint  commission,  nor  does  it  aver  it  to  be  a  joint  and  sevenl 
commission.  1  he  coromssion  is  not  set  out  in  the  caption,  nor  perhaps  even 
its  exact  legal  efiPect  stated.  It  is  a  short  minute,  according  to  the  course  usnaUf 
adopted  in  such  cases.  We  are,  therefore,  left  to  determine  the  legal  character 
of  this  commission  from  the  brief  notice  which  the  record  gives  us  of  it.  The 
question  is  then,  what  is  the  fair  import  of  the  words  of  the  caption  itself,  ac- 
cording to  their  grammatical  meaning  ?  Is  it  that  the  commission  was  mofkj 
a  joint  commission,  or  does  it  appear  to  have  been  a  joint  and  several  commission  ? 
The  caption  appears  to  me  to  allege  these  three  facts,  that  the  indictment  was 
found  before  the  three  commissioners  named  in  the  caption  at  the  time  and 
place  there  stated ;  that  these  three  commissioners  were  nominated  and  ap- 
pointed to  hear  and  determine  all  the  treasons,  felonies,  &c.,  and  to  deliver  ue 
gaols  in  the  county  of  Tipperary ;  that  such  nomination  and  appointment  was 
by  virtue  of  a  royal  commission  dated  the  1st  of  September,  1848,  and  directed 
to  them  and  others.  Now  I  take  it  that  the  fair  import  of  these  allegatioDS 
is,  that  the  trial,  first,  was  held  before  the  three  commissioners  omlf — ^that  was 
part  of  the  argument  of  the  prisoner's  counsel ;  secondly,  that  the  three  special 
commissioners  were  the  only  commissioners  who  were  nominated  and  appointed 
to  deliver  the  gaols  at  Tipperary ;  and  thirdly,  that  that  nomination  uad  ap- 
pointment was  made,  not  by  the  terms  of  the  commission  itself,  but  by  virtoe 
of  the  commission.  In  the  case  of  a  joint  commission  merely,  all  the  commis- 
sioners, as  I  before  observed,  must  sit  together  to  make  a  legal  tribunal  Intiie 
case  of  a  joint  and  several  commission  one  or  more  commissioners  sitting  con- 
stitute a  legal  tribunal.  In  the  latter  case,  the  commission  erects  the  tribonal; 
but  who  are  to  sit  ?  Not  all  unless  all  are  called  on  so  to  do.  It  remains  for 
the  crown  to  nominate  one  or  more  of  the  commissioners  specified  in  the  oaoi> 
mission,  to  be  the  acting  commissioners.  This  nomination  I  take  to  be  sub- 
stantially made  in  this  country  by  the  deUveiy  of  the  commission  to  the  selected 
judges.  Now,  if  we  suppose  the  present  commission  to  have  been  a  joint 
commission  merely,  the  statement  of  the  caption,  that  the  three  commissionen 
were  nominated  and  appointed  to  deliver  the  gaols,  would  be  false.    Hiey  weie 
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lot  so  nominated  aooording  to  this  supposition,  but  those  three  with  others  were  W.  S.O*Bbibn, 

\o  nominated.    Whereas,  S  we  take  the  commission  to  have  been  a  joint  and  ^^^  othebs, 

lereral  commission,  which  it  may  be  compatibly  with  the  statement,  then  all  is     ^  essor, 

vnsiatent,  the  commission  is,  in  fact,  according  to  this  caption,  directed  to  the    .*.      q 

;hree  named  and  others.    That  proposition  is  satisfied.     So  far  all  are  equally  vguaaN. 

md  generally  authorized  to  sit ;  but  three  only  of  the  tribunal  are  nominated    ffigk  irta$(m, 

if  the  crown  specially  to  act  under  the  general  commission.    As  I  before  stated, 

[  take  that  nomination  or  selection  to  be,  by  the  delivery  of  the  commission  to 

;he  special  commissioners.    No  other  commissioner  named  in  the  commission 

aresoroet  to  sit,  not  havinff  been  called  on  so  to  do,  or  nominated  by  the  crown 

Iot  it.     There  are,  then,  the  two  things  here,  there  is  the  authority  given  by  the 

commission  itself,  and  there  is  the  selection  from  amongst  the  commissioners, 

rhich  is  an  act  of  the  crown's  prerogative,  and  therefore  the  language  of  the 

mption  is,  that  the  nomination  of  the  commissioners  is  by  virtue  of  the  commis- 

iion.     I  take  the  language  to  mean,  not  that  these  three  special  commissioners 

vere  nominated  to  sit  alone  bv  the  terms  of  the  commission,  but  that  by  virtue 

)f  the  commission  and  the  inherent  power  of  the  crown  they  are  so  nominated. 

Saw  the  English  commissions,  and  the  captions  founded  on  them,  form  no 

necedent  for  us  on  the  present  occasion.    They  are  directed  to  commissioners 

lamed  in  the  commission,  of  whom  certain  are  to  form  a  quorum,  the  others  are 

nerely  associates,  sometimes  indeed  made  so  by  a  separate  commission,  and  the 

»ption,  therefore,  describes  the  proceedings  as  being  before  the  quorum  or  a 

tid£cient  number  of  them  by  name,  or  before  them  and  others  not  named,  who 

ire  the  associates.    With  us,  the  half-yearly  circuit  commissions  are  uniformly 

lirected  to  the  twelve  judges  and  certain  of  the  law  officers  of  the  crown  without 

\nj  quorum  clause  (except  in  a  few  cases  in  which  the  mayor  is  associated  in 

ities  or  in  towns),  and  they  are,  in  fact,  uniformly  joint  and  several  commissions 

n  the  very  terms  of  them.     I  have  no  less  than  thirty  of  them  in  my  own  pos-  Jn^ignumi  of 

ession,  directed  to  myself  and  other  commissioners  with  whom  I  have  been  Cnmptoo,  J. 

lamed.     Now  the  caption  in  England  describes  the  commission  as  directed  to 

he  quorum  and  others,  and  states  the  proceedings  to  be  before  that  quorum 

md  others.     In  Ireland  the  caption  describes  the  commission  as  directed  to  all 

he  judges  nominated  to  the  particular  duty,  and  to  others  not  named ;  but 

tates  the  proceedings  as  beingpefore  the  judges  nominated,  or  before  them  and 

ithers  according  to  the  fact.    The  caption  in  both  countries  states,  or  should 

tate,  the  facts  according  to  the  truth,  that  is,  the  short  minute  merely  of  them. 

Phe  word  '*  nominated  "  is  not  found  in  the  English  captions  at  all.     I  observe 

he  term  used  there  is  always  "  assigned.*'     We  use  the  words  *'  nominate  and 

ippoint "  to  express  the  selection  or  nomination  of  the  particular  judges,  and  we 

ay  that  nom'mation  takes  place  by  the  delivery  of  the  commission.     In  England 

be  course  is  different ;  there  is  a  previous  nomination  by  fiat  from  the  crown. 

irtry  assize  commission  is  the  result  of  a  fiat  of  the  crown,  nominating  the  par- 

icular  individuals  to  whom  the  particular  commission  is  to  be  directed ;  and  the 

ommission  is  to  be  directed  only  to  those  named  in  that  fiat ;  and  sometimes 

bere  is  a  new  fiat  to  include  an  additionid  name.    This  will  be  found  in  Mr. 

^ttj's  book.     Now,  I  observe  that  the  writ  of  error  which  has  been  sued  out 

1  this  case  is  confirmative  of  the  view  which  has  satisfied  my  mind  that  this 

aption  i^  sufficient.     I  own  I  had  some  difficultv  at  first — and  indeed  it  is  the 

oly  part  of  the  case  on  which  I  ever  entertained  any  difficulty — but  the  writ  of 

rror  sued  out  by  the  prisoners*  attorney  is  confirmative  of  this  view.     For  what 

\  that  writ  of  error  ?    The  writ  is  directed  to  the  Right  Honourable  Francis 

ilackbume.  Chief  Justice  of  the  Court  of  Queen's  Bench,  and  the  other  two  judges 

lio  sat  at  the  commission.  Chief  Justice  Doherty  and  Judge. Moore — "  three 

f  our  justices  appointed  to  hear  and  determine  all  treasons,  felonies,  and  tres- 

asses  oommittea  within  our  county  of  Tipperary,  and  to  deliver  the  gaols." 

ind  what  is  the  requisition  ?     *'  We  command  you,  that  if  judgment  be  given 

lereupon,  you  send  to  us,  distinctly  and  plainly,  under  your  seal,  or  the  seal  of  one 

f  you ."    What  is  the  meaning  of  **  under  the  seal  of  one  of  you  ? "    A 

ise  was  cited  by  Sir  Coleman  O'Loghlen  which  shows  the  meaning  of  that.  If 
U  the  commissioners  must  have  sat  to  make  a  legal  tribunal,  the  return  must 
srtainly  have  come  from  all  who  sat  at  that  commission.  Here  the  writ  goes 
>  the  three  who  did  sit,  and  foDowing  the  character  of  the  commission  itself,  it 
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W.  S. O'Brien,  suggests  that  the  return  may  be  made  either  by  three  or  bj  one.     Now,  I  would 

AND  OTHKK8,  ggy  (secondlj,  though  we  cannot,  perhaps  in  a  legal  point  of  view,  look  ootiide 

Of  ERROR,     ^Y!e  record),  looking  to  the  commission  itself,  it  certainly  is  satislacfeoiy  to  knov 

The  Qukkm    ^^^  ^^®  construction  which  the  court  is  now  putting  upon  this  captkm  is  in 

'    exact  accordance  with  the  truth  of  the  facts.    The  very  commissioii  has  been 

High  tr«awn.  produced  to  us — I  mean  to  the  judges  of  this  court — b^  my  Lord  Qiief  Jnitioe, 
he  having  the  commission  in  his  custody ;  and  we  find  it  to  be  a  joint  ana  aeifuil 
commission,  directed  to  all  the  judges  and  law  officers  as  nsiul,  indiiding,  of 
course,  the  three  iudges  who  sat  at  Clonmel.    And,  as  I  before  intnnated,  we 
know  from  our  judiciid  experience  that  such  is  the  usual  and  ertablished  form  d 
commission  for  the  assizes,  and  there  is  no  difference  between  what  is  oaDed  ^ 
form  of  a  special  commission  in  this  respect  and  the  ordinary  comniission  isssed 
at  every  assizes.     We  also  know,  judicially,  that  it  is  the  usoal  and  ordinarf 
course  for  the  crown,  under  such  special  commission,  to  select  two  or  more  of  ikt 
judges  in  whom  the^  may  have  especial  confidence,  and  to  nominate  and  appoiM 
them  to  be  the  special  commissioners ;  so  that  the  course  of  judicial  expeneacc 
— ^the  special  commission,  if  we  are  now  to  look  at  it — are  all  m  agreement  wilii 
the  deductions  which  I  have  been  making  from  the  terms  of  the  caption  ilidf ; 
and  unless  we  make  that  deduction  from  the  terms  of  the  caption,  we  are  obbfH 
to  make  one  part  of  the  caption  contradict  the  other.    But  I  sho^d  say  faaAa 
for  myself,  1  nold  it  would  be  the  duty  of  this  court,  if  there  were  a  formal  emr 
in  this  return — ^if  the  act  of  the  ofiicer  had  made  this  return  an  informal  asd 
incorrect  return,  it  would  be  the  duty  of  this  court  to  make  the  amendmesi,  H 
it  became  necessary  so  to  do,  and  the  crown  called  for  such  an  amendment.  Hie 
caption  we  all  know  is  no  part  of  the  indictment.     It  is  but  the  ministeiial  aot 
of  the  officer,  the  clerk  of  the  crown,  giving  to  the  court  its  ptoper  title,  aad 
showing  the  time  and  place  of  the  proceedings  which  took  place  befdve  the  judgei. 
Jadffment  of       '^  ^^  °^^  doubted,  ana  it  has  never  been  doubted,  that  a  formal  error  in  ikt 
Cn^^  J      caption  of  an  indictment  such  as  this,  upon  a  conviction  for  murder,  or  fbruj 
'    *      otner  cime  except  treason,  would  be  amended  b^  the  court.    The  authoiitiei 
are  express  on  the  subject.     AtkinsotCs  case  (4  East),  and  Bex  v.  Mmnk  (6 
Adol.  &  Ell.),  are  quite  decisive  on  this  subject.    But  it  has  been  suggested  bj 
one  of  the  counsel  who  argued  this  case  on  behalf  of  one  of  the  prisonets,  Ask 
the  court  has  no  such  power  in  cases  of  treason  alone.    No  authority  or  prece- 
dent whatever  has  been  cited  for  the  distinction  that  was  assigned ;  bi^  tini 
argument  was  addressed  to  the  court,  that  as  a  prisoner  on  trial  for  high  treisoB 
was  entitled  (along  with  the  copy  of  the  indictment)  to  a  copy  of  de  captios 
also,  that  the  caption  cannot,  after  the  copy  has  been  delivered  to  the  prisoner, 
be  altered  or  amended.     But  that  is  an  argument  which  cannot  be  for  a  momeot 
acceded  to.     By  the  terms  of  the  statute  giving  this  privilege,  both  to  piisonai 
in  England  and  Ireland,  the  words  used  are,  "  a  copy  of  the  whole  indictmeDt;'* 
and  by  an  early  construction  in  favorem  vita  made  by  the  judges  upon  thii 
statute,  knowing  that  the  caption  was  as  necessary  for  the  prisoner  as  the  indiet* 
ment  itself  to  enable  him  to  plead,  they  made  this  liberal  constmction — ^that  ke 
should  not  only  have  a  copy  of  the  indictment,  but  also  a  copy  of  the  capcioa. 
as  the  caption  might  be  necessary  to  enable  him  to  show  a  want  of  jurischdioB 
in  the  court,  or  in  the  grand  jury  who  found  the  bill.     It  is  also,  however,  held, 
that  the  prisoner  after  pleading  cannot  object  to  the  sufficiency  d  the  copy. 
llie  plea  admits  a  copy  to  be  correct.    Thus  the  giving  of  the  copy  is  menlj' 
to  assist  the  prisoner  in  framing  his  plea,  and  so  say  the  authorities ;  and  Ast 
ha\ing  been  done,  the  object  of  giving  the  copy  is  complete ;  and  the  subseqiKBl 
amendment  in  matters  of  mere  form,  and  the  act  of  the  officer^  cannot  in  asf 
degree  affect  the  plea  or  defence.     Therefore  there  can  be  no  such  distinclioD. 
Now,  it  is  unnecessary  for  me  to  refer  to  the  precedents  fur  this  caption  after 
what  my  Lord  Chief  Justice  has  stated,  but  they  are  numerous  in  this  ooaH> 
and  I  think  I  mav  add,  that  some  of  them  have  passed  the  ordeal  of  the  Lardi 
without  being  objected  to.     It  therefore  appears  to  me,  for  these  leasoos,  tht 
the  objection  to  the  caption  in  this  case  ought  not  to  prei'ail.    The  second  ob- 
jection in  the  order  I  have  stated  them  is  to  tne  form  of  the  altocuims,    llntliMff 
IS  abundant  precedent  for  the  form  is  admitted,  and  upon  piinci|^  the  €ltJB»' 
tion  ought  not  to  prevail ;  for  when  the  prisoner  is  asked,  as  he  appears  to  Im 
been  upon  this  occasion,  before  his  sentence  is  pronoimoedy  imtiier  he  lad 
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anjUiiDg  to  mj  why  the  oourt  should  not  proceed  to  judgment  against  hun  for  W.S.CVBBiEir, 
tbe  treasons  of  which  he  had  been  found  guilty  (that  is  the  form  in  which  the  ^^^  others, 
qoertion  is  put),  be  is  substantiallj  asked  whj  the  court  should  not  proceed  to     ™  krbos, 
judgment  of  death  against  him,    for  judgment  in  treason  necessarily  by  law    j^^  Qubkk. 
nnpotts  judgment  of  death.    The  next  Question  that  I  notice  is,  whether  the  -__ 

piiioiier  had  a  right  peremptorily  to  challenge  thirty-five  of  the  panel,  or  only.  High  tretuon. 
ae  decided  by  the  oourt  below,  twenty ;  for  the  efiPect  of  the  crown's  demurrer 
beiiig  allowed  by  the  oourt  was  to  decide  that  the  prisoner's  right  or  power  of 
efaallenge  was  limited  to  the  number  of  tu'enty.  The  stat.  9  Geo.  4,  c.  54,  s.  9, 
■ppean  to  me  express  noon  the  point : — "  If  any  person  so  arraigned  for  tieason 
or   murder,    or   for  otner   felony,    shall  peremptorily    challenge    more  than 

UiWity ."    The  consequences  stated  by  the  act  of  Parliament  follow.    Now, 

the  argument  of  the  prisoners'  counsel  is,  that  the  generic  word  "  treason  "  means 
m  this  section  petty  treason,  to  the  exclusion  of  high  treason ;  that  the  class 
tecribed  means  the  secondary  species  belonging  to  the  class,  and  means  to 
•sdnde  the  principaL  That  is  the  argument  of  counsel,  and  it  b  founded  very 
Bnch  upon  a  verbal  criticism  on  the  words  of  the  section,  which  I  do  not  notice, 
as  it  has  been  already  observed  on  by  my  Lord  Chief  Justice.  But  I  would  ask, 
how  can  we  restrain,  as  we  are  called  on  to  do,  the  legal  and  comprehensive 
meMfihig  of  the  word  "  treason,"  of  which  there  are,  or  rather  were,  two  species 
(Ibr  one  of  them  has  been  taken  away  by  a  late  statute),  high  treason  and  petty 
tRason,  espedallv  when  we  find  in  all  the  statutes,  both  ancient  and  modem, 
on  ibe  subject  of  treason,  the  word  "  treason  "  is  used  to  signify  either  the  two 
dasses  of  that  crime  or  high  treason  onlv  ?  There  is  not  a  smgle  statute  (unless 
this  is  an  exception)  in  which  the  word  "  treason"  is  ever  employed  to  signify 
petty  treason  exclusively.  But  again,  there  are  two  other  sections  of  this  statute 
m  whii^  the  word  **  treason"  is  used  manifestly  in  the  same  enlarged  sense — 
m  the  general  and  legal  sense.  Sect.  8  says,  "  If  any  person  being  arraigned  Judgment  of 
XBpon,  or  charged  with,  any  indictment  or  information  for  treason,  felony,"  Cramptoo,  J. 
iod  so  on,  "  refuses  to  plead."  Is  it  to  be  contended  that  high  treason  is  not 
eomptised  within  that  8th  section  ?  Again,  in  the  1 1th  section — *'  that  where 
iBy  person  shall  be  indicted  for  treason  or  felony,  the  jury  empanelled  to  try 
iDoh  person  shall  not  be  charged  to  inquire  concerning  his  lands,  tenements,  or 
goods,  nor  whether  he  fled  for  such  treason  or  felony."  And  in  the  case  of  that 
■le  statute  to  which  my  Lord  Chief  Justice  refeired  with  respect  to  insane  per- 
KNis,  can  it  be  contended  for  a  single  moment  that  it  was  not  meant  by  that 
ifeatiite  to  apnly  the  word  "  treason"  to  high  treason  as  well  as  to  petty  treason  ? 
But  independently  of  these  observations,  we  should  recollect  that  the  statute  of 
9  Geo.  4,  to  which  I  have  just  adverted^  is  a  consolidation  statute.  It  recites  a 
amnber  of  statutes  in  its  preamble,  and  it  repeals  those  statutes  either  totally  or 
partially.  One  of  the  statutes  so  recited,  and  so  repealed  for  the  purpose  of 
Ming  re-enacted,  is  the  statute  of  10  Car.  1.  Now,  wnat  are  the  terms  of  that 
itetate  ?  It  enacts  "  that  no  person  arraigned  for  any  oflPence  or  offences  of 
high  treason,  petty  treason,  murder,  manslaughter,  or  any  other  felonv."  In  the 
Tcij  language  (except  that  the  words  "high  treason"  are  omitted)  or  the  section 
ttnt  is  now  Ihe  subject  of  observation, — **  he  shall  not  be  permitted  to  challenge 
peremptorily  above  the  number  of  twenty."  That  is,  in  high  treason  and 
petty  treason  These  two  classes  are  consolidated  into  the  generic  word 
"treason."  Fri)m  the  time  of  10  Car.  1,  c.  9i  down  to  the  time  of  the 
CBaiictment  of  9  Geo.  4,  the  law  of  treason,  as  regulated  in  Ireland,  was 
emphatically,  that  the  prisoner,  in  cases  of  high  treason  and  petty  treason, 
eoidd  challenffe  peremptorily  only  twenty.  In  England  it  is  otherwise, 
we  know ;  ana  inaeed  the  great  foundation  throughout  the  argument  of  this 
erne  has  been,  that  the  object  of  aU  or  many  of  these  statutes  has  been  to  assimi- 
bile  the  pimctice  of  Ireland  to  the  practice  of  England,  and  the  law  of  Ireland  to 
ttie  law  of  England  ;  and  yet  we  find  manifestly  a  difference  between  the  law  of 
Irdand  and  the  law  of  England  on  this  subject  and  many  other  subjects.  Assi- 
milalion  may  be  a  very  desirable  thing,  but  assimilation  must  be  done  by  the 
Legislature,  and  not  by  interpreters  of  the  law  ;  and  when  it  comes  to  be  con- 
sidered whether  there  shall  be  a  complete  assimilation,  it  will  be  a  subject  of 
senoos  consideration,  whether  many  portions  of  the  Irish  code  of  laws  mav  not 
get  the  preference  over  portions  of  the  English  code  of  laws  on  the  same  subject. 
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W.  S.O'Bbibn,  In  England,  the  right,  the  power  of  challenge,  in  the  cases  of  high  treason,  stands 
AND  OTHERS,  qq  ^\^q  common  law.    There  is  a  section  in  the  Juiy  Act  of  England  which  ms 
Df  ERROR,     refeired  to,  bj  which  in  all  cases  of  felonies  the  prisoner  is  allowed  to  chaHciy 
The  Oueen    ^^7^^^^^  peremptorily.    We  have  not  adopted  in  the  Irish  Jmy  Act  any  sodi 
^        '    section.    The  law  in  Ireland  stood  on  one  footing,  and  still  so  remains,  aooordiaf 
High  treoBom,   ^  my  judgment,  and  in  England  on  another  footing ;  therefore  I  thhik  there  ii 
no  difficulty  whatever  with  respect  to  this  obJMtion.    The  fouiih  objieoCkm 
in  the  order  in  which  I  am  noticing  them  is,  that  the  first  five  oounta  of  tiie 
indictment  are  bad  in  law.    These  counts  charge  the  prisoner  with  lefying 
war  against  the  Queen  in  her  realm  of  Ireland  ;    and  it  has  been  giaveh 
argued  by  five  learned  counsel  in  succession,  earnestly  and  strenuonalyt  no  doobt, 
that  it  is  not  treason  to  levy  war  against  the  Queen  m  Ireland.     Now  I  must  ssy, 
this  is  as  startling  a  proposition  as  I  ever  heard  put  by  a  counsel  to  a  oooit ;  and 
I  must  own  it  came  upon  me  with  very  great  surprise,  with  as  mvuh  s*uprise  as  tiie 
assertion  would,  which  perhaps  is  only  kindred  to  it,  that  there  never  had  beea 
a  traitor,  and  that  there  never  had  been  a  rebellion,  in  Ireland.    Tlie  aigamnt 
is  this,  that  the  25  Edw.  3,  applied  only  to  war  levied  in  England  ;    and  the 
extension  of  that  statute  to  Ireland  by  Poyning's  Act  can  only  ttievefore  apply  to 
war  levied  in  England  ;  and  it  leaves  the  levying  of  war  against  the  king  in 
Ireland  unprovided  for.      The  old  construction,  which   has  been   unifcHiiilf 
held  and  acted  on  in  this  country,  was,  that  the  effect  of  Poyning's  Act,  in  ei- 
tending  the  25  Edw.  3  to  Ireland,  was  to  apply  it  to  treasons   commuted  ia 
Ireland.    The  25  Edw.  3  was  a  beneficial  statute  for  the  subject.     It  removed 
the  vagueness  and  uncertiunty  of  the  common  law  of  treason,  defining  with  ac- 
curacy and  precision  what,  and  what  only,  should  constitute  the  crime  of  trea- 
son ;  therefore  it  was  certainly  a  benefit  to  extend  that  law  to  Ireland.    And  nov, 
I  would  ask,  can  anything  be  more  absurd  in  statement  than  the  practical  resnk 
Judjnnent  of      ^  which  the  arguments  of  the  prisoner*8  counsel  would  bring  the  enactments  of 
Cnu^pton,  J.     ^^"  statute  ?    They  say  it  has  been  made  an  imperial  act,  embrauang  Kndand 
only — a  mere  brutum  fulmen.     It  was  not  to  apply  to  Irish  treasons  at  iw:  it 
was  to  apply  to  English  treasons,  and  English  treasons  which  oonid  not  be  tried  oi 
Ireland.     Anything  more  monstrous  or  more  absurd  in  the  way  of  snggeetias, 
as  to  the  meaning  or  intention  of  the  Le^lature,  I  own  I  never  beard.    Bat  1 
would  say,  secondly,  in  order  to  adopt  this  perfectly  novel  construction,  we  mad 
do  violence  to  the  language  of  Poyning's  Act  itself.     Poyning's  Act  requires  thit 
the  English  statutes  referred  to  in  the  preamble  of  it,  one  of  wbidi  is  the  25 
Edw.  3,  shall  be  used,  executed  and  accepted  in  this  realm  of  Ireland  according  to 
their  tenor  and  effect.    Now,  how  could  these  English  statutes  be  executed  wraus 
the  land  of  Ireland  if  Irish  treasons  were  not  triable  by  them  under  the  25  Edw.  3, 
or  if  no  other  practical  conclusion  was  arrived  at  than  the  making  the  25  Edw.  3 
an  imperial  act  ?     But,  above  all,  how  could  the  reason  for  introducing  it  into 
Ireland   be  satisfied  ?     For,  what  is  that  reason  ?     Because  it  says,  ust  tiie 
object  was  to  bring  Ireland  like  England  to  wealth  and  prosperity.     How  sadi 
a  practical  result  could  be  achieved  oy  the  construction  of  the  learned  counsd  1 
cannot  understand.     Surely  the  object  of  the  Legislature  was,  to  suppress  crima 
and  disorders  in  Ireland  by  the  introduction  of  thb  wholesome  statute,  sad 
thereby  to  bring  wealth  and  prosperity  to  the  country.    There  ia  a  statute  which 
I  believe  is  strongly  illustrative  of  the  true  meaning  and  construction  of  Pofa- 
ing's  Act :  I  refer  to  the  act  28  Hen.  8,  c.  7,  which  is  called  an  Act  of  Sbnoff. 
This  statute  recites  the  whole  of  the  English  act  of  treason  called  Uie  Act  of 
Slander,  and  at  the  close  it  extends  to  Ireland  that  Act  of  Slander,  almost  jve- 
cisely  in  the  terms  in  which  Poyning's  Act  would  extend  the  25  Edw.  3  also  t» 
Ireland  ;  and  it  recites,  as  is  done  in  Poyning's  Act,  the  beneficial  character  of 
the  statute.     "  Considering  this  statute,  made  in  the  realm  of  England,  is  moH 
beneficial  and  expedient  to  have  the  execution  within  the  King's  land  and  domiBios 
of  Ireland."    Why  ?    "  Especially  in  respect  of  the  high  rebellion  here  late^  oosi- 
mitted,  and  that  the  odible  infamies  against  the  Kmg  and  Queen,''  and  sooa. 
However,  there  is  another  view  of  the  subject,  which  I  think  is  quite  deoBfe : 
the  act  of  5  Geo.  3,  c.  21,  wbich  was  passed  in  the  year  1765,  appears  to  me  to 
put  an  end  to  all  difficulty  or  question,  if  any  could  arise  on  this  aubjeek.    IV 
recital  of  that  statute  is,  that  the  25  Edw.  3,  is  the  existing  law  of  tiuasmi  is 
Ireland — *'  Whereas  it  is  highly  reasonable  and  agreeable  to  the  mtmt  d  om 
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ezoeDent  constitution,  that  persons  prosecuted  for  high  treason  under  the  statute  ^-  S.O*B&ibn, 
of  25  Bdw.  8,  should  be  allowed  all  proper  means  for  defence  of  their  innocence."  ^^^  othbrs, 
Here,  then,  is  an  express  statement  bj  the  Ledslature,  that  the  act  of  25      ^  error, 
Edw.  3  does  apply  to  Ireland ;  that  it  is  the  law  of  Ireland ;  and  on  that  suppo-   r^j^^  Oueen 

■ition  it  makes  an  enactment  with  respect  to  re^latinff  the  practice  of  trials  of        

iiidic4ment8  founded  upon  that  statute.     At  the  time  when  5  Geo.  3  was  passed,  ITigh  treaaon. 
there  were  no  other  treasons  in  Ireland  but  those  under  the  statute  25  Edw.  3 ; 
iod  tiie  language  of  this  statute,  and  the  reason  in  the  preamble,  seems  to  me 
to  be  so  strong,  that  I  would  not  consider  it  to  be  a  construction  doing  violence 
to  the  intention  of  the  Legislature  ;  but,  on  the  contrary,  carrying  that  inten- 
tion into  execution,  if  this  statute  were  to  be  considered  as  having  the  effect  of 
meetiDg  all  cases  that  should  thereafter  become  the  subject  of  prosecution  for 
Inttson  in  an  Irish  court,  and  making  them  subject  to  the  regulation  and  enact- 
pent  of  that  statute.     However,  that  is  another  matter.     I  therefore  think  there 
ii  nathing  in  this  objection;  and  indeed  one  of  the  learned  counsel  for  the 
prisoners  admitted,  altnough  he  argued  strenuously  in  support  of  the  objection, 
tint  it  was  an  objection  apparently  against  common  sense ;  and  I  certainly,  for 
mj  own  part,  am  disposed  to  agree  in  that  part  of  the  learned  counsel's  argument. 
Now  I  come  to  the  fifth  and  last  objection  which  I  have  to  notice  ;  and  that 
srises  on  the  declinatory  plea,  as  it  has  been  called,  and  the  demurrer  to  it.    And 
tvo  questions  seem  to  me  to  arise  on  this  plea,  without  entering  into  any  dis- 
euasion  on  the  mere  terms  of  it :  first,  whether  the  principle  of  the  plea  be  well 
foonded  ?  secondly,  whether,  if  well  founded  in  principle,  such  matters  as  are 
loggested  in  it  be  at  all  the  proper  subject  of  a  plea  ?    The  principle  of  the 
plea  is,  that  the  prisoner  was  entitled  to  a  copy  of  the  indictment  against  him 
ten  days  before  his  trial,  whereas  in  fact  he  had  the  copy  only  five  days  before 
las  trial.     Now,  the  solution  of  the  question  raised  by  this  plea  depends  on  the 
eonnderation,  whether  the  trial  of  a  prisoner  for  high  treason  in  this  country  is  Judgment  of 
to  be  regulated  by  the  Irish  statutes  of  5  Geo.  3,  and  1  &  2  Geo.  4,  or  by  the  Cnunpton,  J. 
English  statutes  of  Will.  3,  and  7  Anne,  c.  21.    The  Irish  act  of  5  Geo.  3,  c.  21, 
enacts  that  every  person  tried  in  Ireland  for  anv  treason  under  the  statute  of 
Kdw.  3,  shall  have  a  copv  of  the  whole  indictment  deUvered  to  him  five  days  before 
Ids  trial.    That  is  the  Irish  regulation.    The  act  of  1  &  2  Geo.  3  extends  to  Ire- 
hnd  certain  of  the  provisions  of  7  Will.  3,  c.  21  (by-the-bye,  an  useless  and  absurd 
proceeding,  if  the  objection  be  well  founded),  because  that  act  must  have  ap- 
pfiedf  according  to  the  argument  of  the  prisoners*  counsel,  prenously  to  Irelana ; 
therefore  it  would  be  absurd  and  unnecessary  to  make  any  portion  of  it  the  law 
of  Ireland.    Now  under  these  Insh  acts  the  trials  of  the  prisoners  were  con- 
ducted ;  and  the  argument  of  their  counsel  is,  that  the  trials  should  have  been 
tng;olated  by  the  English  statutes,  the  latter  of  these  statutes,  the  statute  of  Anne, 
entitling  the  prisoner  tried  under  its  regulation  to  a  copy  of  the  indictment,  not 
fire  days,  but  ten  days  before  the  trial.     It  is  admitted,  because  it  cannot  be 
',  that  the  Irish  acts  regulating  the  trial  of  treason  in  Ireland  have  never 
repealed.    Now,  that  is  a  strong  statement,  leading  to  a  conclusion  on  this 
ion.  They  have  never  been  repealed ;  but  it  is  suggested  that  there  is  a 
•pecies  of  implied  repeal  in  the  acts  of  57  Geo.  3,  and  1 1  Vict.,  or  one  of  them. 
The  argument  of  the  prisoners'  counsel  is  what  I  have  just  stated,  that  the  English 
acts  were,  by  57  Geo.  3,  c.  6,  or  1 1  Vict.,  or  one  of  them,  extended  to  Ireland, 
and  therrfore  these  statutes  should  now  regulate  the  trial  of  treason  in  Ireland, 
■npcraeding  the  unrepealed  Irish  statutes  to  which  I  have  liefore  referred ;  or 
at  least  it  is  urged  that  the  trial  of  all  treasons  founded  on  the  late  act  of  ]  1 
Vict.  c.  1 2,  should  be  so  regulated.    Now,  I  think  there  arc  two  false  assump- 
tions on  which  this  argument  rests.     First,  the  57  Geo.  3  did  not  extend  to 
Ireland  the  English  acts  regulating  trials;  but,  secondly,  if  it  had  it  would  not 
arul  the  prisoners  on  this  argument.    The  act  1  &  2  Geo.  4,  c.  21,  furnishes  a 
decisive  contradiction  to  the  notion  that  the  57  Geo.  3,  c.  6,  embraces  Ireland 
in  its  provisions.    What  is  that  act  ?    That  act  recites  certain  provisions  of  the 
7  Wifi.  3,  and  it  then  goes  on  to  recite,  "And  whereas  tne  above-recited 
enactments  and  provisions  do  not  extend  to  Ireland,  and  it  is  expedient,  just, 
and  reasonable  that  they  should  be  extended  to  Ireland."    The  argument  for 
the  plaintiff  in  error  is  founded  on  the  assumption,  that  all  these  recitals  in 
tins  statute  are  a  mistake  of  the  Imperial  Legislature,  for  that  four  years  before  the 
VOL.  lU.  2  H 
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W.  S.O'BaisN,  English  acts  had  all,  by  the  57  Geo.  3,  been  extended  to  Ireland.  This  is  astnnge 
AND  OTHBB8,  construction  undoubtedlj  which  we  are  called  upon  to  adopt,  a  comrtmetioii 
IN  ERROR,  directly  in  contradiction  to  the  express  statements  of  the  Legialafaire  in  the  1  &  S 
The  Oueen  ^^*  ^*  ^^^'  ^^  what  the  Legislature  has  deliberately  done  by  tliiaactof  1  &3 
^  '  Geo.  4 :  it  makes  certain  of  the  provisions  of  7  WiJL  3,  regulating  triala  fiv 
High  tnoBon,  ^S^  treason,  apphcable  to  Ireland ;  certain  others  it  does  not  make  applicable 
to  Ireland.  The  important  provisions  that  are  not  made  applicable  to  Ireand  by 
this  statute  had  been  made  apphcable  to  Ireland  before  by  5  Geo.  3.  Those  toe, 
therefore,  passed  over ;  and  the  recital  is,  that  certain  provisions  do  not  extend 
to  Ireland.  Now,  what  becomes  of  the  statute  of  Anne  ?  If  the  statute  ti 
William  did  not  applv  to  Ireland,  it  is  impossible  to  contend  that  the  statute  d 
Anne  applied  to  Ireland,  because  the  same  reason  apphes  to  both.  But  lbs 
Legislature  deliberately  omitted  to  make  the  statute  of  Anne  applicable  to 
Ireland,  though  it  studiously  and,  according  to  the  argument  of  the  connael 
unnecessarily  and  absurdly  proceeds  to  make  the  act  of  William  applicable  to 
Ireland  after  the  passing  of  57  Geo.  3.  Then  there  is  the  2nd  section  in  tint 
act  of  I  &  2  Geo.  4,  c.  24,  which  I  think  tends  very  much  to  fortify  the  aiga- 
ment  on  this  subject.  By  that  2nd  section  the  Legislature  extends  to  Ireland, 
without  mentiomng  the  act  of  39  &  40  Geo.  3,  its  provisions  with  respeet  ti 
personal  treasons  against  the  sovereign ;  it  midces  the  enactments  of  39  &  40 
Ueo.  3  the  law  of  Ireland,  adopting  the  very  words  of  tiie  act,  but  studioo^i 
omitting  the  reference  which  the  39  &  40  Geo.  3  contains  to  the  statuteaa 
William  and  Anne.  Why  ?  Because  those  were  statutes  in  daily  use  in  £ng]ai4 
and  because  they  did  not  apply  to  Ireland.  Can  any  reason  for  this  omisooi 
be  suggested  beyond  that  which  I  have  stated,  that  the  Legislature  knew  p» 
fectly  well  that  the  law  regulating  the  trial  of  persons  for  high  treason  in  In- 
land was  a  di£Perent  law  from  that  regulating  the  trial  of  persons  for  hkdi 
J  draumt  of  tr^^son  in  England  ;  one  being  regulated  by  Irish  statutes  (more  apphmh 
C  ^D^  J  perhaps  to  the  state  of  things  in  Ireland  than  the  English  law),  and  toe  otkn 
nmptoD,  •  j^^i^^^JQg  the  trials  of  English  treasons.  But  I  would  sav  that  an  examinstM 
of  the  different  sections  of  57  Geo.  3  demonstrates  that  that  act  of  ParliaiiMii 
did  not,  and  could  not,  extend  to  Ireland,  and  never  was  contemplated  as  H 
act  extending  to  Ireland.  It  must  be  admitted,  to  be  sure,  that  Ireland  is  nol 
expressly  excluded  from  its  operation.  It  is  also  true  that  Ireland  is  not  a* 
pressly  included.  We  must,  therefore,  look  to  the  terms,  and  the  suljeci 
matter  of  the  enactments,  to  judge  whether  this  statute  of  57  Geo.  3,orwtf 
section  of  it,  included  Ireland.  My  opinion  is,  that  not  one  single  section  of  il 
is  applicable  to  Ireland.  The  1  st  section  of  it  does  no  more  than  continue  sad 
perpetuate  a  portion  of  the  act  of  1796,  which  recites  certain  provisions  midl 
oy  that  act  of  Parliament,  establishing  treasons  of  a  particular  cnaracter.  Thid 
was  the  temporary  act  of  36  Geo.  3 ;  and  then  the  57  Geo.  3  goes  on  to  redtti 
that  it  is  necessary  and  expedient  that  such  of  the  provisions  of  the  said  act  ■ 
would  expire  at  the  end  or  the  next  session  after  the  demise  of  the  crown  shooU 
be  further  continued  and  made  perpetual.  Suppose  it  had  been  a  continuatioi 
for  ten  years,  or  for  twentv  years,  would  it  have  been  said  that  by  that  ooa- 
tinuation  the  acts  were  maae  applicable  to  Ireland  ?  What  is  the  perpetoatioi 
of  an  act  but  the  continuation  of  it  indefinitely — a  perpetual  oontinuatum  of  iti 
It  was  to  be  extended  in  point  of  time,  and  in  point  of  time  only.  It  was  not 
to  be  extended  in  point  of  locality.  There  is  no  such  contemplation  or  view  al 
all  attributable  to  the  Legislature  in  the  terms  of  this  1st  section  of  the  ststuta 
Well,  if  that  be  so,  it  gives  us  a  key  to  all  the  rest.  What  is  the  2nd  sectioDi 
The  2nd  section  is  an  extension  in  a  different  way.  The  Prince  Regent  was  nd 
included  within  the  terms  of  the  act  of  1796,  nor  would  he  come  wi^iindM 
terms  of  the  perpetuation  of  it ;  and,  accordingly,  the  2nd  section  extends  than 
provisions  to  the  Prince  Regent  during  his  office.  That  is  merely  an  eztenMi 
of  an  English  act  of  Parliament  to  an  individual  not  comprised  withiii  the  pW" 
view  of  the  temporary  act.  Then  comes  the  3rd  section — what  does  it  do  i 
Why  it  extends  the  provisions  of  the  39  &  40  Geo.  3,  in  the  same  way  enettf. 
so  as  to  include  the  Prince  Regent  in  their  operation  during  his  ofiSoe  as  Friaei 
Regent.  And  what  is  also  remarkable  here  is,  that  the  very  sul^ject  of  tiiis  3id 
section  is  the  subject  of  that  2nd  section  of  the  act  1  &  2  Geo.  4»  makii^  tk 
39  &  40  Geo.  3,  apphcable  to  Ireland  in  the  manner  I  have  before  adTerted  ta 
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Theo  oomes  the  4th  section,  on  which  I  may  say  that  the  whole  fabric  of  the  ^*  8« O'Brien, 
argument  upon  this  objection  has  been  based.  Now,  what  is  that?  To  my  ^^^J^^' 
imdenianding  nothing  can  be  plainer  than  that  it  does  not  go  one  atom  beyond  ^^      ' 

the  provisions  which  hieive  been  made  the  subject  of  a  fonner  section.    That  4th   j^^  Qiteen. 

•ectioii  provides  that  where  persons  shall  be  indicted  for  any  offence,  made  or         

dedarea  to  be  high  treason  oy  this  act,  that  is,  by  the  57  Geo.  3,  they  shall  be   Iliffh  trrason. 
entitied  to  the  benefit  of  the  act  of  William,  and  the  act  of  Anne,  except  in 
particular  cases.    But  who  are  they  ?    Persons  accused  or  indicted  on  the  per- 
petuated provisdons  of  the  statute  of  1796,  or  upon  the  extension  of  that  and 
ue  olher  statute  to  the  person  of  the  Prince  Regent ;  that  is  the  whole  enact- 
ment— ^to  them  it  is  extended,  and  to  no  others.    Now  the  subsequent  sections, 
the  5tii  and  6th,  the  concludiuff  sections  of  the  act,  are  merely  consequential  to 
tiie  sections  to  which  I  have  before  adverted.    There  is  nothing  whatever  in 
the  act  to  lead  one  to  the  conclusion  that  Ireland  was  in  the  remotest  degree  in 
the  contemplation  of  the  Legislature.    On  the  contrarv,  the  I^egislature  knew 
perfectly  well  that  the  law  regulating  high  treason  in  England  was  different  in 
several  respects  from  that  in  Ireland.    The  6th  section  appears  to  me  to  have 
been  added  pro  majori  cauteld.    However,  it  is  argued  m  addition,  though  I 
think  not  so  strongly  pressed,  that  the  act  1 1  Vict.  c.  12,  has  extended  the  acts 
of  William  and  Anne  to  Ireland.    I  own  I  can  see  nothing  in  that  statute  to 
lead  my  mind  towards  that  conclusion.    This  act,  by  its  2nd  section,  has  done 
nothing  more  than  enact  that  the  recited  provisions,  made  perpetual  by  the 
57  Geo.  3,  shall  extend  to,  and  be  in  force  in,  that  part  of  the  United  King- 
dom called  Ireland;  that  is,  it  has  extended,  not  tne  act  of  57  Geo.  3,  to 
Irdand,  but  has  extended  to  Ireland  certain  penal  provisions  of  the  act  of  1796. 
That  18  the  whole  effect  of  that  section  of  that  act.    But  an  argument  is  raised 
oo  the  preamble.    The  word  used  is  "  provisions ;"  and  an  argument  is  raised 
on  that  word,  which,  it  is  said,  extends  the  2nd  section.    I  own  I  cannot  see  Judgment  of 
that.     I  take  the  preamble  to  be  explained  by  itself  as  well  as  by  the  2nd  sec-  Crampton,  J. 
tkm,  BO  as  to  prevent  the  possibUity  of  mistake.    It  says,  "  doubts  are  enter* 
tained,  whether  the  provisions  so  made  perpetual " — that  is,  the  provisions  of 
ttie  act  of  1796.    Wno  entertained  those  doubts  ?     I  am  sure  I  do  not  know ; 
but  nothing  could  be  more  unfounded  than  those  doubts  would  seem  to  be. 
**  It  is  expedient,"  they  say,  **  to  repeal  all  such  of  the  provisions  made  per- 
petual by  the  last-recited  act  as  do  not  relate  to  offences  against  the  person 
of  the  sovereign,  and  to  enact  other  pro\dsions  instead  thereof,  applicable  to  all 
paits  of  the  United  Kingdom.**  What  is  the  meaning  of  the  word  "  provisions" 
here  ?     It  is  contended  bv  the  argument  that  the  word  "  provisions     is  to  in- 
vade an  enactments  of  the  statute  of  the  57  Geo.  3.    And  then,  having  ex- 
tended the  use  of  the  word  "provisions"  in  that  way  in  the  1st  section,  th^ 
tnmsfer  it  to  the  2iid  section,  contrary  to  the  words  of  the  1st  section,  whicn 
eajSy  that  only  those  -portions  that  were  made  perpetual  shall  extend  and  be  in 
fofoe.     But  when  we  look  at  the  recitals  in  the  1st  section,  we  find  the  word 
*'  provisions "  is  by  the  course  of  the  language  itself  grammatically  under- 
stood, meant,  and  mtended  to  apply  to  the  penal  pronsions  of  the  act  of  1796, 
estabhahing  new  treasons,  and  the  ]>cnal  provisions  of  the  act  57  Geo.  3 ;  but 
beyond  those,  the  word  **  provisions,"  though  in  its  general  sense  it  may  apply 
to  everything  done  by  the  act  of  Parliament — beyond  that  limit  in  fair  con- 
struction it  appears  impossible  to  me  to  press  the  meaning  of  the  word  "  pro- 
visions," even  in  the  1st  section.     But  all  that  is  controlled  afterwards  by  the 
ezpxees  terms  of  the  2nd  section  of  the  act.    So  that  upon  that  part  of  the  sub- 
ject I  do  not  entertiun,  indeed  I  never  did  entertain,  any  doubt.     But  again  I 
would  say,  if  the  4th  section  of  57  Geo.  3  did  include  Ireland,  or  if  the  present 
indictment  is  founded  entirely  on  25  Edw.  3,  no  count  of  the  indictment  is 
founded  on  57  Geo.  3,  or  1 1  Vict.    The  very  plea  of  the  prisoner  in  this  case 
shows  that  to  have  been  the  understanding  of  his  own  counsel.    It  is  admit- 
ted, that  the  first  five  counts  of  the  indictment  are  foimded  on  25  Edw.  3 ;  and 
it  is  in  consequence  of  that  admission  that  his  plea  applies  itself  particularly  to 
the  6ih  count ;  but  I  would  say,  it  is  dear  also  that  the  6th  count  is  founded 
on  Hie  statute  of  25  Edw.  3.    It  is  a  count  for  compassing  the  death  of  the 
Queen;  and  the  overt  acts  relied  upon  are,  the  levying  of  war,  and  the  con- 
qiinii^  to  levy  war,  against  the  Queen.    It  is  not  a  count  for  compassinff  per- 
sonal wjary  to  the  Queen.     Now,  in  ThUtlewotk^s  case  (33  State  Trials), 

2h2 
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W.  S.O'BuiEN,  one  of  the  counts  is  a  count  almost  in  the  terms  of  the  present  ooani— ft  count 

AND  oTHFiw,  fjjp  compassinjf  the  death  of  the  king  through  the  raediora  of  war  to  be  leried; 

IN  ERKOR,     jy^j  J  Qbserve  that  the  Attorney-General  and   the   counsel  far  the  priaoDer 

Thk  Ouf.en     ^^^^  agree  in  considering  that  count  to  be  a  count  founded  on  25  Edw.  3.  And 

'    '    what  says  Lord  Chief  Justice  Abbott  in  his  summing  up  on  this  snlneci? — 

High  treason.  "  '^^'o  of  these  charges,  namely,  the  compassing  and  imagining  the  dealh  ol 
His  Majesty" — in  almost  the  very  terms  of  the  count  now  before  us, — ^^and  & 
actually  levying  war  against  him,  were  declared  to  be  treasona  by  a  statute 
passed  as  long  ago  as  the  reign  of  Edw.  III."  Therefore,  it  appears  to  me 
plainly,  that  the  6th  count  in  this  indictment  is  a  count  founded  on  ^ 
statute  of  25  Edw.  3 ;  and,  therefore,  the  prisoner's  counsel  have  no  nglit, 
even  upon  their  own  argument,  to  invoke  the  aid  of  the  English  acts, 
because  their  argument  must  be  founded  upon  the  supposition  that  thcfe 
is  a  count  in  the  indictment  which  is  founded  upon  those  subsequent  acts. 
But  it  has  been  argued,  that  unless  the  57  Geo.  3,  or  the  1 1  Vict,  be  hdd  to 
embrace  Ireland,  no  provision  is  made  for  the  regulation  of  treason  tiisb 
founded  on  the  1 1  Vict.  There  certainly  is  none  made  by  the  tenns  of  the  kte 
statute.  Let  us  suppose  this  to  be  true  in  point  of  fact,  it  does  certainly  show  on 
the  argument  a  casus  omissus  by  the  Legislature.  But  what  would  the  oonstmotioii 
of  the  plaintiffs  in  error  amount  to  ?  Why  it  would  show  an  eztraordinaiy  incoo- 
sistency  in  the  modes  of  proceeding  according  to  the  enactment  of  the  Legiabtoie 
with  respect  to  treason  trials  in  Ireland,  for  tnere  would  be  one  act  of  Parliament, 
or  set  of  acts,  regulating  trials  for  treason  on  the  25  Edw.  3,  namely,  the  Iiish 
acts ;  and,  according  to  the  same  argument,  in  all  tnals  for  treason  upon  indict- 
ments to  be  founded  upon  the  latter  acts,  the  proceedings  would  be  regulated 
by  the  English  acts  or  Parliament.  Could  anything  be  more  monstrous  and 
absurd  than  that  proposition  ?  Surely  that  consequence  would  lead  to  greater 
Judgment  of  absurdity  and  difficulty  than  the  mere  circumstance  of  there  bein^  a  case  oociu<- 
CramptoD  J.  ^°S>  ^°  Ireland  in  which  there  was  no  pro\nsion  made  in  the  way  of  privilege,  wiA 
respect  to  having  a  copy  of  the  indictment.  Now  I  have  already  intimated  my  own 
view,  that  the  early  Irish  act  in  its  reason,  though  not  in  its  terms,  is  suffioen^ 
comprehensive  to  apply  to  all  cases  of  treason  in  Ireland,  whether  future  or  then 
existing.  But  it  is  not  necessary  that  I  should  dwell  on  such  a  topic  as  that 
We  must  interpret  the  acts  of  ParUament  as  we  find  them ;  we  are  not  at  liberty 
to  remodel  them.  But  I  would  give  a  liberal  construction  to  that  act  of  5  Geo. 3, 
and  make  it  applicable  to  all  treasons,  rather  than  leave  a  casus  omissus  on  the 
subject ;  that  is  my  own  impression.  Another  mischief  which  has  been  tug- 
gested  as  arising  from  the  extension  of  57  Geo.  3  to  Ireland,  was,  that  the 
sentence  on  a  prisoner  convicted  under  the  new  statutes  would  be  unprovided 
for,  and  that  the  common  law  barbarous  sentence  must  be  put  in  execution 
against  the  prisoners.  But  I  own  I  am  not  struck  by  that  argument  at  all, 
because  I  feel  quite  satisfied  that  the  terms  of  54  Geo.  3  are  sufficiently  ample  and 
oomi)rehensive  to  apply  to  all  cases  of  pronouncing  sentence  in  high  treaaon. 
There  remains  only  a  word  upon  the  form  of  the  plea.  I  shall  not  dwell  upon 
it.  The  facts  have  been  brought  before  the  court ;  they  are  upon  the  record. 
I  cannot  shut  my  eyes  to  the  statement,  and  I  think  it  much  more  expedient  to 
decide  upon  the  merits  than  upon  the  question,  whether  such  a  plea  is  admis- 
sible or  not.  But  I  own  my  own  impression  would  be  to  refuse  to  receive  snch 
a  plea.  The  matter  of  it  appears  to  me  to  be  matter  of  regulation  and  of  di»- 
cretion,  and  to  be  disposed  of  upon  motion,  and  not  by  way  of  plea  to  tiie 
indictment.  I  am  not  as  sentimental,  perhaps,  as  some  of  the  learned  ooonael 
who  argued  this  case,  upon  the  subject  of  allowing  the  exercise  of  discretion  to 
judges.  The  abuse  of  discretion  is  greatly  to  be  deprecated ;  but  the  use  of 
discretion  in  many  cases  affecting  life,  liberty  and  property,  is  necessary  aoooid- 
ing  to  the  law  of  the  land.  The  courts  of  justice  are  obliged  to  exercise  oisoetion 
i;i  civil  cases ;  but  above  all,  in  criminal  cases  especially,  they  are  compelled  to 
exercise  a  discretion  very  painfully  sometimes,  but  necessarily.  Why  is  it  tiiat 
a  bill  of  exceptions  is  not  aUowed  in  criminal  cases }  Why  b  it  tiiat 
a  writ  of  error  is  not  permitted  without  the  allowance  of  the  Attomey-Genefal, 
although  a  bill  of  exceptions  and  a  writ  of  error  are  the  right  of  the  sulgeci  is 
civil  cases  ?  ^Mly,  onlv  because  it  is  deemed  better,  in  such  cases,  to  trait  to 
the  discretion  of  the  judge  than  to  interpose  delays  which  might  be  daogoooi 
to  the  administration  of  justice.    There  are  two  imndpks  of  law  npoo  this 
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sabject  which  may  sometimes  conflict,  or  appear  to  do  so.    The  one  principle  W.  S.O*Bbibn, 
is,  that  there  should  be  every  opportunity  given  for  deliberation,  and  for  cor-  ^^^  othbbs, 
rectioii«n>efore  a  sentence  b  carried  into  execution ;  that  is  one  principle.  The  other     '^  £aaoa, 
principle  is,  that  it  is  expedient  for.public  purposes,  especially  in  criminal  cases,   f£^^  Queen. 

that  execution  should  not  be  delayed,  or  the  sentence,  whatever  it  may  be,  

omieeessarily  deferred.  It  is  for  such  reasons  as  these  that  the  law  of  England  High  treason, 
does  not  allow  a  bill  of  exceptions  in  criminal  cases  and  does  not  allow  a  writ 
of  error  except  sub  modo  as  I  before  stated.  I  am,  therefore,  certainly  not 
alarmed  at  tnis  doctrine  of  discretion,  temperately  and  properly  used,  as  it 
ooffht  to  be  according  to  adjudged  cases,  and  according  to  law ;  and  I  think 
lodi  pleas  as  tend  oidy  to  dday  or  to  defeat  justice  should  not  be  encouraged. 
My  opinion  upon  the  whole  ox  this  case  is,  that  all  the  objections  should  be 
OTcnoled,  and  the  judgment  of  the  court  below  affirmed. 

PsRRiN,  J. — I  shall  not  find  it  necessary  to  go  through  the  several  matters  Judgment  of 
ai8i||rDed  as  errors,  but  shall  confine  the  few  observations  which  I  think  it  Perrin,  J. 
necessary  to  make  to  three  of  the  matters  assigned  as  errors.  The  first  is, 
the  objection  to  the  caption.  It  appears  to  me  that  the  caption  does  show  that 
the  indictment  was  taken  at  a  special  sessions  of  oyer  and  terminer  and  gaol 
delivenr  at  Clonmel  in  Tipperwnr,  held  in  and  for  that  county,  before  my  Lord 
Chief  Justice,  the  Lord  Chief  Justice  of  the  Common  Pleas,  and  Mr.  Justice 
Moore,  who  were  justices  and  commissioners  of  oyer  and  terminer  within  the 
said  county,  appointed  and  nominated  to  inquire,  hear  and  determine  by  a 
eommisaion  under  the  great  seal,  dated  the  1st  of*  September  (to  them  and 
others  directed),  by  the  grand  jury  of  that  county,  and  therefore  before  a  court 
having  jurisdiction.  I  tlunk  it  is  clearly  expressed,  that  they  are  appointed  and 
nomi^ited  to  inquire,  hear  and  determine ;  that  the  commission  is  directed  to 
them  and  others  does  not  detract  from,  impair,  or  deny  the  authority  there 
expressly  stated  to  do  so.  This  is  the  case  of  eveiv  commission  at  the  assises, 
in  every  county  at  large  in  Ireland,  directed  to  all  the  judges,  but  exebuted  by  one 
or  more.  There  has  been  no  authority  cited  which  shows  that  the  caption  in 
this  form  is  bad.  We  are  called  upon  to  assume,  that  that  caption  and  state- 
ment is  not  merely  insufiicient,  but  really  that  it  is  untrue,  and  that  my  Lord 
ChidT  Justice  of  this  court,  and  the  Lord  Chief  Justice  of  the  Common  Pleas, 
and  my  brother  Moore,  sat  there  without  any  authority ;  and  we  are  called  upon 
to  reverse  the  judgment  upon  that  ground — two  of  my  brothers,  my  Lord  Cnief 
Justice  and  Mr.  Justice  Moore,  sitting  here,  in  this  court,  to  reverse  their  judg- 
ment, on  the  ground  that  they  had  not  jurisdiction,  when  they  acted  by  and 
under  the  terms  of  a  commission  in  their  custody  and  care,  which  this  caption 
pursues  exactly  and  precisely.  My  Lord  Chief  Justice  has  produced  and  shown 
to  us  here  the  commission,  which  accords  in  terms  with  the  caption,  and  which 
is  in  the  ordinary  form  of  all  our  commissions,  jointly  and  severallv  directed. 
I  think  it  unnecessary  to  say  anything  more  on  that  point.  My  Lord  Chief 
Justice,  if  this  was  not  in  his  own  court,  might  have  had  the  commission  produced 
here  bv  certiorari,  I  think  the  arguments  that  have  been  so  strongly  put  on 
the  pomt,  show  that  the  caption  must  be  so  understood ;  but  on  a  question  of 
this  importance,  it  is  a  great  deal  better  to  show  that  there  is  no  ground  of 
objection,  than  that  the  argument  in  answer  to  it  is  sufficient.  The  next  ob- 
jection in  the  case  is  the  extraordinary  one,  that  the  five  counts  are  insufficient 
in  law,  inasmuch  as  the  levying  of  war  against  the  Queen  is  not  treason  in  Ire- 
land. It  seems  to  me,  if  anything  can  be  deemed  extraordinary  now-a-days, 
rtry  extraordinary  to  state  such  a  proposition  in  Her  Majesty's  Court  of  Queen's 
Bench  in  Ireland.  The  second  proposition  on  the  same  point  is,  that  Tipperary 
b  not  shown  to  be  in  Ireland,  that  is,  within  the  realm  of  Ireland.  I  shall  only 
read  the  act  of  Parliament  which  has  been  already  referred  to,  5  Geo.  3,  c.  21, 
"An  Act  for  the  better  regulating  the  Trials  in  cases  of  High  Treason,  under  the 
Statute  of  the  25  Edw.  3,"  an  act  of  the  Irish  Legislature.  **  Whereas  it  is  highly 
reasonable  and  agreeable  to  the  nature  of  our  excellent  constitution,  that  persons 
prosecuted  for  high  treason  under  stat.  25  Edw.  3,  should  be  allowed  all  proper 
means  for  defence  of  their  innocence  ;  in  order  thereto  and  for  the  better  regu- 
lating of  the  trials  of  all  such  persons,  be  it  enacted  by  the  king's  most  excellent 
Mi\je8ty,  by  and  with  the  consent  of  Parliament,  from  ana  after*' — such  a 
day — '*  all  and  every  person  and  persons  who  shall  be  accused  and  indicted*' — 
that  is  in  Ireland — "  for  high  treason  under  that  statute,  shall  have  a  true  copy 
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W.  8.  O'Brien,  of  the  indictment  delivered  to  them."    Thej  sajr  that  tiittt  Mfc,  25  Edw.  3,  wm 
AMD  OTHERS,  j^q^  Iq  f^p^  jq  Ireland.    I  cannot  answer  tlmt  argoment,  if  anj  one  eao  leeoncile 
Di  raiEOB,     1^  ^Yi  the  provisions  of  the  statute.    Bat»  ftuther,  tiiere  is  the  nawage  m  Coke 
The  Queen.    I^^^^*^'  already  referred  to  by  my  Lord  Chief  Justice,  and  m  jndmeot  of 
—      '    Lord  Clonmel  in  25  St.  Tr.  on  the  trial  of  William  Jaduon.    My  Laid  Clomad, 
Hiffh  treaaon,  in  his  smnming  up  to  the  juir,  says, ''  Gentlemen  of  the  joiy,  in  tin  ease  of 
'  The  King  against  fVilUam  Jackstm^  clerk,  the  indictment  against  the  pgisoDSt  is 

founded  on  the  statute  of  treason,  25  Edw.  3,  c.  2 — a  statute  thai  has  been 
considered  as  one  of  the  greatest  protections  to  the  subject  that  ever  pasaed,  as 
stating  and  predsely  ascertaining  what  shall  be  treason  to  affioet  the  nfe  of  Ae 
subiect,  to  prevent  any  unascertained  crime  of  that  nature  ftom  affedhw  Imn.'* 
And  the  counsel  in  tmit  case  for  Mr.  Jackson  were  Mr.  Cmraa,  since  Bifigtg  of 
the  Rolls,  and  Mr.  George  Ponsonby,  since  Lord  High  Chancellor  of  Irdand ; 
and  they,  notwithstanding  that  act  was  not  in  force  in  Irdand,  aecm  to  have 
made  no  objection  to  the  summing  up  of  Lord  Clonmel  on  the  salijeot.    The 
counsel  for  the  prosecution.  Lord    Kilwarden,    commenced  his  address  by 
saying,  "  The  court  will  inform  you,  gentlemen  of  the  jury,  that  this  indict- 
ment is  grounded  on  the  stat.  25  Edw.  3,  by  which'' — and  so  forth.    And 
then,  in  course  of  the  argument,  Mr.  Ponsonby  regrets  that  tiie  law  does  not 
give  two  witnesses  in  Ireland,  as  in  England,  out  makes  no  soggestion  tfast 
25  Geo.  3  was  not  in  force  here.     In  Weldon's  case  (2  St.  Tr.  278),  the 
doctrine  is  liud  down  by  Mr.  Justice  Chamberlain;    and  in  Hemeag^a 
1123 ;  and  in  Sheares's  case,  by  my  Lord  Carleton  (27  St.  Tr.) ;  and  tlSe 
for  the  Sbeares  were  Lord  Plunket  and  Mr.  Curran.    Then  in  28  St.  TV.  Laid 
Downes,  in  his  charge  to  the  grand  jury,  in  the  year  1803,  sava,  ^  It  is  pio- 
bable,  gentlemen,  that  indictments    for   high    treason  may    be    sent  up  to 
you  against  some  of  the  prisoners  in  custody,  grounded  on  stat.  25  Edw.  3, 
Jadgment  of      upon  which  the  law  of  treason  in  this  country  rests."    I  am,  therefcne,  of 
Perrin,  J.  opinion    th^t  the    error  so  assigned  is    unfounded,  and  that  it    is  iflegil 

and  contrary  to  that  statute  to  levy  war  against  the  Queen  in  Irehad. 
The  next  question  to  which  I  shall  advert,  the  most  important  in  the  case,  sad 
one  upon  which  I  must  confess  I  have  had  a  good  deal  of  difficulty,  is,  the  im- 
portant question  whether  or  not  the  statute  of  Anne  is  in  force  in  Ireland?  or, 
m  other  words,  whether  the  57  Geo.  3  extended  all  the  provisions  of  the  36  Geo.  3 
to  Ireland,  including  the  provisions  of  the  statute  of  Anne ;  and  if  not,  whether 
the  11th  of  Victoria  does  ?  In  considering  this  question  it  may  be  nseftil  to 
bear  in  mind  the  state  of  the  statute  law  of  treason  in  the  two  then  sepante 
kingdoms  of  England  and  Ireland.  At  and  after  36  Geo.  3,  and  up  to  1800,  the 
common  law  of  the  countries  is  the  same.  In  England  there  was  the  25  Edv.3 
declaring  and  defining  treason,  I  mean  at  the  time  of  the  passing  of  36  Geo.  3. 
There  was  also  the  7  Will.  3,  reflating  the  trial,  giving  a  copy  of  the  indici- 
ment  five  days  before  trial ;  giving  the  assistance  of  counsel ;  reqnirinff  proof 
by  two  witnesses,  and  limiting  prosecutions  to  three  years.  There  was  uie  Ttii 
of  Anne,  giving  the  prisoner  a  list  of  the  witnesses  to  be  produced  for  the  pro- 
secution, of  the  names  and  additions  of  the  jurors,  and  a  copy  of  the  indictmoil 
ten  days  before  the  trial.  There  was  another  distinction  and  difference  which 
has  been  observed  on ;  that  is,  the  right  of  peremptory  challenge  in  Engiaad 
was  thirty-five,  while  the  right  in  Ireland  was  twenty  only,  by  10  &  II  €^.  1. 
In  Ireland  the  law  stood  thus :  there  was  the  25  Edw.  3  in  force  by  tiie  opoa- 
tion  of  the  10  Hen.  7  ;  and  there  was  the  5  Geo.  3,  which  I  have  aheadr  ad- 
verted to,  giving  a  copy  of  the  indictment  in  treason,  underlie  25  Edw.  3,  MiBf 
the  only  s^itute  then  in  force  in  Ireland,  five  days  before  trial,  and  ihe  asstetenee 
of  counsel,  and  no  more.  So  that  at  that  time,  at  the  time  of  the  paasiiig  of 
the  36  Geo.  3,  by  the  law  of  England,  the  party  accused  was  subject  to  the  sane 
statutable  enactments  as  to  the  nature  and  extent  of  the  crime ;  but  he  had,  ia 
addition  to  what  was  given  by  5  Geo.  3,  namely,  the  cop¥  of  the  indictmeBt  fife 
dap,  and  the  assistance  of  counsel,  the  protection  of  the  other  aeolioiis  of  7 
Will.  3,  requiring  proof  by  two  witnesses,  and  limiting  the  time  of  pmeaeulisii. 
Further,  he  had  the  provisions  of  7  Anne,  giving  a  lut  of  ihe  witneaaea  to  bt 
produced  for  the  prosecution,  and  the  names  and  addttiona  of  the  |ttron^  aad 
the  copy  of  the  indictment  ten  days  before  the  trial.  In  that  state  or  tfie  Iwr  it 
was  deemed  requisite  in  England  to  pass  the  act  of  36  Geo.  3,  wUdiMtdidDBd 
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old»  lad  enacted  fresh  treaaons,  and  defined  and  pointed  out  with  precision  W.  S-CyBsiBiry 
aerenl  fresh  treasons,  hut  many  of  them  such  as  haa  been  by  judicial  decision  ^^^  othbbs, 
held  to  be  provable  under,  and  establishing  the  treasons  declared  by,  the  statute     ^  bkbob, 
of  Edw.  3.    And  it  enacted,  that  persons  prosecuted  for  any  o£Penoe  under  it  r^^^^  Qubbh. 

sbookl  have  the  benefit  of  7  WilL  3  and  7  Anne ;  and  it  made  that  act  to  con-         

throe  dunoK  the  life  of  His  Mijesty  King  George  III.,  and  until  the  end  of  the  Higktrmtom, 
neact  session  of  Parliament  after  his  demise.  That  act  created  and  declared 
additkwial  treasons  to  those  previously  existing  in  England  under  the  statute  of 
Ed«r.  3 ;  and  in  fret  it  added  some,  such  as  compassing  ii^uiy  to  the  person,  which 
miKht  not  have  been  held  to  have  been  proofr  of  existing  treasons,  but  it,  gene- 
aw  speaking,  did  define  and  give  precision  to  the  charge ;  and  then  it  added 
to  ne  enactments  of  its  1st  section  those  I  believe  of  Ihe  4th,  namely,  that 
pcnona  brought  to  trial  for  those  treasons  should  have  the  benefit  and  advantage 
of  ^  eadsting  law  of  England  upon  their  triaL  The  act,  as  has  been  properly 
obacrved,  grew  out  of  the  state  trials  in  England  of  1793  and  1794 ;  and  fol- 
lowing up  the  views  then  taken,  in  order  to  give  the  parties  brought  to  trial  Uie 
advantage  and  benefit  of  a  more  precise  and  exact  charge,  it  could  not  intend  to 
tike  away,  but  provided  that  they  should  have,  the  ben&t  and  advantages  which 
tiiey  woidd  otherwise  have  had  by  a  direct  prosecution  under  the  statute  of 
Edw.  3,  namely,  the  advantages  and  provisions  of  those  two  acts  of  William  and 
Anne.  So  the  law  stood  whue  the  two  countries  were  separate.  The  25  Edw.  3 
and  36  Geo.  3  defined  treason  in  England.  The  7  Will.  3  and  7  Anne  regn- 
latttl  the  trials,  and  gave  the  copy  of  indictments  and  list  of  witnesses,  llie  25 
Bdw.  3  defined  treason  in  Ireland ;  and  5  Geo.  3  gave  a  copy  dP  the  indictment 
and  the  assistance  of  oounseL  The  law  so  remaining  without  any  alteration  in 
these,  or  in  any  material  respect,  till  1814,  an  act  was  passed  altering  the  sen- 
tence to  be  pronounced  in  cases  of  treason — an  act  which,  in  my  understanding, 
was  not  confined  to  treason  under  any  particular  statute,  but  meant  to  apply  to  Jadgmnt  of 
an  the  cases  where  the  old  and  barbarous  sentence  was  to  have  been  pronounced,  Perrin,  J. 
and  substituted  the  other  in  its  place.  That  is  the  plain,  and,  I  think,  distinct 
if»^^n'T*g  of  that  act  of  Parliament ;  and  I  cannot  understand  why  the  provision 
at  the  end  of  the  57  Geo.  3  was  added.  But  then  in  1817  His  Mi^esty  Kmg 
George  III.,  tiliough  still  alive,  being  infirm,  and  certain  outrages  having  been 
oommitted  against  the  Regent^  the  57  Geo.  3  was  passed :  the  law  of  treason  in 
Ireland  at  that  time  being  regulated  and  defined  by  25  Edw.  3  and  5  Geo.  3 ; 
ndther  7  WilL  3,  7  Anne,  nor  36  Geo.  3,  being  of  any  force  in  Ireland.  The 
67tfa  enacts,  not  that  all  the  provisions  of  36  Geo.  3,  thereby  and  therein  re- 
cited, but  that  those  of  the  provisions  (for  it  is  only  certain  of  them)  therelnr 
Mid  therein  recited  which  rdate  to  the  heirs  and  successors  of  George  III.,  shaU 
be  and  the  same  are  thereby  made  perpetual.  No  words  of  extension,  nor,  as 
baa  been  already  observed  by  my  Lord  Chief  Justice,  and  I  think  a  very  im- 
poftant  observation,  no  operation  iriven  to  it  by  this  57  Geo.  3,  in  any  respect 
until  after  the  demise  of  George  III.,  makes  the  compassing  of  the  death  of  the 
Regent,  or  direct  attempts  on  life  or  person,  treason,  within  the  realm  or  without, 
on  proof  of  two  witnesses ;  it  extends  the  provisions  of  39  &  40  Geo.  3,  English, 
to  any  case  of  compassing  the  death  of  the  Regent,  where  the  overt  act  is  as- 
■arrinr*^^*",  or  direct  attcmapt  on  life  or  person.  It  then  provides  that  persons 
ptoaecuted  under  it  shall  be  entitled  to  the  benefit  of  7  Will.  3  and  7  Anne, 
exoqit  where  assassination  shall  be  the  overt  act.  It  is  material  to  advert  to  the 
tenna  adopted  in  that  act.  It  did  not  perpetuate  the  act  of  36  Geo.  3.  It  m 
intituled  ^  An  Act  to  make  perpetual  certain  Parts  of  the  36th  of  the  King ;  and 
Ibr  the  Safety  and  Preservation  of  the  Person  of  His  Royal  Highness  the  Prince 
Rmnt ;"  and  it  recites  that  bjr  that  act  it  was  amongst  other  things  enacted 
''ibst  whosoever  after  the  passing  of  the  act  during  the  natural  life  of  His 
Mueaty,  and  until  the  end  of  the  next  session  after  the  demise  of  the  crown, 
winiin  the  realm  or  without,  shall  compass  the  death  or  destruction  of  the  king, 
or  hia  heirs  or  successors  " — and  then  there  are  matters  which  I  need  not  take 
op  time  by  reading — '*  and  beinff  lawfully  convicted  thereof  by  due  course  of 
ksr,  upon  the  oaths  of  two  lawful  and  credible  witoesses,  shall  be  deemed  and 
ai^jodfed  a  traitor :  and  whereas  it  is  necessary  and  expedient  that  such  of  the 
nomiani  of  the  said  act  as  would  expire  at  the  end  ox  the  next  session,  ^onld 
^  ftntiiflr  o(»itinned"-Hihould  be  continued  longer.   Thia  waa  passed  in  the 
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W.S.  O'BaiBx,  57th»  when  the  king  was  infinn,  and  after  the  regency  had  been  some  time  in 

AND  OTHERS,  continuation.    It  recites  that  it  is  expedient  that  such  of  the  prorisions  as 

IS  EBROR,    ^Q^i^  expire  at  the  demise  of  the  crown  should  he  further  conthnied ;  tiiat  is. 

The  Queen,    provisions  that  were  in  force  under  the  36  Geo.  3,  and  would  be  in  force  nnder 

the  36  Geo.  3,  were  to  be  ^rther  continued ;  and  it  then  proceeds  thai  aD  and 

High  treatoH,  every,  not  of  the  provisions  of  the  act,  but  of  the  hereinberore-iedted  prorinoiis, 
it  having  enumerated  merely  the  penal  parts  of  the  statute,  which  leuite  to  the 
heirs  and  successors  of  His  Majesty  ana  the  sovereign  of  these  realms,  diall  be, 
and  the  same  are  hereby  made  perpetual.  And  it  may  be  worth  while,  wboe 
we  have  had  so  much  discussion  with  respect  to  the  #ord  ''realms"  and  the 
decision  to  be  adopted  with  respect  to  it,  to  observe  how  the  word  is  used  here. 
In  the  36th  it  is  "  within  the  rc^dm"  when  reciting  it ;  and  then  when  the  chose 
is  stated  with  respect  to  the  Regent,  the  2nd  clause  of  the  act,  it  is  "  WhcKM 
in  consequence  oi  daring  outrages  offered  to  the  person  of  His  Royal  Highness, 
in  the  exercise  of  the  royal  power  and  authority  to  the  crown  of  these  reafana 
belonging."  And  then  it  goes  on  in  the  enacting  part,  and  it  enacts  that  any 
one  who  shall  compass  injury  to  the  prince,  in  the  same  terms  that  have  been 
applied  to  the  king  in  the  36th,  within  the  realm  or  without,  shall  so  and  so. 
Now  it  seems  to  me  upon  those  expressions  which  I  have  drawn  attention  to,  to 
state,  that  it  is  expedient  that  such  of  the  provisions  as  would  expire  at  the  neit 
session  should  be  further  continued ;  and,  in  order  to  be  further  continued,  thcj 
must  have  had  previous  existence ;  and  if  you  continue  that  which  had  previoni 
existence,  that  not  relating  to  Ireland,  it  is  hard  to  say  that  the  continuation  of 
that  makes  what  before  did  not  extend  to  Ireland,  to  extend  to  Ireland;  the  enact- 
ment is  this  : — "be  it  enacted,  that  all  the  hereinbefore-recited  provisions  which 
relate  to  the  heirs  and  successors  shall  be  made  perpetual."  The  enactment 
which  the  learned  counsel  call  on  the  court  to  read  is  tnb,  he  it  enacted,  tbit  sD 
Jndgmoit  of  the  provisions  which  relate  to  the  heirs  and  successors  shall  relate  and  extend 
Perrin,  J.  to  Ireland,  and  be  made  perpetual.     I  cannot  see  any  ground  of  construction,  or 

any  expression  of  intention  to  be  carried  out,  which  would  either  oblige  or  ao- 
thorize  us  to  interpolate  these  words.  It  does  not  profess  to  extend  the  statute 
to  Ireland ;  that  is  not  its  object  nor  its  title.  I  may  as  well  allade  to  it  heieis 
hereafter :  it  is  observed  that  the  2nd  section  must  include  Ireland,  because  that 
is  to  make  it  treason  to  compass  the  death  of  the  Regent,  and  there  is  noreaaon 
why  that  should  not  be  punishable  in  Ireland  as  well  as  in  England.  There  was 
certainly  no  reason  why  a  law  might  not  be  made  for  that  purpose  to  operate  in 
Ireland  as  well  as  in  England ;  but  the  question  is,  whether  this  does  so,  and 
expresses  it.  It  recites  the  outrages,  and  then  it  says,  it  is  expedient  to  extend 
the  provisions  of  the  36th  to  the  Regent.  It  is  argued  that  it  is  absurd  to  mj 
that  that  should  not  extend  to  Ireland,  and  that  the  law  which  was  then  passed 
for  the  protection  of  the  Regent  should  not  refer  to  Ireland.  It  is  to  be  re- 
membered that  at  the  very  time  when  this  is  supposed  to  have  been  so  intended, 
the  person  of  His  Mi^esty  George  III.  was  left  without  the  protection  of  an  act, 
either  of  the  36th  or  the  57th,  because  all  that  is  perpetuated  is  the  danae  wfaieh 
related  to  the  successors,  which  is  not  to  take  effect,  and  could  not  take  effect, 
till  after  the  demise  of  the  crown ;  and  therefore  it  shows  the  danger  of  aigning 
upon  our  notions  of  what  is  politic  or  proper,  instead  of  confining  onrsclw  to 
the  exposition  of  the  statute  laid  down,  or  as  it  is  passed.  This  I  consider  to  be 
the  cardinal  part  of  the  case,  because  if  the  57th  aid  extend  the  361^  and  ^  its 
provisions  in  terms  to  Ireland,  it  would  follow,  in  my  mind,  that  the  provisions 
of  the  statute  of  Anne  were  in  force  in  Ireland ;  and  therefore  I  miut  take  a 
little  more  time  on  this  part  of  the  case.  Hie  57th  recited  the  act  of  36  Geo.  X 
which  act  had  been  made  about  twenty-one  years  before  for  the  realm  of  Great 
Britain,  making  some,  and  certainly  declaring  other  treasons.  The  act  had  been 
made  before  the  Union  for  the  life  of  Geo.  III.  and  for  a  session  b^ond  his  de- 
mise, for  Great  Britain.  The  36  Geo.  3  manifestly  did  not  and  could  not  relate  to 
or  affect  Ireland.  It  was  not  deemed  necessary  or  expedient  by  either  the  Britiahor 
Irish  Parliaments  to  extend  that  act  to  Ireland  before  the  Union,  nor  in  terms  was 
it  done  after.  But  as  the  demise  of  Geo.  III.  appeared  to  be  impending,  he  being 
then  in  a  very  infirm  state  of  health,  and  as  also  personal  outrages  had  been 
offered  to  the  Prince  Regent,  it  was  deemed  necessary  to  pass  an  act  of  IV- 
liament  for  the  purpose  of  his  protection  ;  it  was  deemed  neoessaiy  wad  ope- 
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it  that  such  of  the  provisions  of  the  36  Geo.  3,  as  would  expire  at  the  end  w.  S.  O'Brien, 
ihe  sesuon  after  tne  demise  of  His  Migesty  should  be  further  continued    and  othbbs,* 

made  perpetual.    And  it  is  enacted,  that  those  provisions  which  relate  to     in  error, 
heirs  and  successors  of  George  IIL,  sovereign  of  these  realms,  shall  be  and  v- 

hereby  made  perpetual.    The  preamble  expresses  the  expediency  of  fm-ther   The  Queen 
tinuation  of  certain  of  the  provisions ;  and  it  is  very  matmal,  in  considering  ' 

li  the  effect  of  the  57  Geo.  3  and  the  1 1  Vict.,  to  bear  this  in  mind,  that  it  is    "*^^  tretum. 

in  either  case  aperpetuation  of  the  act  of  Parliament,  but  of  certain  pro- 
ons  of  the  act.    The  preamble  expresses  the  expediency  of  the  perpetuation 

continuing  Airther  of  certain  provisions,  but  it  is  silent  as  to  extenaing  them 
reland ;  and  the  other  provisions  for  the  safety  and  protection  of  the  sovereign 

not  in  terms  extended  to  Ireland,  nor  by  any  implication  can  be  said  to 
md  to  Ireland  during  the  life  of  His  Majesty  George  III.  So  that  the  lan- 
ge  of  the  statute  expresses  no  intent  to  change  the  law  of  Ireland,  but  merely 
ontinue  fiuther  the  provisions  of  the  36  Geo.  3,  as  if  the  origioal  act  had  been 
le  not  to  determine  them',  but  to  be  perpetual.  If  it  had  been  made  perpe- 
,  it  is  argued,  that  upon  it  no  question  would  arise  here — nothing  to  aenote 

intention  to  make  a  new  law,  or  to  extend  the  provisions,  not  merely  in 
it  of  time,  but  to  another  realm ;  none  to  extend  it  from  the  period  of  the 
sing  of  the  act,  but  from  and  after  the  demise  of  Geo.  III.  The  con^uation 
xtension,  in  point  of  duration  of  a  law,  relating  to  one  portion  of  the  realm, 
^^eral  terms  not  denoting  an  intention  to  assimilate  or  extend  throughout, 

never,  that  I  can  ascertain  or  find,  been  considered  to  render  the  law 
end  in  its  operation.  I  do  not  mean  to  say  that  it  is  necessary  that  there 
old  be  express  words  to  denote  such  an  intention.  I  admit,  and  think,  it 
r  be  implied  from  the  provisions  of  the  act  of  Parliament  itself,  in  the  same 
'  as  such  presumption  or  implication  may  be  rebutted  by  the  language  or 
visions  of  the  act  itself,  or  by  its  repugnancy  or  inconsistency  with  the  exist- 
laws  of  the  one  country  or  of  the  other.  Here  the  construction  that  would 
md  supposes  the  Parliament  to  make  a  law  regulating  the  offence  and  trial 
reason  m  England  from  its  passing,  but  to  apply  to  Ireland  not  until  after  •lodgment  of 
demise  of  the  King,  and  to  except  him,  for  that  must  be  the  effect,  it  must  be  I*®"^°»  J- 
intentional  exception  of  His  Majestv,  from  the  protection  of  the  law  which 

not  to  take  effect  until  after  his  demise ;  to  introduce  such  a  change  in 
law  of  treason,  and  the  important  regulations  for  the  trial  of  persons  accused, 

the  protection  of  those  innocently  accused,  without  one  word  to  denote 
h  intention,  or  without  one  word  of  expression  of  its  expediensv;  but 
ing  the  chasm  in  legislation,  to  which  my  Lord  Chief  Justice  has  adverted, 
the  lifetime  of  His  Majesty,  the  statute  in  fact  says,  that  certain  provisions 
lid  expire  at  the  end  of  the  session  which  ought  not  to  be  allowed  then  to 
ire,  but  ought  to  be  further  continued ;  that  is,  have  a  longer  and  perpetual 
tinuation.  That  denotes  the  intention  to  continue  their  operation,  but  not  to 
irge  or  extend  it  to  cases,  or  to  a  realm,  which  it  did  not  embrace ;  and  the 
B  of  which,  both  as  to  the  offence  itself  and  as  to  the  proof  of  guilt,  and  as 
he  forms  of  procedure,  and  the  privileges,  enactments,  and  provisions  made 
the  protection  of  those  accused,  in  order  to  insiure  them  a  full  and  just  trial, 
e  variant  one  from  the  other,  in  matters  of  the  utmost  importance  and 
»ioe.  It  therefore  appears  to  continue,  properly  speaking,  in  England  or 
at  Britain  a  law  wnich  had  been  for  a  considerable  period — twenty-one 
ra — in  force  there,  and  laws  which  had  been  more  than  a  centiuy  in  force, 
ulating  the  mode  of  trial  and  proceedings  in  treason.  But  it  says  no  more. 
ppears  to  me  that  such  a  legislation  is  not  to  be  presumed.     Not  only  does 

Parliament  not  expressly  declare  the  intention  to  introduce  and  make  so 
lortant  a  change  in  the  law,  either  in  recital,  preamble,  or  enactment,  but  its 
tals,  preambles,  and  enactments  being  all  particular,  and  pointing  merely  to 
extension  of  duration,  appear  to  me  to  imply  the  absence  of  any  such  infe- 
se  or  intention.  And  after  that  act  had  been  passed,  which  is  supposed  to 
e  extended  all  the  provisions  of  the  statute  of  William,  and  all  the  provisions 
^e  statute  of  Anne,  to  Ireland,  early  in  the  second  year  alter  the  demise  of 

Mfi^esl^,  within  three  or  four  years  after  the  passing  of  the  act ;  after  this 

which  18  supposed  to  have  introduced  a  new  code  of  treasons  into  Ireland, 

when  they  would  have  come  into  operation  in  Ireland,  an  act  is  passed  to 
irOL.  III.  2  I 
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W.  S.O'Brien ,  extend  sect.  4  of  the  7  &  8  Will.  3  into  Ireland.    Sect.  1  had  been  in  force  under 
AND  OTHERS    5  Geo.  3 ;  and  this  1   &  2  Geo.  4  recites  the  other  sections  of  William,  sets 
IN  ERROR,     them  out  at  length,  intending  to  introduce  them,  and  make  them  the  law  of 
^-  Ireland.     Not  having  been  previously  to  be  found  upon  the  statute-book  d 

The  Queen,  ifei^n^j^  jt  does  not  say  that  the  provisions  of  William  should  be  extended  to 
Uiah  treason  ^^^^^^f  ^^  *^*  *^®  persons  tried  should  have  the  benefit  of  the  provisbos  of 
Anne,  or  the  provisions  of  William,  as  was  very  proper  legislation  in  England, 
where  those  enactments  and  provisions  were  already  on  the  statute-book,  and 
were  merely  extended  to  other  cases ;  but  it  sets  out  and  recites  those  pro* 
visions  which  it  intends  to  make  law  in  Ireland,  and  it  recites  that  those 
enactments  and  provisions  do  not  extend  to  Ireland.  Within  two  or  three 
years  after  the  act  was  passed  which  is  supposed  to  have  put  both  acts  into 
operation  to  the  extent  of  the  great  body  of  treasons  recited  in  those  acts ;  ilni 
Stat.  1  &  2  Geo.  4,  recites,  that  these  sections  do  not  extend  to  Ireland,  stating 
that  absolutely  and  unqualifiedly,  not  that  they  do  not  extend,  or  may  not  ' 
extend  to  certain  cases,  but  that  they  do  not  extend  to  Ireland ;  and  fiirther,  thit 
it  is  expedient,  just,  and  reasonable  that  they  should  be  extended  to  that  pait  ; 
of  the  realm.  It  then  enacts  that  they  shall  extend  to,  and  be  in  force  to  al , 
intents  and  purposes  whatsoever  in  Ireland.  It  does  seem  to  me  very  difficnlt 
therefore,  to  reconcile  that  statute  with  the  notion,  that  the  57  Geo.  3  had  made 
all  the  provisions  of  the  36  Geo.  3  law  in  Ireland.  And  the  same  act,  as  mf  : 
Lord  Chief  Justice  has  alreadv  observed,  provides,  in  cases  of  compassing  tin 
death  of  the  King,  the  party  snail  not  have  the  protection  where  the  overt  ad 
is  assassination,  or  a  direct  attempt  on  the  life  of  the  sovereign.  Here  is  ai 
express  and  absolute  declaration,  that  these  enactments  do  not  extend  to  Ireland, 
and  which  declares  that  expressly  and  unqualifiedly,  which  would  be  extremdy 
inaccurate  if  they  did  extend,  and  were  in  force  in  respect  of  the  various  treasom 
and  classes  of  treasons  made  perpetual  by  57  Geo.  3,  comprising,  as  I  have  already 
mentioned,  the  most  important  of  the  statute  of  Edward.  Not  only  is  then 
that  repugnancy,  but  it  is  extraordinary  that  they  should  give  these  minor  and 
Judgment  of  curtailed  privileges  and  advantages,  if,  previously,  the  statute  of  Anne  had  been 
Porrin,  J.  ^^  force ;  which  gave  the  copy  of  the  indictment  ten   days  before,   and  the 

important  advantage  of  having  the  list  of  witnesses  and  the  list  of  jurors.    It 
is  material  to  consider  how  the  57  Geo.  3  is  supposed  to  extend  idl  those  to 
Ireland ;  that  persons  prosecuted  for  the  ofTence  under  the  57  Geo.  3  should  be  i 
entitled  to  the  benefit  of  the  7  &  8  Will.  3,  and  the  provisions  of  the  statute  of  ; 
Anne.  •  Without  saying  more,  and  without  doing  as  was  done  in  the  1  &  i  ; 
Geo.  4,  and  in  the  57  Geo.  3,  reciting  or  noticing  the  pro\isions  which  are  to 
become  law  in  the  country,  and  which  does  not  appear  on  the  statute-book  thit 
they  were :  that  provisions  and  law  should  be  in  force  in  Ireland,  not  to  be 
found  in  any  statute  of  the  Irish  or  the  united  Legislature,  contrasted  with  tbe 
provisions  and  form  of  the  1  &  2  Geo.  4,  its  recitals  and  enactments,  which  tie 
transferred,  enacted,  and  extended  to   Ireland,   appear  to  me  to   bear  va^ 
decidedly  upon  this  question,  and  to  show  that  the  1  &  2  Geo.  4  is  inconsistent 
with  the  supposition,  that  the  statutes  of  William  and  Anne  have  been,  and 
were,  to  such  an  extent  actually  in  force  in  Ireland  ;  or  in  other  terms,  that  tbe 
57  Geo.  3  had  extended  the  provisions  of  the  36  Geo.  3  to  Ireland.     It  btt 
been  pressed,  and  strongly,  that  it  is  inconvenient,  and  may  be  impolitic,  and 
not  consistent  with  correct  legislation,  that  what  is  deemed  jiroper  for  the  just 
defence  of  innocence  in  one  country  is  not  deemed  so  for  the  other ;  and  also,  tint 
some  of  the  statutes  are  framed  and  drawn  with  a  laxity  which  raises  questiock 
We  must  deplore,  but  we  cannot  remove  it ;  we  cannot  legislate ;  we  are  onlr  to 
read,  pronounce,  and  expound.     We  are  not  to  presume  or  imply  any  new  provi- 
sions, enactments,  or  extensions  beyond  the  plain  explicit  expression  or  necessaif 
implication.     We  cannot  even  assume  that  general  words  include  Ireland,  whoe 
not  excepted.     There  are  numberless  instances  to  the  contrary — ^nnmberlefl 
instances  of  acts  passed  altering  acts  of  Parliament  in  England,  and  upon  moit 
serious  subjects,  and  afterwards  acts  passed  making  the  same  alteration  in  Iiidi 
acts ;  of  course,  expressing  the  opinion  of  the  Le^lature,  that  the  former  act 
did  not,  in  consequence  of  being  passed  by  the  united  Legislature,  extend  the 
English  act  to  Ireland.    Now,  then,  comej  the  question,  and  which  I  think  the 
most  difficult  question  in  the  case,  whether  the  words  of  the  1 1  Vict,  do  not  go 
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foriher,  and  do  not  extend  the  provisions  of  those  statutes  to  Lreland  ;  that  act  w.  &  O'Brieit. 
recites,  that  whereas  b^  an  act  of  the  36th,  it  was  amongst  other  things  enacted,    akd  oTHBRa^ 
that  if  any  person  during  the  natural  life  of  the  king,  and  so  forth,  shall  com-     in  error, 
nass  the  death  and  destruction,  &c.,  and  such  compassing  shall  express,  and,  tr. 

Deing  convicted,  shall  be  a  traitor.    And  then  it  recites,  that  whereas  by  an  act   f  his  Queen. 

passed  in  the  57th,  all  the  hereinbefore  recited  provisions — and  it  is  very  re-      .  ' 

markable  to  notice  the  caution  observed  both  in  the  57th  and  in  this  act;  it  is  ^*^  treason. 
not  that  the  said  act  was  made  perpetual,  but  it  is  that  **  all  the  hereinbefore 
recited  provisions  of  the  act  of  the  36th  of  the  King  were  made  perpetual." 
And  then  it  recites,  that  "  Whereas  doubts  are  entertained  whether  the  pro- 
▼isiona  made  perpetual  are  extended  to  Ireland."  As  has  been  already  observed  by 
my  brother  Crampton,  we  never  heard  of  any  doubt  raised  in  any  court  in  Ireland 
npoD  the  subject.  No  question  was  ever  suggested,  nor  was  it  ever  alleged  in  any 
court  or  case  in  Ireland,  that  by  the  57  Geo.  3  had  been  imported  all  that  extensive 
dass  of  treasons  into  Ireland,  and  that  that  had  been  the  law  up  to  the  passing  of 
11  V'ict.  And  then  it  says,  *'  W^hereas  it  is  expedient  to  repeal  all  such  of  the 
provisions  made  perpetual  by  the  last  recited  act  as  do  not  relate  to  offences 
■gainst  the  person  of  the  sovereign,  and  to  enact  other  provisions  instead 
thereof,  applicable  to  all  parts  of  the  United  Kingdom,  and  to  extend  to  Ireland 
such  of  the  provisions  of  the  said  acts  as  are  not  hereby  repealed."  Now,  I 
had  a  good  deal  of  difficulty  on  that  point ;  because  I  think  if  the  enactment 
bad  followed  that  recital,  whatever  we  might  have  guessed  as  to  the  intention 
of  the  Legislature,  that  expression  would  have  included  all  the  provisions  of  the 
acts.  Then,  "  to  extend  to  Ireland  such  of  the  provisions  of  the  said  acts  as  are 
not  hereby  repealed."    Now  "the  provisions"  must  be  taken  to  be  "enact-  * 

mentSy"  and  "  the  enactments  of  the  said  acts  as  are  not  hereby  repealed,'*  would 
leave  all  the  36  Geo.  3,  which  was  not  expressly  repealed  here.  But  then  the  enact- 
ment goes  on — "  be  it  therefore  enacted,  that  certidn  provisions  shall  be  repealed, 
and  be  it  declared  and  enacted,  that  such  of  the  said  recited  provisions  made 
perpetual  by  the  57th  shall  extend  to,  and  be  in  force  in,  Ireland."  So  that  it 
plainly  connnes  the  effect  of  that  2nd  section  to  such  of  those  recited  provisions ; 
the  thereinbefore  recited  provisions  as  were  not  repealed,  but  made  perpetual ;  Judgment  of 
they  and  they  only  are  extended  to  and  are  in  foree  in  Ireland,  confining  Ferrin,  J. 
the  effect  of  this  enactment  to  the  2nd  section;  for  I  think  it  must  be 
taken  to  be  an  enactment  and  not  a  declaration.  It  would  be  exceedingly 
imperfect  legislation  and  expression,  if  it  were  a  "  declaration,"  to  selectportions 
of  an  act  thirty  years  old  and  say  they  shall  "  extend  to  Ireland."  The  true 
construction  is,  an  enactment  that  such  of  the  thereinbefore  recited  provisions 
made  perpetual  by  the  57th,  shall  extend  to,  and  be  in  foree  m,  Ireland.  There 
is  no  more  in  this  act  than  in  the  57th,  and  the  observations  I  have  made  I  shall 
not  repeat  with  respect  to  it,  but  they  apply  equally  to  this  act  as  to  any  impli- 
cation that  can  be  drawn  irom  it.  There  is  no  intention  expressed  or  shown  to 
alter  the  law  of  Ireland  as  to  the  regulation  or  proceedings  in  trials  for  treason. 
There  is  no  provision,  such  as  is  made  in  the  57th  and  36th  Geo.  3,  that  the  person 
indicted  should  have  the  benefit  of  the  7  William  and  7  Anne.  And  it  is  certainly 
remarkable,  that  when  the  Legislature  were  passing  acts,  making  fresh  treasons  in 
England,  they  thought  it  necessary  to  add  a  distinct  and  express  enactment,  in  a 
separate  section,  giving  the  benefit  of  those  two  recited  acts  to  the  person  tried 
under  this  :  and  they  also  thought  the  same  in  the  57th,  where  they  were  per- 
petuating the  36th,  and  where  they  were  enacting  new  treasons  affecting  the 
person  of  the  Prince  Regent.  In  tnose  cases  the  Legislature  proceeds  so  cau- 
tiously in  laying  down  those  provisions,  and  yet  we  are  called  upon  to  infer  and 
imply  contrary  to  and  against  the  difficulty  which  I  have  suggested,  and  which 
1  fbel  to  exist,  that,  without  any  expression  of  such  intention,  those  penalties  are 
to  be  transferred,  not  merely  from  one  offence  to  another,  in  a  country  where  they 
existed  as  the  laws  and  regulations  of  treason,  but  to  extend  to  another  country 
in  which  the  laws  were  altogether  different.  It  is  inconvenient  certidnly  ;  this 
legislation  upon  which  I  have  been  observing,  and  it  does  occasion  a  good  deal 
OT  difficulty — it  has  created  a  good  deal  of  difficulty  in  my  mind ;  but  I  have, 
upon  the  best  consideration  I  have  been  able  to  give  the  case,  come  to  the 
conclusion  that  1 1  Vict,  does  not  transfer  the  provisions  of  36  Geo.  3,  nor  trans- 
fer the  provisions  of  the  statute  of  Anne,  either  by  direct  legislation,  or  by 

2  l2 
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W.  &  O'Brikm ,  introducing  either  the  57th  or  the  36th  Geo.  3.    It  is  to  be  resFBtted  tint 

Aif D  oTHKBs,   this  shoft  modc  of  expression,  which  raises  such  difficohj,  should  have  heen 

IN  ERROR,     adopted ;  but  our  duty  is  not  to  correct  the  Lej^islature  ;  our  dut^  is  to  fonn 

V*  the  Dest  opinion  we  can  on  what  the  meaninf^  of  the  statute  is  which  has  been 

The  Queen,    passed.     We  may  regret  the  form,  and  we  mi^  regret  that  there  should  be  such 
'  a  variation  in  the  laws  of  the  two  countries.     We  may  deplore  it,  and  I  do  think 

lliffh  treason.  -^  -^  deplorable,  that  there  should  not  be  distinct  and  precise  legislation,  and  that 
what  is  deemed  conducive  to  the  establishment  of  innocence  in  the  one  oountiy 
should  not  be  deemed  so  in  the  other ;  but,  as  I  before  mentioned,  aD  we  hare 
to  do  is  to  expound  the  law  :  we  cannot  make  it.  If  there  be  no  doubt,  or  no 
ground  of  implication  we  cannot  depart  from  the  enactments.  The  conduiioa 
which  1  have  come  to  upon  this  subject  is,  that  the  statute  of  Anne  is  not  in  force 
in  Ireland,  and  therefore  there  was  no  foimdation  for  the  error  assigned  in  this 
respect.  I  shall  not  go  into  any  further  consideration  of  it ;  it  is  not  neoessuj 
for  me  to  do  so,  either  as  to  the  form  or  the  admissibility  of  such  a  mode  i 
bringing  forward  such  a  matter,  if  in  point  of  law  the  right  existed.  It  is  dear, 
that  under  the  statute  of  Car.  1,  the  right  to  challenge  was  limited  in  high  md 
petit  treason  to  twenty  instead  of  thirty-five.  It  is  also  plain,  that  the  word 
'*  treason'*  is  used  in  9  Geo.  3,  as  a  single  general  term,  substituted  for  the 
two  that  had  been  used,  "  high  treason**  and  '*  petit  treason,"  in  1 1  Car.  In  this 
very  act  we  find  the  word  **  treason"  used  necessarily  to  include  or  mean  high 
treason  ;  there  can  be  no  question  on  that.  And  with  respect  to  the  aUocnhu,  I 
think  it  has  been  sufficiently  observed  upon.  Therefore  I  am  of  opinion  that 
all  the  errors  assigned  ought  to  be  overruled. 

Judgment  of  MooRB,  J.,  expressed  his  full  concurrence  in  the  opinion  pronounced  by  the 

Moore,  J.  other  judges,  and  in  the  reasons  which  had  been  assigned  for  that  oranioii, 

observing  that  "  it  is  totally  beyond  my  power  to  do  anything  more  toaa  to 

repeat  some  of  the  observations  which  have  been  already  so  deitfly  and  strongly 

made  by  some  one  or  other  of  my  brethren  who  have  preceded  me.**  (a) 

The  Attorney -General  (Monahan),  The  Solicitor-General  (HatekeU),  Bakkm, 
Q.  C,  David  Lynch,  and  John  Perrin,  for  the  Crown. 

Whiteside,  Q.  C,  Butt,  Q.  C,  Napier,  Q.  C,  Francit  A.  FUzgerald,  baae  S. 
0*Callaghan,  Sir  Colman  O^Loghlen,  and  Thonuis  H.  Bartomf  for  the  serenl 
plaintiffs  in  error. 


Erratum. — In  the  report  of  this  case,  in  page  361,  snpra,  in  line  33  from 
bottom,  for  "  in  the  month  of  October,  1848,"  read  *'  in  the  months  of  Se|h 
tember  and  October,  1848.'* 


(a)  For  thia  reason  we  have  deemed  it  onneceaaary  to  give  thia  judgment  m  exitmOi  tki 
csme  having  already  occnpied  more  pagea  than  had  been  anticipated,  and  which  only  iti  gmt 
importance  an  the  principal  state  trial  of  our  time  will  excuse. — EorroB. 
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CENTRAL  CRIMINAL  COURT. 

May  Session. 

May  11,  1849. 

Reg.  t7.  M'Clakens,  Middleton,  John  Draddy  and 

Ann  Draddy.  (a) 

Receiving  stolen  property —  Wife  acting  under  coercion  of  husband. 

Where  a  wife  was  indicted  with  her  husband  for  receiving  stolen  property^ 
and  the  evidence  was^  that  although  not  present  when  her  husband  re- 
ceived the  property y  she  had  subsequently  dealt  with  it,  and  ultimately 
destroyed  it: 
Heldy  that  ii  was  a  question  for  the  jury  whether^  in  receiving  it  and 
taking  an  active  part  in  dealing  with  it  afterwards,  she  did  so  with  the 
purpose  of  aiding  her  husband  in  the  object  he  Jiad  in  view  of  turning 
ii  to  profit ;  or  whether  what  she  did  was  merely  for  the  purpose  of 
concealing  her  husbancTs  guilt,  or  screening  him  from  the  consequences. 
In  the  first  case  she  might  be  found  guilty  ;  in  the  second  she  ought  to 
be  acquitted. 

THE  prisoners,  M^Clarens  and  Middleton,  were  indicted  for 
stealing  certain  sugar,  and  John  Draddy,  and  Ann  Draddy 
his  wife,  were  indicted  for  receiving  the  same,  knowing  it  to  have 
been  stolen. 

The  evidence  against  the  husband  was,  that  he  received  the 
sugar  in  the  first  instance,  his  wife  not  being  present ;  but  a  witness 
was  called,  who,  on  going  to  the  house  to  search  for  the  stolen 
property,  found  some  remains  of  the  sugar  in  a  sink  in  the  kitchen, 
ana  on  questioning  the  wife,  she  stated  that  she  and  her  daughter 
had  washed  all  the  sugar  away ;  that  they  had  burnt  the  bags  in 
which  it  was  contained,  and  that  she  thought  it  a  hard  case  that 
she  and  her  husband  should  be  at  a  loss  of  4L  or  5L 

PameUy  for  the  prisoner,  Ann  Draddy,  submitted  that  there  was 
no  case  against  her;  that  she  was  not  present  at  the  time  the 
property  was  received,  and  that  in  anything  she  afterwards  did  she 
might  be  well  taken  to  have  acted  under  the  coercion  of  her  husband. 
Her  conduct  was  much  more  indicative  of  an  attempt  to  screen  her 
husband  than  of  any  felonious  knowledge  of  the  property  being 
stolen.     He  quoted  Archer^ s  case  (I  M.  U.  C.  143). 

(a)  Reported  by  B.  C.  Robinson^  Esq.,  Barrister-at-Law. 
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Kbo.  v.  Coltman,  J.  (in  summing  up.) — If  the  husband  received  the 

AND  OTHEB8    Property  knowing  it  to  be  stolen,  and  if  the  wife  received  it  from 
—        him  with  the  like  knowledge,  and  with  the  purpose  of  aiding  and 
^^^^^^  assisting  him  in  the  object  which  he  had  in  view  in  receiving  it,  by 
Larceny,      tuming  it    to   pecuniary  profit,  or  other  like  manner,  although 
prima  facie  she  might  be  supposed  to  be  acting  under  the  coercion 
of  her  husband  that  is  rebutted  by  the  active  part  she  took  in  the 
matter,  with  the  intent  above  mentioned.     But  if  the  part  she  took 
was  merely  for  the  purpose  of  concealing  her  husband's  guilt,  and 
of  screening  him  from  the  consequences,  then  I  think  she  ought  to 
be  acquitted.     A  wife  cannot  be  convicted  of  harbouring  her  hiw- 
band,  where  he  has  conunitted  a  felony ;  and  the  mere  circumstance 
of  her  attempting  to  conceal  what  may  lead  to  his  detection  appeal^ 
to  come  withm  the  same  principle. 

The  prisoner,  Ann  Draddy,  was  acquitted. 
Kenealey  and  Colesy  for  the  prosecution. 
Metcalfy  for  M*Clarens. 
fioolletty  for  Middleton. 
Ballantine,  for  John  Draddy. 
Pamelly  for  Ann  Draddy. 
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COURT  OF  QUEEN'S  BENCH. 

February  10,  1849. 

(Before  Lord  Denman,  C.  J.,  Patteson,  J.,  Coleridge,  J., 

and  Erle,  J.) 

Reg.  r.  Buchanan,  (a) 

Attorney — Indictment  for  practising  contrary  to  the  6  ^  7  Vtct,  c.  73 — 
Prosecution  by  a  Law  Society — Costs — Statute  5^6  Will,  ^  M, 
c,  11,  *.  3 — Party  grieved, 

A  society  composed  exclusively  of  attorneys  practising  in  the  county  ofK,y 
prosecuted  the  clerk  of  a  board  of  guardians,  who,  without  being  quali- 
/led  as  an  attorney,  conducted  an  appeal  to  the  Quarter  Sessions  of 
the  county  of  K,,  on  behalf  and  at  the  request  of  the  guardians. 

Meld,  {Coleridge,  J,  dissentienie,)  that  the  society  was  a  ^* party  grieved^ 
within  the  5^6  WUL^M.c.  II,  s.  13. 

A  RULE  nisi  had  been  obtained  for  setting  aside  the  side-bar 
rule  for  taxing  the  prosecutors  their  costs  in  this  indict- 
ment, which  had  been  preferred  by  the  Kent  Law  Society, 
composed  exclusively  of  attorneys  practising  in  the  county  of 
Kent,  and  on  which  the  defendant,  at  whose  instance  it  had  been 
lemoved  into  this  court  from  the  sessions,  had  been  convicted  of 
having  practised  as  an  attorney  at  the  Canterbury  Sessions,  with- 
out being  duly  qualified.  The  rule  had  been  obtained  on  the 
ground  that  the  prosecutors  were  not  parties  injured  or  grieved 
within  the  meaning  of  the  act. 

The  affidavits  in  support  of  the  rule,  showed  that  the  defendant 
was  clerk  to  the  boai^  of  guardians ;  that  he  had  only  practised 
on  the  particular  occasion  which  gavfe  rise  to  the  prosecution,  and 
then  at  the  special  request  of  the  guardians  to  save  expense ;  and 
that  at  the  time  he  was  totally  ignorant  of  the  recent  statute 
6  &  7  Vict,  a  73,  s.  2,  which  made  such  a  proceeding  on  his  part 
penaL  The  affidavits  in  opposition  to  the  rule  set  forth  the  duties, 
responsibilities,  exclusive  privileges,  and  fixed  charges  of  which 
attorneys  are  the  subject. 

Against  the  rule  cause  was  shown  May  31,  1847,  by 

Sir  F.    Thesigery  and  Hurhtone,  —  It  is  admitted  that  these 

prosecutors  are  not  parties  injured,  for  they  have  not  sustained 

any   specific   damage.      But  they  are    parties    grieved.      Their 

case  is  like  that  of  commoners,   whose  right  has  been  usurped 

(a)  Beported  by  A.  Bittlkston,  Esq.,  Barrister-at-Law. 
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Rbo.        by  a  atranger^  or  of  the  dippers  of  Tunbridge  Wells,  who  were 
BrcHANAir    ^^^^  capable  of  maintaining   an  action  against    a  stranger  who 

-—-     '   intruded  on  them,  and  so  interfered  with  the  contingent  gratuities 
an^torn^  —   ^^ Visitors  at  the  wells.     It  is  quite  plain  that  they  are  perwns 

Cotti.  whose  grievance  is,  from  the  act  of  the  defendant,  distinct  from 
the  grievance  of  the  public  in  general  They  cited  IL  v.  Cookf 
(1  Man.  &  R.  526);  R.  v.  Taunton,  St  Mary's  {S  M.  &  &  465): 
R.  V.  Pemberton  (2  Burr.  1035);  R.  v.  Dewsnap  (16  East,  194); 
R.  V.  Incledon  (1  M.  &  a  268);  R.  v.  Dobsan  (15  L.  J.  97). 

Horn  and  Pashlet/y  contr^ — No  person  is  a  party  grieved  within 
the  meaning  of  this  statute,  unless  the  grievance  of  which  he  com- 
plains is  one  for  which  he  could  have  brought  an  action  ;  and  it  is 
admitted  that  in  this  case  no  action  lies.  If  there  be  either  the 
specific  private  damage  that  would  support  an  action  for  nuisance, 
or  its  equivalent  in  any  other  form  of  injury,  the  action  may  be 
supported ;  not  otherwise.  K  the  injury  be  one  affecting  a  large 
class,  as  in  this  case,  for  the  attorneys  of  a  county  distant  frm 
Canterbury,  are  as  much  aggrieved  by  the  invasion  of  this  pos- 
sibility as  those  of  Kent,  there  is  no  grievance  within  this  statute. 
R.  V.  Caldecott  (1  DowL  N.  S.  556);  K  v.  Edwards  (5  B.  &  AA 
407,  n. ;  R.  v.  Dewhurst  (5  B.  &  Ad.  405) ;  R.  v.  Middlesex  (3  R  & 
Ad.  938) ;  R.  v.  Thompkins  (2  B.  &  Ad.  287);  R.  v.  Sliarpness{i 
T.  R.  47);  Paine  v.  Partrick  (Carth.  194);  Chichester  y.  Letk- 
bridge  ( Willes,  74,  n) ;  mUiams'  case  (5  Rep.  72) ;  R.  y.  Lord 
Waldegrave  (2  Q.  B.  341.) 

Cur.  adv.  vulL 

Feb.  10. 

The  judgment  of  the  court  was  now  delivered  by 
Lord  Denman,  C.  J. — This  case  was  heard  before  my  brotheis 
Patteson,  Coleridge,  and  Erie,  and  myself,  and  we  have  been 
called  upon  for  our  judgment  The  majority  of  us  think  that  the 
prosecutors  in  this  case  are  parties  grieved,  within  the  meanii^  of 
the  5  &  6  W.  &  M.  c  1 1,  s.  3,  and  ought  to  have  their  ooeteTjly 
brother  Coleridge  dissents  from  this  opinion,  and  oonsiders  tk 
interest  of  the  prosecutors  to  be  too  remote  and  uncertain  to 
admit  of  the  application  of  that  statute. 

Rule  discharged. 
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WESTERN  CIRCUIT. 
Somerset  Spring  Assizes,  1849. 

Taunton, 

(Before  Lord  Denman,  C.  J.) 

Reg.  v.  Mark  Cleeves  and  William  Chivers.  {a) 

Practice — Indictment  for  a  felony,  including  an  assault — Pleading  guilty 

to  the  assault  only, 

Semble,  that  upon  an  indictment  for  a  felony ,  which  felony  includes  an 
assault,  it  is  not  competent  to  the  prisoner  to  plead  guilty  to  an  assault 
and  not  guilty  to  the  felony. 

The  two  prisoners  were  indicted  for  a  robbery,  with  violence,  and  having 
pleaded  not  guilty  to  the  entire  charge,  afterwards,  with  the  consent  of 
the  prosecutof's  counsel,  who  stated  that  he  was  unlUng  to  offer  no 
evidence  of  the  felony,  wished  to  withdraw  their  plea  and  plead  guilty 
to  a  common  assault. 

Held,  that  the  proper  course,  under  such  circumstances,  would  be  for  the 
prisoners  to  plead  not  guUty  generally,  and  for  the  prosecutor  to  offer 
evidence  only  of  the  assault,  and  for  the  jury  to  return  a  verdict 
accordingly  of  guilty  of  a  common  assault  otdy, 

THE  two  prisoners  were  indicted  for  assaulting  the  prosecutor 
and  robbing  him  of  five  pence  halfpenny,  to  which  indictment 
they  had,  at  an  earlier  period  of  the  day,  pleaded  not  guilty.  The 
indictment  contained  only  one  count,  which  was  the  ordinary  one 
for  a  robbery  with  violence.     Upon  the  case  coming  on, 

Edwards,  for  the  prisoners,  applied  for  leave  to  withdraw  the 
plea  of  not  guilty,  and  for  penmssion  for  them  to  plead  guilty  to 
a  common  assault. 

T.  W.  SaunderSy  for  the  prosecution,  said,  that  having  carefully 
considered  the  case,  he  was  of  opinion  that  the  charge  of  robbery 
could  not  be  supported,  and  that  the  facts  would  only  warrant  a 
verdict  for  an  assault;  and  that  if,  therefore,  it  was  competent  on 
the  present  indictment  to  take  a  plea  of  guilty  of  a  common 
assault,  he  thought  the  ends  of  justice  would  be  sufficiently 
answered  by  such  a  proceeding,  and  he  would  offer  no  evidence  of 
the  higher  offence.  (J) 

(a J  Rqwrted  by  E.  W.  Cox,  Esq.,  Barrister-at-Law. 

(6)  By  the  7  Will.  4  &  1  Vict.  c.  85,  s.  11,  it  is  enacted,  "  that  on  the  trial  of  any  person 
for  any  of  the  offences  thereinbefore  mentioned,  or  for  any  felony  whatever,  where  the  crime 
charged  shall  indade  an  assault  a^inst  the  person,  it  shall  be  lawful  for  the  jury  to  acquit 
of  the  felony,  and  to  find  a  rerdict  of  guilty  of  assault  against  the  person  indicted,  if  the 
eridence  ihall  warrant  such  finding,"  &c 

VOL.  III.  2  K 
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Reo.  Lord  Denman,  C.  J. — I  think  upon  this  indictment  the  proper 

Clbeves      course,  in  order  to  carry  out  the  proposed  arrangement,  will  be  for 

AND        the  prisoners  to  plead  not  guilty,  and  for  some  evidence  of  an 

"^^^^'     assault  only  to  be  given,  and  the  jury  to  return  a  verdict  of  guilty 

of  a  common  assamt,  under  the  statute. 

Evidence  of  an  assault  was  then  given,  whereupon  his  lordship 
directed  the  jury  to  find  a  verdict  of  guilty  of  a  conunon  assault 

Verdict  accardinfffy.  (a) 


NORTHERN  CIRCUIT. 

Liverpool  Spring  Assizes,  1848. 

(Before  Baron  Alderson.) 

Reg.  v.  Abraham. 

Evidence — Prisoner's  statement 

Where  a  prisoner  had  made  a  statement  which  accounted  for  the  posset 
sum  of  stolen  property  before  search  made^  or  any  suspicion  excited: 
Held,  to  be  admissible  for  him. 

INDICTMENT  for  burglary. 
Monk  for  the  prosecution. 

J.  Pollock  for  the  prisoner. 

The  evidence  was,  that  some  glass  jars,  which  had  been  taken 
from  the  prosecutor's  shop,  were  found  in  the  prisoner's  house,  not 
concealed.  The  prisoner  had  said,  before  any  suspicion  was  exdted, 
that  he  had  found  them  in  a  field. 

J.  Pollocky  on  behalf  of  the  prosecution,  had  urged  this  upon  the 
attention  of  the  jury. 

Alderson,  B.,  in  summing  up,  said,  that  if  it  was  proved  that 
the  prisoner  had  given  such  an  account  of  his  possession  of  the 
stolen  property  to  his  neighbours,  before  suspicion  existed,  or 
search  made,  he  had  not  the  slightest  doubt  that,  vcJeat  quantum, 
it  would  be  good  evidence  for  tne  prisoner. 

Guilty. 

(a)  See  Reg.  y.  Jones^  545,  poat. 
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OXFORD  CIRCUIT. 
Berkshire  Spring  Assizes^  1848. 

Reading  J  March  1. 

(Before  Mr.  Justice  Patteson.) 

Reg.  t7.  Arlett. 

Practice — Misdemeanor — Quarter  Sessions — Jurisdiction. 

Upon  a  biU  for  a  misdemeanor,  found  at  the  Quarter  Sessions,  the 
defendant  traversed. 

Held,  that  the  traverse  was  to  the  next  Quarter  Sessions,  and  not  to  the 
assizes  which  preceded  them;  and  that,  although  the  defendant  was  in 
prison,  the  judge  would  not  permit  him  to  be  discharged  on  his  own 
recognizances. 

The  Commission  of  Gaol  Delivery  extends  only  to  prisoners  in  the  gaol, 
and  not  to  prisoners  in  the  house  of  correction. 

The  judge  of  assize  will  discharge,  upon  his  own  recognizance,  a  prisoner 
committed  to  the  gaol  for  trial  at  the  Quarter  Sessions  {where  such 
sessions  are  to  be  held  after  the  assizes),  if  an  indictment  be  not  pre- 
ferred against  him  at  such  assizes, 

AN  indictment  had  been  found  against  the  defendant  at  the 
Berks  Quarter  Sessions  for  poaching,  under  stat  9  Geo.  4, 
c.  69,  s.  1,  which  was  a  misdemeanor  triable  at  the  sessions.  Upon 
the  bill  80  found,  the  defendant  was  committed  for  trial  at  the 
next  Quarter  Sessions,  but  he  availed  himself  of  the  right  to 
traverse,  given  by  stat.  60  Geo.  3  &  1  Geo.  4,  a  4,  and  had  con- 
tinued in  prison  in  default  of  bail;  but  the  assizes  having  come  on 
before  the  sessions, 

J.  J.  WUUamSy  for  the  defendant,  applied  that  he  may  be  dis- 
charged on  his  own  recognizances.  He  knew  only  of  one  case 
that  Dore  any  resemblance  to  this.  In  the  Spring  Circuit  of  1838 
some  prisoners  had  been  committed  to  the  Quarter  Sessions  that 
followed  the  assizes,  and  Baron  Gumey,  being  of  opinion  that  he 
was  bound  to  deliver  the  gaol,  under  his  commission,  sent  for  the 
prosecutors,  all  of  whom  attended  and  prosecuted  at  the  assizes, 
save  one,  and  in  that  case  the  prisoner  was  discharged  on  his  own 
recognizance. 

Carrington,  for  the  prosecution,  was  not  called  upon. 

Patteson,  J. — The  question  in  this  case  is,  whether  a  person 
who  has  chosen  to  trayerae>  upon  a  bill  found  at  the  sessions, 

2  K  2 
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Sessions, 


Red.        traverses  to  the  next  sessions  or  to  the  assizes,  if  they  are  held 

Aklett.      before  the  sessions.     Clearly  he  must  traverse  to  the  seseions. 

— r         The  indictment  is  not  here.      I  have  no  jurisdictioii.     I  know 

ji/tjXmmnor  nothing  of  the  case;  it  is  not  before  me.   The  sessions  have  already 

—Qttarter     dealt  with  it,  there  the  defendant  has  pleaded,  and  thejr  have 

permitted  him  to  traverse.     Baron  Giimey  rightly  dealt  with  the 

eases  of  the  prisoners  committed  over  the  assizes  to  the  next 

sessions;  but  it  is  an  error  to  suppose  that  the  Ck>minis8ion  of 

(raol  Delivery  requires  that  all  untried  prisoners  should  be  tried,  for, 

in  fact,  the  conmiission  is  applicable  only  to  prisoners  in  the  county 

gaol  and  not  to  such  as  are  confined  in  a  house  of  correction.    In 

Yorkshire,  for  instance,  the  judges  deliver  York  Castle,  but  they 

do  not  try  the  prisoners  committed  to  the  Wakefield  House  of 

Correction  for  trial  at  the  Quarter  Sessions  held  after  the  assizea 

AppKcatUm  rtfiueiL 


OXFORD  CIRCUIT. 

Berkshire  Spring  Assizes,  1848. 

(Before  Mr.  Justice  Cresswell.) 

Reg.  t7.  Barnett,  O'Brien  and  Whitney. 


Robbety — Assault. 

Upon  an  indictment  of  three  prisoners  for  robbery^  with  vioUnee,  it  wat 
proved  that  A.  knocked  the  prosecutor  down  and  B,  and  C  took  kit 
property  from  his  pockets. 

Held^  that  if  A,  took  no  part  in  the  robbery y  he  could  not  be  convicted  aj 
an  assatUt,  inasmuch  as  the  assault  was  unconnected  wUk  the  robbetjy 
and  therefore  an  independent  offence. 

Held,  also,  that  it  was  competent  to  the  jury  to  find  all  theprisoners  yuitg 
of  an  assauUy  if  they  were  of  opinion  that  the  prosecutor  had  not  be» 
robbed  by  either  of  themy  but  only  assaulted  by  all  of  them. 

THE  prisoners  were  indicted  for  robbery  with  violence. 
Turner  for  the  prosecution. 

Carrington  for  Barnett 

J,  J,  Williams  for  O'Brien  and  Whitney. 

It  was  proved  that,  at  midnight,  the  prosecutor  was  kncxMr 
down  in  a  street  in  Reading  by  prisoner  Barnett ;  then,  misBbg 
his  watch,  he  complained  of  the  loss,  and  the  two  other  jttnoim 
pretending  to  search  for  it,  cut  ofi^  the  pocket  of  his  trowsers,  and 
carried  it  away  with  the  money  it  contained.  Then  prisoner 
Barnett  assisted  him  to  a  house  to  wash  the  blood  from  his  fifiuse. 
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Upon  theee  hcts,  it  was  contended  by  ^■<^* 

CbmMtofi,  for  prisoner  Bamett,  that  he  had  not  participated  Ba&n'btt, 
in  Ae  nxbesrj,  and  if  so  the  assault  was  an  independent  offence,  O'B&ibn 
for  which  he  could  not  be  convicted  under  this  indictment.  Whitney. 

Ji  J.  WUUams  for  the  other  prisoners.  — 

Cresswell,  J.,  to  the  jury. — If  you  are  of  opinion  that  all  the      v^hien7e! 
prisoners  were  parties  to  the  robbery,  all  should  be  found  guilty 
of  the  crime  charged  in  this  indictment,  even  although  it  was  not 
by  Bamett's  own  nand  that  the  money  was  taken.    If  you  are  of 
opinion  that  Bamett  had  no  part  in  it,  but  only  the  other  two, 

Sn  will  acquit  him  and  find  them  guilty.  You  cannot  convict 
n  of  the  assault  only,  because  the  assault,  which  he  undoubtedly 
eommitted,  was  an  independent  assault,  and  not  a  part  of  or  con- 
nected widi  the  crime  cnarged  in  the  indictment.  If  you  are  of 
opinion  that  robbery  was  not  committed  by  either  of  the  prisoners, 
you  may  find  them  all  guilty  of  an  assault,  for  the  charge  in  the 
indictment  includes  a  jomt  assault. 

Guilty  of  an  assault. 


OXFORD  CIRCUIT. 

Stafford^  March  12,  1849. 

Staffordshire  Grand  Jury,  (a) 

Practice — Grand  jury. 

The  number  of  jurors  sworn  upon  the  grand  inquest  is  not  necessarily 

limited  to  tweniy'three — Sed  qwere. 

UPON  calling  over  the  names  of  the  jgrand  jurors  returned  tp 
serve  at  the  Stafford  Assizes,  the  officer  of  the  court  marked 
off  twenty-three  as  having  answered  to  their  names.  The  oath 
was  duly  administered  to  the  foreman  and  his  twenty-two  fellows, 
and  Piatt,  B.,  was  about  to  charge  them,  when  two  grand  jurors 
who  were  in  the  grand  jury  box  said  they  had  not  been  sworn. 
On  being  interrogated,  it  appeared  that  their  names  were  not  among 
those  marked  as  having  answered  when  called  upon,  although  duly 
smnmoned  to  serve,  but  that  they  had  answered  to  their  names, 
though  not  sufficientlv  audibly  to  be  heard  by  the  clerk  of  assize, 
who  iiad  consequently  passed  them  over.  Under  these  circum- 
stanoecf,  the  learned  judge  directed  them  to  be  sworn.  His  lord- 
ship's attention  was  called  to  a  passage  in  Chitty's  Crim.  Law,  but 

(a)  Reported  by  J.  £.  Davib,  Esq.,  Barrister -at-Law. 
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Staffoud-       Platt,  B. — The  authority  cited  is  somewhat  obsolete,  and, 
*"' JuRY.^^"*  although  it  is  necessary  that  twelve  of  the  srand  jury  must  agree 
— 7        to  find  a  bill,  I  see  no  reason  why  the  number  should  necessarily 
Gr^djwy.    ^c  limited  to  twenty-three. 

The  two  jurors  were  then  added  to  the  number,  and  sworn, 
making  the  total  number  of  the  panel  twenty-five. 

[It  is  submitted  that  this  dictom  of  the  learned  judse  cannot  be  considered  as  a  eoRect  oes. 
His  lordship,  probably,  would  not  have  allowed  the  addition  to  be  made  if  hia  attentkn  hid 
been  called  to  the  case  of  Rex  j.  Marth  (6  Ad.  &  EH  236),  where  it  was  ezpreadj  ruled  by 
the  Ck>urt  of  Queen's  Bench,  that  a  grand  jury  must  not  consist  of  more  than  twentr-tfane 
The  authenties  cited  in  that  case  were  Co.  Litt.  126,  b. ;  2  Hale's  P.  C.154;  4Hawi.P.C 
1,  Book  2,  c.  25;  4  Bac.  Abr.  296,  tit.  "  Indictment;"  4  BU.  Com.  302.  llielast-mentuHHd 
text  writer  states  that  the  number  is  limited  to  twenty-three,  in  order  that  twehe  may  be  i 
majority.  In  the  principal  case  (Rex  t.  Marshy  n^mi),  Lord  Denman,  C.  J.,  said,  "Ha 
coiurt  has  no  doubt  that  twenty-three  is  the  limited  number.  It  is  a  matter  of  practice  prored 
by  authorities  in  the  only  way  in  which  proof  can  be  gifen  of  a  point  of  that  kind  which  ha 
been  undisputed." — J.  £.  D.J 


OXFORD  CIRCUIT. 

Hereford,  March  24,  1849. 

Reg.  r.  Hankins.  (a) 

Evidence — Documents  in  the  hands  of  a  prisoner's  aUomey — Uok— 

Notice  to  produce. 

Semble,  the  rule  of  evidence  which  prohibits  an  attorney  who  has  reeeiud 
documents  from  a  client  in  a  professional  character  from  prodsbdtui 
them  in  evidence  against  that  client^  applies  to  documents  which  an 
the  subject-matter  of  the  charge. 

The  rule  extends  to  cases  where  the  attorney  has  a  Hen  upon  the  doeih 
ments. 

Notice  to  produce  a  document,  served  upon  the  defendants  solicitor  At 
dag  before  the  trial,  but  after  the  commencement  of  the  assizes,  is  stfi- 
dent  to  let  in  secondary  evidence, 

THE  defendant  was  indicted  for  perjury.  The  perjury  was 
alleged  to  have  been  committed  on  the  trial  of  an  acticm  ib 
the  County  Court,  held  at  Ross,  on  the  16th  of  September,  1848, 
upon  which  trial  the  defendant  Hankins  (who  was  plaintiff  in  the 
action)  swore  that  an  account  which  he  produced,  written  in  ink, 
signed  by  William  Dickens,  the  defendant  in  the  action,  was  in 
the  same  state  then  as  when  it  was  so  signed.  The  perjury  asagned 
being,  that  when  it  was  signed  by  Dickens  it  was  in  fact  not  in  the 
same  state,  but  in  pencil. 

(a)  Reported  by  J.  £.  Davis,  Esq.,  Banistar-at-Law 
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Mr.  Minett,  an  attorney  and  solicitor,  was  called  as  a  witness  on        ^eo* 
the  part  of  the  prosecution.     He  stated  that  on  the  trial  of  the    hankins. 
action  in  the  County  Court  he  was  the  attorney  of  Hankins ;  that        . — 
he  now  had  in  his  possession  two  papers  produced  by  Hankins  on  Atutmey's  lieti 
that  occasion,  one  being  the  account  in  question ;  that  he  received    —Notice  to 
them  from  Hankins  as  his  attorney  and  solicitor ;  that  in  October     P*^^^- 
he  ceased  to  act  as  Hankins's  solicitor ;  that  he  retained  the  papers 
and  claimed  a  lien  upon  them  for  professional  services ;  that  an  ex- 
ecution for  the  amount  of  his  bill  had  been  issued  against  Hankins 
a  few  days  before  the  assizes ;  that  no  return  had  been  made  of  the 
result  of  that  process ;  that  if  it  did  not  satisfy  the  amount  he  still 
claimed  a  lien  upon  the  papers.     He  had  been  served  with  a  sub- 
pcena  to  produce  them  on  the  trial  of  this  indictment,  and  was  ready 
to  do  so. 

Upon  this  evidence. 

Skinner  and  Grat/y  for  the  prosecution,  proposed  to  have  the 
account  put  in  and  read. 

Godson^  Q.  C.  (with  whom  was  fV.  H.  Cooke),  for  the  defendant, 
objected  to  the  reception  of  the   document  in  evidence,  on  the 
ground  that  Mr.  Minett,  having  received  it  in  his  professional  ca- 
pacity from  the  defendant,  ought  not  to  be  permitted  to  produce  it 
in  evidence  agsdnst  him.    Rex  v.  Dickson  (3  Burr.  1687),  cited  in 
Greaves'  Russell  on  Crimes,  vol.  2,  p.  908,  was  in  point.     In  that 
case  it  was  held  by  Lord  Mansfield  and  the  rest  of  the  court,  that 
an  attorney  who  had  been  served  with  a  sudposna  duces  tecum  out 
of  the  Crown  Office  to  produce  certain  voucners  which  his  client,  a 
Mr.  Peach,  had  exhibited  and  relied  on  before  a  Master  in  Chancery, 
and  which  subpoena  had  been  served  on  the  attorney  in  order  to 
found  a  prosecution  for  forgery  against  his  client,  was  not  bound 
to  produce  these  required  vouchers.     In  Archbold's  Pleadings  and 
Evidence  in  Criminal  Cases,  by  Jervis,  10th  edit.  p.  148,  the  general 
rule  is  thus  laid  down : — "  Counsel,  solicitors,  and  attorneys,  are 
privileged  firom  giving  (indeed,  they  will  not  be  permitted  to  give) 
evidence  of  any  matters  confided  to  them  by  their  clients  in  their 
professional  capacity,  either  in  the  cause  respecting  which  the  com- 
munication was  made,  or  in  any  other ;  and  whether  the  client  be  a 
party  to  the  cause  or  not ;  or  whether  the  business  on  which  the 
attorney  was  retained  had  reference  to  legal  proceedings,  either 
existing  or  in  contemplation,  or  not.     So  an  attorney  is  not  bound, 
on  a  subpoena  duces  tecum,  to  produce  any  deeds  or  papers  belonging 
to  his  client  in  his  custody,  if  it  appear  that  the  production  wiU 
operate  to  the  prejudice  of  his  client." 

Skinner  and  Grai/y  for  the  prosecution,  submitted  that  the  rule 
did  not  apply  to  cases  where  the  document  sought  to  be  put  in 
evidence  was  the  foundation  of  the  charge  against  a  prisoner,  (a) 
In  this  case,  if  the  document  had  been  found  upon  the  defendant 
when  in  custody,  it  might  and  would  have  been  given  in  evidence 
against  him ;  how,  then,  could  he  prevent  his  soUcitor  from  pro- 

(a)  See  Reg.  v.  Avery  (8  C.  &  P.  596),  and  remarks  upon  that  case,  1  Phill.  Evid.  171. 
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Rbo.        ducing  it  who  was  willing  to  do  so  ?  Here,  however,  the  document 
IIankins.     ^^  ^^^  ^^  ^^^  control  of  the  defendant.     Mr.  Minett  had  a  lien 
- —        upon  it ;  he  therefore  had  the  possession  and  the  right  of  possession, 
4tfofr^"^t^Um  *^^  ^^^  defendant  was  divested  of  his  possesion  and  control  over 
—Sotice  to    the  document. 
produce.  CoLTMAN,  J. — The  defendant  has  an  interest  in  the  paper  not- 

withstanding. I  reserved  a  case  on  this  point  as  to  whether  the 
rule  in  question  applies  to  a  document  which  is  the  subject-matter 
of  a  criminal  charge,  on  the  Norfolk  circuit  last  year,  but  it  finally 
went  off  without  a  decision  being  given*  I  think  I  cannot  receive 
the  evidence.  Perhaps  secondary  evidence  can  be  given  which  will 
avoid  the  difficulty. 

Service  of  a  notice  to  produce  the  account  was  then  proved 
The  notice  was  served  at  one  oVlock  on  the  day  before  the  trial, 
being  the  day  after  the  commission  day  of  the  assizes  at  Hereford 
It  was  served  at  Hereford  upon  Mr.  Edwards,  the  defendant's 
attorney. 

The  counsel  for  the  prosecution  now  proposed  to  give  secondary 
evidence  of  the  contents  of  the  document 

Godson,  Q.  C,  and  fV,  H.  Cooke,  objected  that  the  notice  to 
produce  was  insufficient,  on  two  grounds.  First,  because  it  was 
served  on  the  attorney  and  not  on  the  defendant,  who  could  not 
appear  by  attorney;  and,  secondly,  because  the  notice  was  not 
given  in  time.  It  was  served  auer  the  commencement  of  tb€ 
assizes,  which  began  on  Thursday,  the  notice  to  produce  being 
served  on  Friday.  The  notice  to  produce  a  document  at  tk 
assizes,  made  after  the  assizes  began,  was  equivalent  to  no  notice 
at  all. 

CoLTMAN,  J.,  overruled  both  objections,  observing  that  the 
service  on  the  attorney  was  in  fact  a  service  on  the  defendant 

Secondary  evidence  was  then  given  by  the  Clerk  of  the  County 
Court  of  the  contents  and  state  of  the  account  when  produoed 
before  the  Judge  of  the  County  Court,  and  also  by  Dickens  of  its 
state  when  signed  by  him. 

The  defen<mnt  was  ultimately  acquitted. 
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OXFORD  CIRCUIT. 

Gloucester y  April  3,  1849. 
Reg.  v.  John  Browning,  (a) 

Evidence — Paumhrokers  Act — Fahe  declaration. 

To  prove  the  making  of  a  false  declaration  under  the  Pawnbrokers  Act 
(39  ^  40  Geo.  3,  c.  99),  it  is  not  absohUely  necessary  to  call  the  ma- 
gistrate before  whom  it  was  made,  or  some  one  present  at  the  time.  It 
is  sufficient  to  show  such  facts  as  necessarily  lead  to  the  conclusion  that 
the  defendant  made  it,  and  had  a  knowledge  of  the  contents.  Sed 
quiBre. 

To  prove  that  such  a  declaration  is  false  in  fact,  it  is  necessary  to  negative 
the  defendants  statement  by  the  oath  of  two  witnesses,  in  the  same 
manner  and  to  the  same  extent  as  the  proof  of  an  assignment  for 
perjury. 

THE  defendant  was  indicted  for  having,  at  Stroud^inthe  county 
of  Gloucester,  on  the  15th  of  December,  1846,  wilfully  and 
corruptly  made  a  false  declaration  before  Edmund  Gilling  Halle- 
well,  Esq.,  one  of  Her  Majesty's  justices  of  the  peace  for  the  said 
county,  tnat  he  had  lost  a  certain  note  or  memorandum,  being  a 
pawnbroker's  ticket,  whereas,  in  truth,  he  had  not  lost  it,  but  had 
sold  it  to  one  Charles  Single.  (&) 

Grauy  for  the  prosecution,  in  stating  the  case  to  the  jury,  sought 
the  opmion  of  the  learned  judge  (Piatt,  K)  as  to  the  sufficiency  of 

(a)  Reported  bj  J.  E.  Davis,  Esq.,  BarriBter-at-Law. 

\b)  Bt  stat  99  &  40  Geo.  3,  c.  99,  8. 16,  it  is  enacted  that  in  case  any  note  or  memorandum 
deliTerea  by  a  pawnbroker  of  goods  pledged  to  him,  shall  be  lost,  mislaid,  destroyed,  or  fran- 
dolently  obtained  from  the  owner,  then  me  pawnbroker  "  shall,  at  the  request  and  application 
of  any  person,  &c.,  who  shall  represent  himself,  &c.,  to  the  pawnbroker  as  the  owner,  &c.,  of 
the  goods  and  chattels  in  pled^  as  aforesaid,  deliver  to  such  person,  &c.,  a  copy  of  the  note 
or  memorandum  so  lost,  mislaid,  &c.,  with  the  form  of  an  affidavit  of  the  particular  circum- 
stences  attending  the  case,  printed  or  written.  &c.,  on  the  said  copy,  as  the  same  shall  be 
stated  to  him  or  her  by  the  party  applying  as  aforesaid,  &c. ;  and  the  person,  &c..  having  so 
obtauned  such  copy  of  the  note  or  memorandum  and  form  of  affidavit  as  aforesaid,  snail  there- 
upon prove  his,  her,  or  their  property  in,  or  right  to^  such  goods  and  chattels,  to  the  satisfaction 
or  some  justice  of  the  peace,  &c.,  and  shall  also  verify,  on  oath  or  affirmation,  as  the  case  may 
be,  before  the  said  justice,  the  truth  of  the  particular  circumstances  attending  the  case  men- 
tioned in  sach  affidavit  or  affirmation  to  be  made  as  aforesaid,  the  caption  of  such  oath  or 
affirmation  to  be  authenticated  by  the  handwriting  thereto  of  the  justice  before  whom  the  same 
dull  be  made,  and  who  shalL  and  is  hereby  required  so  to  authenticate  the  same,  whereupon 
the  pawnbroker  shall  suffer  tno  person,  &c.,  proving  such  property  to  the  satisfaction  of  such 
jnstioe  as  aforesaid,  and  making  such  affidavit  or  aflBnnation  as  aforesaid,  on  leaving  such  copy 
of  the  said  note  or  memorandum  and  the  said  affidavit  or  affirmation  wito  the  said  pawnbrok^, 
to  redeem  such  goods  or  chattels.'* 

The  5  &  6  WilL  4,  c.  62,  s.  12,  substitutes  a  declaration  in  lieu  of  the  affidavit  above  men- 
tioned; and  sect.  21  enacts  that  any  person  **  who  sliall  iKrilfully  and  corruptly  make  and  sub- 
scribe" any  declaration  substituted  for  an  oath  by  that  statute.  **  knowing  tiie  same  to  be 
untrue  in  any  material  particular,  shall  be  deemed  guilty  of  a  misdemeanor." 
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Bbo.        the  evidence  which  he  wad  prepared  to  offer  in  support  of  the  case. 

John  The  defendant  had  pledged  certain  articles  to  a  pawnbroker  at 
Browning.  Stroud,  for  which  he  received  a  memorandum  or  duplicate,  and  had 
Patonbrokers  Subsequently  gone  to  him  and  stated  that  he  had  lost  the  ticket  or 

Act—       duplicate.     The  pawnbroker  told  him  he  must  make  a  declaration 

^^*^^*'*^'  of  the  loss  before  a  magistrate,  and  for  that  purpose  handed  the 
prisoner  a  copy  of  the  ticket,  and  a  form  to  be  filled  up,  according 
to  the  provisions  of  the  39  &  40  Gea  3,  c.  99.  The  defendant 
took  the  form  and  paid  for  it,  saying  he  would  go  to  a  magistrate. 
He  returned  the  same  day  with  the  form  properly  filled  up,  and 
with  his  name  and  that  of  Mr.  Hallewell  attached.  Upon  ms  pre- 
senting it,  the  pawnbroker  gave  him  the  articles  pledged ;  another  , 
person  afterwards  applied  for  the  things  with  the  original  duplicate,  j 
when  it  appeared  tnat  the  prisoner  had  sold  that  duplicate  in  i  j 
public-house  on  the  day  that  he  produced  the  declaration  and  ob- 
tained the  second  in  lieu  of  it.  The  magistrate  was  not  in  attendance 
*  to  prove  the  fact  of  the  declaration  having  been  made  by  the  de- 
fendant ;  the  fact  being  that  he  had  no  recollection  of  the  drcom- 
stance  one  way  or  the  other.  The  pawnbroker,  however,  identified 
the  declaration,  and  a  witness  was  present  to  prove  the  sale  and 
transfer  of  the  ticket  in  the  public-house,  as  alleged. 

Platt,  B. — As  regards  the  proof  of  the  declaration  having  beoi 
made  by  the  defendant,  I  think  there  mav  be  sufficient  evidence  to 
support  the  indictment,  if  you  can  bring  home  to  him  a  knowlecke 
of  the  contents ;  but  I  am  of  opinion  that  the  falsity  of  that  St- 
daration  must  be  proved  by  the  oaths  of  at  least  two  witnesses, » 
in  a  case  of  peijury,  otherwise  there  would  be  merely  oath  agunst 
oath.  I  understand  that  there  is  onlv  one  witness  to  prove  this 
part  of  the  case,  and  therefore  I  think  the  prosecution  cannot  be 
supported. 

No  evidence  was  offered,  and  the  defendant  was  acquitted. 

[There  can  be  no  doubt  as  to  the  correctness  of  the  learned  baron's  roling  on  Um  kit  DoiiL 
but  the  Tcry  analogy  of  the  proof  in  a  charge  of  perjury  leads  to  the  inference  that  tiie  net  ■ 
the  declaration  haTine  been  made  must  be  proTcd  with  the  same  strictness  as  in  an  indjflfa— t 
for  perjury.  The  majcing  a  false  di>daration  is  made  a  misdemeanor  by  the  act  of  Parikaoi 
which  suMtitutes  a  declaration  in  lieu  of  the  oath  in  this  and  certain  other  cases ;  anditraiU 
never  be  contended  that  an  indictment  for  pexjury  could  be  sustained  by  eridenes  of  tlw  < 
description.— J.  £.  D.] 


1 
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NORFOLK  SPRING  CIRCUIT,  1849. 

Bury  St.  Edmunds,  March  19. 

(Before  Mr.  Baron  Rolfe.) 
Reg.  v.  Longbottom  and  another,  (a) 

Manslaughter — Negligence  of  deceased. 

Wherever  death  ensues  from  injuries  inflicted  by  parties  engaged  in  any 
iUegai  cust,  an  indictment  far  manslaughter  will  lie,  even  though  it 
appear  that  the  deceased  had  materially  contributed  to  his  death  by  his 
own  negligence. 

THE  indictment  charged,  that  the  two  prisoners  feloniously 
killed  and  slew  John  Truman,  by  driving  over  him  with 

OrMalley  and  E.  RodweUy  for  the  prosecution,  proved  that  the 
two  prisoners,  who  lived  in  Ipswich,  nad  gone  to  Bentley  on  the 
day  named  in  the  indictment  m  a  gig,  and  that  on  their  return  at 
night  they  were  observed  to  be  in  a  state  of  partial  intoxication. 
At  several  places  they  drove  along  the  high  road  at  a  very  rapid 
pace,  and  when  they  sot  within  two  miles  of  Ipswich  they  met 
three  men.  At  that  tune  they  were  laughing  and  driving  rapidly 
down  a  hill,  the  top  of  which  was  thickly  shaded  with  trees.  When 
the  three  men  got  to  the  trees  they  found  a  man  lying  insensible 
in  the  middle  of  the  road,  presenting  all  the  appearance  of  having 
been  just  run  over  by  some  vehicle.  They  took  up  the  man,  who 
shortly  afterwards  died.  On  inquiry  it  turned  out  that  the 
deceased  was  a  man  who  had  been  deaf  from  childhood,  but  had, 
in  spite  of  his  infirmity,  contracted  an  inveterate  habit  of  walking 
at  aU  hours  in  the  middle  of  the  road.  Against  the  probable 
consequences  of  an  indulgence  in  this  habit  he  had  been  frequently 
wam^,  but  without  effect. 

D.  D.  Keancy  for  the  prisoner  Longbottom,  submitted,  at  the 
close  of  the  case  for  the  prosecution,  that  he  oueht  to  be  acquitted, 
inasmuch  as  it  appeared  that  the  deceased  had  contributed  in  a 
great  measure,  if  not  altogether,  to  his  own  death  by  his  own 
obstinacy  and  negligence.  There  was,  moreover,  no  proof  that  the 
prisoners  were  driving  at  any  extraordmair  pace;  while  it  appeared 


that  they  were  in  the  middle  of  the  road,  and  that  the  deceased 
had  to  the  lateness  of  the  hour,  the  darkness  of  the  place,  and  his 


7. 
was  walking  just  where  he  ought  not  to  have  been,  reference  being 


peculiar  infirmity,  which  ought  to  have  induced  him  to  refirain 
Irom  the  selection  of  the  most  frequented  part  of  the  high  road, 

(a)  Reported  by  J.  B.  Dasent,  Esq.,  Barrister-at-Law. 
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^Bo.        ad  that  on  which  alone  he  would  walk.     No  accident  could  pes- 
LoNOBOTTOM  ^ibly  haTC  occurred  to  the  deceased,  if  he  had  been  at  the  rade  of 
AND  ANOTHER,  thc  Toad,  whcrc  foot  passengers  always  walked.     He  had,  there- 
Manakmghter.  f^rc,  contributed  to  his  owu  death,  and  the  question  was,  whether 
that  fact  did  not  exonerate  the  prisoners  from  such  a  charge  as 
the  present.     This  might  be  tested  by  analogy  with  a  civil  action 
under  Lord  Campbell's  Act.     Under  that  statute  the  representa- 
tives of  the  deceased  could  not  maintain  an  action  for  compensa- 
tion against  the  prisoners,  as  he  had  himself  been  guilty  of  negli- 
gence, so,  in  this  prosecution,  it  was  contended  that  the  prisoners  ^ 
could  not  be  convicted  of  the  crime  of  manslaughter. 

RoLFE,  B. — I  cannot  stop  the  case ;  for  whatever  may  have  been 
the  negligence  of  the  deceased,  I  am  clearly  of  opinion  that  the 
prisoners  would  not  be  thereby  exonerated  firom  the  consequences 
of  their  own  illegal  acts,  which  would  be  traced  to  their  negli- 
gent conduct,  if  any  such  existed.  I  am  of  opinion  that  if  any 
one  should  drive  so  rapidly  along  a  great  thorough£Eure  leading 
to  a  large  town,  as  to  be  unable  to  avoid  running  over  any 
pedestrian  who  may  happen  to  be  in  the-  middle  of  the  road,  it  i& 
that  degree  of  negligence  in  the  conduct  of  a  horse  and  gig  which 
amoimts  to  an  illegal  act  in  the  eye  of  the  law ;  and  if  death  ensues 
from  the  injuries  then  inflicted,  the  parties  driving  are  guilty  of 
manslaughter,  even  though  considerable  blame  may  be  attnbuted  to 
the  deceased.  I  do  not  at  sdl  recognize  the  analogy  which  bas 
been  put  with  regard  to  an  action  under  Lord  Campbell's  Act 
and  a  charge  of  felony ;  and  I  abstain  from  giving  any  opinion 
as  to  the  question  whether,  under  the  circumstances  here  provei 
the  representatives  of  the  deceased  would  be  precluded  from 
maintaining  an  action  for  compensation  against  the  prisoner 
But  there  is  a  very  wide  distinction  between  a  civil  action  for 
pecuniary  compensation  for  death  arising  from  alleged  negligence 
and  a  proceeding  by  way  of  indictment  for  manslaughter.  He 
latter  is  a  charge  imputing  criminal  n^ligence,  amounting  to 
illegality ;  and  there  is  no  balance  of  blame  in  charros  of  felony, 
but  wherever  it  appears  that  death  has  been  occasioned  l^  the 
illegal  act  of  another,  that  other  is  guilty  of  manslaaghter  in 
point  of  law,  though  it  may  be  that  he  ought  not  to  be  severely 
punished.  If  the  jury  should  be  of  opinion  that  the  prisons 
were  driving  along  the  road  at  too  rapid  a  pace,  considering  the 
time  and  place,  and  were  conducting  themselves  in  a  careless 
and  negligent  way  in  the  management  of  the  horse  entrusted  to 
their  care,  I  am  of  opinion  that  such  conduct  amounts  to  ille- 
gality, and  that  the  pnsoners  must  be  found  guilty  on  this  indict- 
ment, whatever  may  have  been  the  negligence  of  the  deceased 
himself. 

Verdicty  guilty. 
Sentence — eight  months'  imprisonment. 
D.  Power  was  counsel  for  the  other  prisoner. 
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CENTRAL  CRIMINAL  COURT. 

January  Session,  1848. 

January  8. 

(Before  Mr.  Justice  Patteson.) 

Reg.  r.  Jones,  (a) 

Wounding,  with  intent— 1  Will.  4  4-  1  Vict  c.  85. 

Evidence  of  a  violent  kick  in  the  private  parts  of  a  woman,  which  caused 
a  flow  of  blood  mingled  with  urine  for  some  time  afterwards^  is  not  a 
woundmg  within  the  statute,  no  proof  being  given  as  to  the  precise 
part  whence  the  blood  originally  came. 

ok  such  an  indictment  a  prisoner  cannot  plead  guilty  to  a  common 
assauU. 

THE  prisoner  was  indicted  for  wounding,  with  intent  to  do 
grievous  bodily  hann. 

BoSdn  (for  the  prosecution),  in  opening  the  case,  stated  the 
nature  of  the  wound  to  have  been  as  follows : — The  prisoner  had  come 
behind  the  prosecutrix  and  given  her  a  violent  kick  in  the  private 
paitSy  and  tnat  had  been  followed  by  an  occasional  discharge  of 
Uood^  mingled  with  urine,  but  the  surgeon  could  not  undertake 
to  say  from  what  precise  vessels  the  blood  originally  flowed. 

Patteson,  J. — Then  I  do  not  think  the  more  serious  charge 
in  this  indictment  sustainable.  There  may  have  been  no  lesion 
of  any  of  the  vessels  at  aU.  Blood  may  be  discharged  from  those 
parts  fflmply  firom  natural  causes. 

Parry  (lor  the  prisoner),  then  offered  on  his  behalf  to  plead 
guilty  to  the  conmion  assaiilt. 

Patteson,  J. — He  cannot  do  that;  he  may  be  found  guilty 
of  the  assault  under  1  Vict  c  85,  s.  11 ;  but  that  statute  gives 
me  no  authority  to  receive  such  a  plea.  (&) 

(a)  Beported  by  B.  C.  Robinson,  Esq.,  BairiBter-at-Law. 

(6)  See  next  case. 
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CENTRAL  CRIMINAL  COURT. 

February  Session,  1849. 

FAruary  3. 

(Before  Mr.  Justice  Cbesswell.) 

Reg.  v.  Waltham.  (a) 

Wounding^  taith  inierU, 

A  rupture  of  the  Uning  membrane  of  the  urethra^  foUowed  &y  a  smaU 
flow  ofbhody  such  rupture  being  caused  by  a  hick  m  the  prwate  parU 
of  the  prosecutor,  is  a  wounding  within  the  7  fftlL  4  ^r  1  Vict,  c.  85, 
s.  4. 

THE  prisoner  was  indicted  for  wounding  the  prosecutor,  with 
intent  to  do  him  grievous  bodily  harm.  It  appeared  iron 
the  evidence  that  the  prosecutor  (who  was  a  policeman)^  whik 
endeavouring  to  separate  the  prisoner  and  a  man  with  whom  he 
was  fighting,  received  from  the  former  a  violent  kick  in  his  private 
parts.  From  the  testimony  of  the  surgeon,  it  appeared  that  the 
external  skin  was  unbroken,  but  that  the  lining  membrane  of  the 
uretha  was  ruptured,  which  caused  a  small  flow  of  blood,  mingled 
with  urine,  for  two  davs.  That  membrane  is  precisely  the  same  m 
character  as  that  which  lines  the  cheek  and  the  external  and 
internal  skin  of  the  lip. 

Parry  (for  the  prisoner)  objected  that  this  was  not  a  wounding 
within  the  statute,  and  cited  Reg.  v.  JoneSy  Central  Criminal  Couiti 
January,  1848,  antCy  545;  that  case  was  very  similar  to  the  pre- 
sent ;  there  is  no  external  wound. 

Cresswell,  J. — If  the  cases  were  similar  I  should  abide  hj 
the  ruling  of  Mr.  J.  Patteso^  ;  but  there  is  a  great  diffisrenoe 
between  them.     I  think  this  is  a  wounding  within  the  statute. 

(a)  Reported  by  6.  C.  Robinsow,  £aq.,  Bazrifter-at-Laiir. 
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CENTRAL  CRIMINAL  COURT. 

November  Session,  1848. 

November  1. 

Reg.  w.  Smith  and  OTHER8.(a) 

1  4-  12  Will.  3,  c.  7 — MtUiny — Mariner  within  Merchant  Seaman's 

Act,  74-8  Vict.  c.  112,  s.  2. 

[  seaman  engaged  by  the  master  of  a  vessel,  and  taken  to  sea  without 
any  such  written  agreement  having  been  entered  into  between  them  as 
is  rendered  necessary  by  the!  Sf%  Vict.  c.  1 12,  s.  2,  is  not  a  seaman 
or  mariner  within  the  11  4-  12  Will.  3,  c.  7,  s.  9,  and  therefore  is  not 
liable  under  that  section  for  making  a  revoU,  by  deserting  his  vessel  in 
port,  and  inducing  the  rest  of  the  crew  to  do  the  same. 

lemble,  a  merchant  vessel  is  a  ship  within  the  meaning  of  that  section. 

rHE  priBoners  were  arraigned  upon  the  following  indictment* —  I»»dw*»«nt- 
"  Central  Criminal  Court,  to  wit : — The  jurors  for  our  lady 
be  Queen,  upon  their  oath  present  that  James  Jennings  Smith, 
ite  of  Lonaon,  mariner;  Alexander  Reid,  late  of  the  same 
ilace,  mariner;  John  James,  late,  &c ;  David  Gillies,  &c ;  James 
^ayne,  &c.;  John  Kelly,  &a;  Robert  Barclay,  &c.;  Edward 
Sorrell,  &c  ;  and  John  McDonald,  late  of  the  same  place,  mariner, 
n  the  16th  day  of  September,  A.D.  1848,  were  mariners,  and  Fiwt  count. 
•ch  of  them  was  a  mariner  in  and  on  board  of  and  belonging  to  a 
ertain  ship  called  the  lAon,  then  lying  and  being  in  a  certain  place 
ipon  the  high  seas  called  the  port  of  Harlingen,  in  Friesland,  in 
loUand,  in  parts  beyond  the  seas  within  the  jurisdiction  of  the 
Ldmiralty  of  England,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  whereof  one  Henry  William  Neville,  then  being  a 
abject  of  our  lady  the  Queen,  then  and  there  was  master ;  and 
be  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
bmt  the  said  J.  J.  Smith  Tand  the  others  before  mentioned),  being 
uch  mariners,  and  each  ot  them  being  such  mariner  as  aforesaid, 
n  the  day  aforesaid,  in  the  year  aforesaid,  with  force  and  arms 
ipon  the  lugh  seas  aforesaid,  within  the  jurisdiction  of  the  Admi- 
uty  aforesaid,  and  within  the  jurisdiction  of  the  Central  Criminal 
)ourt,  piratically  and  feloniously  did  endeavour  to  make  a  revolt 
Q  the  said  ship,  so  then  and  there  lying  and  being  as  aforesaid,  the 
aid  H.  W.  Neville,  the  master  thereof,  then  and  there  being  in 
jid  on  board  of  the  said  ship,  against  the  form  of  the  statute  in 
uch  case  made  and  provid^,  and  against  the  peace  of  our  lady 
he  Queen,  her  crown  and  dignity. 

(a)  Bqxnrted  bj  B.  C.  Robiksoii,  Esq.,  Barrister-at-L«w. 
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^^^'  Second  count — And  the  jurors  aforesaid,  upon  their  oath  afbre- 

Smith  and    ^^9  do  further  present  that  the  said  J.  J.  Smith  (and  the  others 

OTHERS,      before  mentioned),  on  the  day  aforesaid,  in  the  year  aforesaid,  were 

Aiutimf—     mariners,  and  each  of  them  was  a  mariner  in  and  on  board  of  i 

Merchant     certain  ship  called  the  Zum,  then  lyinff  and  being  in  a  certab 

Seaman*8  Act,  ^i^q  vL^n  the  high  scas  called  the  port  of  Harlingen^  in  Frieslaod, 
in  Holland,  in  parts  beyond  the  seas  within  the  jurisdiction  of  the 
Admiralty  of  England,  and  within  the  jurisdiction  of  the  Centnl 
Criminal  Court,  whereof  the  said  H.  W.  Neville,  then  being  a  sub- 
ject of  our  lady  the  Queen,  then  and  there  was  master ;  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  Airther  present  thit 

Second  ooont  the  said  J.  Jennings  Smith,  &C.,  being  such  mariners  as  last  afore- 
said, on  the  day  aforesaid,  in  the  year,  aforesaid,  with  force  and 
arms  upon  the  high  seas  aforesaid,  within  the  jurisdiction  of  the 
Admiralty  aforesaid,  and  within  the  jurisdiction  of  the  Centnl 
Criminal  Court,  piratically  and  feloniously  did  make  a  revolt  in 
the  said  last-mentioned  ship  so  then  and  there  lying  and  being  is 
last  aforesaid,  the  said  H.  W.  Neville,  the  master  thereof,  then 
and  there  being  in  and  on  board  of  the  said  last-mentioned  ship, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 

Stat  11  ft  12       The  indictment  was  framed  on  the  9th  section  of  the  11  &  M 

wm.  3,  c.  7,  '\Y111.  3,  c,  7,  which  enacts  that  "  if  any  conunander  or  master  of 
any  ship,  or  any  seaman  or  mariner,  shall,  in  any  place  where  tiie 
admiral  hath  jurisdiction,  betray  his  trust,  and  turn  pirate,  enemj) 
or  rebel,  or  if  any  person  shall  lay  violent  hands  on  his  conmuoider, 
whereby  to  hinder  him  from  fighting  in  defence  of  his  ship  and 
goods  committed  to  his  trust,  or  shall  confine  his  master,  or  make 
or  endeavour  to  make  a  revolt  in  the  ship,  he  shall  be  adjodgedp 
deemed,  and  taken  to  be  a  pirate,  felon,  and  robber,''  &c. 

It  appeared  in  evidence  that  the  prosecutor  was  the  master  of  t 
steam-ship  trading  between  London  and  Holland.  The  prisonen 
formed  part  of  the  crew, — Smith  being  chief  engineer;  Bad, 
second  engineer,  and  the  rest  firemen  and  coal  trimmers.  Thar 
register  tickets  were  deposited  with  the  captain,  but  no  agreement 
in  writing  had  been  entered  into  with  them  previously  to  their 
sailing  from  London  on  this  particular  voyage.  On  the  14th  of 
September  they  arrived  at  Harlingen,  and  took  in  a  general  caigo, 
and  were  to  leave  on  the  following  morning.  The  next  day  me 
fires  were  aU  lighted,  the  steam  was  up,  and  the  vessel  was  about 
to  start,  when,  m  consequence  of  some  dispute  arising  between  the 
prisoner  Smith  and  the  captain,  the  former  declared  he  would  leate 
the  ship,  and  with  much  violence  of  gesture  and  language,  he 
called  out  to  the  other  prisoners  to  rake  the  fires  out  and  come  on 
shore.  This  they  at  length  did,  and  the  prisoners  lefl,  having  £nt 
endeavoured,  but  without  success,  to  persuade  another  man  to  join 
them.  The  captain,  having  no  crew  to  work  the  vessel,  was  obl^ 
to  hire  another  steamer,  and  leave  his  own  in  port. 

Clarhson  (for  the  prosecution),  contended  that  upon  these  bets 
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the  charge  was  made  out  {B.  v.  Hastings,  1  Moo.  C.  C.  32.)  ^^^^®- 
It  was  clear  that  the  crew  were  making  a  revolt  when  they  repu-  Smith  and 
diated  the  authority  of  the  captain^  reiused  to  work,  and  left  the  others. 
yeasel  against  orders.  Then,  was  this  vessel,  though  a  merchant  Mutiny— 
vessel,  a  ship  within  the  9th  section  of  11  &  12  Will.  3,  c  7  ?  It  ^j^^^^^f^^^^ 
was  dear  that  the  word  "  ship  "  in  that  section  was  not  confined  to  a  ' 
**  King's  ship,'*  for  the  section  commences  by  speaking  of  the  com- 
mander of  "  any  ship ;"  the  terms  are  therefore  general  enough 
to  include  dL  [The  Eecobder. — Yes,  that  appears  to  be 
the  case.]  The  next  question  is  this,  are  these  men  mariners  ? 
I  submit  that  all  men  embarking  in  a  vessel,  having  a  duty 
to  perform  in  her  as  contradistinguished  from  passengers,  are 
what  the  act  means  by  mariners,  and  that,  although  the  duty 
of  these  men  was  to  attend  to  the  engines  and  fires,  and 
not  to  the  rigging,  they  are  as  completely  within  that  term  as 
sailors  who  navigate  an  ordinary  sailing  vessel.  Then  comes  a 
question  on  which  the  defence  appears  to  rest ;  will  the  absence  of 
a  written  agreement  divest  these  men  of  a  character  which  they 
have  voluntarily  assumed?  The  7  &  8  Vict,  c  112,  s.  2,  enacts 
*  that  it  shall  not  be  lawful  for  any  master  of  any  ship,  of  what- 
soever tonnage,  or  description,  belonging  to  any  subject  of  Her 
Majesty,  proce^iing  to  parts  beyond  the  seas,  to  carry  to  sea  any 
seaman,  as  one  of  his  crew  or  complement  (apprentices  excepted),  p,  ^^  ^ 
unless  the  master  of  such  ship  shall  have  first  made  and  entered  theprosecuUon. 
into  an  agreement  in  writing  with  such  seaman,  specifying  what 
wages  such  seaman  is  to  be  p^d,  the  quantity  of  provisions  he  is 
to  receive,  the  capacity  in  which  he  is  to  act  or  serve,  and  the 
nature  of  the  voyage  in  which  the  ship  is  to  be  employed,  so  that 
such  seaman  may  nave  some  means  of  judging  of  the  period  for 
which  he  is  likely  to  be  engaged ;  and  that  such  agreement  shall 
be  properly  dated,  and  shafi  be  signed  by  such  master  in  the  first 
instance,  and  bv  the  seamen  respectively  at  the  port  or  place  where 
they  shall  be  snipped ;  and  that  the  signature  of  each  of  the  parties 
thereto  shall  be  duly  attested  by  one  witness  at  the  least,  and  that 
the  master  shall  cause  the  agreement  to  be  read  over  and  explained 
to  every  such  seaman  in  the  presence  of  such  witness,  before  such 
seaman  shall  execute  the  same,''  &c.  I  contend  that  the  statute 
was  never  intended  to  apply  to  such  a  case  as  this,  where  the 
seamen  leave  port  on  one  uay,  and  reach  their  destination  the  next. 
The  men  are  engaged  for  a  lengthened  period,  and  the  greatest 
inconvenience  would  arise  if  it  were  held  necessary  to  have  a  fresh 
agreement  every  few  days.  [The  Recoeder — I  see  no  exception 
in  the  act  with  regard  to  short  voyages,  and  shall  certainly  rule 
that  such  a  case  as  this  is  within  the  section  you  have  quoted.] 
But,  admitting  that  to  be  so,  the  prisoners  are  still  liable  upon  this 
indictment.  The  acts  of  Parliament  are  entirely  distinct.  It  may 
be  that  the  captain  is  liable  to  a  penalty  for  not  entering  into  the 
agreement,  but  that  will  not  divest  the  seamen  of  all  culpability  if 
they  do  that  which  amounts  to  a  revolt  The  men  enter  the  ser- 
vice.    If  the  act  was  intended  for  their  protection,  they  waive  their 

VOL.   III.  2   L 
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Reo.        right  by  the  course  which  they  pursue :  they  may  have  purposely 
Smith  and    abstained  firom  insisting  on  any  agreement  in  order  to  carry  out 
OTHERS,     an  unlawful  scheme  that  they  have  previously  projected.     They 
Mutiny—    caunot  take  advantage  of  their  own  negligence.     They  cannot 
Merchant     conunit  that  which  the  law  declares  to  be  a  crime,  and  then  escape 
Seaman'i  Act,  fj^^j^  ^q  conscquenccs  bccause  some  formalities  connected  with 
their  engagement  have  not  been  complied  with.     The  captain  may 
have  been  guilty  of  a  breach  of  duty ;  but  the  question  here  is  not 
between  these  men  and  the  captain,  but  between  them  and  the 
public     They  contract — though  not  in  strict  form — to  do  a  certain 
duty,  and  instead  of  performing  it,  they  mutiny  against  their  com- 
mander.    It  is  true  in  this  case  there  was  little  risK  to  life  involved 
in  the  course  they  pursued,  but  if  they  may  revolt  with  impunity 
here,  they  might  do  so  at  sea,  imder  circumstances  that  might 
jeopardize  the  lives  of  a  number  of  individuals.     The  act  11  &  12 
W  ul.  3,  c  7,  includes  mariners  or  seamen :  now  these  men  are  not 
the  less  mariners  or  seamen  because  certain  conditions  mentioned 
in  another  act  have  not  been  performed. 

The  Recosder. — I  think  the  statute  under  which  these  men 
are  indicted  must  be  construed  strictly.  The  men,  to  be  brought 
within  it,  must  be  mariners  or  seamen.  The  statute  certainly 
imposes,  in  one  section,  a  penalty  for  taking  them  ¥rithout  to 
agreement,  but  in  the  enacting  clause  it  renders  taking  them  under 
such  circumstances  entirely  illegal:  the  words  are  ^'it  shall  not  be 
lawfuL*^  Any  contract,  thereiore,  in  contravention  of  that  act, 
would  be  null  and  void.  If  so,  the  relation  of  mariner  and  com- 
mander does  not  exist.  They  are  under  no  obligation,  therefore, 
to  do  that  which,  however  improperly,  they  have  refused  to  da  I 
shall  direct  the  jury  to  acquit  them. 

Clarkson,  Ballantine,  and  Sleiak,  for  the  prosecution. 
Huddleston  and  Metcalfe  for  the  defence. 
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CROWN  CASE  RESERVED. 

April  30,  1849. 

(Before  Wilde,  C.  J.,  Wightman,  J.,  Rolfe,  B., 
Cress  WELL,  J.,  and  Platt,  B.) 

Reg.  v.  Martin,  (a) 

IncUctmefU —  Venue — Practice, 

An  indictment  found  by  a  grand  jury  of  Dorsetshire  contained  two  counts^ 
one  (the  5th)  charging  A.  with  sheep  stealing  in  Dorsetshire ;  and 
another  charging  B,  with  feloniously  receiving  in  Somersetshire  a 
sheep  before  then  feloniously  stoleuy  S^c,,  "  being  the  same  property 
€u  mentioned  in  the  5th  count,^ 

Held,  that  the  2nd  count  was  bad,  for  tiot  showing  jurisdiction  to  try  in 
Dorsetshire  ;  the  words  of  reference  to  the  5th  count  not  being  suffi- 
cient for  that  purpose. 

A  question  of  law  raised  by  motion  in  arrest  of  judgment  after  the  con- 
viction of  the  prisoner  may  be  reserved  under  1 1  4*  i2  Vtct,  c.  78. 

Hkis  court  will  hear  counsel  in  support  of  the  conviction,  though  no 
counsel  are  instructed  on  the  part  of  the  prisoner, 

THIS  was  a  case  reserved  by  the  Court  of  Quarter  Sessions  for  Case, 
the  County  of  Dorset  The  prisoner,  John  Martin,  was  tried, 
with  two  other  prisoners  named  Geo.  Eades  and  Charles  Eades,  at 
the  last  Dorset  Epiphany  Sessions,  upon  an  indictment  for  sheep 
stealing,  with  counts  for  receiving,  &c.  The  following  were  the 
material  counts  of  the  indictment : — 

5th  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Geo.  Eades  and  Charles  Eades, 
on  the  said  18th  day  of  December,  in  the  12th  vear  of  the  reign 
aforesaid,  with  force  and  amis,  at  the  parish  of  Sherboume  afore-  indictment. 
said,  in  the  county  of  Dorset  aforesaid,  one  wether  sheep,  of  the 
price  of  20^.,  of  the  cattle,  goods,  and  chattels  of  the  said  Henry 
Ensor,  then  and  there  feloniously  did  steal,  take,  and  drive  away, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity. 

7th  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  John  Martin,  on  the  said  18th  day 
of  December,  in  the  12th  year  of  the  reign  aforesaid,  with  force 
and  arms,  at  the  parish  of  Trent,  in  the  county  of  Somerset,  one 
wether  sheep,  of  the  price  of  20^.  (being  the  same  property  as  is 
mentioned  in  the  5th  count  of  this  inaictment\  of  the  cattle,  goods, 
and  chattels  of  the  said  Henry  Ensor,  before  then   felomously 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister-at-Law. 

2  L  2 
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^o-        stolen,  taken,  and  carried  away,  feloniously  did  receive  and  hsTe, 
Martin.      ^^9  ^^^  ^^  John  Martin,  then  and  there  well  knowing  the  siud 

cattle,  goods,  and  chattels  last  aforesaid,  to  have  been  teloiiioiidj 

^*^vJnZ—~~  stolen,  taken,  and  carried  away,  against  the  form  of  the  statate  b 
Practice,     such  case  made  and  provided,  and  against  the  peace  of  our  oud 
lady  the  Queen,  her  crown  and  dignity. 

The  two  Eades  were  found  guilty  upon  the  5th  count  of  the 
indictment  for  stealing,  and  sentenced  each  to  seven  years*  tnuu- 
portation.  The  prisoner  Martin  was  found  guilty  on  the  Ttheomt 
lor  receiving,  and  thereupon  the  learned  counsel  for  the  prisoner 
Martin  moved  in  arrest  of  judgment,  upon  the  ground  that  the 
count  on  which  the  prisoner  was  convicted  was  baa  upon  the  face 
Case.  of  it,  for  several  reasons — 1.  For  a  total  want  of  venue;  or,  2,  for 

a  wrong  venue  ;  or,  3,  for  a  venue  so  deficient  and  imperfect  as 
not  to  be  cured  by  statute.  4.  That  the  defect  is  not  to  be  cured 
by  reference  to  the  venue  in  the  margin;  5,  or  by  reference 
to  any  other  venue  in  the  indictment ;  6,  or  by  the  parentheau 
in  such  7th  count.  7.  That  the  property  is  insufficienUy  laid  and 
described  in  such  7th  count.  8.  That  such  insufficient  descriptioB 
is  not  cured  by  the  parenthesis  aforesaid.  9.  That  it  in  no  waj 
appeared  in  the  said  7th  count  that  the  property  the  prisoner  was 
charged  with  receiving  was  stolen  in  the  county  of  Dorset  so  as 
to  give  the  court  jurisdiction.  10.  And  genendly^  that  as  such 
7  th  count  is  a  distinct  and  separate  charge  of  a  substantive  fekmr 
in  its  terms,  of  which  the  prisoner  (Martin)  might  be  convicted, 
although  an  acquittal  of  the  principals  had  taken  place,  it  must 
be  taken  per  se  as  if  it  had  constituted  the  whole  indictment; 
and  if  bad  cannot  be  cured  aliunde.  The  court  overruled  the 
objections,  considering  the  defect  cured  by  the  7  &  8  Gea  4, 
c.  29,  8.  5%,  and  by  the  late  stat  11  &  12  Vict,  c  46,  &  2,  and 
thereupon  sentenced  the  prisoner  to  seven  years'  transportation, 
but  respited  the  execution  of  the  judgment  until  the  opinion  of 
Her  Siajesty's  judges  should  have  been  received  upon  the  case 
reserved. 
Argument  ^r  Ffooks  for  the  prosecution. 
ep  u  on.  B^QLFE,  B. — Can  we  hear  you,  no  counsel  being  instructed  for 
the  prisoner? 

Corringtojiy  amicus  curicB,  mentioned  that  this  court  had  done  so 
in  Beg.  v.  Masters  (1  Den.  C.  C.  332 ;  3  Cox's  C.  C.  178.) 

Wilde,  C.  J. — The  statute  provides  for  the  case;  you  are 
entitled  to  be  heard:  (scot.  3  of  11  &  12  Vict  c  78.) 

Ffooks. — There  is  a  preliminary  objection  to  the  hearing  of  this 
C'dsQ,  which  is,  that  the  question  reserved  did  not  arise  "  on  the 
trial,"  but  after  the  conviction  of  the  prisoner ;  and  that,  therefore, 
the  court  had  no  power  to  reserve  the  case:  11  &  12  Vict.  c.  7^ 
s.  1.  [RoLFE,  B. — Surely  it  arises  on  the  triaL]  No;  after  the 
trial  is  over.  The  trial  concludes  with  the  conviction.  FPlatt,  R 
— The  statute  says  expressly  that  the  judgment  may  be  arrested 
by  this  court.  RoLFE,  B. — The  words  *^on  the  trial*  ought  to 
receive  a  liberal  construction.]      Then  the  7th  count  is  suffident 
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The  words  of  reference  in  that  count  cannot,  perhaps,  be  con- 
strued to  incorporate  the  whole  of  the  5th  count  {R.  v.  Waters^ 

I  Den,  C.  C.  356 ;  3  Cox  C.  C.  300 ;  R.  y.  Martin,  9  Car.  &  P.  217) ; 
but  the  law  as  to  receivers  of  stolen  property  is  much  altered  by 

I I  &  12  Vict.  c.  46 ;  of  which  sect  2  authorizes  the  trial  of  the 
receiver,  on  the  substantive  charge,  in  any  county  in  which  the  prin- 
cipal might  be  tried.  Then  the  reference  to  the  5th  count  is  sufficient 
to  show  that  the  receiver  was  tried  with  the  principal.  [Wilde,  C.  J. 
— ^We  must  see  either  a  iurisdiction  at  common  law,  by  the  commis- 
sion of  the  offence  within  the  county,  or  a  jurisdiction  given  by 
statute.  It  is  clear  that  this  count  does  not  state  anything  done 
by  anv  person  in  the  county  of  Dorset ;  but  there  is  a  statutory 
jurisdiction  to  try  in  any  county  where  the  prisoner  has  the  pro- 
perty in  his  possession,  and  also  to  try  the  receiver  anywhere 
where  the  thief  may  be  tried ;  but  this  count  does  not  show  that 
the  thief  could  be  tried  in  Dorsetshire.  How,  then,  does  any 
mrifldiction  appear?  Nobody  appears  to  have  done  anything  in 
Dorsetshire.]  If  the  whole  of  the  6th  count  is  imported,  it  shows 
that  the  thief  was  indicted  at  the  same  place.  [Wightman,  J. — 
The  7th  count  does  not  show  even  who  the  principals  were.]  It  says 
that  the  property  was  the  same.  [Rolfe,  B. — It  does  not  follow 
from  that.]  The  stat.  7  &  8  Geo.  4  authorizes  a  trial  in  any 
county  in  which  possession  of  the  stolen  property  is  shown ;  and 
the  effect  of  these  statutory  provisions  is  tnat,  in  point  of  law,  for 

the  purpose  of  trial  the  county  in  which  the  offence  is  committed  rticK^tioi 
18  extended ;  and  therefore  it  is  unnecessary  in  the  indictment  to 
set  out  the  special  jurisdiction.  [Cresswell,  J. — Does  the  7th 
count  show  to  whom  the  defendant,  Martin,  was  accessary?]  I 
cannot  say  that  it  does.  [Cbesswell,  J. — Then  how  can  you 
rely  upon  the  argument  that  the  accessary  may  be  tried  wherever 
the  principal  may  be  tried  ?]  It  is  enough  that  there  was  jurisdic- 
tion in  fact.  In  R,  v.  James  (7  Car  &  P.  553),  where  a  prisoner  was 
tried  in  the  county  in  which  he  was  in  custody,  by  virtue  of 
1  Will.  4,  c  66,  s.  24,  it  was  held  that  the  indictment  need  not 
aver  the  custody  in  that  place.  Loader\s  case  (Talf.  Dickenson, 
5th  edit,  188 ;  2  Kuss.  on  Crimes,  122),  is  to  the  same  effect.  That 
was  a  case  of  simple  larceny,  committed  in  a  parish  of  Somersetshire 
entirely  detached  from  it  and  surrounded  by  Dorsetshire.  The 
prisoner  was  committed  by  a  Dorsetshire  magistrate  to  the  gaol  of 
that  county.  The  indictment  laid  the  offence  to  have  been  com- 
mitted in  the  parish  in  Somersetshire,  stating  it  to  be  surrounded 
by  Dorsetshire,  but  did  not  state  that  the  prisoner  was  in  Dorset- 
shire, or  committed  by  a  Dorsetshire  magistrate.  It  was  objected 
that  that  should  have  appeared  upon  the  face  of  the  indictment, 
in  order  to  bring  the  case  within  2  &  3  Vict,  c  82,  s.  1 ;  but 
Rolfe,  B.,  overruled  the  objection,  and  the  prisoner  was  convicted. 
And  in  R.  v.  Mitchell  (2  Q.  B.  636),  it  was  expressly  stated,  in  the 
judgment  of  the  court,  that  the  statute,  authorizing  the  trial 
within  a  county  of  offences  committed  within  500  yards  of 
the  border  (7  Geo.  4,  c.  64,  s.  12),  did  not  affect  the  statement  of 
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venue  in  the  indictment.  Frazer's  case  (1  Moo.  C.  C*  407 ),  whid 
seems  an  authority  the  other  way,  was  not  argued,  and  is  at 
variance  with  the  general  current  of  authorities.  If  the  vemiu  is 
only  defective,  the  defect  is  cured  by  7  Gea  4,  c.  64,  s.  20 ;  and  it 
must,  for  this  purpose,  be  assumed  that  the  court  has  juiisdicdoD 
until  the  contrary  be  shown:  (R.  v.  Cf  Connor,  5  Q.  B.  16,  23,  per 
Patteson,  J.)  [Rolfe,  B. — Here  the  court  appears  not  to  haye 
jurisdiction.  Wilde,  J. —  You  cite  that  case  to  show  that  the 
jurisdiction  may  be  proved  aliunde ;  but  we  know  nothing  exo^ 
what  appears  on  the  counti  In  R.  v.  Go^rBuas.  &  By.  C  CL 
179),  it  was  held  that  it  need  not  appear  in  tne  indictment  that 
Hants  was  the  adjoining  county  to  Southampton,  although  the 
jurisdiction  to  try,  under  38  Geo.  3,  c  52,  depended  upon  that 
fact.  The  prisoner  cannot  be  prejudiced,  because,  if  agwi  indicted 
in  the  other  county,  he  might  plead  autrefois  convict:  (II  &  12 
Vict  c  46,  s.  2.)  [BoLFE,  B. — If  he  had  been  duly  tried  the 
first  time ;  but  not  otherwise.  Platt,  B. — It  is  very  difficok 
for  us  to  conclude  that  this  prisoner  was  tried  by  the  pn^ 
tribunal,  when  facts  have  been  industriously  introduced  for  the 
purpose  of  showing  that  there  was  no  jurisdiction.] 

Wilde,  C.  J. — It  does  not  appear  to  me  that  there  is  any  reason- 
able doubt,  in  this  case,  that  this  count  cannot  be  supported.  It  is 
necessary  that  the  count  should,  on  the  face  of  it,  show  the  jari»- 
diction  of  the  court  by  which  it  is  tried ;  and  that  does  not  mean 
that  all  the  facts,  appearing  aliunde,  which  may,  in  the  par- 
ticular case,  be  necessary  to  give  jurisdiction  in  fact,  should 
be  stated  in  the  indictment.  For  the  sake  of  illustration  take 
the  case  of  R.  v.  James.  The  indictment  stated  a  forgery  com- 
mitted in  the  county  of  the  city  of  Gloucester,  and  it  was 
found  by  a  grand  jury  of  that  county;  so  that,  on  the  face 
of  it,  the  indictment  clearly  showed  jurisdiction.  Then  the 
evidence  proved  that,  in  fact,  the  offence  was  not  committed  in 
Gloucester,  but  the  trial  in  Gloucester  was  authorized  by  a  statute, 
which  provided  that,  under  the  circumstances,  the  case  was  the 
same  as  if  the  offence  had  been  committed  in  Gloucester.  The 
count  showed  jurisdiction,  but  the  evidence  only  supported  the 
count  by  reason  of  the  effect  of  the  statute ;  and  the  court  held 
that  the  special  circumstances  need  not  be  averred.  In  the  present 
case,  the  indictment  charges  the  prisoner,  who  was  tried  in  the 
county  of  Dorset,  with  liaving  feloniously  received  a  sheep  in  the 
county  of  Somerset,  it  not  appearing  who  the  thief  was,  or  where 
the  sheep  was  stolen,  or  that  the  prisoner  had  ever  had  it  in  his 
possession  in  the  county  of  Dorset,  and  the  acts  of  Parliament 
stating  only  that  the  receiver  of  stolen  property  may  be  tried  in 
the  county  where  the  original  theft  was  committed,  or  in  any 
county  where  he  may  have  had  possession  of  the  stolen  property, 
or  originally  received  it.  Now  we  have  to  decide  upon  a  motion  in 
arrest  of  judgment.  We  know  nothing  of  the  facts ;  and  here  an 
indictment,  cnarging  an  offence  in  Somersetshire,  is  tried  in  Dor- 
setshire, without  any  averment  of  facts  showing  jurisdiction  in 
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Dorsetshire.     Can  we  give  judgment  on  such  a  count  ?    I  appre-        Reo. 
hend  that  we  cannot.     The  cases  which  have  been  cited  do  not     martin. 
appear  to  me  to  touch  the  point;  and  as  to  the  argument,  that  the        — 
trial  would  appear  to  be  proper  if  certain  facts  were  before  us,  we  ^^veM^~^ 
may  treat  those  facts  as  if  they  existed  only  in  the  imagination  of     Practice. 
the  learned  counsel  who  presents  them.    For  these  reasons  I  think 
the  judgment  ought  to  be  arrested. 

RoLFE,  B. — I  am  of  the  same  opinion.  Mr.  Ffooks  suggested  Judement  of 
some  doubt  whether  this  court  had  jurisdiction  in  this  case,  because  ^  ' 
dbe  question  arose  subsequent  to  the  trial  and  after  conviction ; 
bot  I  think  there  is  no  ground  for  that  doubt.  The  word  trial 
oogbt  to  be  taken  in  a  liberal  sense ;  and,  in  my  opinion,  includes 
all  the  proceedings  in  the  court  below.  The  statute  authorizes 
tfie  court,  amongst  other  things,  to  amend  or  arrest  the  judgment. 
Aa  to  the  other  point  I  entirely  concur  in  the  judgment  already 
jronounced.  Mr.  Ffooks  alluded  to  a  case  tried  before  me  in 
Dorsetshire  several  years  ago:  {R.  v.  Loader.)  I  have  no  very 
diatinct  recollection  of  the  case ;  but  my  impression  is,  that  there  I 
thought  it  imnecessary  to  aver  a  commitment  for  trial  in  Dorset^ 
shire,  because  that  was  only  rendered  necessary  by  the  facts 
appearing  in  evidence,  and  jurisdiction  sufficiently  appeared  on  the 
mce  of  the  indictment 

The  other  learned  judges  concurred. 

Judgment  arrested. 


CROWN  CASE  RESERVED. 

April  30,  1849. 

(Before  Wilde,  C.  J.,  Alderson,  B.,  Wightman,  J., 
Cresswell,  J.,  and  Platt,  B.) 

Reg.  v.  Beeton.  (a) 

Stat,  11  4r  12  Vict  c»  46,  s,  3 — Joinder  of  several  counts  for  receiving^ 

with  counts  for  stealing. 

An  indictment  containing  counts  for  stealing  as  well  as  receiving^  under 
sect.  3  ofM  4p  12  Vict.  c.  46,  may  have  as  many  counts  for  receiving 
as  for  stealing;  and  the  prosecutor  is  not  bound  to  elect  upon  which  of 
the  counts  for  receiving  he  will  rely. 

JOHN  BEETON  was  charged  at  the  General  Quarter  Sessions 
of  the  Peace  for  the  county  of  Suffolk,  held  by  adjournment 
at  Bury  St  Edmunds,  on  the  17th  of  March,  1849,  upon  an 
indictment  containing  sixteen  counts. 

(a)  Reported  by  A.  Bittlbston,  Esq.,  BarrUter-at-Law. 
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^<^-  The  first  nine  counts  alleged  a  breaking  into  and  stealing  from 

Bbeton.     th^  dwelling-house,  the  property  being  laid  differently  in  each 
": —        count. 
for  Larceny—      The  tenth  count  Stated  the  breaking  and  larceny  in  respect  of  a 
Joinder      building  withiu  the  curtilage  of  the  dwelling-house. 
recHvifw^      And  the  next  five  counts  charged  the  prisoner  with  felonioudj 
andateaitng.  receiving  the  stolen  property,  each  of  the  latter  counts  being 
varied  to  meet  the  allegations  in  the  first  five  counts. 
The  sixteenth  count  stated  a  previous  conviction* 
After  the  prisoner  had  pleaded  not  guilty,  and  before  the  case 
for  the  prosecution  was  opened,  the  counsel  for  the  prisoner  ob- 
jected, that  under  sect.  3  of  II  &  12  Vict.  c.  46,  it  was  made 
lawful  to  add  one  count  only  for  receiving,  and  that  the  couDsd 
for  the  prosecution  should  therefore  be  called  upon  to  select  upon 
which  of  the  counts  for  receiving  he  would  proceed.     The  oomt 
thought  that  the  said  section  made  it  lawftd  to  add  as  many  coimts 
for  receiving  as  there  were  counts  charging  a  stealing,  and  refiised 
to  put  the  counsel  for  the  prosecution  to  his  election,  but  reserred 
a  case  upon  that  point  for  the  consideration  of  this  court. 

The  prisoner  was  found  guilty  upon  the  eleventh  count  of  the 
indictment  and  acquitted  upon  the  other  counts,  and  was  sentenced 
to  seven  years'  transportation ;  execution  being  respited  until  the 
question  reserved  should  have  been  considered  and  decided. 
Btdwer  appeared  for  the  prosecution. 

Aldebson,  B. — Is  there  any  doubt  about  this?  Why  may 
there  not  be  as  many  counts  for  receiving  as  stealing?  One 
offence  only  is  stated,  but  the  different  counts  contain  different 
descriptions  of  the  property. 

Wilde,  C.  J. — We  are  ready  to  hear  you  with  great  patience; 
but  I  believe  we  are  all  clearly  of  opinion  that  there  is  nothing  in 
the  point 

CofivicHoH  uffinned. 
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April  30,  1849. 

Reg.  v.  Wood,  (a) 

•eem^ — Animus  furandi — Finding  and  appropriation  of  lost  goods. 

nan  finds  goods  tohich  have  been  actwUly  losty  or  which  he  reasonably 
uposes  to  have  been  losty  and  takes  possession  of  them,  intending  to 
propriate  them  entirely  to  his  ovm  use,  and  there  are  no  circum- 
nces  to  rebtU  the  presumption  that  he  believed  the  owner  could  not  be 
tndy  he  is  not  guilty  of  larceny ^  even  though  he  disposes  of  them  after 
has  notice  of  the  title  of  the  real  owner,  for  the  original  taking  is 
vfulf  and  the  subsequent  conversion  is  not  a  trespass.  If,  on  the  other 
ndy  there  is  reasonable  evidence  of  his  belief  at  the  time  of  taking 
m,  that  the  owner  could  be  found,  then  the  original  taking  is  felo- 
ms. 

IE  prisoner  was  indicted  at  the  summer  assizes  for  the  county 
of  Huntingdon,  1848,  for  stealing  a  promissory  note  for  the 
lent  of  5/.,  the  property  of  Samuel  Brown.  The  facts  proved 
,  that  the  governess  of  the  prosecutor  dropped  the  note  in 
bion,  which  was  a  country  bank  note,  on  the  road  to  Somersham, 
'e  the  prisoner  lived  ;  that  the  loss  being  very  soon  discovered, 
h  was  made  for  it,  but  in  vain ;  and  on  the  following  day  the 
ner  changed  the  note,  and  stated  that  he  had  found  it  On 
jvening  of  the  loss,  and  also  on  the  following  morning,  before 
prisoner  changed  it,  the  fact  of  the  loss  and  the  particulars  of 
lote  were  communicated  to  the  prisoner  and  others, 
le  jury  foxmd  that  the  prisoner  did  not  know,  when  he  picked  up 
lote,  who  the  owner  was,  but  that  he  did  know  who  tne  owner 
when  he  changed  it.  The  learned  judge  (Baron  Parke)  di- 
d  a  verdict  of  guilty  to  be  entered,  but  discharged  the  prisoner 
his  own  recognizance,  in  order  that  the  opinion  of  the  judges 
t  be  taken  upon  the  case. 

le  case  was  set  down  for  argument  in  Hilary  Term,  and  was 
dered  by  the  judges  who  tnen  composed  the  court ;  (b)  but 
lunsel  were  instucted  to  argue  it. 

Cur,  adv.  vult. 

« 

lBKE,  B.,  now  delivered  the  judgment  of  the  court — The  Judgment  of 
aer  was  tried  before  me  at  the  last  summer  assizes  for  the  ^®^^* 
by  of  Huntingdon  for  stealing  a  bank  note.     It  appeared  that 
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[h)  See  the  statement  in  the  judgment. 
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he  found  the  note^  which  had  been  accidentally  dropped  on  the 
high  road.  There  was  no  name  on  it  indicating  who  was  tke 
owner,  nor  were  there  any  circumstances  attending  the  finding 
which  would  enable  him  to  discover  to  whom  the  note  belcHiged 
when  he  picked  it  up^  nor  had  he  any  reason  to  believe  that  tiie 
owner  knew  where  to  find  it  again.     The  prisoner  meant  to  appro- 

Eriate  it  to  his  own  use  when  he  picked  it  up.  The  day  after,  and 
efore  he  had  disposed  of  it,  he  was  informed  that  the  prosecotor 
was  the  owner,  and  had  dropped  it  accidentally.  He  then  changed 
it,  and  appropriated  the  money  to  his  own  use.  The  jury  found 
that  he  had  reason  to  believe  it  to  be  the  prosecutor^s  property 
before  he  thus  changed  the  note.  I  directed  a  verdict  of  guiltj, 
intimating  that  I  should  reserve  the  case  for  further  consideratioiL 
Upon  conferring  with  my  brother  Maule,  it  seemed  to  us  that  ^ 
original  taking  was  not  felonious,  and  that  in  the  subsequent  dis- 
posal of  it  there  was  no  taking ;  and  therefore  I  declined  to  puB 
sentence,  and  ordered  the  prisoner  to  be  discharged,  on  entering 
into  his  own  recognizance  to  appear  when  called  upon.  I  requested 
the  opinion  of  the  judges,  and  the  case  has  now  undei^ne  modi 
consideration.  It  was  not  argued  by  counsel,  but  the  judges  who 
attended  the  sitting  of  this  court  after  the  last  term,  namely,  the 
Lord  Chief  Baron,  my  brothers  Patteson,  Rolfe,  Cresswell,  Colt- 
man,  Williams,  and  myself,  have  given  it  much  consideration  on 
account  of  its  importance  and  the  frequency  of  the  occurrence  rf 
cases,  in  some  degree  similar,  in  the  administration  of  the  criminal 
law,  and  the  somewhat  obscure  state  of  the  authorities  upon  it  In 
order  to  constitute  the  crime  of  larceny,  there  must  be  a  taking  of 
the  chattels  of  another  animo  furandi^  and  against  the  will  of  tlie 
owner.  This  is  not  the  full  definition  of  larceny,  but  so  much  only 
of  it  as  is  necessary  to  be  referred  to  for  the  present  purpose.  Bj 
the  term  animo  furandi,  is  to  be  understood  the  intention  to  take, 
not  a  partial  or  temporary,  but  the  entire  dominion  over  the  chattel 
without  colour  of  right.  As  the  rule  of  law,  founded  on  justice,  is, 
that  actus  nonfacit  reum  nisi  mens  sit  reoy  the  guilt  of  the  accused 
must  depend  upon  the  circumstances  as  they  appear  to  him,  and 
the  crime  of  larceny  cannot  be  committed  unless  the  goods  taken 
appear  to  have  an  owner,  and  the  party  taking  must  know  or  be- 
lieve that  the  taking  is  against  the  will  of  the  owner.  In  the 
earliest  times  it  was  held  that  chattels  which  were  apparently  with- 
out an  owner,  ^^  nuUius  in  honis^  could  not  be  the  subject  of  laroeny. 
Staunf brd,  one  of  the  oldest  authorities  on  criminal  law,  who  was  a 
judge  in  the  reign  of  Philip  and  Mary,  says,  (lib.  1,  c  16),  ^treasure 
trove,  wreck  of  the  sea,  waife,  or  stray,  taken  and  earned  away,  b 
not  felony  '^  ^^  Quia  dominus  rerum  non  apparet,  idea  ciffus  mi 
incerium  est.'^  For  this  he  quotes  Fitz.  Abr.  Coron.  pp.  187,  2€5. 
These  passages  are  taken  from  22  Ass.  99;  22  Edw.  3 ;  23  Edw.S; 
and  mention  only  "treasure  trove,"  "wreck,"  and  ** waife;"  and 
Fitzherbert  says  the  punishment  for  taking  such  is  not  the  loss  of 
life  or  limb.  The  passage  in  3  Inst.  108,  goes  beyond  this.  Lord 
Coke  mentions  three  circumstances  as  material  in  larceny :  First, 


CRIMINAL    LAW  CASBS.  455 

the  taking  mast  be  felonious,  which  he  explains.     Secondly,  it        ^^°- 
must  be  an  actual  taking,  which  he  also  explains.     And,  thirdly,  it       Wood. 

most  not  be  by  trover ;   and  he  then  proceeds  as  follows :  "  if  one        

lo0e  hiB  ^oods  and  another  find  them,  though  he  convert  them  *  animo  AntiMM 
fwrandi  to  his  own  use,  yet  is  it  no  larceny,  for  the  first  taking  is  Jurandi-' 
lawfiiL  So,  if  one  find  treasure  trove,  or  waife,  or  stray"  (here  ^^^^ 
•'wreck"  is  omitted  and  **  stray  "  introduced),  "and  convert  tnem,  of  lost  poods, 
mi  9upray  it  is  no  larceny,  both  in  respect  of  the  finding,  and  also 
for  that  *  daminus  rerum  nan  apparet.  "  The  only  authority  given 
k  that  before  mentioned  (22  Ass.  99 ;  Fitz.  Abr.  Coron,  265 ;  22 
Sdw.  3.)  Now  treasure  trove  and  waife  seem  to 'be  subject  to  a 
difierent  consideration  from  goods  lost.  Treasure  trove  is  properly 
money  supposed  to  have  been  hid  by  some  owner  since  deceased, 
llie  secret  of  the  deposit  having  perished,  and  therefore  belongs  to 
the  crown.  As  to  a  waife,  the  original  owner  loses  his  right  to  the 
property  by  neglecting  to  pursue  the  thief.  The  very  circum- 
■tances  under  which  these  are  assumed  to  have  been  taken  and 
oooverted  show  that  they  could  not  be  taken  from  any  one,  there 
being  no  owner.  Wreck  and  stray  are  not  exactly  on  the  same 
fboting  as  treasure  trove  and  waife.  Wreck  is  not  properly  so  called 
if  the  real  owner  is  known,  and  it  is  not  forfeited  until  a  year  and 
e  day.  The  word  "  estray  "  is  used  in  the  books  in  different  senses, 
SB  may  be  seen  in  Com.  Dig.  tit  "  Waife,"  F.,  where  it  is  used  in 
die  sense  of  cattle  forfeited  after  being  in  a  manor  one  year  and 
one  day  without  challenge,  after  being  proclaimed,  when  the  pro- Judgment  of 
perty  vests  in  the  crown,  or  its  grantee  of  estrays ;  and  also  of  cattle  *^®  **"** 
straying  in  the  manor  before  they  are  forfeited.  2  Blacks.  Comm, 
561,  Steph.  edit.,  defines  estrays  to  be  "such  valuable  animals  as 
are  found  wandering  in  any  manor  or  lordship,  and  no  man  knoweth 
the  owner  of  them,  in  which  case  the  law  gives  them  to  the 
sovereign."  In  the  passage  in  Staunford,  no  doubt  the  word  is 
used  not  exclusively  m  the  former  sense,  but  generally  as  to  stray 
cattle  not  seized  by  the  lord.  Now'  treasure  trove  and  waife,  pro- 
perly so  called,  are  clearly  "  bona  vacantia,  nullius  in  bonis,^  and 
but  for  the  prerogative  would  belong  to  the  first  finder  absolutely. 
*•  HiBc  qtuB  nullius  in  bonis  sunt  et  olim  fuerunt  inventoris  de  jure 
naiurali,  jam  efficiuntur  principis  dejure  gentium,^ — Bracton.  Wreck 
and  stray,  in  the  sense  we  ascribe  to  those  words,  are  not  in  the 
same  situation,  for  the  right  of  the  owner  is  not  forfeited  until  the 
end  of  a  year  and  a  day ;  but  Lord  Coke,  in  Constable^ s  case  (5 
Rep.  108,  b.)y  treats  wreck  also  as  nullius  in  bonis,  and  estrays 
*^animalia  vacantia,'"  he  terms  "  vacantia,^  "  because  none  claims 
the  property."  Wreck  and  estray,  however,  before  seizure,  closely 
resemble  goods  lost,  of  which  the  owner  has  not  actual  possession, 
and  afford  an  analogy  to  which  Lord  Coke  refers  in  the  passage 
above  cited.  Whether  Lord  Coke  means,  what  the  language  at 
first  sight  imports,  that  under  no  circumstances  would  the  taker  of 
goods,  really  lost  and  found,  be  guilty  of  larceny,  is  not  clear,  but 
the  passage  is  a  complete  and  satisfactory  authority  that  a  person 
who  finds  goods  which  are  lost  may  convert  them  animo  furandi, 

2  M  2 
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Reo.        under  some  circumstances,  so  as  not  to  be  guilty  <^  burceny.    The 
Wood       ^^^  reasons  assigned  by  him  are,  that  the  person  takiiig  haB  ari^ 

in  respect  of  the  finding ;  and  also  that  they  are  apparently  without 

Larcenif—  ^M  owner.  Dominus  rerum  non  apparet — an  owner  or  ihi  owner 
furandi—  docs  not  appear.  The  first  of  these  reasons  has  led  to  the  omnioo 
Finding  and  that  the  real  meaning  of  Lord  Coke  was,  not  that  every  finoer  of 
^'^]^u»tg!^,  lost  goods,  who  takes  ardmo  furandi^  is  not  guilty  of  felony,  hot 
that  if  one  finds  and  innocently  takes  possession,  noieaniiig  to  keep 
for  the  real  owner,  and  afterwards  changes  lus  mind  and  converto 
to  his  own  use,  he  is  not  a  felon,  on  the  principle  that  LKxd  Coke 
had  previously  laid  down,  that  ^^  the  intent  to  steai.must  be  whea 
the  thing  stolen  cometh  to  his  possession,  for  if  he  hath  the  poseei- 
sion  of  it  once  lawfully,  though  he  hath  ajumvmytiraiu&'aften^azd^ 
and  carrieth  it  away,  it  is  no  larceny  '^  and  Lord  Coke  also  cites 
Glanville  (lib.  10,  c  13\  ''  Furtum  non  est  vbi  initium  habet  deiaUkmu 
per  dominum  rei.^  It  is  said,  therefore,  that  the  case  of  finding  is 
an  instance  of  this  beginning  with  kwful  title,  which,  ooneequentlj, 
cannot  become  a  felony  by  subsequent  conversion;  but  that  if  it  be 
originally  taken  not  from  the  true  owner,  but  with  intent  to  impro- 
priate it  to  his  own  use,  it  is  a  felony,  and  of  this  opinion  the  Com- 
missioners for  the  Amendment  of  the  Criminal  Law  aj^pear  to  have 
been,  as  stated  in  their  first  report  This  opinion  i^pears  not  to  be 
well  founded,  for  Lord  Coke  puts  the  case  of  lost  goods  on  the 
same  footing  as  waife  and  treasure  trove,  which  are  r^Jly  bcma  no- 
Judgment  of  cantiay  gooos  without  an  owner,  and  with  respect  to  which  we  uh 
the  court.  prehend  that  a  person  would  not  be  guilty  of  larceny,  though  he 
took  originally  animo  furandi^  that  is,  with  the  intent  not  to  takes 
partial  or  temporary  possession,  but  to  usurp  the  entire  dominioo 
over  them ;  and  the  previous  observations  have  reference  to  cases 
in  which  the  original  possession  of  the  chattel  stolen  is  with  the 
consent  of,  or  by  contract  with,  the  owner.  But  any  doubt  on  this 
question  is  removed  by  what  is  said  by  Lord  Hale  (1  Hale 
P.  C.  505) :  "  If  A.  finds  the  purse  of  B.  in  the  highway,  and 
take  and  carry  it  away,  and  hath  all  the  circumstances  that 
may  prove  it  to  be  done  animo  fiirandiy  as  denying  or  secret- 
ing it,  yet  it  is  not  felony.  The  like  in  case  of  taking  a 
wreck  or  treasure  trove,  (citing  22  Ass.  99,)  or  a  waife  or  strav." 
Lord  Hale  clearly  considers,  that  if  lost  goods  are  taken  originally 
animo  furandi  in  the  sense  above  mentioned,  the  taker  is  not  a 
felon ;  and,  when  it  is  considered  that  by  the  common  law  larceny 
to  the  value  of  above  \2d.  w^as  punishable  by  death;  and  that  tk 
quality  of  the  act  in  taking  animo  furandi  goods  from,  the  po^ 
session  of  the  owner  differs  greatly  from  that  of  taking  them  wnen 
no  longer  in  his  possession,  and  quasi  derelict,  as  req>ecta  its 
injurious  effects  on  the  interests  of  society — ^the  true  gitnind  fbr 
the  punishment  of  crime — it  is  not  surprimng  that  such  a  rule 
should  be  established,  and  it  is  founded  on  strict  justice,  for  the 
cases  of  abstraction  of  lost  property  are  of  rare  occurrence  when 
compared  with  the  frequent  violation  of  property  in  the  possessico 
of  an  owner:  there  was  no  need  of  so  severe  a  sanative,  and  the 
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oivil  remedy  might  be  deemed  amply  sufficient.  Hawk.  b.  I,  ^^<'- 
c.  33y  8.  3,  eays  *^  our  law  which  puniehes  all  theft  with  death,  if  Wood. 
the  thing  stolen  be  above  the  value  of  12J.,  and  with  corporal  — 
punishment  if  under,  rather  chooses  to  deal  with  such  cases  as  AnSmtT 
civil  than  criminal  offences,  perhaps  for  this  reason,  in  the  case  of  fi**^*— 
goods  lost,  because  the  party  is  not  much  aggrieved  where  nothing  appr^naOon 
M  taken  but  what  he  had  lost  before."  It  cannot  indeed  be  o/lattpoodt. 
doubted,  that  if  at  this  day  the  punishment  of  death  was  assigned 
to  larceny,  and  usually  carried  into  effect,  the  appropriating  of 
loat  soods  would  never  have  been  held  to  constitute  that  offence, 
and  it  is  certain  that  the  alteration  of  punishment  cannot  alter 
the  definition  of  the  offence.  To  prevent,  however,  the  taking  of 
goods  &om  being  larceny,  it  is  essential  that  they  should  be  pre- 
nmably  lost,  that  is,  tlutt  they  should  be  taken  in  such  a  place 
and  under  such  circumstances  as  that  the  owner  would  be  reason- 
ably presumed  by  the  taker  to  have  abandoned  them,  or  at  least 
not  to  know  where  to  find  them.  Therefore  if  a  horse  is  found 
feeding  upon  an  open  common,  or  on  the  side  of  a  pubUc  road,  or 
a  watch  found  apparently  hidden  in  a  hay  stack,  the  taking  of 
these  would  be  larceny,  because  the  taker  had  no  right  to  presume 
that  the  owner  did  not  know  where  to  find  them,  and  consequently 
had  no  right  to  treat  them  as  lost  goods.  In  the  present  case 
there  is  no  doubt  that  the  bank  note  was  lost ;  the  owner  did  not 
know  where  to  find  it ;  the  prisoner  reasonably  believed  it  to  be 
lost ;  he  had  no  reason  to  know  to  whom  it  belonged,  and  therefore  Judgmnitof 
though  he  took  it  with  the  intent  not  of  taking  a  partial  or  tern-  ^  **'*'*' 
porary,  but  the  entire  dominion  over  it,  the  act  of  taking  did  not 
m  our  opinion  constitute  the  crime  of  larceny.  Whether  the 
subsequent  appropriation  to  his  own  use,  by  changing  it  with  the 
knowledge  at  that  time  that  it  belonged  to  the  prosecutor,  does 
amount  to  that  crime  will  be  afterwards  considered.  It  appears, 
however,  that  ^oods  which  do  fall  within  the  category  of  lost 
goods,  and  which  the  taker  justly  believes  to  be  lost,  may  be  taken 
and  converted  so  as  to  constitute  the  crime  of  larceny,  when  the 
party  finding  may  be  presumed  to  know  the  owner  of  them,  as  if 
there  is  any  mark  upon  them  presumably  known  by  him,  by  which 
the  owner  can  be  ascertained.  Whether  this  is  a  qualification 
introduced  in  modem  times,  or  which  always  existed,  we  need  not 
determine.  It  may  have  proceeded  on  this  rule : — ^^  quia  dominus 
rerum  nan  apparet  idea  cujus  su7it  incertum  est^  and  the  rule  is 
held  not  to  apply  when  it  is  certain  who  is  the  owner ;  but  the 
authorities  are  many,  and  we  believe  this  qualification  has  been  so 
^nerally  adopted  in  practice  that  we  must  therefore  consider  it  to 
the  established  law.  There  are  many  reported  cases  on  this 
subject.  Some,  where  the  owner  of  the  goods  may  be  presumed 
to  be  known  from  the  circumstances  under  which  they  are  found; 
amongst  these  are  mentioned  the  cases  of  articles  left  in  hackney 
coaches  by  passengers,  which  the  coachman  appropriated  to  his  own 
use,  or  a  pocket-book  found  in  a  coat  sent  to  a  tailor  to  be  repaired, 
and  abstracted  and  opened  by  him.     In  these  cases  the  appropria^ 
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Beo.  tion  has  been  held  to  be  larceny.  Perhaps  these  cases  might  be 
Wood.  classed  amongst  those  in  which  the  taker  is  not  justified  in  con- 
—  eluding  that  the  goods  were  lost,  because  there  is  little  doubt  he 
AnUrmT  DQiust  havc  bcUeved  that  the  owner  would  know  where  to  find 
furandi—  them  again,  and  he  had  no  pretence  to  consider  them  abandoned 
4^^;^^  or  dereUct :  {Lamb's  case,  2  East  P.  C.  664 ;  Wymu?$  case, 
llflostffoodt,  1  Leach,  168  ;  Sear's  case.  Ibid,  in  notis.)  Some  appear  to  haTe 
been  decided  on  the  ground  of  bailment  determinea  oy  breakiDg 
bulk,  which  would  constitute  a  trespass,  as  Wynru?s  cawe;  but  it 
seems  difficult  to  apply  that  doctrine,  wbich  belongs  to  bailment, 
where  a  special  property  is  acquired  by  contract,  to  any  case  d 
goods  merely  lost  and  found,  where  a  special  property  is  acquired 
by  finding.  The  appropriation  of  goods  by  the  finder  has  also 
been  held  to  be  larceny  where  the  owner  could  be  found  out  by 
some  mark  on  them,  as  in  the  case  of  lost  notes,  cheques,  or  bilk 
with  the  owner's  name  upon  them.  This  subject  was  considered 
in  the  case  of  Merry  v.  Green  (7  M.  &  W.  623),  in  which  the 
Court  of  Exchequer  acted  upon  the  authority  of  these  decisions; 
and  in  the  argument  in  that  case  difficulties  were  suggested, 
whether  the  crime  of  larceny  could  be  committed  in  the  case  of  a 
marked  article,  a  cheque,  for  instance,  with  the  name  of  the  owner 
on  it,  where  a  person  originally  took  it  up,  intending  to  look  at  it 
and  see  who  was  the  owner,  and  then,  as  soon  as  he  knew  whose 
it  was,  took  it  animo  furandi^  as  in  order  to  constitute  a  larceny  the 
Judgment  of  taking  must  be  a  trespass;  and  it  was  asked  when  in  such  a  case 
the  coTirt  ^^  trespass  was  committed  ?  In  answer  to  that  inquiry  the  dictum 
attributed  to  me  in  the  report  was  used,  that  in  such  a  case  the 
trespass  must  be  taken  to  have  been  committed,  not  when  he  took  it 
up  to  look  at  it,  and  see  whose  it  wat?,  but  afterwards,  when  he  appro- 
priated it  to  his  own  use  animo  furandi.  It  is  quite  a  mistake  to 
suppose,  as  Mr.  Greaves  has  done  (Russ.  on  Crimes,  vol.  2,  p.  14),  that 
I  meant  to  lay  down  the  proposition  in  the  general  terms  contained 
in  the  extract  from  the  report  of  the  case  in  7  M.  &  W.  629, 
which,  taken  alone,  seems  to  be  applicable  to  every  case  of  finding 
unmarked  as  well  as  marked  property ;  it  was  meant  to  apply  to 
the  latter  only.  The  result  of  these  authorities  is,  that  the  rufe  of 
law  on  this  subject  seems  to  be,  that  if  a  man  find  goods  that  have 
been  actually  lost,  or  are  reasonably  supposed  by  him  to  have  been 
lost,  and  appropriate  them  with  intent  to  take  the  entire  dominion 
over  them,  really  believing  when  he  takes  them  that  the  owner 
cannot  be  found,  it  is  not  larceny.  But  if  he  takes  them  with  the 
like  intent,  though  lost,  or  reasonably  supposed  to  be  lost,  but 
reasonably  believing  that  the  owner  can  be  found,  it  is  larceny. 
In  applying  this  rule,  as  indeed  in  the  application  of  all  fixed  rul^ 
questions  of  some  nicety  may  arise,  but  it  will  generally  be  ascer- 
tained whether  the  person  accused  had  reasonable  belief  that  the 
owner  could  be  found,  by  evidence  of  his  previous  acquaintance 
with  the  ownership  of  the  particular  chattel,  the  place  where  it  i? 
found,  or  the  nature  of  the  marks  upon  it.  In  some  cases  it  would 
be  apparent,  in  others  appeal*  only  after  examination.     \t  would 
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probably  be  presumed  that  the  taker  would  examine  the  chattel,        ^»<*- 
as  an  honest  man  ought  to  do,  at  the  time  of  taking  it,  and  if  he       Wood. 
did  not  restore  it  to  the  owner,  the  jury  might  conclude  that  he        — 
took  it  when  he  took  complete  possession  of  it  animo  furandi.     The      AnUm^T 
mere  taking  of  it  up  to  look  at  it  would  not  be  a  taking  possession    fi^^^ 
of  the  chatteL    To  apply  these  nJes  to  the  present  case.   The  first  J^^^J^ 
takine  did  not  amount  to  larceny,  because  the  note  was  really  lost,  of  hat  poods, 
and  there  was  no  mark  on  it  nor  other  circumstance  to  indicate 
then  who  was  the  owner,  or  that  he  might  be  found,  nor  any 
evidence   to  rebut  the  presumption  that  would  arise  from  the 
finding  of  the  note  as  proved,  that  he  believed  the  owner  would 
not  be  found,  and  therefore  the  original  taking  was  not  felonious. 
And  if  the  prisoner  had  changed  the  note,  or  otherwise  disposed  of 
it,  beforejiotice  of  the  title  of  the  real  owner,  he  clearly  would 
not  have  Deen  punishable;  but  after  the  prisoner  was  in  possession 
of  the  note  the  owner  became  known  to  him,  and  he  then  appro- 
priated it  animo  furandi ;  and  the  point  to  be  decided  is,  whether 
that  was  a  felony :  upon  this  question  we  have  felt  considerable  Judgment  of 
doubt.     If  he  had  taken  the  chattel  innocently,  and  afterwards  ^^  ^'^^'"^ 
appropriated  it  without  knowledge  of  the  ownership,  it  would  not 
have  Deen  larceny,  nor  would  it,  we  think,  if  he  had  done  so 
knowing  who  was  the  owner,  for  he  had  the  lawful  possession  in 
both  cases,  and  the  conversion  would  not  have  been  a  trespass  in 
either.  But  here  the  original  taking  was  not  innocent  in  one  sense, 
and  the^questionis,  does  that  make  a  difference?    We  think  not; 
it  was  dispunishable,  as  we  have  already  decided,  and  though  the 
posBession  was  accompanied  by  a  dishonest  intent,  it  was  still  a 
lawful  possession,  and  good  against  all  but  the  real  owner,  and  the 
subsequent  conversion  was  not  therefore  a  trespass  in  this  case 
more  than  the  others,  and  consequently  no  larceny.    We  therefore 
think  the  conviction  was  wrong. 

Conviction  reversed. 
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Oase. 


CROWN  CASE  RESERVED. 

June  23,  1849. 

Reg.  v.  John  Radlet.  (a) 

IndictmefU — Allegation    of  property — Description  of  current  coin  at 

goods  and  chattels — Surplusage. 

An  indictment  charged  a  larceny  of  *^  two  pieces  of  the  current  silver 
coin  of  the  realm  called  shillings^  of  the  goods  and  chattels  of  A.  BJ* 

Held,  that  though  **  goods  and  chattels^  teas  an  incorrect  description  cf 
money ^  those  words  might  be  refected  as  surplusage,  and  that  then  then 
was  a  sufficient  allegation  that  the  money  belonged  to  A.  BJ* 

AT  the  adjourned  Epiphany  Quarter  Sessions,  holden  at 
Chehnsford,  in  and  for  the  county  of  Essex,  John  Radley 
was  convicted  of  felony,  subject  to  the  opinion  of  the  judges 
upon  the  following  case : — 

The  indictment  against  him  alleged  that  ''John  Radley,  late  d 
the  parish  of  Stifford,  in  the  county  of  Essex,  labourer,  on  the 
3rd  day  of  February,  A.D.  1849,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  two  pieces  of  the  current 
silver  coin  of  this  reahn  called  shillings,  of  the  value  of  two 
shilling,  of  the  goods  and  chattels  of  Samuel  Fitch,  then  and 
there  being  found,  feloniously  did  steal,  take  and  carry  away, 
agfdnst  the  peace  of  our  lady  the  Queen,  her  cro¥m  and  dignity. 

It  was  objected  that  the  indictment  was  defective  in  not  stating 
to  whom  the  shillings  alleged  to  be  stolen  belonged,  the  words 
''  of  the  goods  and  chattels  of  Samuel  Fitch,"  being  insensible  u 
applied  to  money. 

The  court  respited  the  judgment  in  order  that  the  opinion  of 
the  judges  might  be  taken  upon  the  validity  of  the  objection. 

No  counsel  were  instructed  to  argue  the  case ;  but  it  stood  for 
argument  on  the  30th  of  April  following,  and  was  considered  by 
the  judges,  Wilde,  C.J.,  Rolfe,  B.,  Cresswell,  J.,  Piatt,  R,  ani 
Williams,  J. 

Cur.  ado.  mdL 

Judgment  WiLDE,  C.J.  now  dehvered  the  judmient  of  the  court — The 

prisoner  in  this  case  was  convicted  at  the  last  Epiphany  Sessiom 
at  Chelmsford,  for  having  stolen  two  shillings  from  Samuel  Fitch, 
when  a  case  was  reserved  for  the  opinion  of  the  judges  upon  an 
objection  to  the  indictment.  The  indictment  char;ged  the  prisoner 
with  having  stolen  two  pieces  of  current  silver  com  of  the  reahn 
called  shillings,  of  the  value  of  two  shillings,  of  the  goods  and 

(a)  Beported  by  A.  Bittlbston,  Eaq.,  BarrUter-ai-Liw. 
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chattels  of  Samuel  Fitch.     It  was  objected  on  the  part  of  the        Bbo. 
prisoner  that  the  indictment  is  inconsistent  and  bad  m  charging     badlet. 
the  shillings,  the  current  coin  of  the  realm,  to  be  goods  and  chat-        — 
tek ;  and  as  that  is  the  property  stolen,  and  no  other  property  n^^^wnof 
is  alleged  to  be  stolen,  described  under  the  terms  **  goods  and  *toien  property 
chattels,'^  the  indictment  cannot  be  sustained.     This  case  has  been    ~~^^^^ 
considered,  and  we  are  of  opinion  that  the  objection  cannot  be 
sustained,  and  that  the  indictment  is  sufficient.    It  may  be  true  that 
money  does  not  correctly  come  within  the  technical  definition  of 
goods  and  chattels  {Rex  v.  Guy^  1  Leach,  208,  and  Rex  v.  Morris^ 
1  Leach,  368),  as  is  also  stated  in  Foster's  Crown  Law,  79  (a) ; 
but  it  is  unnecessary  to  enter  into  the  consideration  of  that  ques- 
tion.    This  indictment  charged  the  prisoner  with  having  stolen  jadgment 
two  pieces  of  the  silver  coin  of  the  realm  called  shillings,  which 
k  an  accurate  description  of  the  property  stolen.     We  think  in 
leading  the  indictment  the  words  ^' goods  and  chattels  **  ought  to 
be  rejected  as  surplusage ;  then  as  the  charge  in  the  indictment 
is  that  the  prisoner  stole  two  pieces  of  current  silver  coin  of  the 
realm  of  the  value  of  two  shilling  of  Samuel  Fitch,  which  is 
a  sufficient  allegation  that  the  com  stolen  was  the  property  of 
Samuel  Fitch  ^6),  we  think  it  is  immaterial    that    the  current 
coin  of  the  rewn  was  afterwards  inaccurately  described  as  goods 
and  chattels ;  the  conviction  therefore  is  proper. 

Conviction  affirmed. 

(a)  Fost  Cr.  L.  79.  **  But  it  hath  been  Terr  rightly  holden  that  money  is  not  within  the 
aet  (10  ft  11  Will.  3,  c.  23,  &c.)  the  words  being  *  goods,  wares  and  merchandizes;'  for 
■Minmgh  the  word  goodi  may  in  a  large  sense  take  in  money,  and  often  doth,  yet  being  eon- 
■acted  witii  wares  and  merchandizes,  the  safer  constmciion  of  so  penal  a  statute  will  be  to 
•onfiiie  it  to  goods  enudem  peneris,  goods  exposed  to  sale  j**  and  reference  is  there  made  to 
1  P.  Wiii&  S»7,  3  r.  Wms.  112;  and  to  a  case  of  Geo  Gnmes,  indicted  at  Maidstone  Lent 
AiiriMB,  1752,  upon  stat.  24  Geo.  2,  c.  45.  (See  R.  ▼.  Grime*,  2  East  P.  C.  646.  See 
abo  B,  T.  Uigh,  1  Leach,  50;  R,  t.  Thomas  MUU,  ib.  43.) 

(6)  See  contra,  Longa  ctue,  Cro.  Eliz.  490,  cited  in  Hawk.  P.  C.  lib.  2.  c.  25,  s.  71. 
Wumm  Long  was  indicted  at  Norwich,  of  the  felonious  stealing  of  a  piece  of  linen  cloth. 
T3ie  indictment  was  removed  by  certiorari  and  several  exceptions  taken.  The  1st  and  2nd 
were  orerroled.  The  3rd  was  as  follows :  "  Because  the  indictment  is  quod  felonicd  furatm 
fidt  ouandam  peciam  panni  linei  cujuedam  A.  N.  S^c,  and  doth  not  say  de  bonis  «t 
caialRM  ct^usdam  A.  N..  as  the  common  form  of  the  precedents  is.  and  therefore  ill ;  for 
SB  indictment  ought  to  oe  certain  to  every  intent  without  any  intendment  to  the  contrary ; 
gnd  hen  it  may  be  that  this  piece  of  linen  was  not  the  goods  and  chattels  of  A.  N.  at  the  time 
of  the  takbig  of  them,  but  by  hhn  let  out,  or  delivered,  or  pledged  to  another ;  and  it  ought 
to  have  been  shown  whose  bofta  et  cataUa  they  were,  &c.  And  the  court  held  it  to  be 
•  wi^tVr*'*^  exception  for  the  reasons  aforesaid ;  and  for  that  cause  the  indictment  was  dis- 
f^taifftwl  by  the  whole  court,  Gawdy  absente,  and  restitution  awarded  to  the  party  for  his 
goods  seised  for  that  cause."  The  indictment  there  was  in  the  precise  form  of  the  indict- 
ment in  tibe  present  case  after  rejecting  tiie  words  "  of  the  goods  and  chattels.** 
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CROWN  CASE  RESERVED. 

June  23,  1849. 

Reg.  v.  John  Pascoe.  (a) 

7  <$*  8  Geo,  4,  c,  29,  s.  58 — Receiving  reward  for  helping  to  stolen  goodiy 
without  bringing  the  thieves  to  justice —  What  is  a  corrupt  receiving. 

Upon  the  trial  of  an  indictment  under  7  ^S  Geo.  4,  c.  29,  s.  58,  wkieh  charged 
the  corrupt  receiving  of  money  as  a  reward  for  helping  to  stolen  goods,  it 
was  proved  theU  the  house  of  the  prosecutrix  had  been  robbed  cf  cheeses^ 
that  the  prisoner  called  upon  her,  and  told  her  that  he  had  tome  sutpkwm 
of  the  persons  who  had  committed  the  robbery  ;  that  he  proposed  and 
executed  a  plan  by  which  he  brought  to  her  house  the  persons  whom  he 
suspected,  and  the  prosecutrix  recognized  them  as  persons  who  had 
been  in  her  house  the  day  before  the  robbery.  She  then  smd  that  she 
wished  he  could  buy  a  bit  of  cheese  of  them,  to  which  the  prisoner 
assented  ;  and  received  SI.  for  the  purpose.  The  jury  found  that  the 
prisoner  hnew  the  thieves,  and  assisted  the  prosecutrix  at  her  request 
in  endeavouring  to  purchase  from  them  the  stolen  property ^  not  meaning 
to  bring  them  to  justice. 

Held,  that  he  ^*  corruptly  received  '*  the  money  within  the  meaning  tfAe 
statute. 

Case.  A  T  the  last  Warwick  Assizes,  L.  C  Humfirey,  Q.C.,  reserred 

-^ljL  the  following  case : — The  prisoner  was  indicted  under  the 
stat  7  &  8  Geo.  4,  c.  29,  s.  58,  for  that  he  corruptly  and  feloniously 
did  take  and  receive  of  and  from  Hannah  Turley  certain  money 
and  reward,  to  wit,  three  sovereigns,  under  pretence  and  upoo 
account  of  then  and  there  helping  the  said. Hannah  Turley  to  cer- 
tain goods  and  chattels,  to  wit,  fourteen  cheeses,  which  said  goods 
had  been  before  feloniously  stolen,  he  the  said  John  Pascoe  not 
having  caused  the  persons  by  whom  the  said  goods  had  been  so 
stolen  to  be  apprehended  and  brought  to  trial  for  the  same.  The 
prisoner  was  tried  before  me  at  the  last  assizes  for  the  county  <^ 
Warwick.  The  facts  of  the  case  were  these.  The  prosecutrix 
had  had  her  house  broken  open,  and  fourteen  cheeses  stolen.  The 
prisoner,  who  was  a  tradesman  employed  by  the  prosecutrix,  called 
upon  her  in  the  course  of  his  business,  and  told  her  that  he  had 
some  suspicion  of  the  persons  who  had  broken  open  her  house.  He 
proposed  and  executed  a  plan  by  which  he  brought  to  her  houfle 
the  persons  he  suspected  of  being  concerned  in  the  robbery ;  and, 
upon  the  prosecutrix  seeing  them,  she  at  once  recognized  them  as 
persons  who  had  been  in  her  house  on  the  day  previous  to  the 
night  on  which  the  robbery  was  effected.  The  prisoner  asked 
the  prosecutrix  if  she  did  not  think  they  were  implicated  in  the 
robbery :  she  said,    "  Yes ;"  he  said,    *<  So  do  L**     She  said,  « I 

(a)  Reported  by  A.  Bittlbstom,  Eaq.,  Barrister-ai-Law. 
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wish  you  would  try  if  you  could  buy  a  bit  of  cheese  of  them ;  to        Reo. 
which  he  assented,  and  she  gave  him  3/.  for  that  purpose.     The      p^^coB 

prosecutrix  saw  the  prisoner  several  times,  when  he  told  her  that        

the  cheese  would  come.  The  prosecutrix  said,  "You  have  got  the  Corrupt  recewt 
money,  and  you  don*t  mean  to  send  me  the  cheese.'*  He  said  she  heipLg  to 
might  have  the  money  back  again  whenever  she  pleased.  I  left  to  *^^  ^«^*- 
the  jury  three  questions.  First,  did  the  prisoner  mean  to  screen 
the  guilty  parties,  or  to  share  the  money  with  them  ?  in  which  case 
I  thought  he  was  within  the  meaning  of  the  statute.  Secondly,  did 
the  prisoner  know  the  thieves,  and  intend  to  assist  them  in  getting 
rid  of  the  cheese,  by  procuring  the  prosecutrix  to  buy  it  ?  in  which 
case,  also,  I  thought  he  was  within  the  statute  ?  Thirdly,  did  the 
prisoner  know  the  .thieves,  and  assist  the  prosecutrix,  as  her  agent, 
and  at  her  request,  in  endeavouring  to  purchase  the  stolen  pro- 
perty from  them,  not  meaning  to  bring  the  thieves  to  justice?  To 
the  first  two  questions  the  jury  answered,  "  No ;"  to  the  third, "  Yes." 
I  directed  the  jury  to  find  the  prisoner  guilty,  reserving  for  the 
oonsideration  of  the  judges  the  question  whether  the  receipt  of  the 
money  under  the  circumstances  was  a  corrupt  receiving  within  the 
meaning  of  the  statute.  I  directed  the  prisoner  to  be  Kept  in  cus- 
tody, that  the  opinion  of  the  judges  might  be  taken  whether  the 
conviction  is  right. 

The  case  stood  for  argument  in  last  Easter  Term  (April  30), 
before  Wilde,  C.  J.,  Rolfe,  B.,  Cresswell,  J.,  Piatt,  B.,  and 
Williams,  J.,  but  no  counsel  were  instructed. 

Cur.  adv.  vulL 

WiiiDE,  C.  J.,  now  delivered  the  judgment  of  the  court. — In  Judgment. 
this  case  the  prisoner  was  convicted  at  the  last  assizes  for  the 
county  of  Warwick,  before   Mr.   Humfirey,  upon  an  indictment 
framed  under  the  stat.  7  &  8  Geo.  4,  c  29,  s.  58,  when  a  case  was 
reserved  for  the  opinion  of  the  judges,  which  stated  the  prisoner  to 
liave  been  indicted  for    corruptly    and    feloniously    taking    and 
receiving  of  and  from  Hannah  Turiey  certain  money  and  reward, 
to  wit,  three  sovereigns,  under  pretence  and  on  account  of  then  and 
there  helping  the  said  Hannah  Turiey  to  certain  goods  and  chat- 
tels, that  is  to  say,  fourteen  cheeses,  which  goods  had  been  before 
feloniously  stolen,  he,  Pascoe,  not  having  caused  the  persons  by 
whom  the  goods  had  been  so  stolen  to  be  apprehended  and  brought 
to  trial.     The  facts  were,  that  the  prosecutrix  had  had  her  house 
broken  open,  and  fourteen  cheeses  stolen :  the  prisoner,  who  was  a 
tradesman  employed  by  the  prosecutrix,  called  upon  her,  and  told 
her  that  he  had  some  suspicion  of  the  persons  who  had  broken 
open  her  house,  and  he  proposed  and  executed  a  plan  by  which  he 
brought  to  the  house  the  persons  whom  he  suspected  had  been 
concerned  in  the  robbery,  and  the  prosecutrix,  upon  seeing  them^ 
at  once  recognized  them  as  persons  who  had  been  in  her  house  on 
the  day  previous  to  the  night  upon  which  the  robbery  was  effected. 
The  prisoner  asked  the  prosecutrix  if  she  did  not  tmnk  they  were 
implicated  in  the  robbery :  she  said  "  Yes;"  he  said,  "  So  do  I;" 
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^p"-        and  she  said  *^I  wish  you   would  try  to  buy  a  bit  of  cheese  of 

Pascoe.      them ;"  to  which  he  assented,  and  she  gave  him  3/.  for  the  pur- 

CornTtrecei  t  P^®^'     ^^^  prosecutrix  saw  the  prisoner  several  times,  and  swd 

of  reward  for  "  You  havc  got  the  moucv,  and  aon't  mean  to  send  the  cheese," 

helping  to     ^iXii   he   Said  she    mischt  have   the   money  back   afi:ain,    but  he 

8tolett  Goods  »  o        ^ 

never  gave  it  to  her.  Three  questions  were  left  to  the  jury. 
First,  did  the  prisoner  mean  to  screen  the  guilty  parties,  or  to  share 
the  money  with  them  ?  in  which  case  they  were  told  the  case  was 
within  the  meaning  of  the  statute.  Secondly,  did  the  prisoner  know 
the  thieves,  and  intend  to  assist  them  in  getting  rid  of  the  cheese 
by  procuring  the  prosecutrix  to  buy  it  ?  m  which  case  they  were 
told  the  case  was  within  the  statute.  And,  thirdly,  did  the  prisonn 
know  the  thieves,  and  assist  the  prosecutrix  as  her  agent  and  at  her 
request  in  endeavouring  to  purchase  the  stolen  property  from  them, 
not  meaning  to  bring  the  thieves  to  justice?  To  the  first  and  second 
questions  the  jury  answered  "  No,"  and  to  the  third  "  Yes."  The 
jury  were  then  directed  to  find  the  prisoner  guilty,  reserving  for 
the  consideration  of  the  judges  the  question  whether  the  receipt  of 
Judgment,  the  monev  under  the  circumstances  was  a  corrupt  receiving  within 
the  meaning  of  the  statute ;  and  the  prisoner  was  kept  in  custody, 
subject  to  the  opinion  of  the  judges.  This  case  has  been  considered 
by  the  court,  and  w^e  are  of  opinion,  upon  the  facts  found  by  the 
jury,  that  the  receipt  of  the  money  by  the  prisoner  was  a  cormpt 
receiving  of  such  money  within  the  meaning  of  the  statute,  the  £adU 
found  being  that  the  prisoner  knew  the  thieves,  and  assisted  the  pro- 
secutrix in  endeavouring  to  purchase  the  stolen  property  from  them, 
not  meaning  to  bring  them  to  justice.  This  finding  establishes  all 
the  facts  necessary  to  constitute  the  offence  described  in  the  statute. 
The  words  are,  "  and  be  it  enacted,  that  every  person  who  shaD 
corruptly  take  any  money  or  reward  directly  or  indirectly,  under 
pretence  or  on  account  of  helping  any  person  to  any  chattel,  money, 
valuable  security,  &c.,  which  shall,  by  any  felony  or  misdemeanor, 
havc  been  stolen,  taken,  obtained,  or  converted  as  aforesiud,  shaD, 
unless  he  cause  the  offender  to  be  apprehended  and  brought  to 
trial  for  the  same,  be  guilty  of  felony.  We  think  the  conviction, 
therefore,  was  legal  and  proper. 

Conviction  affirmed. 
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CROWN  CASE  RESERVED. 

June  23,  1849. 
Reg.  v.  Harriet  Langbridge. 


osition  of  witness  on  criminal  charge— Caption — Admissibility, 

he  trial  of  an  indictment  for  false  pretences,  a  witness  being  ill, 
lepositionj  taken  before  the  committing  magistrate,  was  tendered  in 
Tice,  The  caption  of  that  deposition  stated  that  it  was  taken  before 
ommitting  magistrate  in  the  presence  of  the  prisoner,  on  a  charge 
obtaining  money,  and  valuable  securities  for  money,  from  M.  R,;^ 
aying  illegally  or  by  false  pretences.  It  was  objected  that  it  was 
idmissible,  because  no  offence  was  shoum  to  have  been  charged 
hat  it  was  admissible;  as  it  sufficiently  appeared  from  the  exa^ 
'tion  itself,  that  it  related  to  the  charge  upon  which  the  prisoner 
being  tried, 

the  General  Quarter  Sessions  of  the  Peace  of  our  Lady  Case, 
the  Queen,  held  at  the  castle  of  Exeter,  in  and  for  the 
aforesaid,  on  Tuesday  the  20th  day  of  February,  1849, 

Baldwin  Fulford,  Esq.,  Montague  Baker  Bere,  Esq.,  and 

their  companions,  justices,  &c. 
riet  Langbridge  was  indicted  for  unlawfiilly  obtaining,  by 

of  false  pretences,  from  Mary  Rowe,  one  promissory  note 

payment  of  the  sum  of  50L  and  interest,  and  of  the  value 

of  the  property  of  Charlotte  Rowe,  with  intent  to  cheat 
fraud  the  said  Charlotte  Rowe  of  the  same, 
►n  the  trial  of  the  prisoner  the  deposition  of  Mary  Rowe 
it  in  by  the  counsel  for  the  prosecution.     Proof  was  given 

was  taken  by  the  committing  justice  in  the  presence  of  the 
3r,  and  that  she  had  a  full  opportunity  of  cross-examining 
d  Mary  Rowe,  the  witness ;  tnat  it  was  signed  by  Willianx 
►rd  Clerk,  the  justice  before  whom  the  same  purports  to  have 
^ken ;  and  that  the  said  Mary  Rowe  was  at  the  time  of  the 
i  ill  as  not  to  be  able  to  travel. 

charge  preferred  before  the  committing  justice  was,  that 
soner  had  obtained  the  promissory  note,  and  other  valuable 
ies,  by  means  of  false  pretences.  And  of  this  charge  the 
iT  was  informed  by  the  committing  justice. 

caption  of  the  deposition  of  the  said  Mary  Rowe  is  as 
j: — 

on,  to  wit.  —  The  examination  of  Mary  Rowe,  wife  of 
m  Squire  Rowe,  of  Thombury  Farm,  in  the  parish  of 
eigh  in  the  county  of  Devon,  taken  on  oath  this  14th  day 
>ruary,  in  the  year  of  our  Lord  1849,  at  Hittisleigh,  in  the 

aforesaid,  before  the  underogned  William  Ponsford  Clerk, 
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Reo-        one  of  Her  Majesty's  justices  of  the  peace  for  the  said  oounty,  in 

Lanobridob.  the  presence  and  hearing  of  Harriet  Langbridge,  late  of  Moreton- 

. ,  ~~r, ...     hampstead,  in  the  said  county,  wife  of  John  Ltongbridse  of  the 

ofdeposUior^  Same  placc,  labourer,  who  is  now  chained  before  me  tor  obtaimi^ 

Caption,      money,  and  one  valuable  security  for  money,  from  the  said  Maiy 

Bowe,  the  money  then  and  there  being  the  money  of  the  oud 

William  Squire  Rowe,  and  the  said  valuable  security  for  monqr 

being  then  and  there  the  property  of  one  Charlotte  Rowe. 

It  was  objected,  on  behalf  of  the  prisoner,  that  the  charge  thaB 
set  forth  in  the  said  caption,  is  obtaining  money  and  valuable 
securities  for  money,  but  whether  legally  or  illegally  is  not  stated, 
and  no  offence  is  therefore  shown;  and  that  the  deposition  of  Alary 
Rowe  was,  consequently,  not  receivable  in  evidence.  The  courts 
however,  received  it  in  evidence,  subject  to  the  question  whether, 
under  the  circumstances,  it  ought  to  have  been  so  received. 

The  prisoner  was  found  guilty  and  sentenced  to  be  transported 
for  seven  years,  but  execution  of  the  sentence  was  respitea  until 
the  said  question  is  decided  by  the  judges. 

There  was  not  sufficient  evidence  to  warrant  a  conviction, 
without  the  deposition  of  the  said  Mary  Rowe. 

In  this  case  an  application  was  made  (April  30),  to  allow  it  to 
stand  over,  in  order  to  afford  time  to  instruct  counsel  to  argue,  on 
the  part  of  the  prisoner,  counsel  having  been  instructed  on  the 
part  of  the  prosecution  only ;  but  the  application  being  reiused, 
no  argument  was  offered,  and  the  case  was  considered  by  the  same 
judges  as  the  two  preceding  cases. 

Cur.  adv.  vutL 

Judgment.  WiLDE,  C.  J.,  now  delivered  the  judgment  of  the  court. — The 

prisoner,  in  this  case,  was  convicted  at  the  Devon  Quarter  Sessiooi 
for  having  unlawfully  obtained  from  Mary  Rowe  a  promissory  note 
for  50/.,  under  a  false  pretence ;  when  a  case  was  reserved  ror  the 
opinion  of  the  judges.   T  After  stating  the  £Eu;ts  and  the  form  of  the 
caption  as  above,  his  loraship  proceeded): — Counsel  for  the  prisoner 
objected  to  the  deposition  being  read  in  evidence,  on  the  CTOund  that 
the  title  or  caption  of  the  examination  did  not  state  tnat  the  mi- 
soner  was  charged  with  unlawfully  obtaining  the  money,  or  valuabb 
security  for  money,  and  that,  therefore,  no  offence  was  charged,  or 
it  was  doubtful  what  the  offence  charged  was;  consequently  the  de- 
position was  inadmissible  in  evidence.   The  question  reserved  for  the 
opinion  of  the  judges  was,  whether  the  objection  so  taken  on  behatf 
of  the  prisoner  was  a  valid  objection,  and  rendered  the  depoatiflii 
inadmissible  in  evidence.      The  judges  are  of  opinion  that  the 
objection  was  not  valid,  and  that  the  deposition  was  pn^iolj 
received  in  evidence.   The  objection  is  not  that  the  evidence,  as  act 
forth  in  the  examination,  does  not  sufficiently  appear  to  relate  to  die 
charge  upon  which  the  prisoner  was  being  tri^,  so  as  to  warn  and 
apprise  her  of  the  matter  to  which  her  cross-examination  abooU 
be  directed,  but  only  that  the  title  of  the  examination  was  not  a 
sufficient  description  of  the  charge  against  her.     The  title  of  the 
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depoeition  stated  the  occasion  of  its  bein^  taken,  and  the  matter        ^^<'- 
remrred  to ;  and  we  think  there  is  no  autnority  for  requiring  any  lanobwdoe. 
title  or  caption  of  the  deposition,  and  that  it  is  sufficient  if  the        — 
examination  of  the  witness  shows  in  the  body  of  it  that  the  evi- 
dence, as  stated,  refers  to  the  charge  on  which  the  prisoner  was 
pot  on  trial ;  and,  as  no  objection  was  raised  to  the  deposition  on 
this  ground  at  the  trial,  we  think  it  was  properly  received  in 
evidence.    It  may  not,  however,  be  improper  here  to  observe  that, 
in  this  particular  case,  the  charge  preferred  against  the  prisoner 
was  that  of  obtaining  a  promissory  note,  or  security  for  money,  by 
means  of  a  false  pretence,  and  that  the  prisoner,  at  the  time  of 
die  examination,  was  informed  of  that  charge  by  the  committing 
magistrate,  and  had  a  ixdl  opportunity  of  cross-examining  the 
witness. 

Conviction  affirmed. 


CROWN  CASE  RESERVED. 
June  2,  1849. 

(Before  Lord  Denman,  C.  J.,  Pabke,  B.,  Patteson,  J., 

CoLTMAN,  J.,  and  Williams,  J.) 

Reg.  v.  John  Mattocks  Chapman,  (a) 

"MMtemeanor — False  swearing  and  personation  for  the  purpose  of 
e  oUaimng  a  marriage  licence  —  Perjury — Authority  of  surrogate  to 
-    ndnUmster  an  ocUhr— Judicial  proceeding. 

^Jliva  misdemeanor  at  common  law  to  make  a  false  statement  upon  oath 

hrfore  a  surrogate  in  order  to  obtain  a  marriage  licence. 
■«QHiiere,  whether  it  is  perjury. 

rM  mdietment  charged  that  A.  B.  went  before  a  surrogate,  and  with 

.    mient  to  deceive  the  surrogate,  and  obtain  from  him  a  marriage 

Heenee,  swore  {the  said  surrogate  having  authority  to  administer  the 

said  oath  to  the  said  A.  B.\  that  his  name  was  C.  />.,  that  he  was  a 

widower,  and  one  of  the  parties  for  whom  the  licence  was  obtained, 

amd  that  the  woman  had  had  her  usual  place  of  abode  for  the  space  of 

J^ieen  days  within  the  parish  in  which  the  marriage  was  to  be  cele- 

iraiedj  whereas  his  name  was  not  C.  D.,  Sfc.  (negativing  all  the  state- 

mmtti):  and  that  by  the  said  false  oath  the  said  A.  B.  fraudulently 

obtained  the  marriage  licence. 

&Ie(  theU  this  was  a  good  count  for  misdemeanor,  without  averring  a 
musrriage  htul,  or  intention  to  pocure  a  marriage  ;  that  the  allegation 
^  authority  in  the  surrogate  to  administer  the  oath  did  not  mean 
^mikority  to  administer  an  oath  upon  which,  if  false,  perjury  could  be 
ntmjjynfdj  but  was  supported  by  the  general  authority  of  the  surrogate 

(a)  Reported  by  A.  Bittlbston,  Esq.,  Barrister-at-Law. 


468 


CRIMINAL   LAW  0A8BS. 


Rbo. 

V. 

Chapman. 


Procurmg 

marriage 

UeencehyjaUe 

oath. 

Indictmeat 


Fintooont. 


Second  ^1^. 


to  administer  the  oath  m  such  cases;  and  thai  the  imditimenf  was 
supported  by  proof  that  any  one  of  ike  statements  made  an  oath  wot 
false. 

THE  prisoner  was  tried  and  convicted  before  Lord  Deoman, 
C.  J.,  at  the  last  Taunton  Assizes,  but  judgment  was 
respited  in  order  that  the  opinion  of  the  judges  might  be  taken 
upon  the  following  case : — 

The  prisoner  was  tried  before  me  at  the  last  Sprins  Atmim  for 
Taunton,  upon  an  indictment  for  perjury,  which  statra  in  the 
.  1st  Count. — That  William  James,  clerk,  was  a  surrogate  fw  tbe 
diocese  of  Bath  and  Wells  having  authority  to  grant  uoenoes  fiir 
marriages  therein,  and  that  one  John  Mattocks  Chapman,  of  the 
city  of  W^ells  aforesaid,  in  the  county  aforesaid,  applied  to  the  siid 
surrogate  to  grant  a  licence  for  the  solemnization  ol  a  marriage  at 
Wilton,  between  Joseph  Baker  and  Sarah  Fry,  and  that  said 
Chapman,  unlawfully  intending  to  deceive  said  James  as  such  sur- 
rogate, and  to  obtain  from  him  such  licence  in  firaud  and  violation 
of  provisions  of  4  Geo.  4,  did,  for  the  purpose  of  obtaining  from 
said  surrogate  such  licence,  wilfully,  fraudulently,  and  nnlawfuDj 
produce  before  said  James  an  affidavit  in  writing,  and  before  sud 
surrogate,  in  due  form  of  law,  was  sworn  and  took  bis  oath  upon 
the  Gospel  concerning  the  truth  of  the  matters  therein  (the  said 
James  having  lawful  and  competent  authority  as  such  surrogate 
to  administer  the  said  oath  to  the  said  Chapman  in  that  bemJf]^ 
and  that  said  Chapman,  being  so  sworn  betore  sud  James,  faaviw 
such  authority  as  aforesaid,  aid,  for  the  purpose  of  obtaining  sudi 
licence  for  the  marriage  of  the  said  Baxer  with  said  Fit,  uiadj, 
corruptly,  knowingly,  wilfully,  fraudulently  and  unlawfully,  in  and 
by  said  affidavit,  depose  and  swear  {inter  cJia)  in  substance  and  to 
the  effect  following^(that  is  to  say),  that  the  name  of  him,  Cbap- 
man,  was  Joseph  Baker,  and  tluit  he  was  one  of  the  parties  nr 
whose  marriage  a  licence  was  applied  for ;  that  he  was  a  yeoman  aad 
a  widower,  and  that  said  SarahFry  had  had  her  usual  place  of  abo&ii 
said  parish  of  Wilton  for  fifteen  days  then  last.    Whereas  his  nane 
was  not  Baker,  he  was  not  one  of  the  parties  for  whose  marrii^i 
licence  was  obtained,  not  a  yeoman,  not  a  widower ;  and  Saw 
Fry  had  not  had  her  usual  place  of  abode  in  said  parish  far  flfiMi 
days  then  last.    All  of  which  premises  were  to  said  Chapman  wdl 
known.   By  means  of  which  said  false  oath,  so  falsely,  &c,  taken  tf 
aforesidd,  said  Chapman  did  unlawfully  obtain  finom  said  sorrppy 
a  licence  for  the  solenmization  of  a  marriage  at  the  parish  of  ni- 
ton, in  said  county  and  diocese,  between  said  Baker  and  Ftj^ 
the  said  James  at  the  time  believing  the  said  oath  to  be  tme. 

2nd  Count. — Similar  to  1st,  except  that  it  lavs  the  intent  tf 
unlawfully  intending  to  deceive  James  as  such  surrogate,  aa' 
fraudulently  to  obtain  from  him  such  licence,  and  then  goes  oa  ^ 
state  that  Chapman,  for  the  purpose  of  obtaining  such  fioenoe  fica 
said  surrogate  as  aforesaid  m  due  form  of  law,  was  swora,  aal 
took  his  oath  upon  the  GrospeL  And  that  Chiq[nnan,  beiii^  i* 
sworn  before  said  James  (said  James  having  a  lawful  and  ootr 
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petent  power  and  authority  as  such  surrogate  to  administer  the       ^^' 
aaid  oath),  did,  for  the  purpose  (as  in  1st  count),  falsely,  &c,,  swear    chapman, 

(inter  alia.)    (The  rest  of  the  count  same  as  1st.)  

3rd  Count — Says  that  the  intent  was  unlawfully  intending  to     ^^J^J^J!^^ 
obtain  from  said  James,  as  such  surrogate,  such  licence,  in  fraud  licence  iw  false 
and  violation  of  4  Geo.  4.     (The  rest  the  same  as  2nd  count,        ^^ 
except  that  it  does  not  state  the  oath  to  be  by  affidavit.)  Third  count. 

4tn  Count. — The  same  as  the  3rd,  except  that  it  states  that  Fourth  count. 
Chapman,  being  sworn  before  said  James  (having  a  lawful  and 
oompetent  jurisdiction  and  authority  as  such  surrogate  to  ad- 
nunister  the  said  oath),  did,  &c.,  but  it  does  not  state  that  the 
licence  was  obtained. 

5th  Count. — That  James  was  a  surrogate,  having  authority  to  Fifth  count. 
grant  licences;  that  Chapman  applied,  as  m  1st  coimt    That  Chap- 
man, for  the  purpose  of  obtaimng  from  James  as  such  surrogate 
auch  licence,  then  and  there  before  said  James  as  such  surrogate,  in 
due  form  of  law,  was  sworn  and  took  his  oath  upon  the  Gospel.  That 
Qiapman,  being  so  sworn  before  said  James  (James  having  lawful 
and  competent  power  and  authority  as  such  surrogate  to  adminis- 
ter the  said  oath),  did,  upon  his  oath  aforesaid,  falsely,  corruptly, 
knowingly,  wilfully  and  unlawfully,  before  said  James  swear  {inter 
,   dSa^  in  substance  and  to  the  effect  following,  that  is  to  say,  (as 
',   m  tne  previous  counts) ;  and  so,  that  said  Chapman  before  said  sur- 
'   rogate  (the  said  James  having  such  authority)  by  his  own  act,  &c., 
■  sod  of  his  own  wicked  and  corrupt  mind,  &c.,  falsely,  &c.,  did 
ODDunit  wilful  and  corrupt  peijury,  &c 

It  was  proved  that  the  prisoner  went  before  Mr.  James,  a  siu>  Evidence. 

rogate  for  the  diocese  of  Bath  and  Wells,  to  obtain  a  licence ;  that 

the  several  facts  stated  and  recited  in  the  affidavit  set  out  below 

were  then  taken  down  from  the  dictation  of  the  prisoner,  and  the 

[  affidavit  signed  by  him.     That  an  oath  was  then  administered  to 

'  hixn  in  the  presence  of  Mr.  James,  and  he  was  asked  if  hi's  name 

was  Joseph  Baker,  and  if  the  signature  was  his^  to  which  he  said 

••Yea.**    That  the  affidavit  was  then  read  to  him,  and  he  was 

aaked  if  the  contents  of  it  were  true,  to  which  he  said  "  They  are.** 

That  the  said  several  facts  were  false  to  the  knowledge  of  the  pri- 

•oner  at  the  time  he  so  dictated  them ;  that  Mr.  James  then  gave 

bim  the  licence  mentioned  in  the  affidavit. 

The  following  is  a  copy  of  the  affidavit  above  referred  to : — 
«  Diocese  of  Bath  and  Wells.— On  the  27th  day  of  July,  1848,  Affidant 
appeared  personally  Joseph  Baker,  of  the  parish  of  Bishop's  Hull, 
in  the  county  of  Somerset,  yeoman,  a  widower,  and  prayed  a 
licence  for  the  solemnization  of  matrimony  in  the  parish  church  of 
Wilton^  in  the  county  aforesaid  and  diocese  of  Bath  and  Wells, 
between  him  and  Sarah  Fry,  of  the  parish  of  Wilton  aforesaid,  a     ^ 
ipinster  of  the  age  of  twenty-one  years  and  upwards,  and  made 
oath  that  he  believeth  that  there  is  no  impediment  of  kindred  or 
alliance,  or  of  any  other  lawful  cause,  nor  any  suit  commenced  in 
any  ecclesiastical  court  to  bar  or  hinder  the  proceeding  of  the  said 
matrimony  according  to  the  tenor  of  such  licence.    And  he  further 
VOL.  III.  2  o 
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^^^'         made  oath  that   she  hath  had  her  usual  place  of  abode  within 
Chapman,    the  parish  of  Wilton  aforesaid,  for  the  space  of  fifteen  days  last  past 

Procuring  "  JOSEPH   BaKEB. 

marrieufe 

licence  bvfaUe     "  Swom  on  the  Same  day  before  me, 

—  "  William  James,  surrogate.* 

At  the  close  of  the  case  for  the  prosecution  the  counsel  for  the 
prisoner  objected  that  the  allegations  in  the  indictmeint  were  not 
sustained  by  the  evidence. 

1  St.  That  the  instrument  was  not  in  form  an  affidavit,  as  it  used 
the  words  "  made  oath,"  instead  of  "  maketh  oath.** 

2nd.  That  the  names,  residence,  &c.,  in  the  affidavit  mentionod 
were  mere  description  and  not  assertion  {Balfour  v.  Carpadtr^ 
1  PhiU.  204.) 

3rd.  That  the  surrogate  had  not  competent  authority  to  admi- 
nister the  oath  to  the  prisoner. 

4th.  That  the  indictment  disclosed  no  offence  known  to  the  law. 

The  prisoner  was  found  guilty. 

I  request  the  opinion  of  the  learned  judges  upon  this  case. 
Pbinn  for  the        Phinn,  for  the  prisoner. — 1.  The  5th  count  of  the  indictment 
prisoner.  ^g^  ^^^  sustained  by  the  evidence ;  because  the  affidavit  produced 

does  not  show  that  the  prisoner  made  upon  oath  the  statement 
alleged  in  the  indictment.  It  is  in  the  past  tense  {Iloworih  t. 
Hubberstyy  3  Dowl.  455) ;  and  all  that  which  is  descriptive  of  the 
party  swearing  is  not  included  in  the  oath.  It  does  not  a{^)Ctf 
that  the  prisoner  swore  that  he  was  Joseph  Baker,  or  that  he  wu 
a  widower,  or  that  he  was  one  of  the  parties  for  whom  the  licence 
was  obtained.  2.  It  was  not  proved  either  in  law  or  fact  that 
the  surrogate  had  power  to  administer  this  oath  to  this  pcrsoo. 
From  the  time  of  Lord  Holt  it  has  been  a  moot  point  whether 
perjury  can  be  assigned  upon  a  false  statement  in  the  Ecdeaas- 
tical  Court;  it  has  been  denied  even  in  r^ard  to  matters  of 
contentious  jurisdiction;  but  with  regard  to  matters  of  voluntaiy 

{'urisdiction  there  really  is  very  little  doubt  that  penury  cannot 
>e  assigned  in  such  cases.     Now,  the  granting  of  marriage  licences 
is  part  of  the  voluntary  jurisdiction  of  the  Ecclesiastical  Court; 
,  and  the  count  for  perjury,  therefore,  cannot  be  sustained.     Before 

1603,  no  oath  was  required  as  a  condition  precedent  to  the  grant- 
ing of  those  licences;  the  103rd  canon  of  that  year  imposes  that 
condition  ;  and  that  canon  is  by  s.  14  incorporated  into  4  Grea  4» 
c.  76.  (He  referred  to  Gibs.  Cod.  424;  Strype's  Whitg.  voL3, 
p.  380.)  That  act  of  Parliament,  however,  contains  no  danfle 
making  it  perjury  to  take  a  false  oath  before  the  surrogate, 
although  in  the  3  Geo.  4,  c.  75,  there  was  such  a  proviaon  (s.  10\ 
Perhaps  the  effect  of  the  statute  would  be  to  make  it  perjoiy,  if 
the  party  who  took  the  false  oath  was  one  of  the  parties  for  whom 
the  licence  was  obtained ;  but  in  this  case  the  oath  was  adminis- 
tered to  a  person  who  was  not  one  of  the  parties  for  whom  the 
licence  was  obtained ;  and  the  statute,  theretore,  gave  the  sornh 
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gate  no  authority  to  administer  the  oath  to  the  prisoner.  If  the  ^^o- 
statute  save  no  authority,  then  the  vexata  questio  as  to  the  jurisdio-  Chapman. 
tion  of  the  Ecclesiastical  Court  arises ;  and  the  result  of  the  authori-  — . 
ties  is  that  perjury  cannot  be  assigned  upon  a  false  affidavit  made  nUi^^ri^ 
at  Doctors'  Commons  for  the  purpose  of  obtaining  a  licence.  In  licence  hvfaUe 
The  Bishop  of  St.  DoMCs  y.  Lucy  (1  Ld,  Raym.  447,  451),  it  is  "^ 
said  '^  in  case  of  perjury,  if  it  be  committed  in  a  cause  of  which 
the  spiritual  court  has  cognizanccf,  as  matrimony,  &c,  they  shall 
proceed  in  the  spiritual  court  to  punish  it ;  otherwise,  where  it  is 
conmiitted  in  matter  of  contracts,  &c.  (Keilw.  39 ;  2  Hen.  4, 
10.)  And  per  Holt,  C.  J.,  *  it  has  been  a  question  whether  per- 
jury in  the  spiritual  court  can  be  tried  here ;  and  in  all  the  cases 
where  it  has  been,  the  persons  have  been  acquitted,  and  so  it  has 
been  ended,  but  it  is  not  yet  settled.'"  In  R.  v.  Alexander  (1 
Leach,  63),  the  question  whether  a  false  oath  taken  in  Doctors' 
Commons  for  the  purpose  of  obtaining  a  marriage  licence  amounts 
to  perjury  was  submitted  to  the  judges,  and  several  times  agitated ; 
but  not  decided,  as  the  prisoner  died  in  Newgate.  In  WaodmarCs 
ease  (1  Leach,  64,  note  {a\)  the  same  question  was  raised,  but  no 
decision  communicated ;  but  in  Rex  v.  Forster  (Russ.  &  Ry.  459), 
upon  a  case  reserved,  the  judges  were  unanimous  that  upon  a  false 
amdavit  sworn  before  a  surrogate  for  the  purpose  of  obtaining  a 
marriage  licence  peijury  comd  not  be  assigned.  Further,  in 
JZ.  V.  Verelst  (S  Camp.  432),  upon  an  indictment  for  peijury 
committed  in  a  divorce  suit  in  the  Ecclesiastical  Court,  the  ^^^^  *<>'  ^ 
defendant  was  acquitted,  although  Lord  Ellenborough  held  that  P™**"*®^* 
the  fiust  of  the  person  who  administered  the  oath  having  acted 
as  a  surrogate  was  sufficient  prima  facie  evidence  of  his  being 
duly  appointed,  and  having  authority  to  administer  the  oath.  (He 
also  referred  to  Sanchez  de  Matrimonio  (lib.  3,  disp.  8,  13),  and 
Lascardus  there  cited,  in  order  to  show  that  the  granting  of  mar- 
riage licences  was  a  matter  of  voluntary  and  not  contentious  juris 
diction.)  If  the  oath  is  administered  ministerially,  and  not  in  any 
judicial  proceeding,  it  requires  a  statutory  provision  to  make  the 
fiilsehood  perjury :  (see  the  statutes  collected,  2  Russ.  on  Crimes, 
606,  ei  seqT)  3.  As  to  the  first  four  counts  of  the  indictment,  the 
^ection  arising  upon  the  form  of  the  affidavit  applies  to  them. 
[Fatteson,  J. — The  3rd  count  does  not  state  that  the  peijuiy 
was  committed  in  an  affidavit.]  No ;  but  the  affidavit  produced  is 
the  evidence  of  what  the  prisoner  swore.  The  description  of  the 
person  and  circumstances  of  the  swearer  is  no  part  of  the  oath : 
{Ewmg  V.  fFheatley,  2  Hagg.  Consist.  R.  183;  Balfour  v.  Car- 
penier,  1  PhilL  204.)  It  is  immaterial  for  the  purpose;  because 
a  licence  obtained  in  a  false  name  is  binding:  {Cope  v.  Burt, 
1  Hagg.  Consist  Rep.  434.)  [Pabke,  B. — The  allegation  is,  that 
he  swore  three  distinct  things ;  and  it  is  quite  clear  that  he  swore 
one  of  them,  and  swore  falsely.  Surely  that  is  enough.]  To  con- 
stitute the  crime  of  periiuy;  but  the  misdemeanor  consists  in 
obtaining  a  licence  by  making  a  false  statement  on  oath ;  and  the 
wI)ole  (»  the  false  statement  must  be  proved,  because  the  surrogate 

2  o  2 
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^^^'  would  not  have  granted  the  licence  unless  all  the  false  statements 
CttAPMAN.    had  been  made.     [Parke,  B. — One  false  statement  is  a  stejj  taken 

— .       towards  the  commission  of  a  misdemeanor,  and  is  therefore  itself  a 

nw^riage     misdemeauor.     It  no  longer  rests  in  mere  intention*     Patteson, 

licetice  bufaUe  J. — Xhis  is  a  case  of  pcrsonation ;  the  prisoner  obtains  a  licence  by 

;        personating  one  of  the  parties  for  whom  it  was  obtained.]     If  the 

indictment  had  been  so  framed  the  case  would  have  been  one  of 
greater  difficulty ;  but  the  word  ^'personate  "  nowhere  iqipears  in 
the  indictment,  and  it  is  vocabulum  artis.  I£  that  is  not  so,  and  a 
charge  of  personation  can  be  collected  from  these  counts,  it  ie 
questionable  whether  that  is  a  misdemeanor  at  common  law.  Per^ 
sonation  of  bail  was  punishable  as  a  contempt  of  court.  In  2  East, 
P.  C.  1010,  it  is  said  that  it  is  also  punishable  as  a  misdemeaiKv, 
but  the  cases  cited  do  not  fully  bear  out  that  propodtion,  and  that 
offence  has  been  made  felony  by  stat  1  WilL  4,  a  66^  &  11.  But, 
further,  these  counts  all  contain  the  averment  that  the  surrogate 
had  power  and  authority  to  administer  the  said  oath  to  the  said 

Jerson.  [Lord  Denman,  C.  J. — Is  there  any  doubt  that  he  had  ? 
f  a  person  comes  to  the  surrogate  and  represents  himself  as  one 
of  the  parties  to  whom  the  surrogate  is  authorised  to  administer 
the  oath,  must  not  the  surrogate  administer  it  ?     The  surrogate  I 

^riwner*^  ^^  ^^  know  nothing  of  the  persons  who  come  to  him,  except  mm  j 
their  own  statement ;  and  can  it  be  made  a  reason  for  saying  that  I 
he  had  no  authority  to  administer  the  oath,  because  the  party  wlio 
takes  it  has  deceived  him  as  to  the  facts?]  Abstractedly,  the  sm^ 
rogate  had  no  power  to  administer  the  oath ;  relatively  to  the  pii- 
soner's  conduct,  perhaps  he  had ;  but,  lastly,  it  is  no  misdemeanor 
to  make  a  false  statement  upon  oath,  and  thereby  obtain  a  licence. 
The  indictment  should  have  gone  on  to  all<^  that  a  marriage  was 
had,  or  that  the  licence  was  obtained  with  intent  that  a  marriage 
should  be  had.  The  want  of  those  averments  deprives  the  irand 
of  that  character  of  public  concernment  which  would  make  it  t 
misdemeanor.  In  R.  v.  Forster  the  indictment  could  not  be  sus- 
tained for  want  of  that  statement.  In  this  case  the  indictmesi 
does  not  even  state  that  the  licence  was  in  writing.  Proof  of  s 
mere  parol  licence  would  have  satisfied  the  averment. 

Rteherbcrt  for  FUzherberty  contri. — As  to  the  form  of  the  affidavit,  it  wi« 
e  pro«ecu  on.  pj^^^  ^^^  ^^  prisoner  swore  that  the  contents  of  the  punier  were 
true ;  and  at  all  events  one  false  statement  is  enough  {IL  v.  Jima, 
2  B.  &  Ad.  611) ;  but  the  main  question  is,  whether  the  allegatioD 
that  the  surrogate  had  authority  to  administer  the  oath  is  susUined. 
That  authority  does  not  depend  upon  the  4  Geo.  4,  c.  76,  a  H ; 
but  upon  the  necessity  of  the  power  for  the  exercise  of  the  duty 
cast  upon  the  surrogate.  The  canons  of  1603  are  always  treated 
as  declaratory  of  the  then  state  of  the  ecclesiastical  law  (A  y* 
Verelsty  cited  mpra^ ;  and  by  the  103rd  canon  of  1603  this  oath  is 
required  to  be  admmistered.  The  surrogate  acts  in  this  matter  ae 
an  ecclesiastical  judge ;  and  he  has  a  right  to  administer  such  oatbs 
as  are  necessary  to  satisfy  his  own  consdence ;  for  the  grantii^  of 
licences  is  a  matter  of  contentious  jurisdiction.     The  aathorit][  of 
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Sanchez  has  been  much  questioned :  (Bayle's  Diet.  2667,  n.  B.)  Sect        ^^^• 
1 1  of  4  Geo.  4,  c.  76,  provides,  that  no  licence  is  to  be  granted  where  a    Chapman. 
caveat  is  entered,  until  the  judge  has  determined  the  matter.    (He     p  — . 
referred  to  B.  y.  Beche^  Stra.  1160 ;  IL  v.  Lewisy  ib,  70 ;    Shaw  v.     J^^Hagi 
ThompsoHj  Cro.  EL  609;  Plaice  v.  Howe,  Cro.  EL  185 ;  none  of  which  '*^*'*^^^' 

were  cited  in  R.  v.  Forster.)     [Lord  Denman,  C.  J. — There  may        1 

be  a  great  deal  in  your  present  argument ;  but  is  it  necessary  for 
your  purpose,  when  you  have  a  very  clear  case  upon  the  counts 
(or  firaud  and  misdemeanor  ?]  There  is  abundance  of  authority  in 
smport  of  those  coimts.  Procuring  a  marriage  with  a  minor  by 
fiilae  aU^;ation8  is  a  misdemeanor  (jR.  y.  Thompson,  3  Chitt 
Crim.  L.  713);  so  producing  a  false  certificate  in  evidence  (jR.  v.  ^ 
Mawbejfy  6  T.  IL  619);  and  this  case  comes  within  the  general 
principle  that  in  matters  of  public  concernment  a  cheat  practised 
by  means,  against  which  no  ordinary  care  could  provide,  is  a  mis- 
demeanor at  common  law.  In  Omealey  v.  Newell  (8  East,  364), 
Lord  EUenborough  said  that  he  had  not  the  least  doubt  that  any 
person  making  use  of  a  false  instrument  in  order  to  pervert  the 
course  of  justice  was  guilty  of  an  offence  punishable  by  indictment. 
K  V.  JVheatley  (2  Burr.  1125;  1  BL  Rep.  273),  points  out  the 
distinction  between  frauds  which  are,  and  frauds  which  are  not, 
indictable  at  common  law.  That  was  an  indictment  for  fraudu- 
lently selling  sixteen  instead  of  eighteen  gallons  of  liquor ;  and 
Lora  Mansfield  said,  ^'  It  amounts  only  to  an  unfair  dealing  and 
an  imposition  on  this  particular  man,  by  which  he  could  not  have  Fitzhcrbert  for 
suffered  but  from  his  own  carelessness,  in  not  measuring  the  liquor  the  prosecution. 
when  he  received  it,  whereas  fraud,  to  be  the  object  of  criminal 
prosecution,  must  be  of  that  kind  which  in  its  nature  is  calculated 
to  defraud  numbers,  as  false  weights  or  measures,  false  tokens,  or 
where  there  is  a  conspiracy."  So,  in  Young  v.  The  King  (3  T.  R. 
104),  BuUer,  J.,  said,  ^^  To  make  an  offence  indictable  at  common 
law,  it  must  be  public  in  its  nature ;  and  the  distinction  which  has 
been  taken  in  the  case  of  using  false  weights  and  measures  shows 
it  more  clearly  than  any  other.  If  a  person  sell  by  false  weights, 
thouj^h  only  to  one  person,  it  is  an  indictable  offence ;  but  if,  with- 
out false  weights,  he  sell  to  many  persons  a  less  quantity  than  he 
pretends  to  do,  it  is  not  indictable."  (He  also  cited  R.  v.  Osbomy 
3  Burr.  1697 ;  K  v.  Smithy  Dougl.  442 ;  and  R.  v.  De  Beauvoir, 

7  Car.  &  P.  17,  where  the  misdemeanor  was  in  falsely  swearing  to 
a  qualification  to  sit  as  a  member  of  parliament.)  Lastly,  the 
licence  to  marry  is  stated  in  the  very  words  of  the  statute,  which 
is  enough :  (  Walter  v.  RumbaU,  4  Mod.  385 ;   Wilson  v.  Nightingale, 

8  Q.  B.  Bep.  1034.)  The  proof,  of  course,  must  be  of  a  written 
licence,  and  it  was. 

Fktnn,  in  reply. — To  prevent  the  due  course  of  law  in  a  court  of 
justice  is  certainly  a  misdemeanor ;  and  so  it  is  to  sell  by  false 
weights ;  but  unless  a  marriage  is  had,  the  mere  ]:)rocuring  of  a 
licence  by  fraud,  and  without  the  intention  that  a  marriage  should 
be  solemnized,  is  not  a  fraud  in  wliich  the  public  are  concerned.       Judgment  of 

Lord  Denman,  C.  J.— I  feel  that  some  apology  is  due  from  me  Q^y  ^^^»^»» 
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Reo.        for  having  reserved  this  case ;  and  my  apolc^  is*  thai 
Chapman,    argument  at  the  trial,  it  seemed  to  be  agreed  between  the  learned 
—        counsel  that  there  was  an  important  question  to  be  difleossed. 
iiiSSJS^    Certainly,  if  I  had  conridered  the  point  at  the  time,  I  should  have 
licence  bv  false  felt  it  my  duty  to  decide  it  immeoiately,  and  not  to  trouble  thifl 
*1^        court  with  it  at  all ;  and  now  that  I  have  considered  it,  it  seems  to 
me  clear  of  all  possibility  of  doubt     Here  is  a  person  who  goes  to 
a  public  officer,  and  obtains  from  that  public  omcer  by  a  false  oath 
a  licence  to  do  an  illegal  act ;  that  is,  an  act  made  ul^al  by  the 
falsehood  so  practised.    In  a  matter  of  the  greatest  pubbc  conceni, 
as  marriage  certainly  is,  a  fraud  is  committed  by  means  of  a  fidse 
statement ;  a  person  goes  and  makes  oath  before  a  public  officer, 
who,  ever  since  the  year  1603,  has  been  in  the  constant  practice 
of  administering  that  oath,  and  whose  power  to  do  so  is  reo^nized 
by  the  stat  4  Geo.  4,  who  is  bound,  therefore,  to  exercise  that 
power  in  consimili  casuy  upon  the  application  of  all  persons  who 
state  themselves  to  be  in  a  certiun  condition;  he  is  induced  to 
grant  the  licence  on  a  false  representation  that  the  applicant  is  in 
that  condition ;  and  then  it  is  argued  that  he  had  no  authority  to 
administer  that  oath,  because  he  was  deceived  by  the  false  oath, 
and  the  applicant  was  not  in  fact  such  a  i)er8on.     Agiun,  it  is 
said  that  there  was  no  oiFence,  because  a  marriage  was  not  actually 
had ;  but  nothing  is  more  clear  than  this,  that  any  one  step,  neces- 
sary and  useful  for  the  purpose,  wilfully  taken  towards  tne  com- 
pletion of  a  misdemeanor,  is  itself  a  misdemeanor.     It*,  therefore, 
the  false  oath  taken  was  not  perjury,  which  I  am  very  unwillii^ 
to  admit,  and  desiring  to  keep  that  point  open  for  consideration  on 
any  future  occasion,  I  have  no  doubt  whatever,  that  in  this  case  a 
misdemeanor  was  committed. 
SSra  Parke.         Parke,  B. — I  entirely  agree  ^vith  my  lord  in  this  case.   I  tUnk 
that  the  3rd  count  is  supported.     As  to  the  evidence,  it  is  said  to 
be  defective  in  not  showing  that  the  defendant  swore  anything 
but  what  is  stated  in  the  memorandum  as  having  been  deposed 
upon  oath,  and  that  that  memorandum  included  part  only  of  the 
matters  which  the  defendant  is  stated  in  the  indictment  to  have 
falsely  sworn ;  but  the  memorandum  does  contain  the  statement 
that  the  defendant  deposed  on  oath  that  Sarah  Fry  had  had  her 
usual   place  of  abode  for  the  space  of  fifteen  days  within  the 
I)arish — that  is  required  by  the  statute.     It  is  found  here  that  the 
defendant's  statement  in  that  particular  was  untrue  to  his  know- 
ledge, and  if  any  one  of  the  statements  made  upon  oath  is  false, 
it  is  enough  to  support  the  indictment ;  and  I  think  that  it  is  a 
misdemeanor   at  common   law  to   impose  upon   a  public  officer 
by  illegal  means,  and  thereby  induce  him  to  do  an  act  in  the 
exorcise  of  his  office  which  he  would  not  otherwise  do.   The  count, 
therefore,  is,  in  my  opinion,  supported,  unless  it  be  as  to  the  alle- 
gation that  the  surrogate  had  power  and  authority  to  adminisler 
the  oath ;  perhaps,  according  to  the  statute,  he  had  not  power  to 
administer  the  oath  to  this  individual;  but  he  is  the  officer  who, by 
law  and  in  practice,  has  in  ordinary  cases  authority  to  administer  th^ 
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oath;  and  I  think  that,  by  the  all^ation  in  this  3rd  count,  it  is  not       ^^o* 
meant  that  the  surrogate  had  power  to  administer  such  an  oath.    Chapman. 
that  p^jury  could  be  assigned  upon  it ;  and  so  reading  the  words,        — . 
there  is  no  doubt  that  the  surrogate  had  the  power  according  to     JI^^h^ 
the  practice  of  the  ecclesiasticfd  courts.     I  think,  therefore,  that  licence  bv  false 
the  allegation  is  supported  in  such  a  sense,  that  the  defendant  may  * 

be  guilty  of  a  misdemeanor,  though,  perhaps,  not  of  perjury.  The 
only  remaining  question  is,  whether  the  count  is  good  on  the  face 
of  it ;  and  I  think  that  the  taking  a  false  oath  before  a  person, 
before  whom  it  is  necessary  to  be  taken  in  order  to  obt^n  a  par- 
ticular licence,  and  obtaining  the  licence  thereby,  is  a  misdemeanor; 
and  that  this  indictment  is  sufficient  without  alleging  that  the 
marriage  was  had,  or  that  the  object  was  to  procure  a  marriage. 
It  must  be  understood  that  this  person  has  wilfully  taken  a  step 
towards  enabling  himself  to  commit  a  violation  of  the  law,  ana 
more  is  not  necessary.  Everything  concerning  the  law  of  marriage 
is  certainly  of  public  concern. 

Patteson,  J. — I  am  of  the  same  opinion.  It  is  not  necessary  Jndgmcnt  of 
to  determine  whether  the  5th  count  can  be  sustained,  as  thepj^jjjj^^ 
court  are  of  opinion  that  the  counts  for  the  misdemeanor  ma^  be 
supported.  But  there  are  in  those  counts  which  charge  n  misde- 
meanor only,  allegations  that  the  surrogate  had  power  to  administer 
the  oath ;  I  think,  however,  that  those  allegations  do  not  neces- 
sarily mean  that  the  surrogate  had  power  to  administer  such  an 
oath,  that  if  falsely  taken  perjury  would  lie.  It  is  said  that  he 
had  not  power  to  administer  it  to  this  particular  person ;  but  he 
had  the  general  power  to  administer  this  oath  to  all  persons; 
the  statute  4  Geo.  4  docs  not  give  him  that  power ;  but  it  recog- 
nizes liim  as  having  that  power ;  and  provides  that  no  licence  shall 
be  granted  unless  the  oatn  be  taken  before  him.  But  then  it  is 
said,  because  the  prisoner  was  not  one  of  the  parties  for  whom 
the  licence  Avas  obtained,  although  he  represented  himself  to  be 
80,  the  surrogate  had  not  authority  to  administer  that  oath  to  him ; 
80  that  that  which  is  a  part  of  the  fraud  is  supposed  to  prevent  it 
from  being  an  offence.  The  surrogate  had  authority,  if  the  defen- 
dant was  one  of  the  parties,  and  he  came  before  the  surrogate  and 
took  the  oath  as  one  of  the  parties,  and  I  think,  therefore,  the 
charge  of  misdemeanor  was  clearly  proved.  It  is  not  necessary 
that  the  unlawful  design  should  be  entirely  completed ;  it  is  suffi- 
cient to  show  an  act  done  with  the  intention  and  towards  the 
completion ;  and  I  think  that  is  sufficiently  shown ;  for  the  count 
charges  that  the  false  oath  was  made  with  intent  to  deceive  the 
surrogate  and  obtain  the  licence ;  and  that  the  licence  was  obtained. 
The  3rd  count  does  not  state  that  the  false  oath  was  made  in  an 
affidavit;  but  the  question  whether  or  not  the  other  parts  of  the 
statement  were  sworn  to  or  not  has  become  immaterial,  because 
there  is  a  distinct  assignment  of  peijury  upon  the  statement  as  to 
the  residence  of  the  woman ;  and  there  is  no  doubt  that  that 
statement  was  false. 

CoLTMAN,  J.  and  Williams,  J.,  concurred. 

Conviction  affirmcJL 
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CROWN  CASE  RESERVED. 

June  2,  1849. 

(Before  Lord  Denman,  C.  J.,  Parke,  B.,  Patteson,  J., 

CoLTMAN,  J.,  Williams,  J.) 

B.EO.  V.  Brisby.  (a) 

Bastardy  order — Jurisdiction  of  justices — Second  c^ppUea^on — Indkt- 

ment  for  disobedience  to  order  ofjustSces. 

If  two  justices  have  made  an  order  upoh  the  putative  faiker  efa  bastard 
child  under  7  Sf  S  Vict,  c.  101,  which  is  invalid  upon  the  face  of  il,ii 
is  competent  to  the  same  twojusticesy  or  to  two  other  juiiiceSy  having 
jurisdiction  in  the  case  in  other  respects^  to  make  upon  the  motkei^t 
application  a  second  order  upon  the  same  person^  €U  if  there  had  6eea 
no  previous  application. 

THIS  was  an  indietment  for  disobeying  an  order  of  justioa^ 
dated  the  6th  of  May,  1848,  and  was  tried  at  the  Epiphany 
Sussex  Sessions  at  Petworth. 

The  defendant  was  found  guilty,  subject  to  the  oinnion  of  die 
court  on  the  following  case : — 
Case.  On  the  1st  day  of  January,  in  the  year  of  our  Liord  1848, 

Sarah  Hollist  obtained  an  order  of  two  justices  against  the  defen- 
dant as  the  putative  father  of  her  bastaiti  child.  A  true  copy  of 
that  order  is  hereunto  annexed,  marked  with  the  letter  A. 

This  order  was  served  upon  the  defendant,  but  no  payment  wis 
made  by  him  under  it. 

On  the  28th  of  April,  in  the  same  year,  the  justices  who  had 
made  the  order  of  the  Ist  of  January,  made  a  supersedeas  of  the 
same  under  their  hand  and  seals.  Tnis  supersedeas  was  endorsed 
on  the  said  order  of  the  1st  of  January,  ana  was  in  the  foUowiif 
words:  "Whereas  it  doth  now  appear  unto  us,  George Wyndham, 
and  John  Luttman  Ellis,  Esqrs.,  the  justices  of  the  peace  above 
named,  that  the  order  above  set  forth  is,  by  reason  of  certidn  errors 
therein,  and  omissions  therefrom,  invalid  according  to  law,  and 
being  advised  by  counsel  that  such  order  is  so  invalid,  we  do 
therefore  hereby  absolutely  and  irrevocably  supersede,  annul,  and 
make  void  the  said  order. 

"  Given  under  our  hands  and  seals  this  28th  day  of  April,  1848. 

"  George  Wtndham  (l.8.) 
"J.  L.  Ellis  (l.&)' 

(a)  Reported  by  A.  Bittlbston,  Eaq.,  Barrister-ai-lAw. 
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This  supersedeas  was  served  on  the  same  day  upon  the  defen-        Bbo. 
anty  and  a  tender  was  made  him,  but  declined,  of  a  sufficient  sum      b&mby. 

>  cover  all  the  costs  actually  incurred  by  him  in  consequence  of       

le  said  first  order.  ^SSft^JL 

On  the  following  day,  the  29th  day  of  April,  Sarah  Hollist  toabaitardy 
lade  another  complaint,  and  a  fresh  summons  was  thereupon  ^*^- 
isued  against  the  defendant,  requiring  him  to  appear  at  a  petty 
»8ion  of  the  peace  holden  on  the  6th  day  of  May,  to  answer 
ich  complaint  of  the  same  Sarah  Hollist,  respecting  the  same 
sistard  child.  The  justice  who  granted  the  said  summons  was  one 
f  the  justices  who  made  the  said  first  order,  and  executed  the  said 
tpersedecLs,  The  defendant  protested  against  the  justices  at  such 
.st-mentioned  petty  sessions  having  jurisdiction  to  hear  and  adju- 
icate  upon  the  said  complaint  of  the  said  Sarah  Hollist,  against 
Lm,  as  there  had  already  been  a  judicial  hearing  and  adjudication 
Y  a  competent  tribunal  on  the  same,  and  as  the  said  order  on  the 
9t  of  January,  touching  the  same  subject-matter,  was  still  in 
idstence.  The  justices,  one  of  them  being  the  same  Mr.  Ellis, 
ho  had  made  the  former  order  and  supersedeas^  and  who  had 
sued  the  last  summons,  considering  that  they  had  jurisdiction, 
lade  another  order  against  the  defendant  respecting  the  said  com- 
bdnt  of  the  said  Sai^  Hollist,  respecting  the  said  bastard  child, 
hich  said  last-mentioned  order  the  defendant  was  indicted  for 
iBobeying.  A  true  copy  of  the  said  last-mentioned  order  is  here- 
nto  annexed,  marked  with  the  letter  B.  0^^ 

This  order  was  duly  served  upon  the  defendant  who  refused  to 
ay  under  it.  All  the  facts  were  admitted  on  the  trial,  but  it  was 
intended  on  behalf  of  the  defendant  that  the  second  order  was 
lade  without  jurisdiction,  as  there  had  been  a  previous  judicial 
earing  and  adjudication  on  the  same  subject-matter,  and  a  pre- 
ious  order  made  thereon,  and  which  at  the  time  of  the  making  of 
be  second  order  had  not  been  quashed  on  appeal,  but  was  still  in 
xistence.  It  was  argued  for  the  prosecution,  that  as  the  first 
rder  was  an  invalid  one,  which  was  admitted  by  the  prisoner's 
ounsel,  and  had  been  duly  superseded,  and  as  a  sufficient  tender 
f  all  costs  occasioned  by  it  had  been  made  to  the  defendant  before 
he  summons  for  the  second  order  was  issued,  the  justices  had 
iuisdiction  to  make  the  second  order,  notwithstanding  there  had 
een  a  former  one  on  the  same  subject-matter. 

If  the  court  should  be  of  this  opinion,  the  verdict  of  Guilty  is 
o  stand;  if  not,  the  verdict  is  to  be  set  adde,  and  one  of  Not 
Juilty  entered. 

It  is  unnecessary  to  set  out  the  orders  referred  to  in  the  case. 

Creasy ytoT  the  prisoner. — Whilst  the  first  order  continues  in  ^^[^^' *^® 
xistence  no  second  order  can  be  made,  and  the  first  order,  though 
Qvalid,  is  still  in  existence.  The  supersedeas  is  a  nullity  :  (i2.  v. 
^mchcliffe,  10  Q.  B.  356 ;  16  L.  J.  78,  M.  C.)  A  supersedeas 
.pplies  only  to  warrants  of  committal  and  other  ex  parte  virocQeAr 
ngs.  There  can  be  no  stipersedeas  of  a  judicial  order.  Orders  of 
'emoval  have  been  superseded,  but  •  they  are  ex  parte  warrants. 
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Ebo.  (He  referred  to  A  v.  Toumstaly  3  Q.^  B.  357 ;  R.  v.  Uankryddy 
Brisbt      J^u""*  S.  C.  658.)    FParke,  B. — But  independently  of  the  «p<r- 

*      sedeasy  the  first  order  is  l^id  on  the  face  of  it,  and  a  nnllitj. 

^i}^hS^  Lord  Denman,  C.  J. — This  question  arose  incidentally  in  Ex 
~to  a  bastard^  P^^^^  Thomos  (1  Bit,  &  Par.  New  Ma^.  Cas.  170),  and  it  was 

order.       not  denied  that  a  second  order  might  be  made  if  the  first 


bad.]     The  fault  in  the  first  order  is,  that  the  words  ^  in  the 

Sresence  and  hearing "  were  struck  out,  so  that  all  the  evidence 
id  not  appear  to  have  been  taken  in  the  presence  of  the  putative 
father:  {K  v.  The  Duke  of  Graftm,  17  L.  J.  125,  M.  C.)  The 
order  is  therefore  invalid,  but  it  ought  to  have  been  got  rid  of  by 
certiorari  before  a  second  application  was  made ;  otherwise  the  ji»- 
tices  would  have  to  decide  in  the  first  instance  whether  the  former 
order  was  or  was  not  invalid,  which  would  give  rise  to  great  ni- 
convenience.  In  truth,  upon  general  principles,  the  first  applica- 
tion to  justices  exhausts  the  jurisdiction.  In  Paley  on  Convictions^ 
p.  127,  it  is  said:  "All  the  justices  of  each  district  are  equal  in 
authoritv;  but  as  it  would  be  contrary  to  the  public  interest, « 
well  as  indecent,  that  there  should  be  a  contest  between  different 
justices,  it  is  agreed  that  the  jurisdiction  in  any  particular  caae 
attaches  in  the  first  set  of  magistrates  duly  authorized,  who  have 
possession  and  cognizance  of  the  fact,  to  the  exclusion  of  the  8e[»- 
rate  jurisdiction  of  all  others.  So  that  the  acts  of  any  other, 
except  in  conjunction  with  the  first,  are  not  only  void  but  such  t 
Creasy  for  the  breach  of  the  law  as  subjects  them  to  indictment  ;**  and  for  that 
pmoner.  position  R.  v.  Sainshury  (4  T.  R.  456),  is  cited.     Under  the  oU 

law  the  Quarter  Sessions  and  the  Petty  Sessions  had  concurrent 
jurisdiction,  but  when  application  had  been  made  to  one  tribuiuJ 
the  other  could  not  afterwards  be  resorted  to,  and  it  was  held  that 
if  a  man  was  discharged  by  one  quarter  sessions  a  subsequent  see- 
sions  could  not  make  an  order  upon  him :  (/?.  v.  Tenant,  2  Ld 
Riiym.  1423 ;  S.  C.  Stra.  716  ;  PridgeorCs  case,  1  Bulst.  255;  Sr 
W.  Jones,  330 ;  R.  v.  Smith,  2  Bulst.  342.)  In  R.  v.  Jenkin  (Ca& 
temp.  Ld.  Hardwicko,  301 ;  S.  C.  Stra.  1050 ;  2  Sess.  Cas.  161),  it 
was  held  that  justices  had  no  power  to  "acquit"  the  putative  fatbtf, 
but  the  above  cjises  were  recognized,  and  even  there  it  was  ooiua- 
dered  necessary  to  apply  to  quash  the  order.  None  of  these  cases 
were  referred  to  in  R.  v.  Ducks  (18  L.  J.  113,  M.  C.)  [Paeke, 
B. — Why  should  the  form  of  quashing  be  gone  through?]  Whibt 
the  order  is  in  existence  no  other  justices  can  act.  A  bad  rate^ 
or  a  bad  appointment  of  overseers,  must  be  got  rid  of  by  certtarari 
before  they  can  be  treated  as  nullities :  {R.  v.  Fordham^  11  A44 
Ell.  73 ;  Barons  v.  Luscombe,  3  Ad.  &  Ell.  589.)  [Parke,  R— Do 
you  contend  that  even  if  the  first  order  was  quashed  on  appeal, 
there  would  be  no  jurisdiction  to  make  a  second  order?]  The 
argument  is,  first,  that  the  jurisdiction  is  gone  altogether;  or, 
secondly,  if  not,  that  there  is  no  jurisdiction  so  long  as  the  first 
order  continues  in  existence. 

J.  J.  Johnson,  contri — This  case  is  decided  by  A  v.  HinchcUfft, 
for  that  case  shows  that  the  justices  are  i^iotfuncti  qfficioy  as  soon  as 
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e  exercised  their  judgment,  if  the  instmmeiit  by  which       Rbo. 
ress  that  judgment's  void.     How  can  the  woman  be  de-      BarsBT. 
'  her  remedy  by  the  circumstance  of  the  justices  making        — 
1  order,  unless  she  is  in  circumstances  to  bear  the  expense  ^jf^^T^?^ 
ing  it  by  certiorari?    It  is  as  if  no  order  had  been  made,  'utabastw^ 
D^er  than  if  the  magistrates  dismissed  the  application,  and       <^^f^. 
m  would  not  prevent  a  new  application :  (A  v.  Jenkins 
Das.  161.)     This  point  was  admitted  in  R.  v.  Bridgman 
44,  M.  C.)  ;  R.  V.  Bucks  (18  L.  J.  113,  M.  O);  and  in 
Thomas  (1  Bit.  &  Par.  New  Mag.  Cas.  170>     The  Court 
I's  Bench  constantly  recommends  the  abandonment  of  in- 
3r8  (  jB.  v.  The  Justices  of  the  West  Riding^  2  Q.  B.  705 ;  R.  v. 
rasy  3  Q.  B.  352) ;  and  there  is  no  difference  between  an 
aent  and  supersedeas^  unless  the  latter  is  more  effectual  So 
of  a  judge  may  be  abandoned  by  the  party  in  whose  favour 
le :  {Maunder  v.  CoUetty  3  C.  B.  554 ;   Wickens  v.  CoXy 
sY.  20 ;  Macdougall  v.  NichoUsy  3  Ad.  &  Ell.  813.)    The  J^/^f  ^^'^ 
laid  down  in  Ptidgeatis  casCy  R.  v.  Tenanty  and  R.  v.  Smithy  prosecution, 
rty  should  not  be  put  twice  in  peril  in  the  same  matter  is 
,  but  does  not  apply ;  no  penal  consequences  could  result 
first  void  order ;  and  Barons  v.  Luscombcy  and  R.  v.  Ford- 
quite  distinguishable.     The  difference  is  between  orders 
the  face  of  them  and  orders  invalid  on  the  face  of  them. 
;  of  a  poor-rate  stands  upon  wholly  different  grounds. 
B. — If  an  order  is  valid  on  the  face  of  it,  it  may  be 
until  it  is  set  aside.]     In  the  first  order  there  was  a  total 
jurisdiction. 

,  in  reply. — The  case  of  R.  v.  Jenkin  was  decided  upon  Reply- 
18  Eliz.  which  was  very  different  from  the  present  stat. 
ct.  c.  101.  The  latter  statute  renders  a  judicial  inquiry 
le  justices  necessary  in  every  case.  [Parke,  B. — But 
;  to  that  case  the  party  may  go  from  one  set  of  justices 
V  until  there  has  oeen  a  decision  on  the  merits.]  That 
5  now  under  the  consideration  of  the  Court  of  Queen's 
several  cases:  (72.  v.  The  Justices  of  Gloucester y (a)  and  R,  v. 
Bit.  &  Par.  New  Mag.  Cas.  168.)  The  cases  as  to  judges' 
brd  no  analogy,  because  the  judges  have  a  general,  not  a 
irisdiction. 

Den3IAN,  C.  J. — The  first  order  is  clearly  void  on  first  Judgment  of 
3;  and,  if  so,  the  second  justices  had  power  to  make  an^jf     °™*°» 
d  the  disobedience  of  the  second  good  order  is  an  offence, 
the  defendant  is  properly  convicted. 
3,  B. — If  the  apimcation  to  the  first  two  justices  had  been  Judgment  of 

.  .1        ,         •         '^   .     .1  'x      ^r  1       X     r*  •     X*        Baron  Parke. 

A'lthout  gomg  into  the  ments,  the  second  set  or  justices 
rtainly  have  had  jurisdiction^  for  the  jurisdiction  is  not 
to  the  first  set  of  justices  to  whom  an  application  is  made. 


asc  has  been  since  decided ;  but  it  is  not  yet  reported.    The  court  held  that  a 
ication  might  be  made,  although  the  first  had  been  dismissed  for  insufficient 
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in  the  same  way  as  the  application  to  the  sessioiiB  was  formerly 
limited.  The  present  statute  gives  ^general  jurisdiction  to  any 
two  justices  of  the  division,  and  if  two  refuse  to  entertun  tlus 
application,  it  may  be  made  to  two  others,  who  may  receive  it 
Now,  in  the  present  case,  the  first  order  is  equivalent  to  no  order. 
If  it  cannot  be  enforced  against  the  putative  rather,  it  ought  not  to 
bind  the  mother.  This  is  wholly  independent  of  the  question 
which  has  been  raised  in  the  Court  of  Queen's  Bench,  for  this  first 
order  must  be  treated  as  a  nullity ;  and  then  the  case  is  the  same 
as  if  the  magistrates  had  drawn  up  an  order  and  refused  to  sign  it, 
or  had  refused  to  draw  up  an  order.  The  two  justices  to  whom 
the  second  application  was  made  clearly  had  jurisdiction  to  receive 
it,  and  to  that  effect  is  the  judgment  of  Mr.  Justice  Erie  in  /Z.  v. 
Bucks.  Whether  that  learned  judge  was  right  in  saying  that  ^a 
former  decision  upon  the  merits  in  favour  of  the  putative  father 
was  an  answer  to  the  application,"  it  is  not  necessary  now  to  decide. 
There  certainly  seems  in  that  respect  to  be  some  conflict  between 
that  case  and  R.  v.  Jenkin  (Cas.  temp.  Hardwicke,  301.)  But  thia 
case  is  free  from  all  doubt. 

Patteson^  J. — The  first  order  made  in  this  case  was  bad  apoo 
the  face  of  it.  It  was  mere  waste  paper ;  and,  therefore,  I  think 
that  this  case  is  to  be  treated  as  if'  there  had  been  no  previooi 
hearing  at  all — not  as  if  the  justices  had  heard  the  case  upcm  its 
merits  and  then  refused  to  make  the  order.  If  they  hear  the  chc 
on  the  merits  and  then  decide  upon  the  evidence  mat  the  man  it 
not  the  putative  father,  I  am  not  at  present  prepared  to  a^ 
whether  any  second  application  can  afterwards  be  made.  TW  » 
a  question  which  has  been  argued  before  us,  and  upon  which  at 

f  resent  I  give  no  opinion.  But  this  is  a  totallv  difiTerent  questioiL 
t  stands  as  if  there  had  been  no  hearing  at  iJl ;  and  if  tnere  hil 
been  no  hearing,  of  course  the  second  set  of  justices  had  juriafiD- 
tion,  and  this  indictment  for  disobeying  their  order  is  good. 

Coltman,  J. — In  this  case  I  am  of  opinion  tiiat  the  fint 
order  is  a  nullity.  By  striking  out  certain  words  it  does  aol 
appear  that  the  evidence  was  taken  in  the  presence  and  healing  of 
the  putative  father.  That  statement  is  made  essential  by  die  act 
of  Parliament ;  and  on  the  principles  of  the  common  law  also  die 
order  is  invalid,  and  being  mvalid,  it  is,  in  my  opinion,  a  nnlEty; 
and  the  case  stands  as  if*  nothing  had  been  done  by  those  jusUcesL 
Williams,  J.,  concurred. 

Conmcthn  affirmtBL 
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CENTRAL  CRIMINAL  COURT. 
May  Session. 

May  10,  1849. 

(Before  Baron  Alderson.) 

Reg.  v.  Clarke,  (a) 

Rape — Assatdt, 

that  on  a  charge  of  rape  the  jury  may  find  the  prisoner  guilty 
sault  where^  disbelieving  that  die  prosecutrix  offered  resistance  to 
mnection  itself^  they  have  independent  evidence  before  them  that 
esisted  his  efforts  to  lay  ha  fids  on  her  in  the  first  instance.  But 
lat  they  cannot  be  ashed  to  find  such  a  verdict  where  they  have  no 
evidence  of  the  transaction  except  her  statement. 

i  prisoner  was  indicted  for  a  rape. 

lodhin  (^for  the  prosecution,  in  opening  the  case),  put  it  to 
Y  that  if  they  should  be  of  opinion  tnat  the  eviaence  was 
ficiently  conclusive  of  resistance  on  the  part  of  the  prose- 
to  the  rape  itself  to  induce  them  to  find  a  verdict  against 
soner  as  to  the  full  charge,  stilly  if  they  thought  that  when 

his  hands  on  her  in  the  first  instance  it  was  against  her 
)j  they  might  find  him  guilty  of  an  assault.     It  might  often 

that  a  woman  would  resist  a  man's  violence  at  first,  but 
;erwards  her  resolution  would  be  overcome  by  passion  and 
lent,  so  that  no  such  resistance  as  is  requisite  to  be  proved 
urge  of  rape  would  be  offered  to  the  commission  of  the  act 

ER80N,  B. — Surely  this  is  the  crime  of  rape  or  it  is  no 
X  all.  If  the  jury  think  that  she  consented  to  the  connec- 
'  if  they  are  ignorant  whether  she  consented  or  not,  how 
y  tell  whether  she  consented  or  not  to  what  you  allege  to 
first  assault? 

in. — Suppose  a  man  comes  behind  a  woman  and  knocks  her 
nd  then  nas  connection  with  her  by  her  own  consent,  there 
3e  an  assault  in  the  first  instance,  though  the  more  serious 
would  of  course  not  be  sustainable. 

ERSON,  B. — That  is  a. different  case  entirely.     The  circum- 

there  would  negative  anything  like  consent  in  the  first 

3  if  they  were  clearly  proved.     Here,  if  the  jury  negative 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barristcr-at-Law. 
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resistance  to  the  rape  itself,  they  have  no  means  of  judging  whether 
or  not  she  consented  to  the  prisoner's  laying  hands  on  her  in  the 
first  instance. 


[Note. — Mr.  Pamell  has  been  kind  enough  to  fiimish  me  with 
the  following  case. — ^Reporter.] 

Beg.  v.  Malpas. 

At  the  Essex  Lent  Assizes,  1849,  before  Parke,  B.,  Thomas 
Wheeler  Malpas  was  indicted  for  a  rape  uj)on  Ann  Fosgate.  The 
prosecutrix  had  died,  since  the  alleged  commission  of  the  offence,  ol' 
a  fever  caught  in  the  village  where  she  was  living.  Her  depoa- 
tion  was  accordingly  put  in  evidence,  and  other  evidence  was  ^ven 
by  which  it  was  conclusively  proved  that  the  prisoner  had  had 
carnal  knowledge  of  the  prosecutrix.  It  was  shown  that  the 
prisoner  and  the  prosecutrix  had  been  walking  together  for  some 
time  before  the  offence  was  said  to  have  been  committed,  and  thit 
they  remained  in  company  with  each  other  for  some  time  after  the 
connection  took  place  before  the  prosecutrix  returned  home.  But 
it  was  also  proved  by  an  eye-witness,  that  upon  the  prisoner's  be- 
ginning to  take  liberties  w4th  the  prosecutrix,  she  had  screamed  oat 
and  offered  resistance. 

Pamell  addressed  the  jury  for  the  prisoner,  and  contended  thit 
the  case  was  rather  an  aggravated  case  of  seduction  than  a  rape. 

In  summing  up,  Parke,  B.  told  the  jury  that  if  they  thought 
the  prosecutrix  resisted  in  the  first  instance  but  afterwards  yielded 
to  the  prisoner's  embrace  under  the  influence  of  her  own  passionfl^ 
or  his  solicitation,  they  might  find  the  prisoner  guilty  of  as 
assault. 

Rodwell  for  the  prosecution. 

Verdict — guilty  of  an  assault;  sentence — one  yeai^s  imprisat' 

ment  and  hard  labour. 


CRIMINAL   LAW  CASES.  483 


COURT  OF  QUEEN'S  BENCH. 

June  14,  1849. 

Reg.  v.  John  Bowen.  {a) 

iment  for  false  pretences — Omission  of  scienter — Aider  by  verdict 

—Stat  7  Geo.  4,  c.  64,  ss.  20,  21. 

omission  of  the  word  "  knowingly  ^^^  in  aik  indictment  for  false  pre- 
[cesj  is  no  objection  in  arrest  of  judgment ;  even  if  it  would  be  on 
nurrer.  An  indictment  for  false  pretences  charged  that  J.  B.y  on^ 
.,  at,  Sfc.y  unlawfully  did  falsely  pretend  to  H,  thai  he  had  caused  a 
it  of  right  to  be  issued  at  the  suit  of  M,  W.  {the  mother  of  the  said 
)  and  others  for  the  purpose  of  establishing  the  right  of  the  said 
.  W,  and  others  to  a  certain  estate  ;  and  then  requested  the  said  H, 
advance  the  said  J.  B,  some  money  towards  carrying  on  the  said 
turn :  by  means  of  which  said  false  pretences  the  said  J,  B.  did  then 
d  there  unlawfully  obtain  from  the  said  H.  the  sum  of  1/.,  4^.,  with 
lent  to  cheat  and  defraud  the  said  H,  of  the  same.  Whereas  in  truth 
d  in  fact  the  said  J,  B.  had  not  and  never  has  caused  a  writ  of 
fht  or  any  other  writ  whatsoever  to  be  issued  at  the  suit  of  the  said 
.  IV,  and  others,  or  at  the  suit  of  the  said  M,  W,  (done ;  and  there 
IS  then  no  action  commenced  or  to  be  carried  on,  in  which  the  said 
.  FF,  was  in  any  way  interested : 
'j  a  good  count  after  verdict. 

Me,  per  Ixyrd  Denman,  C,  J,,  that  it  would  be  good  upon  demurrer ; 
d  that  R.  V.  Henderson  (2  Moo,  C.  C,  192),  is  vyrongly  decided. 

3IS  was  an  indictment  for  false  pretences ;  of  which  the  fifth  indicbnent 
count  was  as  follows : — *^And  the  jurors  aforesaid,  upon  their 

aforesaid,  do  further  present  that  the  said  John  Bowen,  on 
Jrd  day  of  October,  in  the  third  year  of  the  reign  of  our  said 
sovereign  lord  William  the  Fourth,  at  the  parish  aforesaid,  in 
county  aforesaid,  unlawfully  did  falsely  pretend  to  the  said 
iphrey  Hutchings  that  he  the  said  Jorm  Bowen  had  caused 
it  of  right  to  be  issued  at  the  suit  of  the  said  Margaret  Wil- 
3  (the  mother  of  the  said  Humphrey  Hutchings)  and  others, 
he  purpose  of  establishing  the  nght  of  her  the  said  Mar^iret  ^^  ^"*** 
lams  and  others  to  a  certain  estate,  to  wit,  the  Whaddon  Hall 
te,  and  the  said  John  Bowen  then  and  there  requested  the 
Humphrey  Hutchings  to  advance  him  the  said  John  Bowen 
sy  towards  carrying  on  the  said  action  so  commenced  by  the 

writ  of  right,  by  means  of  which  said  last-mentioned  false 
inces  the  said  John  Bowen  did  then  and  there  unlawfully 

(a)  Reported  by  A.  Bittlbston,  Esq.,  Barrister-at-Law. 
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^^^'        obtain  from  the  said  Humphrey  Hatchings  the  further  sum  of  U 
John  Bowen.  ^^  ^he  moneys  of  him  the  said  Humphrey  Hutchings,  with  intent 

then  and  there  to  cheat  and  defraud  mm    the   said  Humphrey 

^^rtidi^t^  Hutchings  of  the  same.  Whereaa  in  truth  and  in  feet  the  said 
—Scietiter.  John  Bowcn  had  not,  and  never  has,  caused  a  writ  of  right  or  any 
other  writ  whatsoever  to  be  issued  at  the  suit  of  the  said  Margaret 
Williams  and  others,  or  at  the  suit  of  the  sidd  Margaret  Wimams 
alone,  or  at  the  suit  of  the  said  Margaret  Williams  jointly  with  any 
other  person  or  persons  whatsoever.  And  whereas  in  truth  and  m 
fact  there  was  then  no  action  conmienced  or  to  be  carried  on  in 
which  the  said  Margaret  Williams  was  in  any  way  interested,  to  the 
great  damage  and  deception  of  the  said  Humphrey  Hutchings,  to  the 
evil  example  of  all  others  in  the  like  case  offending  against  the 
form  of  the  statute  in  such  case  made  and  provide^  and  agun«t 
the  peace  of  our  said  lord  the  late  King,  his  crown  and  dignity/ 
The  trial  took  place  before  Wightman,  J.,  at  the  summer  aamies 
for  the  county  ot  Cardigan,  in  tne  year  1848,  when  a  verdict  of 
guilty  was  found  upon  the  fifth  count 

In  the  following  Michaelmas  Term  Watson  obtained  a  rule  to 
show  cause  why  that  verdict  should  not  be  set  aside  and  a  new 
trial  granted,  or  why  the  judgment  should  not  be  arrested. 
Townsend  and  Toumsend  and  Benson  now  showed  cause. — 1.  As  to  the  motioD 
priwner.*^'^  ^  arrest  of  judgment,  the  rule  was  obtained  on  the  ground  that  the 
word  ^'  knowingly  "  is  omitted,  and  that  therefore  the  ooimtislwd 
in  law ;  but  it  is  at  all  events  good  after  verdict.  It  follows  the 
words  of  the  stat  7  &  8  Geo.  4,  c  29,  s.  53,  which  enacts,  ^  that 
if  any  person  shall,  by  any  false  pretence,  obtain  from  any  other 
person  any  chattel,  &c.,  with  intent  to  cheat  or  defraud  any  person 
of  the  same,  every  such  offender  shall  be  guilty  of  a  misdemeanor.* 
The  Ist  stat.  33  Hen.  8,  c.  1,  used  the  words—"  If  any  person  cr 
persons^&eZy  and  deceitfully  obtain  anj  money,  &c.  ;**  and  30  Gea  2, 
c  24,  these  words — *'  All  persons  who  knowingly  and  designedly^  bj 
false  pretence  or  pretences,  shall  obtain,  Ac"  Then  the  Iiwt  statute 
leaves  out  those  words  "  knowingly  and  designedhr  ;**  and  it  mcui 
be  taken  that  they  were  intentionally  omitted.     There  is  certainif 

f^ood  reason  for  tne  omission ;  for  if  a  person  falsely  and  fraudn- 
ently  states  that  which  is  not  within  his  knowledge,  he  does  tf 
much  wrong  as  if  he  makes  a  statement  which  he  knows  to  be 
false.  Then  the  7  Geo.  4,  c  64,  s.  21,  provides,  that  **  where  the 
offence  charged  has  been  created  by  any  statute  or  subjected  to  t 
greater  degree  of  punishment,  or  excluded  from  the  benefit  of 
clergy  by  any  statute,  the  indictment  or  information  shall  after 
verdict  be  held  sufficient  to  warrant  the  punishment  prescribed  by 
the  statute,  if  it  describe  the  offence  in  the  words  of  the  statute.* 
Therefore  as  this  indictment  describes  the  ofiPence  in  the  words  of 
the  statute,  the  omission  of  the  word  **  knowingly"  cannot  be  takcB 
as  an  objection  in  arrest  of  judgment :  {Reg.  v.  Law^  2  Moa  &  Bok 
197 ;  2  Russ.  on  Crimes,  Ed.  Greaves,  115.)  In  truth  the  scienUr 
is  involved  in  the  verdict  of  guilty ;  for  the  indictment  chaiges 
that  the  defendant  did  falsely  pretend  with  intent  to  defraud;  m 
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ifter  verdict  that  allegation  ex  vi  termini  imports  knowledge.     If       Reo. 
be  had  been  misinformed  or  mistaken,  he  might  have  shown  it  by  j^^^^  bowbn. 
iray  of  defence.     The  case  of  Beff.  v.  Henderson  (2  Moo.  C.  C.  192 ;         — 
I  Car.  &  M.  328)  was  decided  upon  demurrer.  ^X/,^' 

Lord  Denman,  C.  J. — We  think  that  there  is  great  force  in    —Scienter. 
foxtT  argument.     We  will  hear  the  other  side. 

I\  TTunnpsany  contnL — 1.  This  count  of  the  indictment  is  bad,  Thompson  for 
or  stating  a  false  pretence,  which  is  not  within  the  statute.  The  ^^  Crown. 
Qoney  is  obtained  towards  carrying  on  an  action ;  the  false  pretence 
rhich  induces  the  prosecutor  to  part  with  his  money  is  a  false  pre- 
ence  that  the  prisoner  would  carry  on  an  action ;  and  to  be  within 
he  statute  the  false  pretence  must  be  of  some  existing  fact,  not  of 
(»nething  to  be  done  in  future ;  not  a  mere  promise  for  future 
onduct :  {Hex  y.  GoodhcJly  Russ.  &  R.  461.) 

LiORD  Denman,  C.J. — The  request  to  advance  money  towards 
arrying  on  the  action  is  only  a  part  of  the  narrative. 

WiOHTMAN,  J. — The  false  pretence  alleged  is,  that  the  defen- 
lant  had  caused  a  writ  to  be  issued. 

Thompson. — Then,  secondly,  the  scienter  is  of  the  essence  of  the 
fience.  The  defendant  may  have  instructed  an  attorney  to  issue 
he  writ,  and  in  the  belief  that  those  instructions  had  been  obeyed 
lu^t  have  made  the  statement. 

WiGHTMAN,  J. — But  the  7  Geo.  4,  c  64,  s.  21,  says  that  if  the 
fiSsnce  is  stated  in  the  words  of  the  statute,  it  shall  be  held  suffi- 
ient  after  verdict. 

TTwmpson. — That  statute  only  applies  to  cases  where  all  the 
oaterial  averments  to  constitute  an  offence  are  found  in  the  in- 
lictment.  In  R.  v.  Martin  (8  Ad.  &  EIL  481),  an  indictment  for 
btaining  goods  by  false  pretences  was  held  bad  on  error  for  not 
fcating  to  whom  the  goods  belonged ;  and  there  Lord  Denman,  C.  J., 
aid,  **  Then  is  the  defect  cured  by  verdict  ?  The  act  7  Geo.  4, 
.  64,  8. 21,  says,  that  after  verdict  the  indictment  shall  be  sufficient 
if  it  describe  the  offence  in  the  words  of  the  statute ;'  and  here 
he  indictment  does  certainly  pursue  the  words  of  the  statute.  But 
1 18  not  enough  to  state  the  offence  in  general  terms;  the  enactment 
BBumes  that  the  words  shall  be  so  employed  as  to  show  that  some 
ffisnce  has  been  committed.  .  .  .  There  are  many  instances 
A  which,  if  merely  the  statutory  form  were  followed,  no  offence 
rould  be  charged.  .  .  .  We  must  put  a  reasonable  construc- 
ion  on  the  act,  and  not  go  the  length  of  holding  an  indictment 
pod,  after  verdict,  which  charges  only  what  may  be  no  offence  at 
IL"  Then  Reg.  v.  Henderson  is  precisely  in  point.  The  marginal 
ote  is,  ^^  An  indictment  for  obtaining  money  under  false  pretences 
last  all^e  that  the  defendant  knew  the  falsehood.  ^  Falsely  and 
raudulently '  is  not  enough."  The  false  pretence  there  charged 
ras  that  one  of  the  two  prisoners  was  possessed  of  a  certain  sum 
f  money ;  and  the  objection  was  taken  that  there  was  no  allega- 
vom  that  the  defendants  knew  that  he  had  not  the  money,  nor  was 
t  allied  that  they  did  knowingly  falsely  pretend.  Chitty's  Crim. 
>aw  and  R.  v.  WicUuxm  (10  Ad.  &  EIL  34),  were  cited;  and  it 
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Rbo.        was  said  that  his  pocket  might  have  been  picked  of  the  money 

John  Bowbit.  without  his  knowledge ;  upon  which  the  argument  was  stopped, 

—       '  and   all  the  judges   held   the    indictment  wul  for  want  ot  this 

— /n^lmew?  aUegation.     It  was  considered  to  be  an  essential   part  of  the 

^Scienter,    statement  of  the  offence.     In  Reff.  v.  WicUutm,  it  was  conceded 

by  Sir  F.  Pollock,  as  counsel  for  the  crown,  that  the  defendant's 

knowledge  ought  to  have  been  alleged,  and  that  the  words  **  fiJselj 

and  fraudulently  "  were  not  sufficient ;  and  in  HamiUon  v.  The  Qitfai 

(9  Q.  B.  Rep.  271;  2  Cox  C.  C.   11),  Patteson,  J.,  in  givii^ 

judgment,  assumes  that  the  pretence  must  be  false  to  the  knowledge 

of  the  defendant     Lastly,  the  indictment  is  bad  for  repugnancy. 

It  avers  a  request  to  advance  money  towards  carrying  <m  "  the 

said  action  so  commenced,"   and  yet  n^atives  the  existence  of 

such  an  action.     It  should  have  said,  ^^  the  said  pretended  action.* 

Lord  Dekman,  C.  J. — That  averment  applies  only  to  the  mis- 
representation, not  to  the  fact. 

TTiompsovu — In  Carter^ s  case  (2  East  P.  C.  c.  19,  8.  56,  p.  985), 
an  indictment  for  forging  a  bill  of  exchange  was  held  bad  becanse 
it  averred  that  the  bill  was  signed  by  H.  H.,  instead  of  averring 
that  it  purported  to  have  been  signed  by  him,  the  siCTature  being 
a  forgery.  So  It  is  bad  to  charge  the  defendant  with  forgery  of  t 
certam  writing,  whereby  A.  was  bound  to  B. ;  for  if  fbi^M  it  conU 
not  bind :  (Hawk.  P.  (J.  lib.  2,  c  25,  s.  62,  citing  3  Mod.  KM.) 

Lord  Denman,  C.  J. — Mr.  Toumsendy  what  answer  do  yoi 
give  to  Reg.  v.  Henderson  f 
Thompson  for  Townsend  and  Benson, — That  case  was  not  much  considered 
and  the  objection  was  taken  by  demurrer.  Assuming  that  it 
would  be  fatal  upon  demurrer,  it  is  cured  by  verdict.  The  doctrine 
of  aider  by  verdict  is  carried  to  a  great  length  in  the  recent  caee 
of  R,  V.  Waters  (I  Den.  C.  C.  356;  3  Cox  C.  C.  300.^  That 
the  indictment  was  clearly  bad  on  demurrer,  for  it  charged  t 
mother  with  exposing  her  child,  but  contained  no  averment  thit 
the  child  was  unable  to  take  care  of  herself.  The  coort,  how- 
ever, held  that  afler  verdict  that  defect  was  cured;  and  Baroa 
Parke,  in  delivering  the  judgment  of  the  court,  said,  ^  In  tin 
case  the  jury  could  not  Imve  found  the  prisoner  guilty  without 
actually  negativing  the  power  of  the  child  to  take  care  of  hersdf, 
and  so  to  escape  the  consequences  of  the  unlawful  act  of  tlie 
prisoner;  and  consequently  after  verdict  that  fwct  must  be  im- 
pUed." 

WiGHTMAN,  J.— There  the  age  was  left  doubtful  by  the  in£et- 
ment ;  and,  after  verdict,  it  was  held  that  it  must  be  intended  tfait 
the  child  was  of  tender  years;  but  what  is  left  to  intendment 
here? 

Toumsend. — The  knowledge  of  the  defendant  must  be  intended 
from  the  fraudulent  intent  which  is  found. 

WiGHTMAN,  J. — He  might  have  given  instructions  for  issoiif 
the  writ,  which  had  not  been  complied  with. 

Toumsend — In  Rex  v.  Airey  (2  East,  30),  objection  was  takd 
by  writ  of  error  to  an  indictment  that  it  nowhere  aUeged  tbU  tie 
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fendant  ^^^dfabefy  pretend ;"  but  it  was  held  that  after  verdict        Beo. 
alsely  **  must  be  intended.     In  Hamilton  v.    The   Queen,  Pat-  j^^^  Bowen. 
ton,  J.  seemed  to  think  that  the  stat.  7   Geo.  4,  c.  64,  s.  21,        — 
noved  all  the  objections  taken  in  that  case.  ^^Sic^^!^' 

LfOBB  Denman,  C.  J. — It  is  difficult,  after  the  case  of  Reff.  ^sdetiter. 
ETenderson,  before  the  fifteen  judges,  to  say  that  "  knowingly " 
lot  a  necessary  part  of  the  statement  of  the  offence. 
TVfwnsend, — It  is  submitted  that  that  case  was  decided  without 
ich  consideration,  and  without  reference  to  the  previous  statutes ; 
ich  lead  to  the  inference  that  the  word  **  knowingly  "  was  pur- 
ely omitted  from  the  last  statute.  The  case  of  R.  v.  Philpotts 
Car.  &  £jr.  112),  was  decided  at  Nisi  Prius  upon  the  authority 
Reg.  v.  Henderson,  and  before  verdict. 

nTiGHTMAN,  J. — I  cannot  help  feeling  that  this  indictment 
5ht  be  proved,  though  the  defendant  did  not  know  that  the 
lence  was  false. 

Towmuend. — According  to  R.  v.  fVaters,  after  verdict,  the  court 
St  intend  that  which  is  necessary  to  justify  the  verdict. 
LtOBD  Denman,  C.  J. — And  I  think  cases  may  be  put,  where 
i  offence  would  be  committed  without  knowledge  that  the  pre 
ice  was  false.     K  A.  tells  B.  to  go  and  obtain  20L  from  C.  by 
ilii^  that  A.  had  done  a  certain  act,  and  B.  upon  a  promise  from  '^^q^^  ^^^ 
.  that  he  shall  have  20«.  out  of  the  20L  goes,  and  with  intent  to 
iGraud  C.  of  his  money,  makes  a  false  statement  and  obtains  the 
ioiiey,  is  he  not  guilty  of  obtaining  money  by  false  pretences, 
hoQgfa  he  did  not  know  the  statement  to  be  false  ? 

ToumseruL — The  mischief  is  the  same,  whether  the  false  state- 
•fiit  is  made  by  one  who  knows  it  to  be  false,  or  one  who  does 
N  blow  whether  it  is  false  or  true :  {Haycraft  v.  Creasy,  per 
yd  Kenyon,  C.  J.  2  East,  103.)  The  other  objections  made  to 
I'  indictment  have  been  answered  by  the  court.  As  to  the 
^  iirial,  it  can  only  be  granted  on  payment  of  costs. 
^Ww?y«wi. — The  scienter  is  a  necessary  ingredient  of  the  offence ; 

"tfce  omission  to  state  it,  therefore,  is  not  cured  by  the  verdict. 
^  xmiform  practice,  since  the  last  statute  as  well  as  before,  has 
*^  to  insert  the  word  "  knowingly."  Rex  v.  Airet/  is  quite  dis- 
S^tiahable.  The  words  *^  by  which  false  pretences"  were  in  the 
wSitment,  and  the  objection  was,  that  there  was  no  averment  that 
■^  defendant  falsely  pretended. 

^RD  Denman,  C.  J.— This    question  has  now  been   fully  i^^lX^ 
AcDSsed ;  and  it  appears  to  me  that  the  5th  count,  upon  which  c.  J.  ' 

he  defendant  was  convicted,  is  good  after  verdict.  After  verdict 
k  found  to  contain  all  the  averments  which  appear  in  the  statute ; 
biow  that  it  is  said  in  some  cases  that  to  follow  the  words  of 
^  Btatute  alone  is  not  enough ;  but  if  the  statute  uses  such  words 
are  sufficient  to  describe  the  offence,  then  surely  it  must  be 
)(Ogh  to  follow  those  words  in  the  indictment ;  and  during  the 
foment  I  put  a  case  in  which  a  man  might  unknowingly,  that 
frithout  knowing  the  statement  to  be  false,  commit  an  offence 
thin  this  statute,  if  he  intended  to  cheat  another  of  his  money. 

2  p  2 
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Beo.        I  have  certainly  felt  great   difficulty  in   saying  this   after  the 
John  Bowen  decision  in  Reg.  v.    Henderson^  but  there   does   seem    to  me  to 

—  have  been  something  like  &n  oversight  upon  that  occasion.    It 
^^^tidictm^  ^^^^   not   appear   that  any  reference  was   made  to  the  circum- 

— Scienter!    stance  that  the  term    *^  knowingly"  is  omitted  from  the  present 

—  statute,  though  it  was  contained  in  the  former  one.  But  further, 
that  case  was  decided  upon  demurrer^  and  not  after  verdict.  I 
confess,  however,  that  it  seems  to  me,  upon  an  examinatioD  of 
the  statutes,  that  we  must  give  effect  to  the  language  of  the 
clause,  upon  which  this  indictment  is  ftumed ;  and  I  therefore 
think  it  good.  As  to  the  new  trial,  my  brother  Wightman  is  not 
satisfied  with  the  manner  in  which  the  case  was  disposed  of,  and 
there  will  therefore  be  a  new  trial  on  payment  of  costs. 

^^?^J^t®^  Wightman,  J. — I  am  of  the  same  opinion  as  to  the  motion  io 
ig  vBoan,  .  jjj^^|.  of  judgment.  I  understand  the  case  of  Beff.  v.  Hendtrm 
to  have  decided  that  on  demurrer  the  word  **  knowingly"  ought 
to  app<^r ;  but  this  is  a  motion  in  arrest  of  judgment,  and  there 
are  many  defects,  which  would  be  fatal  on  demurrer,  which  neve^ 
theless  cannot  be  taken  advantage  of  after  verdict ;  and  I  take  it 
that  if  an  offence  at  all  is  charged  by  the  indictment,  that  is  soffi- 
cient  after  verdict.  Now  here  the  precise  terms  of  the  act  sR 
pursued :  ^^  if  any  person  shall  by  any  false  pretence  obtain," — not 
using,  as  the  former  statute  did,  the  term  ^^  Imowingly."  Now  the 
act  lOT  curing  defects  after  verdict,  7  Oea  4,  c.  64,  s.  21,  expreBsij 
says  that  the  indictment  shall  after  verdict  be  held  sufficient  "i 
it  describe  the  offence  in  the  words  of  the  statute."  Therefiie 
the  question  is  whether  the  5th  count  shows  any  crime ;  and  I 
think  that  it  does  primA  facie  show  an  offence  within  the  terais  of 
the  act  of  Parliament,  although  if  Reg.  v.  Henderson  be  good  Isf) 
it  may  show  it  defectively.  Then  Reg.  v.  Waiers  points  oat  tk 
distinction  between  an  indictment  snowing  no  crime,  and  oh 
stating  a  crime  defectively ;  and  I  think  this  falls  within  the  kttff 
class  of  cases.  If  that  be  so,  but  it  was  still  necessary  to  pron 
that  the  false  pretence  was  knowingly  made  in  order  to  yaamj  tk 
verdict,  then,  according  to  Reg.  v.  Waters,  aft^er  verdict  that  tiA 
must  be  implied.  For  these  reasons  I  am  of  opinion  that  dtf 
count  is  good  after  verdict,  though  if  Reg.  v.  Henderson  be  li^idf 
decided,  upon  which  I  give  no  opinion,  it  would  have  been  hi 
upon  demurrer. 

Rule  in  arrest  of  judgment  disduergei 
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COURT  OF  QUEEN'S  BENCH. 

May  24,  1849. 
Reg.  v.  Mart  Ann  Newton,  (a) 

Practice — Jury, 

The  propriety  of  discharging  the  jury  in  a  criminal  ctise,  upon  the  ground 
of  their  being  unable  to  agree,  is  a  matter  wUhin  the  discretion  of  the 
Judge. 

The  trial  of  an  indictment  for  murder  was  concluded  in  the  middle  of 
Thursday,  The  jury  retired  to  consider  their  verdict^  and,  being 
unable  to  agree,  were  locked  up  during  the  night.  On  Friday  morn- 
ing they  came  into  court,  and  stated  that  they  were  equally  divided,  and 
thai  it  was  impossible  that  they  should  agree.  All  the  other  business 
of  the  assizes  was  over  ;  and  the  duty  of  the  judge  required  him  to  go 
to  the  next  town  on  the  circuit, 

ffeld,  that  under  these  circumstances,  he  was  justified  in  discharging  the 

Semble^  if  the  discharge  of  the  jury  was  wrong,  it  would  not  have  entitled 
U»  prisoner  to  be  discharged  upon  habeas  corpus, 

HUDDLESTON  had  obtained  a  rule  to  show  cause  why  a 
writ  of  habeas  corpus  should  not  issue  to  bring  up  the  body 
^  Mary  Ann  Newton,  now  a  prisoner  in  custody  in  the  gaol  at 
Shrewsbury,  under  a  justice's  warrant  of  commitment,  upon  a 
charge  of  murder.  The  affidavits  stated  that  the  prisoner  was 
placed  upon  her  trial  for  murder  at  the  last  Shrewsbury  Assizes ; 
diat  the  trial  be^an  on  Wednesday,  the  21st  of  March,  and  was 
idjoumed  to  the  following  day,  when  the  learned  judge  summed 
op  the  evidence,  and  the  jury,  about  two  o'clock,  retired  to  con- 
nder  their  verdict.  They  were  unable  to  agree,  and  were  locked 
up  all  night.  On  the  Friday  morning,  at  eight  o'clock,  they  came 
into  court,  and  stated  to  the  judge  that  they  were  equally  divided, 
and  that  it  was  quite  impossible  that  they  should  agree ;  and  he 
then  discharged  them.  It  was  admitted  that  this  was  the  last  case 
to  be  disposed  of  at  the  assizes ;  and  that  that  Friday  wa^  the 
commission  day  at  Hereford,  the  next  town  on  the  circuit,  where 
the  presence  of  the  judge  was  required. 

Sir  John  Jervis   (Attomey^Generat),  with  whom  was   Welsby,  ^®  Attomey- 

,  1  mi    ^  .•        •  •     •      1  •       •    •!  •     ^1-    General  for  the 

showed  cause. — Ihe  practice  m  cnminal  as  m  civil  cases,  m  this  Grown. 
respect,  must  depend  upon  the  real  justice  of  each  particular  case. 
If  the  judge  finds  that  there  is  no  reasonable  expectation  of  the 
jury  coming  to  an  agreement,  he  may  discharge  tnem.     Some  of 
the  older  authorities  cannot  now  be  sustained ;  for  in  some  of  them 

(a)  Reported  by  A.  Bittlbston,  Esq.,  Barrister-at-Law. 
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Heg.        it  is  certainly  said  that  in  a  criminal  case  affecting  life  or  member 
Newton.     ^^^  j^^  Cannot  be  discharged  until  they  have  given  a  verdict  (Ca 
Litt.  227,  b. ;  Chadwick  v.  HugheSy  Carth.  465) ;    but  there  are 


D^^^  ^^  ^^a^es  the  other  way  {Ferraris  case^  T.  Baym.  84  ;  Doctor  & 
J^^ry-  Stud.  p.  52) ;  and  that  notion  is  now  exploded,  and  has  been  eo 
considered  in  many  more  recent  authorities  ( IVhUbreadPs  cote,  7 
St.  Tr.  311 ;  2  Hales  P.  C.  c  41,  pp.  293-4);  and  in  Khdodtt 
case  (Fost.  Cr.  L.  16\  the  matter  was  very  much  considered;  md 
the  discretion  of  the  judge  in  each  case  distinctly  recognized  (a) 


(a)  The  learned  counsel  read  the  whole  of  Mx.  Justice  Foster's  judgment,  frmn  irtud^  ik 
folloiiting  passages  are  extracted  : — *'  This  case  hath  been  Ter;  well  argued  at  the  bar ;  bottbt 
counsel  on  both  sides  went  into  the  general  question,  touching  the  power  of  the  eooit  to  &• 
charge  juries  sworn  and  chai]^ed  in  capital  cases,  further  thiw  I  think  was  neoeaBurj;.  He 
general  question  is  a  point  of  great  difficult}',  and  of  mighty  imjportance ;  and  I  take  it  to  h 
one  of  those  questions  which  are  not  caxMible  of  being  determined  by  any  general  rule  thatlndi 
hitherto  been  laid  do^n,  or  possibly  ever  may  be.  For  I  think  it  is  impossible  to  fix  vpa 
any  single  rule  which  can  l>e  made  to  govern  the  infinite  Tariety  of  cases  which  may  turn 
under  this  general  question,  \«*ithout  manifest  absurdity ;  and,  in  some  instanoea,  withoit  tbe 
highest  injustice.  I  therefore  choose  to  consider  the  present  question  ainj^j,  as  it  sttadetk 
upon  the  record,  and  to  throw  out  of  it  every  consideration  that  is  foreign  to  it ;  and  pMsb^ 
by  so  doing,  most  of  the  objections  which  have  been  made  in  the  present  case  may  receive  t» 
short  answer — That  they  are  levelled  at  an  improper  exerdse  of  the  power,  but  do  not  toni 
the  present  case.  The  question,  therefore,  b  not  whether  a  jury  may  be  dischaiged  alter  evi- 
dence given,  in  order  to  the  preferring  a  new  indictment  bettor  suited  to  the  nataztoftk 
case ;  where,  through  the  ignorance  or  collusion  of  the  officer,  or  the  mistake  of  the  pns* 
cutor,  the  fact  laid  varieth  from  the  real  fact^  or  cometh  short  of  it  in  point  of  guilt  Tkii 
was  frequently  done  before  the  revolution,  and  m  one  or  two  instances  since :  (Kd.  28,  9L\ 
Comb.  401.)  But  this  is  not  the  present  question  Nor  is  the  present  question  wheihvtb 
court  may  cuscharge  a  jury  sworn  and  charged,  where  undue  practices  appear  to  have  hm 
used  to  keep  material  witnesses  out  of  the  way ;  or  where  such  witnesses  nave  been  prereitoi 
by  sudden  and  unforeseen  accidents :  (1  Vent  68.)  This  likewise  is  not  the  qnestioB,  ad  I 
nve  no  ooinion  on  it :  only  let  it  be  remembered  that  Lord  Chief  Justice  Hale  (2  Hik,  29b^ 
296,  297,)  justifieth  tnis  practice,  which  he  saith  prevailed  in  his  time,  and  had  lonr  ptewU^ 
by  strong  arguments  drawn  from  the  ends  of  government,  and  the  demands  of  pnblie  jotia. 
>  or  is  it  now  a  question,  nor,  I  hope,  will  it  ever  be  a  question  again,  whether,  in  a  eniiri 
ca<e  the  court  may,  in  their  discretion,  discharge  a  jury  after  evidence  given  and  cooehwda 
the  part  of  the  crown,  merely  for  want  of  sufficient  evidence  to  convict;  and  in  order  tsbrif 
the  prisoner  to  a  second  trial,  when  the  crown  may  be  better  prepared.  This  was  dent  is  tki 
case  of  Whitbread  and  Fenwick  (2  St.  Tr.  827,  828),  and  it  was  certainly  a  most  mg«tf> 
able  proceeding.  I  hope  it  will  never  be  drawn  into  example.  It  seems  that  an  opiaioa  (A 
once  prevail,  that  a  jury  once  sworn  and  charged  in  any  criminal  case  whataoever,  ooud  anCli 
discharged  without  givmg  a  verdict ;  but  this  opinion  is  exploded  in  Ferrar't  aue  (fi^n 
84),  and  it  is  there  callea  a  common  tradition,  which  had  been  held  \sj  many  leaned  ia  tti 
law.  My  Lord  Coke  was  one  of  those  learned  men  who  gave  in  to  this  traoitioii,  ai  far,  i( 
least,  as  concemeth  capital  cases ;  and  he  layeth  down  the  rule  in  very  general  terms,  m  the  p0> 
sages  which  have  been  cited  on  behalf  of  the  prisoners  from  his  Ist  and  3rd  Inadtates :  (I 
Inst  227,  b. ;  3  Inst  110.)  The  same  rule  is  laid  down  in  Hale's  Summaiy  of  the  Pka 
of  the  Crown  (p.  267) ;  a  very  faidty  incorrect  piece,  never  revised  by  him^  nor  intended  fo 
the  press.  But,  as  his  lordship,  in 'his  History  of  the  Pleas  of  the  Crown,  jnstifieth  die  caB> 
trary  practice,  his  authority  is  clearly  on  the  other  side  of  the  question  :  and  his  aathontj  ii 
the  more  to  oe  regarded,  because  &e  had  seen  and  well  considered  the  passage  dttfd  bm 
Lord  Coke;  though  I  believe  the  rule  as  it  standeth,  in  Ms  summary,  hath  ooatribatedBiti 
little  to  the  confirming  many  people  in  Coke's  opinion.  Another  case,  which  I  take  to  keii 
exception  to  the  general  rule  contended  for  on  behalf  of  the  prisonersj  is,  when  by  the  iodii- 
glance  of  the  court,  and  the  consent  of  the  Attomey-Oenenu,  the  tnal  of  the  issue  ^oelkof 
afYcr  the  jury  sworn  and  charged ;  in  order  to  entitle  the  prisoner  to  some  advant^e  m  pMiK 
of  defence,  which  in  the  rigour  of  the  law  he  could  not  otherwise  be  entitled  to.  And  thk  I 
apprehend,  appeareth  from  the  case  of  Rookieood  (4  St  Tr.  &19),  which  also  was  dted  it  w 
bar.  In  that  case  the  jury  was  sworn  and  charged,  and  the  indictment  opened  by  tiia  kii^i 
counsel.  The  prisoner's  counsel  then  offered  some  exceptions  to  the  indictment,  aiiprdMH* 
ing,  as  they  said,  that  since  the  act  of  7  King  Will,  dedareth  that  the  exceptioos  thaoi 
mentioned  shall  not  be  taken  after  evidence  given,  the  prisoner,  t^  a  fitTourable  eonitiactMi 
of  the  act,  had  liberty  to  take  exceptions  an^^ime  oefore  evidence.  The  court  was  nnaaiisiMi^ 
of  opinion,  that  the  prisoner's  counsel  had  lapsed  their  time  for  taking  any  exoeptioBs  at  aO- 
that  the  proper  time  for  taking  exceptions  is  before  issue  joined,  or  at  least  before  the  jiiT 
sworn.  And  yet  it  being  a  case  of  life,  and  on  a  new  Act  of  Parliament,  the  oowi  did  wg» 
that,  in  that  instance  only,  the  counsel  should  be  at  liberty,  with  the  consent  of  the  AlSoM- 
Genend,  to  take  their  exceptions;  confining  themselves  to  the  ezeqitioiis  noitMiMd  ia  tk 
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Sevend  casea^  in  which  juries  have  been  discharged,  are  collected       ^^' 
in  Chitty's  Bum's  Justice,  tit.  Jurors.     R.  v.  Gauldy  where  a     nbwtom. 
jurjrman  was  taken  ill,  and  died.     [Coleridge,  J. — I  recollect  a        — - 
Gue  of  murder  tried  on  the  Western  Circuit,  by  Best,  C.  J. ;  a  uIk^It^ 
joiyman  was  taken  ill,  after  one  or   two   witnesses    had   been        Jury, 
Bxamined,  and  it  bein^  found  that  he  could  not  return,  a  new 
jniyiiian  was  sworn,  and  the  evidence  retaken.     Afterwards  objec- 
fckm  was  made  to  that  course ;  but  the  objection  was  not  sustained.] 
bi  a  case  of  murder  at  Coventry,  about  two  years  since,  Coltman, 
J«9  discharged  a  jury  under  circumstances  similar  to  the  present, 
ind  the  prisoner  was  again  tried  at  the  following  assizes,  and  then 
lequitted.     So,  in  Cobbetfs  case  (3  Bum's  Just.  974,  Chitty's  Ed. 
184^),  Lord  Tenterden  discharged  the  jury.     [Lord  Denmak, 
C»  J. — When  I  was  common  Serjeant,  I  tried  a  case,  in  which  the 

S  could  not  agree ;  I  remained  all  night  to  receive  the  verdict, 
on  the  following  day  consulted  Lord  Tenterden,  who  gave  his 
opinion  that  it  was  competent  to  me  to  discharge  the  jury,  and  I 
leoordingly  discharged  them.]  If  the  jury  are  taken  to  the  border 
gf  the  county,  then,  as  soon  as  the  judge  gets  into  the  next  county, 
the  jury  would  be  discharged  as  a  matter  of  course.  [Lord 
Denman,  C.  J. — How  is  the  warrant  of  commitment  got  rid  of? 
Coleridge,  J. — When  the  motion  was  made  I  suggested  this 
difficulty,  that  the  earlier  part  of  the  Habeas  Corpus  Act 
(31  Car.  2,  c  2,)  could  not  apply  to  this  case;  and  that  if  any 
daose  applied,  it  was  the  7th ;  but  then  the  7th  does  not  apply  o^netlrfor  the 
wntii  after  two  assizes  have  passed  from  the  date  of  commitment.  Crown. 
The  answer  was,  that  having  been  put  upon  her  trial,  and  the  jury 
liaving  been  improperly  dismissed,  she  was  discharged  by  due 
^^Rirse  of  law.]  The  gaoler  would  return  the  commitment; 
and  though  it  appeared  that  there  had  been  an  intermediate  gaol 
ielivery,  that  would  not  entitle  the  prisoner  to  be  discharged ; 
Because  the  Habeas  Corpus  Act  does  not  give  that  right  till  after 
a  second  assize  has  passed.  But,  further,  it  is  said,  an  abortive 
trial  has  taken  place ;  there  is,  however,  no  record  of  any  trial ;  no 
judgment  either  of  conviction  or  acquittal     It  must  be  admitted 

Hiy  of  which  they  cwuld  not  bare  the  benefit  in  arrest  of  judgment  The  prisoner's  counsel 
itrlinwl  to  ent^  into  their  exceptions  under  that  restriction,  and  so  the  trial  went  on,  but 
Ind  exeepdons  under  the  restrictions  of  that  act  been  taken  and  allowed,  the  indictment  must 
hwybeen  quashed :  and  the  junr  then  sworn  and  charged  must  have  been  discharged  without 
&na%  a  rerdict.  Lord  Chief  Justice  Holt  did  not  come  readily  into  the  expedient  proposed 
Vf  the  rest  of  the  judges,  of  letting  the  prisoner's  counsel  into  their  exceptions,  even  with  the 
of  the  Attomey-Qeneral,  and  in  the  conclusion  declareth  that  tne  attorney  could  not 
to  it,  wUess  he  would  also  amseiit  to  discharge  the  jury.  Upon  the  whole,  my 
is  that  all  general  rules  touching  the  administration  of  justice  must  be  so  understood 
w  to  be  made  consistent  with  the  fuuoamcntal  principles  of  justice ;  and,  consequently,  all 
BHM  where  a  strict  adherence  to  the  rule  would  clash  with  those  fundamental  principles  are 
to  be  eonsdered  as  so  many  exceptions  to  it.  The  cases  I  hare  mentioned,  and  many  others 
■rineh  xnight  be  mentioned,  are  exceptions  to  the  general  rule  insisted  on  on  bcbalt  of  the  pri- 
MMrs.  The  case  at  bar  is,  I  tliink,  an  exception  to  that  rule ;  and,  at  the  same  time,  stanoeth 
riev  of  the  incouTenieuces  mentioned  by  the  |)risoner's  counsel.  The  discharging  the  jury  m 
doi  ease  was  not  a  strain  on  the  prerogative :  it  was  not  done  to  tlie  prejudice  of  the  prisoners ; 
BB  the  oontrary.  it  was  intended  as  a  favour  to  them.  In  that  light  I  say  it  was  considered  by 
fte  eoort ;  in  tliat  li^t  it  was  considered  by  the  prisoners  and  their  counsel,  and  accordingly 
Bi^  pmed  it ;  and  m  that  light  Mr.  Attoi-ncy-Genural,  with  his  usual  candour,  consented  to 
it  Ana  in  that  light  I  know  of  no  objection  in  point  of  law  or  reason  to  it.  And,  therefore, 
I  BB  of  opinion  that  judgment  ought  not  to  be  arrested.*' 
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Rbo.  that  if  one  of  the  jury  dies  during  the  trial,  another  jury  may  be 
Newton,     sworn  to  try  the  pnsoner ;  but  the  judge  cannot  be  driven  to  make 

— r  _  a  juryman  sit  in  the  box  until  he  dies;  he  must,  therrfcHne,  judge 
DUcfu^^   when  the  proper  time  has  arrived  for  dischaij^ng  the  yaaj ;  and 

•^«<ry-  his  decision  cannot  be  reviewed.  It  is  difficult  to  see  how  it  could 
ever  be  made  the  ground  of  a  motion  in  arrest  of  judgment,  as  in 
KinhcKs  case ;  for,  upon  that  motion,  the  parties  would  be  con- 
fined to  matter  appearing  on  the  record ;  ana  the  fact  of  the  dis- 
charge of  the  jury  would  never  appear.  [Coleridge,  J. — I  think 
that  is  an  ar^ment  against  yourself;  because  the  greater  the 
difficulty  of  raising  the  question,  whether  the  judge  has  prc^)^ 
exerciscKl  his  discretion,  supposing  it  to  exist,  the  less  probable  is 
it  that  in  a  matter  so  important,  the  discretion  should  exist  at  alL] 
The  necessity  of  exercising  a  discretion  is  forced  upon  him.  (Md 
practices  cannot  be  much  relied  on ;  for  formerly  in  criminal  courts 
there  was  only  one  indictment  against  all  the  prisoners.  [Lord 
Denman,  C.  J. — Yes ;  and  the  jury,  at  the  end  of  the  day,  retired 
and  considered  all  the  cases  which  they  had  heard  during  the  day; 
and  then  gave  aU  the  verdicts  in  the  different  cases  together.]  In 
the  present  case  the  learned  judge  had  but  two  courses  to  pursue: 
either  to  discharge  the  jury,  or  to  take  them  to  the  border  of  the 
county,  where  they  would  be  discharged  by  the  effect  of  the  judge 
leaving  the  jurisdiction.     In  Conway  and  Lynch  v.  The  Qiceai(7 

The  Attoraev-  ^'  ^^^  -^^P*  ^^^j)  ^^^  question  was  raised  by  a  plea,  which  stated 
Qenend  for  the  circumstances  different  m)m  those  existing  m  the  present  case. 
Crown.  The  following  is  the  marginal  note  of  that  case : — **  A  jury  charged 

with  the  trial  of  persons  indicted  with  a  capital  offence  having 
remained  enclosed  for  a  considerable  time  to  consider  their  verdict, 
returned  into  court,  and  intimated  to  the  judge  that  there  was  no 
likelihood  of  their  agreeing,  who  thereupon  discharged  them  with- 
out consent,  and  without  objection  on  the  part  of  the  prisoners,  or 
of  the  crown,  and  without  any  fatality  having  occurred,  and 
remanded  the  prisoners.  The  prisoners  being  again  indicted  at 
the  following  assizes  for  the  same  offence,  put  in  pleas  in  the  nature 
of  pleas  puis  darrein  continuance.  The  crown  replied,  and  the  pri- 
soners demurred  to  the  replication.  Held,  that  the  demurrer 
should  have  been  allowed,  and  that  the  judge  had  no  discretion  to 
discharge  the  jury,  unless  a  case  of  evident  necessity  had  existed. 
Held,  also,  that  if  such  necessity  existed,  an  entry  of  the  fiwrts 
establishing  such  necessity  should  have  been  on  the  rec(»d.' 
(Crampton,  J.,  dissentiente.) 

Coleridge,  J. — In  Rex  v.  Edtoards  (4  Taunt.  309 ;  Rus&  & 
Ry.  224),  which  was  a  capital  case,  the  jury  were  discharged  oo 
account  of  the  illness  of  a  juryman ;  and  Blackstone  (4  Comm. 
360),  excepts  '*  cases  of  evident  necessity.** 

Sir  John  Jervis. — All  the  cases  are  collected  in  Chitty's  Bumi 
Justice,  tit  Jurors. 

Huddlestony  contra. — It  is  admitted  that  there  are  exceptioiis  to 
the  general  rule,  which  is  laid  down  with  the  utmost  distinctnes 
in  many  cases,  and  in  nearly  all  the  text  books  of  autlMxity.    b 
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1  InBt.  227  b.,  it  is  said,  ^^  a  jury  sworn  and  charged  in  a  case  of       Beo. 
Hfe  or  member  cannot  be  discharged  by  the  court  or  any  other,  but     ^  ^' 

they  ought  to  give  a  verdict;"  and  m3  Inst.  110,  ^^to  speak  it       

here,  once  for  al^lf  a  person  be  indicted  for  treason,  or  of  felony,    Practice— 
or  Iwceny,  and  plead  not  guilty,  and  thereupon  a  jury  is  returned        jury!''^ 
and  sworn,  their  verdict  must  be  received,  and  they  cannot  be  dis-        — 
diarged."    To  the  same  effect  is  2  Hawk.  P.  C.  c.  47,  s.  1 ;  Hale's 
Summary  of  the  Pleas  of  the  Crown,  Verdict,  267 ;  Viner's  Ab. 
Trial,  X.  E.  4;  Bac  Abr.  Juries,  G.  676;  Trials  per  Pais,  c.  12, 

5.  252 ;  C/uxdwick  v.  Hughes  (Carth.  465.)  In  KinlocKs  case^  Mr. 
ustice  Foster  calls  in  question  the  authority  of  Chadunck  v.  Huffhes, 
and  treats  it  as  an  extra-judicial  opinion.  The  attention  of  that 
learned  jud^e  was  not  drawn  to  the  case  of  R.  v.  Segar  (Comb. 
401),  in  which  the  same  question  was  raised  two  years  before. 
Further,  Chadunck  v.  Hughes  was  decided  in  1698,  long  after 
Ferraris  case  (T.  Raym.  84),  which  was  decided  in  1634,  out  to 
which  Mr.  Justice  Foster  refers  as  having  destroyed  the  common 
tradition  amongst  lawyers  upon  this  subject.  [Coleridge,  J. — 
In  J?.  V.  Segaty  the  jury  were  discharged  without  giving  a  verdict ; 
upon  that  there  seems  to  have  been  no  difference  of  opinion 
amongst  the  judges,  but  a  query  is  added  by  the  reporter.  Lord 
Denman,  C.  J. — And  Comberbach  is  not  a  reporter  of  great  au- 
thority.! Further,  in  KinlocKs  casCy  the  general  rule  was  not  dis- 
puted, but  the  judmnent  proceeded  upon  the  ground  that  that 
case  was  an  exception ;  and  Sir  Martin  Wright,  dissenting  from  Huddlestpn 
that  jud^ent,  said  **he  thought  it  safer  to  adhere  to  the  rule  of  ^"^^P^"®"'®"^- 
law,  which  is  clearly  laid  down  by  Lord  Coke,  than  upon  any 
account  to  establish  a  power  in  judges,  which  it  is  admitted  hath 
been  grossly  abused,  and  may  be  so  again."  Li  the  Eighth  Re- 
port of  the  Criminal  Law  Commissioners,  p.  155,  s.  9,  art  7,  the 
same  general  rule  is  stated ;  and  the  notion  of  the  judge  having  a 
general  discretion  to  exercise  as  to  the  time  at  which  he  may  pro- 
perly discharge  the  juir,  is  also  contradicted  by  the  old  practice  of 
taking  the  jury  to  the  border  of  the  county.  (1  Chitt.  Cr.  Law, 
634  ;  Bum's  Justice,  tit.  "Juror,"  citing  2  Hale,  297 ;  Trials  per 
Pais,  274,  285 ;  and  Morris  v.  Davis,  3  Car.  &  P.  427.)  In  Lord 
Delamere^s  case  (11  St.  Tr.  510),  the  jury  were  not  allowed  to 
separate ;  and  Herbert,  C.  J.,  fiilly  recognized  the  doctrine  laid 
down  by  Lord  Coke.  But  there  are  certain  well  recognized  ex- 
ceptions to  that  rule,  and  those  exceptions  exist  only  in  cases  of 
evident  necessity :  (4  Blac.  Com.  360.)  If,  for  instance,  the  pri- 
soner or  a  juryman  dies  or  is  taken  ill,  or  if  the  prisoner  requests 
it,  in  order  to  enable  him  to  make  another  defence,  the  judge  may 
discharge  the  jury ;  but  exci  pting  in  such  cases  he  has  no  discretion. 
Roohwoods  case  (4  St.  Tr.  649),  at  the  most,  only  shows  an 
opinion  of  the  judges  that  at  the  prisoner's  request,  and  for  his 
advantage,  and  with  the  consent  of  the  crown,  the  jury  might  be 
dischaiged  without  giving  a  verdict:  R.  v.  Gould  (Toml.  Law 
Diet.  Jury,  3),  where  the  discharge  of  the  jury  was  rendered 
necessary  by  the  death  of  a  juryman :  R.  v.  Edwards  (4  Taunt. 
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Rbo.        309 ;  Russ.  &  By.  224;  and  3  Camp.  207,  n.);  and  B.  v.  Sealbert(2 

^'         Leach  C.  L.  620^  706),  where  a  juryman  was  rendered  incapable 

Nbwtok.     j^y  j^^^^ .  ^  ^  Elizabeth  Meadows  (Fost  C.  L.  76) ;  and  it  v. 

Practice^  Stevenson  (2  Leach  C.  L.  546),  in  which  cases  the  prisoner  was 
^^^  taken  ill:  (A  v.  Sireek,  2  Car.  &  P.  413.)  [Patteson,  J.— The 
—  death  of  a  juryman,  or  of  the  prisoner,  is  a  case  of  neceanty;  bat 
not  the  illness  of  either.]  None  of  these  cases  go  the  length  d 
deciding  that  the  judge  has  any  discretion  as  to  what  is  a  leaaon- 
able  length  of  time  for  keeping  the  jury  together,  or  that  the 
termination  of  the  assizes  at  the  town  where  the  trial  takes  place 
is  such  a  case  of  evident  necessity  as  to  justify  the  dischaige  of  a 
jury.  A  case  occurred  at  Stafibni  some  years  ago,  which  oocupied 
ten  days,  and  Erskine,  J.,  who  tried  it,  was  prevented  fix)m  ap- 
pearing either  at  Shrewsbury  or  Hereford.  The  passage  dted 
from  Ferraris  ccuse  (Sir  T.  Saym.  84),  is  a  mere  dictunty  and  it  is 
doubtful  whether  that  was  a  capital  case.  Lideed,  Hawkins  (lib.  2, 
c  47,  s.  1,)  quotes  it  as  a  case  of  an  inferior  offence.  The  cases 
of  juries  being  discharged,  in  Kelinge's  Reports  (pp.  26,  52),  were 
decided  before  the  Revolution,  and  by  the  same  judges  who  decided 
Whitbread's  case.  In  Whitbreads  case  (2  St.  Tr.  827),  it  was  held 
that  the  jury  might  be  discharged  in  order  to  enable  the  crown  to 
get  more  evidence,  which  is  condemned  in  KMocKs  cas^y  and  oe^ 
tainly  would  not  be  sustained  now.  In  R.  v.  Stokes  (6  Car.  &  P. 
151),  the  jury  were  discharged  at  the  request  of  the  prisoner's 
Huddleston  counseL  In  IL  V.  Wardell  (Car.  &  M.  647),  although  one  of  the 
for  the  prisoner,  jury  was  a  near  relation  of  the  prisoner,  Erskine,  J.,  and  Undal, 
C.  J.,  thought  that  there  was  no  power  to  dischaige  the  jury.  In 
R.  V.  Wade  (Moo.  C.  C.  86),  the  jury  were  discharged  in  order 
that  a  witness  might  be  taught  the  nature  of  an  oath,  and  that 
was  held  wrong.  Conway  and  Lynch  v.  The  Queen  {1  Jr.  Law 
Rep.  149),  is  a  very  strong  authority  in  support  of  tne  present 
rule.  In  that  case  the  plea  and  replication  stated  the  £icts,  and 
the  objection  was  raised  by  demurrer ;  and,  after  much  discussion, 
three  of  the  learned  judges  decided  that  the  plea  was  a  good 
answer ;  that  mere  lapse  of  time,  without  a  prospect  of  agreement, 
was  Qo  sufficient  ground  for  discharging  the  jury.  [Coleridge,  J. 
— If  nothing  but  necessity  w^ill  justify  the  discharge,  what  is  to  be 
done  when  the  commission  is  at  an  end?]  There  must  be  some 
period  at  which  the  judge  will  be  compelled  to  leave  the  town; 
and  then,  perhaps,  the  case  of  necessity  would  arise.  There  must 
be  somethmg  of  a  very  strong  and  urgent  nature  to  justify  the 
deviation  from  the  general  rule.  [Patteson,  J. — What  authority 
is  there  for  asking  us  to  discharge  the  prisoner  on  habeas  corpus  f] 
It  was  done  in  R.  v.  Gouldy  and  there  is  no  other  remedy.  ([Pat- 
teson, J. —  The  statute  of  Charles  excepts  criminal  cases,  and  the 
writ  at  common  law  only  issues  upon  reasonable  ground  shown.] 
It  is  a  writ  of  right ;  and  upon  return  to  the  writ  it  would  appear 
that  the  prisoner  was  entitled  to  her  dischaige.  The  warrant  of 
commitment  would  not,  under  the  circumstances,  justify  her  de- 
tention. 
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Nbwtox. 


Praciiee — 

DUeharging 

Juty. 


LiOBD  Denhan^  C.  J. — Very  early  in  this  argument  I  put  the 
question  which  has  been  last  adverted  to.  This  person  was  sent  to 
prison  under  a  justice's  warranty  on  suspicion  of  navinff  committed 
a  crime,  to  be  discharged  by  due  course  of  law,  and  I  wished  to 
hear  in  what  manner  the  effect  of  that  warrant  was  got  rid  of. 
The  answer  given  is  this,  that  the  prisoner  has  been  put  upon  her 
trial  for  the  crime,  and  that  the  jury  were  improperly  discnarged, 
— ^that  they  were  improperly  set  at  liberty,  when  it  was  their  duty 
to  remain  together,  and  the  duty  of  the  judge  to  keep  them 
together ;  and  that,  therefore,  the  prisoner  is  now  entitled  to  be 
discharged.  Now,  in  the  first  place,  I  do  not  see  that  that  at  all 
follows  as  a  legal  or  logical  inference ;  it  seems  to  me  quite  possible 
that  a  jury  may  be  improperly  discharged,  and  yet  the  party 
charged  properly  remain  in  custody  for  trial  The  discharge  of 
the  jury  is  neither  an  acquittal  or  a  conviction — there  is  no  judg- 
ment— nothing  that  would  appear  upon  the  record,  unless  the  facts 
were  specially  stated  in  a  plea,  as  in  the  case  of  Conway  and  Lynch 
▼.  The  Queen,  In  the  first  place,  then,  protesting  that  I  do  not 
see  that  an  improper  discharge  of  the  jury  necessarily  entitles  the 
prisoner  to  be  discharged,  that  they  arc  at  all  convertible  terms, 
the  question  has  not  been  answered  whether  the  warrant  of  com- 
mitment still  continues  in  force ; — I  think  it  does,  and  that  there- 
fore this  person  has  no  right  to  be  discharged.  The  Court  of 
Qneen's  Bench  in  Ireland  is  a  great  authority,  and  the  case  in  that 
court  was  decided  upon  much  consideration  and  after  full  resort  to  lSJ^tS^^ 
all  the  cases,  which  are  discussed  with  much  learning ;  and  if  we  c.  J.  ' 

had  any  discretion  to  exercise,  I  think  that  we  ought  not  to  act 
upon  it  by  discharging  the  prisoner  upon  this  summary  applica- 
tion«  If  the  circumstances  afford  any  answer,  and  the  person  is 
brought  into  jeopardy  again,  they  ought  to  be  put  upon  the  record. 
I  think  it  ought  to  be  pleaded  by  the  prisoner  that  such  circum- 
stances had  taken  place  as  entitled  her  to  be  discharged,  so  that 
the  whole  matter  might  be  solemnly  argued.  The  question  is  cer- 
tainly one  of  great  importance.  Mr.  Huddleston  has  properly 
pointed  out  that  the  discretion  of  the  judge  may  be  mistaken,  or 
exercised  from  improper  motives;  but  I  do  not  sec  anything  in 
this  case  which  brings  it  within  the  authority  of  the  case  in  the 
Queen's  Bench  in  Ireland.  The  statement  of  the  facts  there  would 
fidl  quite  short  of  the  necessity  which  would  justify  the  discharge  of 
the  jury;  but  here  there  is  a  statement  of  circumstances  which 
in  many  cases  in  England  have  been  held  to  amount  to  that  ne- 
cessity— the  long  delay ;  the  impossibility  of  the  jury  agreeing ; 
and,  further,  the  necessity  of  the  judge  performing  duties  in  another 
place.  It  has  been  said  by  some  judges  that  no  rule  can  be  laid 
down  in  these  matters ;  but  the  fact  is,  that  there  must  be  rules 
and  exceptions  to  the  rules,  which  are  a  part  of  them ;  the  only 
difficulty  is  in  the  application  of  them  to  the  circumstances  which 
may  arise,  and  which  cannot  be  foreseen.  I  admit  that  a  necessity 
must  be  shown  in  order  to  justify  the  discharge  of  the  jury ;  but, 
then,  in  every  case  it  remains  to  consider  whether  that  necessity 
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Bbo.        exists ;  and  it  is  clear  that  the  judge  must  exercise  a  discretion  as 

Newtok.     ^^  ^^^  ^^^     ^  ^^^^  ^^^^^  ^^  appears  that  the  learned  judge  has 

— -  '     exercised  his  discretion  under  circumstances  which,  in  many  in- 

i^sdw^  stances,  have  been  held  in  this  country  a  complete  jastifksation; 

Jury,       and,  therefore,  without  entering  more  particulfurly  into  the  aigu- 

—        ment,  it  seems  to  me  that  the  judge  has  done  quite  ri^t;  but  if 

not,  I  am  of  opinion  that  a  wrong  discharge  of  the  jury  does  not 

give  the  prisoner  a  right  to  be  discharged ;  and  in  the  condunon 

to  which  I  come,  I  act  upon  the  persuasion  that  the  warrant  of 

commitment  still  remains  in  force. 

Patteson,  J. — This  is  an  application  for  a  writ  of  habeas  anjnu 
at  common  law ;  and  therefore  it  is  not  grantable  as  a  matter  of 
course,  but  only  upon  reasonable  grounds  being  shown.  Season- 
able grounds  may,  however,  be  supposed  to  have  been  shown  m 
this  case,  because  this  is  not  the  first  application  for  the  writ ;  a 
rule  has  already  been  granted  to  show  cause  why  the  writ  should 
not  issue ;  and  it  is  that  which  is  now  before  us;  so  that  upon  the 
crown  coming  in  and  showing  cause,  it  is  much  the  same  thing  as 
if  the  writ  had  issued  and  a  return  had  been  made.  The  proper 
steps  therefore  have  been  taken  here  to  call  upon  us  to  say  whe- 
ther the  writ  ought  to  be  issued.  Now  I  agree  with  my  lord  that 
the  custody  must  be  shown  to  be  illegal  in  order  to  induce  us  to 
grant  the  writ ;  and  it  is  attempted  to  be  shown  that  the  custody 
of  this  prisoner  is  illegal — that  the  original  commitment  is  spent, 
so  to  speak,  and  has  come  to  an  end,  and  that  the  prisoner  can  no 
longer  be  detained,  by  reason  of  the  fact  that  she  has  been  pot 
upon  her  trial,  and  that  that  trial  has  not  resulted  in  a  verdict.  But 
I  understand  she  still  remains  in  custody  under  the  original  com- 
mitment ;  and  if  that  be  so,  and  there  has  been  no  ti-ial  resulting 
in  a  verdict,  and  there  is  nothing  to  show  whether  she  is  guilty  or 
innocent  of  the  charge  which  is  made  against  her,  I  think  she  b 
properly  in  custody.  Even  supposing  that  there  was  great  reason 
to  doubt  whether  the  judge  was  right  in  discharging  the  jury,  stiU 
I  think  that  the  effect  of  that  cannot  be  to  get  rid  of  a  trial  alto- 
gether ;  but  I  do  not  agree  that  there  was  anything  wrong  in  the 
course  pursued  by  the  learned  judge  on  this  occasion.  l%e  facts 
here  go  further  than  they  did  in  Conway  v.  The  Queen.  The  repli- 
cation in  that  case  showed  that  the  jury  were  discharged  alter  a 
reasonable  time  had  elapsed  in  the  opinion  of  the  judge  and 
nothing  more ;  but  here  it  appears  that  the  business  of  the  asazes 
was  over;  the  judge  had  nothing  left  to  do  but  to  take  that  ver- 
dict. Then  what  was  he  to  do  ?  He  must  take  one  or  other  of 
two  courses.  He  must  either  have  remained  in  the  town  until 
one  of  the  jury  was  so  ill,  that  a  case  of  evident  necessity  arose, 
which  seems  absurd ;  or  he  must  have  taken  the  jury  with  him 
either  to  the  border  of  the  county,  or  if  you  please  all  round  the 
circuit.  Still  the  same  question  must  at  last  arise,  and  at  some 
time,  unless  they  agreed,  the  jury  must  be  discharged;  but  where 
the  judge  is  called  upon  to  go  to  the  next  circuit  town,  and  the 
jury  have  remained  m  deliberation  so  long  that  all  hope  of  their 


Judgment  of 
Patteson,  J. 
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coming  to  a  verdict  is  at  an  end,  I  cannot  see  what  necessity  there  ^^' 
is  for  the  judge  taking  the  jury  away  with  him,  or  staying  till  one  Kbwton. 
of  the  jury  is  so  ill  that  they  must  be  discharged.  If  the  case  — : 
occurred  m  the  beginning  or  the  middle  of  the  assizes,  and  before  DuSLl^ii^ 
the  business  was  concluded,  the  judge  acting  upon  his  opinion  that  •/t<ry- 
the  jury  had  been  detained  a  reasonable  time,  discharged  them, 
the  case  would  then  fall  within  the  decision  of  the  Irish  Court  of 
Queen's  Bench ;  but  here  is  the  additional  fact,  that  the  judge  was 
about  to  depart  to  the  next  county ;  which  brings  this  within  the 
authority  of  several  other  cases.  In  B.  v.  Shields  (28  St.  Tr.  618), 
three  prisoners  were  indicted  for  murder;  two  out  of  the  three 
were  acquitted ;  but  the  jury  were  unable  to  agree  upon  a  verdict 
as  to  the  third,  and  the  iudges,  being  about  to  depart  from  the 
county,  and  all  the  other  business  of  the  commission  having  been 
concluded,  the  jury  were  discharged.  Upon  the  next  trial  the 
prisoner's  counsel  requested  to  have  the  rule  discharging  the  for- 
mer jury  read ;  the  rule  was  accordingly  read ;  and  it  imported 
**  that  inasmuch  as  the  jury  could  not  m  anywise  agree,  and  that 
the  justices  were  about  to  depart  from  the  county,  the  business 
having  been  finished,  the  said  jury  were  ordered  to  be  discharged, 
and  the  prisoner  Shields  was  thereby  remanded,  that  he  uught 
abide  his  trial  at  the  next  sitting  of  the  commission."  (a)  Tnis 
case  comes  precisely  within  the  lacts  of  that  case ;  and  therefore 
I  think  that  that  evident  necessity  had  actually  arisen,  which  Mr. 
Huddlestan  admits  to  be  a  sufficient  justification  for  discharging 
the  jury. 

Coleridge,  J. — I  am  of  the  same  opinion.  We  must  take  it  Judgment  of 
upon  the  statement  and  the  affidavits  that  this  person  was  com-  Coleridge.  J. 
mitted  by  a  justice's  warrant  on  a  charge  of  a  capital  felony.  The 
case  is  therefore  excepted  out  of  the  operation  of  the  earner  sec- 
tions of  the  Habeas  Corpus  Act  (31  Car.  2,  c  2^;  and  the  time 
has  not  yet  expired  which  would  bring  it  within  tne  7th  section  of 
that  act.  This  therefore  is  an  application  at  common  law ;  and 
the  answer  would  be  the  return  ot  the  warrant,  unless  something 
18  shown  whereby  it  appears  that  that  warrant  has  spent  its  force 
and  no  longer  justifies  tne  detention  of  the  prisoner.  It  is  accord- 
ingly said  that  that  is  so ;  because  the  jury  have  been  discharged 
without  any  necessity  or  evident  necessity.  Now  these  are  terms 
which  have  been  so  often  used,  and  by  such  high  authority,  that  it 
may  seem  presumptuous  to  question  their  correctness ;  but  certainly 
if  thej  are  construed  strictly,  it  is  impossible  to  say  that  the  jury, 
even  m  a  capital  case,  cannot  be  dischai^ed  except  in  a  case  of  evi- 
dent necessity;  for  exceptions  to  the  rule  are  admitted  which  cer- 
tainly are  not  strictly  cases  of  necessity.  It  seems  to  me  that  the 
Juestion  in  every  case,  as  was  said  in  the  judgment  of  Mr.  Justice 
*06ter  in  KinlocKs  casey  is  whether,  under  aU  the  circumstances, 
there  has  been  a  proper  exercise  of  the  judicial  discretion ;  and 
that  is  the  true  question,  which  we  have  to  consider  in  the  present 

(a)  fitdUZMton  mentioned  fhtt  the  objection  was  not  taken  b?  the  prisoner's  counsel  in 

tlMl 
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Kbo.        cage.     Then  what  were  the  ciFCumstonces  of  this  case  ?    The  jury 
Newton,     were  locked  up  from  two  in  the  afternoon  to  eight  o'clock  on  the 

— -        following  morning ;  which  nobody  can  doubt  was  a  reasonable 
Ditchaiyinff  time  for  them  to  form  their  opinion.     But  in  the  morning  they 

^ury.  came  into  court  and  said  that  there  was  an  irrecondlable  dif- 
ference  of  opinion  amongst  them ;  it  was  the  last  morning  of  the 
assizes ;  the  duty  of  the  judge  called  him  to  another  place ;  but  it 
is  said  that  instead  of  then  discharging  them  he  might  have  taken 
them  to  the  border  of  the  county ;  and  if  he  had  so  done  and  had 
then  discharged  them^  I  understand  it  to  be  conceded  that  he 
would  have  done  rightly ;  but  if  that  be  so^  if  that  would  have 
been  a  proper  exercise  of  discretion,  can  it  be  an  improper  exer- 
cise of  discretion  to  have  discharged  them  at  once  ?  I  certainly 
think  not ;  and  we  are  not  pressed  at  all  by  the  decision  of  the 
Court  of  Queen's  Bench  in  Ireland ;  because  not  only  was  the 
circumstance  which  I  have  mentioned^  that  the  last  day  of  the 
assizes  had  arrived,  wanting  in  that  case,  but  the  absence  of  that 
fact  was  relied  upon  as  a  main  ground  of  the  judgment.  Instead, 
therefore,  of  being  an  authority  against  our  present  decision,  the 
inference  from  that  case  rather  is  that  the  mclination  of  those 
learned  judges  was  in  favour  of  the  view  which  we  have  taken. 
I  am  glad  that  this  case  has  been  thoroughly  sifted  and  discussed; 
because  putting  the  decision  as  I  do  upon  general  grounds  and 
holding  that  the  judge  has  a  discretion  to  exercise  in  every  case,  I 
think  it  of  great  importance  that  the  exercise  of  that  discreticm, 
which  is  certainly  liable  to  abuse,  should  be  open  to  thorough 
examination  in  every  case, 
^dgmentof         Erle,  J. — I  am  also  of  the  same  opinion.     It  appears  to  me 

'  *  that  the  word  ^*  necessity,"  as  affording  a  rule  to  guide  the  judge 

in  the  exercise  of  his  discretion  as  to  discharging  the  jury,  does 
not  import  an  absolute  inability  to  take  any  other  conrse,  but  only 
need  in  a  very  high  degree ;  and  the  judge  must  in  every  case 
exercise  his  discretion  in  deciding  whether  the  circumstances 
amount  to  that  degree  of  need.  I  doubt  very  much  whether  that 
discretion  ought  to  be  reviewed  in  this  form ;  but  if  it  is  subject 
to  that  review,  I  think  the  decision  of  the  judge  was  correct,  and 
that  there  was  in  this  case  that  degree  of  need  which  justified  the 
discharge  of  the  jury.  Rule  dUchargeJL 
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COUBT  OF  QUEEN'S  BENCH. 

February  24,  1849. 
Reg.  v.  Charretie  and  others,  (a) 

Sale  of  cadetcy  in  the  service  of  the  East  India  Company — Stat, 

49  Geo.  3,  c.  126. 

An  indictment,  wider  49  Geo,  3,  c.  126,  s,  3,  charged  the  defendant  with 
reeeimng  money  ^^for  the  appointment  and  nomination  of  A.  B,  to  a 
certain  office,  commission,  place,  and  employment,  then  being  under 
the  appointment  and  control  of  the  East  India  Company,  to  wit,  the 
office,  commission,  place,  and  employment  of  a  cadet  in  the  service  of 
the  East  India  Company,**  It  was  proved  that  the  directors  of  the 
E€ut  India  Company  in  turn  nominated  persons  as  cadets,  and  certi- 
fied thai  they  were  eligible  for  that  station,  and  that  the  persons  so 
naminaied  were  always  appointed  by  the  company ;  that,  upon  this 
appoinimejU  they  received  a  certificate  which,  upon  their  arrival  in 
India,  entitled  them,  as  vacancies  occurred,  to  commissions  in  the 
military  service  of  the  company. 

Held,  that  a  cadetcy  vxu,  within  the  meaning  of  the  statute,  an  "  office, 
commission,  place,  and  employment,** 

THE  first  count  charged  that  John  Charretie,  late  of  London,  Indictment. 
master  mariner,  J.  ±L,  late  of  the  same  place,  gentleman,  and 
A.,  the  wife  of  A.  S.,  late  of  the  same  place,  heretofore,  to 
wit,  on  the  Ist  day  of  November,  in  the  eighth  year  of  the 
reign  of  our  Sovereign  Lady  Queen  Victoria,  witn  force  and 
arms,  at  London  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  unlawfully  and  corruptly  did  receive,  have,  and 
take  from  one  William  Witherspoon  reward  and  profit,  to  wit, 
a  gam  of  money,  to  wit,  the  smn  of  2,000/.  of  the  moneys  of  the 
said  William  Witherspoon, ^r  the  appointment  and  nomination  of  a  Fi"*  co^nt 
certain  person^  to  wit,  one  William  fVhite  Witherspoon^  to  a  certain 
office^  commission,  place,  and  employment,  then  and  there  being 
under  the  appointment  and  control  of  the  East  India  Company, 
to  wit,  the  office,  commission,  place,  and  employment  of  a  cadet  m 
the  service  of  the  East  India  Company,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  a^inst  the  peace  of 
our  said  lady  the  Queen,  her  crown  and  dignity.  And  that  Sir 
William  Young,  bart.,  late  of  London  aforesaid,  then  and  there, 
to  wit,  on  the  day  and  year  aforesaid,  with  force  and  arms,  at 
London  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
imlawfully,  wilfully,  and  knowingly  did  aid,  abet,  and  assist  them 

(a)  ^Reported  by  A.  Bittlkbtok,  Esq.,  BairUter-at-Law. 
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^^°-        the  said  John  Charretie^  James  Rallett,  and  Anna  Stewart,  the 

CHAaRETiB  offence  and  misdemeanor  aforesaid  to  do  and  commit,  against  the 

AKD  OTHERS,  fonu  of  the  statute  in  such  case  made  and  provided,  and  against 

Sahqfa     ^^^  Pcacc  of  our  Said  lady  the  Queen,  her  crown  and  dignity. 

Cadetcy,         The  scvcnth  count  charged  that  the  said  John  Charretie,  James 

A^Geo^.m.  iiallett,  Anna  Stewart,  and  Sir  William  Young,  bart,  bwng  eiil 
disposed  persons,  heretofore,  to  wit,  on  the  day  and  year  afore- 
said,  with  force  and  arms,  at  London  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  unlawfully  and  corruptly  did,  amonsst 
themselves,  and  with  divers  other  evil  disposea  persona,  to  ue 
jurors  aforesaid  unknown,  conspire,  combme,  confederate,  and 
agree  together,  unlawfully  and  corruptly  to  bargain  for  the  enle  of 
a  certain  other  officcy  cammissionyplacey  and  employment^  then  and  there 

Seventh  ooont  being  under  the  appointment  and  control  of  Uie  £aat  India  Coiq- 
pany,  to  tmty  the  office^  cammissiany  pluce^  and  employment  of  a  cadA 
m  the  service  of  the  said  East  In^a  Company,  in  contempt  of  our 
said  lady  the  Queen  and  her  laws,  to  the  evil  example  of  all 
others,  and  against  the  peace  of  our  said  lady  the  Queen,  her 
crown  and  dignity. 

Upon  the  trial,  which  took  place  before  Lord  Denman,  C.  J^ 
in  London,  during  the  sittings  after  Hilary  Term,  1848,  the  defen- 
dant, Charretie,  was  found  guilty  upon  the  first  and  seventh 
counts  only.  The  father  of  William  White  Witherspoon  proved 
that  he  had  paid  a  large  sum  of  money  to  the  defendant  and  others 
for  procuring  the  appointment  of  the  said  TVlUiam  White  Wither- 
spoon as  a  cadet  in  the  service  of  the  East  India  Company ;  and 
it  was  also  proved  that  the  appointment  was  obtained  on  the  nomi- 

Facta.  nation  of  Sir  William  Young,  a  director  of  the  East  India  Com- 

pany. It  appeared  that  with  regard  to  cadetcies  in  the  company's 
service,  the  practice  was  that  each  of  the  directors  nominated  in 
turn,  and  that  if  the  party  nominated  was  eligible,  the  company 
invariably  appointed  the  nominee. 

The  following  is  the  form  of  petition  and  nomination. 
^^  Madras  or  Bombay.  The  Hon.  Court  of  Directors  of  the  East 
India  Company.  The  humble  petition  of  William  Wliite  Wither- 
spoon showeth,  that  your  petitioner  is  desirous  of  entering  the 
military  service  of  the  company  as  a  cadet  for  the  Madras  Infigmtry, 
to  which  he  has  been  nommated  by  Sir  William  Young,  bart,  at 
the  recommendation  of  his  father ;  and  should  he  be  so  fortunate 
as  to  appear  to  your  honours  eligible  for  that  station,  promises  to 
conduct  himself  with  fidelity  and  honour.  That  your  petitioner 
has  been  furnished  with  the  articles  of  war,  as  aldo  the  terms  and 
resolutions  of  the  court  of  the  9th  of  August,  1809,  and  the  7th 
of  March,  1823,  by  which  latter  resolution  it  \a  required  that  he 
shall  ^  as  a  condition  to  his  appointment  subscribe  to  the  militaiy 
fiind  of  his  respective  presidency,'  to  which  he  promises  faithfiilh 
to  conform,  as  also  to  all  the  rules,  orders,  and  r^ulations  whia 
have  been  or  may  be  established  by  the  Hon.  Court,  or  the 
Governor  and  Council  at  the  Presidency  to  which  he  is  appointed.* 
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Immediately  following  this  was  the  declaration  of  the  defendant^       ^'^* 
Sr  "William  x  oun^      ^  Charebtie 

'^Director's  Nomination. — I,  Sir  William  Young,  bart,  being   ahd  others. 
one  of  the  directors  of  the  East  India  Company,  beg  leave  to  pre-     saiTofa 
sent  the  petitioner,  William  White  Witherspoon,  as  a  cadet  for      Cadetcy, 
the  Madras  Infantry,  on  one  of  my  nominations  for  the  season,  *9^*M»«.i26. 
provided  he  shall  appear  eligible  to  you  for  that  station ;  and  I  do 
declare  that  from  the  character  given  of  him  by  his  father,  who 
certifies  that  he  is  well  acquainted  with  his  fanuly,  character  and 
ooimections,  he  is,  in  my  opmion,  a  fit  person  to  petition  the  East 
India  Company  for  the  aj^intment  he  now  solicits. 

**  Kecconmended  to  me  by  his  father. 

**  William  Young. 

^'  Examined  and  passed  the  27th  of  November,  1844,  by  J.  C. 
W.,  A.  H.,  St.  G.  T." 

The  examination  of  the  cadet  was  signed  at  the  foot  by  the 
defendant.  Sir  William  Young,  and  was  as  follows : — 

{Instructions  far^fiUmg  in  the  answers.  The  answers  to  the  following 
questions  must  be  written  by  the  cadet  himself,  in  the  presence  of  one 
of  the  clerks  of  the  Cadet  Qffice.) 

**  Examination  of  (here  insert  your  names\  cadet,  William 
White  Witherspoon." 

{Insert  name  of  the  director,  and  against  tlie  answer  write  the  name 
oftheperson  who  recommended  you  to  the  director.) 

Q^  Who  reconunended  ^ou  to  Sir  William  Young,  bart,  the  £?idesee. 
nominating  director  for  this  appointment  ? 

A»  My  father. 

The  questions  must  be  answered  decidedly,  as  by  the  resolution 
of  court  of  the  9th  of  August,  1809,  you  will  be  subject  to  dis- 
mission if  your  appomtment  has  been  obtained  by  improper 
means. 

Q.  Do  you  believe  that  any  person  has  received  or  is  to  receive 
any  pecuniary  consideration,  or  anything  convertible  in  any  mode 
into  a  pecuniary  benefit  on  account  of  your  nomination  ? 

A.  No. 

Q.  Are  you  aware  that  if  it  should  be  hereafter  discovered  that 
Tonr  appointment  has  been  obtained  by  improper  means,  you  will 
be  dismissed  and  rendered  ineligible  to  hold  any  situation  in  the 
eompainr's  service  again? 

^9>«  X  es* 

Cadet's  signature,  William  White  Witherspoon. 

**  I  do  hereby  dedare,  to  the  best  of  my  belief,  that  the  peti- 
tioner's answers  to  the  foregoing  questions  are  correct. 

(Signed)  "  William  Young." 

Thereupon  the  nominee  was,  as  usual,  entered  as  a  cadet ;  and 
received  a  certificate  on  parchment,  which  authorized  him  to  go  to 
India,  and  entitled  him,  after  his  arrival  there,  to  receive  in  his  turn 
a  ccnnmission  in  the  ndlitary  service  of  the  company.  The  certi- 
ficate was  not  produced  upon  the  trial,  nor  the  exact  form  of  it 
proved.     A  rule  nisi  having  been  obtuned  on  behalf  of  the  defen- 

YOL.  in.  2  Q 
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^^o.        dant  Charretie,  to  set  aside  the  verdict  for  the  crown  on  the  l«t 
Chabretie   aiid  7th  counts  of  the  indictment^  and  to  enter  it  for  the  defen- 

AND  OTHERS,  dant,  OF  fof  a  new  trial, 
Sale  of  a         "^hc   Attorney 'General^    Sir  F.    Thesigery    Ckarksan,  Peacodt, 
Cadetcy,      and  Forsyth^  showed  cause  during  last  Michaelmas  term  (Mondt?, 

49Gi».V.i26.  jj^^  20*)— The  Ist  count  of  this  indictment  is  founded  on  t^ 
49  Geo.  3»  c  126,  s.  3,  which  makes  it  a  misdemeanor  to  reoeire, 
have^  or  take  any  money,  profit,  or  reward  for  the  ajqKnntmeiit 
and  nomination  of  any  person  to  any  office,  commission^  plsoe,  or 
employment  under  the  control  of  the  East  India  Conqpany ;  and 
the  main  question  is,  whether  a  cadetc^  is  an  office,  commisBicB, 
place,  or  employment  within  the  meaning  of  that  section.  Tbe 
words  are  very  ^neral,  and  quite  large  enouj?li  to  include  t 
cadetcy,  which  is  m  truth  the  first  step  in  the  mmtaiy  service  of 
the  company.  It  is  treated  by  the  company  as  a  distinct  (dfee, 
and  is  recognized  by  the  Le^lature  as  the  subjoot  of  an  i^ipoiiit- 
ment:  (Stat  33  Geo.  3,  c  52,  ss.  59,  60.)  [CoLERiDGEy  i.—h 
a  cadet  bound  to  report  himself  on  his  arrival  in  India?  Is  be 
under  command  before  he  gets  his  commission?]  No  evidenee 
was  given  upon  that  point,  nor  as  to  the  time  when  his  pay  oon- 
mcnces ;  but  the  fact  is,  that  the  pay  conunences  as  soon  as  he 
embarks  for  India,  although  his  passage-money  is  not  paid.  His 
duty  is  not  to  loiter  by  the  way.  [Crawder^  for  the  defen- 
dant.— The  certificate  which  he  takes  with  him  should  have  been 

Armament  for    produced.]     It  was  probably  destroyed  as  useless  as  soon  as  the 

the  crown.  commission  was  obtained.  2.  Another  groimd,  upon  which  this 
rule  was  obtidned,  was,  that  Sir  W.  Young  had  no  power  <^  i^>- 

E ointment,  and  that  therefore  the  offence  was  not  complete;  tut 
e  could  only  nominate;  and  that  the  receipt  of  money  for  t 
nomination  to  an  office  was,  if  at  all,  an  offence  under  the  4di9 
and  not  the  3rd  section  of  the  statute ;  but  the  answer  is,  that  in 
this  case  the  money  was  paid  for  an  appointment,  not  a  m^ 
nomination;  and  it  is  immaterial  whether  Sir  William  Yoong 
could  appoint.  It  is  clear,  however,  that  in  effect  he  had  the 
appointment,  for  every  thing  proceeded  upon  his  nomination.  At 
all  events,  the  indictment  is  proved,  for  both  the  Ist  and  7th 
counts  allege  that  the  appointment  was  imder  the  control  of  the 
East  India  Company;  and  the  7th  would  be  sufficient  either 
under  the  3rd  or  4th  section  of  the  statute.  (They  referred  to 
Hibblewhite  v.  MMorine,  5  M.  &  W.  462.) 

Crowdery  and  Warren^  contr^ — The  main  ground  upon  whidk 
this  rule  was  obtained  is  this — ^that  the  prosecution  gave  no  evi- 
dence to  show  that  a  cadetcy  was  withm  the  statute.  The  cer- 
tificate on  parchment,  at  least,  should  have  been  produced ;  or,  if 
destroyed,  secondary  evidence  of  its  contents  given.  He  tem 
**  cadet'"  docs  not  in  itself  signify  any  cffice^  comndssiany  phuet,  m 
employment;  on  the  contrary,  it  is  defined  in  several  (Hctioiiaries 
to  mean  "  a  volunteer  in  the  army,  who  serves  in  expectation  of  t 
commission;"  (they  referred  to  Johnson's  Diet.;  Bichaidson's 
Diet. ;  EncyclopsBdia  Americ  J  and  Jacob's  Law  Diet.)  and  that 
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definition  is  correct     He  gets  no  pay  ;  and  on  his  arrival  in  India        '^^• 
there  may  be  no  vacancy.     Before  he  obtains  a  commission^  he    chai»btib 
may  chan^  his  mind.     A  cadet  is^  in  truth,  only  an  admitted  andothehs. 
candidate  for  a  commission ;  or,  if  he  is  more  than  that,  the  pro-     saUofa 
aecution  should  have  proved  it   The  statute  referred  to  (33  Geo.  3,     Cadetcy, 
c  52,  88.  69,  60)  does  not  use  any  of  the  four  terms  used  in^^^*^|3^«i26. 
this  indictment,  but  speaks  of  persons  being  appointed  ^^in  the 
eapaeiiy  of  cadets.^    [Coleridge,  J. — The  petition  of  the  can- 
cBoate,  which  was  in  evidence,  speaks  of  entering  the  miUtary  service 
€f  the  company  as  a  cadet  Jor  ihe  Madras  infantry.']     If  a  cadet  is 
properly  described  as   a   person   serving   in   expectation  of   a 
oommisfflon,  then  the  terms  of  the  petition  cannot  alter  the  fact 
[£rl.£,  J. — What  definition  can  you  give  of  the  word  vlace, 
which  excludes  this?]     There  cannot  be  a  place  without  auties 
and  without  emolument     [Erle,  J. — A  cadet  would  violate  his 
duty,  if  he  went  to  New  York  instead  of  the  East  Indies.]     He 
would  lose  his  commission ;  that  is  alL     The  words  of  a  penal  sta- 
tute are  to  be  construed  strictly.     At  all  events  the  1st  and  7th 
counts  are  not  proved.     The  1st  count  is  framed  under  sect  3  of 
49  Greo.  3,  c.  126 ;  which  applies  to  the  receipt  of  money  for  ap* 
pointing  and  nominating  to  a  place,  bv  the  person  who  has  the 
right  of  appointment,  and  is  mtended  to  prevent  the  sale  of 
pstronape  by  the  person  who  has  it    That  section,  therefore,  does 
not  appfy  to  this  case ;  because  Sir  W.  Young  had  not,  but  the 
East  Jjidia  Company  had,  the  right  of  appointment     The  4th  sec-  Aignment  for 
iaxm  of  the  statute,  which  prohibits  the  receipt  of  money  by  any  ^®  pn^ne"- 
person  using  his  interest^  soUcitatian,  petition,  or  request,  is  the  sec- 
tion applicable  to  a  case  like  the  present     The  7th  count  is  open 
to  the  same  objection ;  it  charges  a  conspiracy  to  bargain  cor- 
mptly  for  the  sale  of  "  an  office,  commission^  place,  and  emplov- 
ment  f  and  Sir  W.  Young  had  no  office  to  selL   In  both  counts  the 
oadetqr  is  described  as  an  *^  office,  commission,  place,  and  employ- 
ment,  and  it  is,  therefore,  not  enough  that  it  should  fall  under 
one  or  two  or  three  of  those  terms ;  it  must  answer  all  four,  or  the 
indictment  is  not  proved :  (A  v.  Joyce,  1  Russ.  on  Crimes,  86 ; 
B.  ▼.  WUUamsj  2  Car.  &  K.  61.)    [Lord  Denman,  C.  J.— In 
Beg.  V.  Gikhrist  (1  Car.  &  M.  224),  the  same  point  was  made,  but 
the  instrument  was  held  there  to  be  both  a  warrant  and  an  order 
toT  the  payment  of  money,  so  that  it  answered  the  description  in 
the  indictment     But  has  it  ever  been  held  necessary  to  prove  all 
the  terms,  by  which  a  thing  is  described?     Wightman,  J. — In 
the   case  of  R.  v.  WiUiams,  I   thought  that  if  the  instrument 
answered  one  term  only)  there  was  a  misdescription.    R.  v.  Crow- 
ther  (5  Car.  &  P.  316)  is  another  case  in  which  the  instrument 
answered  both  descriptions,  ^^  warrant  and  order  f  but  I  am  not 
aware  of  any  case  in  which  it  has  been  held  enough,  if  the  instru- 
ment fiilfilled  only  one  of  the  terms  applied  to  it.    Davison,  amicus 
emritE,  mentioned  that  he  had  cited  JB.  v.   Williams  before  Cress- 
well,  J.  who  had  declined  to  act  upon  it ;  but  had  expressed  his 
intention  of  conferring  with  Wightman,  J.,  on  the  subject.] 

2  Q  2  Cur.  adv.  vuU. 


504  cbhonal  law  casb& 

Reo.  _ 

r.  Judgment. 

AND  OTHERS.  LoRD  Denman,  C.  J.  HOW  delivered  the  judgment  of  the  court 
g^J^f^  — This  was  an  indictment  under  the  49  Geo.  3,  c.  126,  which  ex- 
Cadetcy,      tcnds  the  provisions  of  the  5  &  6  Edw.  6,  a  16,  to  offices,  com- 

49G«?.3,c.i26.  missions,  places,  and  employments  in  the  appointment  of  the  East 
India  Company.  It  charged  the  defendant  with  receiving  money 
for  an  appomtment  and  nomination  to  a  certain  office^  conunisffloii, 
place,  and  employment,  to  wit,  the  office,  conunission,  place,  and 
employment  of  a  cadet  in  the  East  India  Company's  service.  The 
only  question  remaining,  after  much  ingenious  discussion  at  the 
bar,  was,  whether  a  cadetship  was  proved  at  the  trial  to  fall  under 
any  one  of  these  several  terms.  Tne  money  was  to  be  paid  for  the 
nomination ;  and  it  was  perfectly  clear  from  the  official  documents 
themselves,  that  the  directors  have  the  power  to  nominate,  and 
that  in  this  instance  the  director's  nomination  was  made  in  faTour 
of  Mr.  Witherspoon,  whose  father  piud  1,000^  for  him  as  a  cad^ 
in  the  Madras  infantry.  A  proviso  to  the  nomination  is  annexed; 
that  is,  provided  he  shall  appear  eligible  for  the  situation,  but  all 
nominations  are  made  subject  to  that  condition.  In  determining 
whether  a  cadetship  falls  under  the  act,  as  an  office,  cammumky 

Judgment.  plac€y  or  employment^  we  must  consider  the  object  of  the  enact- 
ment. It  was  undoubtedly  to  prevent  all  corrupt  bargains  for  the 
sale  of  patronage  in  matters  of  public  concernments ;  and  with 
this  view  it  is  ifnmaterial  to  inquire  whether  that  to  which  the 
nomination  is  sold  can  be  described  with  the  most  critical  correct- 
ness by  any  one  of  these  terms,  rather  than  by  another :  each  of 
them  may  have  an  appropriate  technical  meaning,  and  yet  may, 
with  sufficient  accuracy,  answer  the  general  intention  of  the  act 
And  to  this  extent  we  think  the  description  is  right.  In  comnMn 
parlance,  we  should  not  ordinarily  say  that  a  mihtary  officer  hdds 
an  office,  or  that  a  judge  holds  a  commission ;  yet  that  language 
might  properly  be  used  respecting  them,  and  the  words  jJact  m 
employmerU  are  so  general  as  to  comprehend  every  kind  <^  adYSS- 
tageous  position  which  a  party  can  obtain  by  nomination  to  a  q>ecific 
thing.  A  cadetship  in  the  Madras  infantry  is  truly  described,  we 
think,  by  each  of  these  words.  Each  is  applicable,  and  pbunlT 
each  rektes  only  to  one  place  and  to  one  transaction.  We  think 
the  indictment,  therefore,  fully  proved ;  and  we  wish  to  add  that 
our  judgment  in  this  and  some  other  cases  has  been  delayed  hj 
an  accidental  circumstance,  and  not  by  any  doubt  on  the 

Rule 
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HOME  CIRCUIT. 

Essex  Lent  Assizes,  1849. 

March  7. 

(Before  Pabke,  B.) 

Reg.  t;.  Georqe  Prestney.  (a) 

Lawfulapprehension^StaU.  7  <$•  8  Geo.  4,  c.  30,  and  1  ^  2  WiU,  4,  c.  32. 

To  justify  the  apprehension  of  an  offender y  under  ]  Sf  2  fFill,  4,  c.  32 y 
9,  ZXyUis  only  necessary  thai  he  should  have  been  made  to  understandy 
by  the  person  authorized  under  that  section,  thai  he  is  required  to  teU 
his  Christian  name,  surname^  and  place  of  abode,  and  that  he  should 
have  refused  to  comply  with  such  requisition.  It  is  not  necessary  that 
he  should  have  been  required  both  to  quit  the  land  arid  cdso  to  tell  his 
name. 

Damage  done  to  a  fence  by  a  poacher^ s  dog  in  pursuit  of  gamCy  is  not  a 
^  maUcunuT  injury  within  the  meaning  of  stat  7  4*  8  Geo,  4,  c.  30,  s,  23. 

THE  prisoner  was  indicted  for  feloniously  cutting  and  wounding 
James  Purkiss.  The  first  count  alleged  an  intent  to  prevent 
the  prisoner's  lawful  apprehension  and  detainer ;  the  second^  an 
intent  to  disable  James  Purkiss ;  and  the  thirds  an  intent  to  do 
grievous  bodily  harm  to  James  Purkiss. 

It  appeared  that  the  prosecutor  found  the  prisoner  in  a  field 
which  was  in  the  occupation  of  the  prosecutor,  engaged  with 
another  man  in  ferreting  for  rabbits  in  the  hedge  of  the  field.  They 
had  a  dog  with  them,  wnich  had  done  some  slight  damage  to  the 
hedge  in  two  or  three  places  by  breaking  through  it.  In  the 
ooorse  of  his  examination,  the  prosecutor  deposed  as  follows : — ^^  I 
did  not  at  first  ask  the  prisoner  his  name,  or  tell  him  to  leave  the 

f  remises,  but  I  ran  after  him  and  seized  him  by  the  coat.  When 
first  ran  towards  him  he  tried  to  get  aw^y.  When  I  had  seized 
him,  I  said  to  him,  I  will  find  out  who  you  are.  We  had  a  struggle, 
and  he  fell.  I  held  him  down  and  struggled  with  him.  I  said  to 
him,  I  will  not  let  you  go  until  I  find  out  who  you  are.  I  should 
have  let  him  go  if  he  had  told  me  his  name.  I  did  not  want  to 
i^prehend  him.  I  told  him  it  was  my  field,  but  I  did  not  ask  him 
to  quit  it.  I  only  wanted  to  know  his  name.  He  could  not,  I  think, 
help  understanding  that  I  wanted  his  name.     It  was  well  known 

(a)  Reported  by  Pavl  Pa&nell,  Esq.,  Bamsier-at-Law. 
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Rbo.        in  the  neighbourhood  that  it  was  nnr  field    After  this  I  oontiimed 

Geoiiob      ^  ^^^'^  '^  ^^^  ^  minute  or  two.     He  then  got  his  hand  loose,  and 
Prbstkbt.    got  his  knife  and  stabbed  me  two  or  three  times  in  the  left  ann." 
rZwm  Bodtoell,  for  the  prisoner^  submitted  that  the  charge  ooold  not  be 

Apprt/tMMum  sustained  for  more  than  a  conunon  assault.  The  apprehension  and 
•nfTo^^i  ^®**^^®^  ^^  *^^  prisoner  by  the  prosecutor  being  both  unlawful; 
c.  30aiMn'^*2  for  that  by  the  statute  1  &  2  WilL  4,  c.  32,  s.  31,  before  zypK- 
Will,  i,  c.  32.  bending  the  prisoner,  the  prosecutor  was  boimd  to  ask  his  Chnstiin 
name,  surname,  and  place  of  abode,  and  also  to  require  Imn  to  quit 
the  land.  The  words  of  the  statute  are  ^'  that  where  any  persoD 
shall  be  found  on  any  land  in  the  day  time,  in  sean^  or  pursuit  of 
game  or  woodcocks,  snipes,  quails,  landrails,  or  conies,  it  shall  be 
lawful  for  the  occupier  of  the  land  to  require  the  person  so  found 
forthwith  to  quit  the  land  whereon  he  shall  be  so  found,  and  ak) 
to  tell  his  Christian  name,  surname,  and  place  of  abode;  and  in 
case  such  person  shall,  after  being  so  reqmred,  offend  by  refusing 
to  tell  his  real  name  or  place  of  abode,  or  by  giving  such  a  general 
description  of  his  place  of  abode  as  shall  oe  illusory  for  the  pur- 
pose of  discovery,  or  by  wilfully  continuing  or  returning  upon  the 
land,  it  shall  be  lawful  for  the  party  so  requiring  as  aforesaid  to 
apprehend  such  offender,  and  to  convey  him  before  a  justice  of 
the  peace,"  &c. 

T.  Chambersy  for  the  prosecution,  contended  that  the  arrest  of 
the  prisoner  was  lawful,  either  imder  the  statute  referred  to  (x 
even  under  stat.  7  &  8  Gea  4,  c.  30.  With  reference  to  the  la^ 
point,  he  cited  sect  23  of  that  statute,  which  makes  it  an  ofiencc 
'^  unlawfully  and  maliciously  to  cut,  break  down,  or  in  anywise 
destroy  any  fence  of  any  description,  or  any  part  thereof;  and 
sect.  28,  which,  for  the  more  effectual  apprehension  of  all  offenders 
against  the  acl^  gives  power  to  the  owner  of  the  property  injured 
immediately  to  apprehend,  without  a  warrant,  any  person  found 
committing  any  offence  against  the  act ;  and  he  contended  that 
the  injury  done  to  the  h^ge  by  the  dog  was  an  offence  within 
sect.  23. 
Judgment  of  Parke,  B. — The  question  is,  whether  the  apprehenmon  or  de- 
Parke,  B.  tention  were  lawful,  and  they  are  said  to  have  been  lawful  upon 
two  grounds:  First,  under  the  stat.  7  &  8  Geo.  4,  c  30;  and, 
secondly,  under  the  stat.  1  &  2  WilL  4,  c  32.  With  r^zard  totbe 
first  statute,  I  think  that  would  furnish  no  justification  to  the 
arrest.  To  constitute  an  offence  under  that  act,  the  injury  done 
must  be  unlawful  and  rnalidous ;  it  must  be  a  wanton  act  of  cutting 
or  the  like,  with  the  object  of  doing  damage  to  the  thing  injured. 
Here  there  was  no  spiteful  object  in  damaging  the  fence;  it  was 
done  merely  in  prosecution  of  the  intention  to  kill  the  game  or 
rabbits.  The  next  question  is,  whether  the  apprehension  or  ^ten- 
tion were  lawful  under  stat.  1  ft  2  WilL  4,  c.  32.  The  first  » 
prehension  of  the  prisoner,  by  seizing  him  by  the  coat,  was  plaauy 
wrongful.  But  the  detention  may  be  lawfuL  I  do  not  thmk  the 
construction  to  be  put  upon  the  act  is,  that  the  prosecutor  wtf 
bound  both  to  require  the  prisoner  to  quit  the  land  and  also  to 
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tell  his  name  and  place  of  abode,  but  that  he  was  at  liberty  to       Ebo. 
require  either  of  those  two  matters  of  the  prisoner,  and  that  the      q  ^' 
prisoner  was  bound  to  comply  with  whichever  the  prosecutor  de-    Phestkey. 
manded.  Then,  did  the  prosecutor  require  him  to  tell  his  Christian       r~r, 
name,  surname,  and  place  of  abode  ?      If  the  jury  are  satisfied  a^^^ 
that,  before  any  of  the  wounds  were  inflicted,  the  prosecutor  had   ^****^  *'«'»• 
conveyed  to  the  prisoner  that  he  wanted  to  know  the  prisoner's  J^^^'^'i 
Christian  name,  surname,  and  place  of  abode,  and  that  tiie  prisoner  ^'i^-  *,<?.  32. 
understood  what  was  required  of  him,  but  refused  to  comply  with 
ity  then  the  detainer  would  be  lawful,  and  the  prisoner  might  be 
oonvicted  upon  the  1st  count.     And  upon  this  question  l£e  ex- 
pression **  I  will  not  let  you  go  until  1  find  out  who  you  are," 
wiU  be  evidence  for  their  consideration,  {a) 

Verdict — Guilty  upon  the  first  count. 

Sentence —  Transportation  for  seven  years. 


2 


HOME  CIRCUIT. 

Kent  Lent  Assizes,  18^9. 

March  16. 

(Before  Wightman,  J.) 

Reg.  v.  Millen  and  another.  (*) 

Confession — Inducement, 

A  statement  made  by  one  of  two  prisoners  to  the  other  after  an  induce fnent 
auffgested  by  that  other  in  the  presence  of  the  constable  in  whose 
custody  they  are,  and  uncontradicted  by  the  constable,  is  inadmissible 
in  evidence. 

GEORGE  MILLEN   and    Henry  Sheepwash  were  indicted 
for  the  wilixd  murder  of  William  Law  at  Bethersden,  in  the 
oonnty  of  Kent.     It  appeared  that  upon  the  9th  of  February  the 

(a)  This  ruling  is  repugnant  to  the  roported  ruling  of  Williams,  J.,  in  Rex  t.  Long  (7 
C.  &  P.  314) ;  and  Wightman,  J.,  in  Rea.  v.  Lawrence  (Gloucester  Spring  Assises,  1843 ; 
1  BiumII  on  Crimes,  Greaye's  eoit..  Addenda,  xi.)  The  circumstances  of  the  former  case 
vere  ^erj  simihu:  to  tiiose  in  Beg.  t.  Prestney,  as  there  the  prosecutor  had  told  the  prisoner 
**  he  slionld  like  to  know  his  name,"  to  which  the  prisoner  seems  to  have  giyen  no  answer. 
Bvt  the  decision,  in  the  principal  case,  seems  more  consistent  with  the  language  of  the  statute 
nd  with  common  sense.  The  object  of  the  enactment  being  to  ensure  the  punishment  of  the 
offender,  it  seems  difficult  to  imagine  that  it  was  intended  that  an  offender  who  refused  to  give 
hit  Bune  diould  be  inrited  and  reauired  to  (juit  the  land  and  so  escape  before  it  could  be 
lawfiil  to  apprehend  him.  As  to  uie  mode  in  which  the  demand  of  name  and  place  of  abode 
is  to  be  made,  there  is  nothing  in  the  act  pointing  to  any  set  foim  of  expression.— Note  by 

THX  BbPORTBB. 

(6)  Beported  by  Pxul  Parnell,  Esq.,  Barrister-at-Law. 
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^^'       prisoner  Sheepwash  was  in  custody  upon  this  chazse,  together 

MiLLBN      with  a  man  named  Thomas  Oliver^  who  was  not  induded  m  this 

^^       indictment.      Oliver  and  Sheepwash  were  bein^  conveyed  from 

ANOTHKK.    Betherg^jen  to  Ashford^  a  distance  of  six  or  seven  nules,  in  die  charge 

^i^^a^!^^  of  a  man  named  Edward  Taunton^  the  constable  of  Bethersden. 

'   Georpre  Taunton,  the  son  of  the  constable,  was  driving  the  cart, 

but  Edward  Taunton,  the  constable,  was  sitting  immediately  behind 
and  could  hear  all  that  passed.  Oliver  said  to  Sheepwash,  "  Yon 
had  better  speak  the  truth."  Neither  Edward  Taunton  nor  Greorge 
Taunton  made  any  remark.  Sheepwash  then  made  a  statement 
which  all  the  others  who  were  in  tne  cart  heard. 

Deedes  and  TasseUy  for  the  prosecution,  proposed  to  put  this 
statement  in  evidence. 

T.  Chambers^  for  the  prisoner,  objected  that  this  was  a  statement 
made  after  an  inducement  sanctioned  by  the  constable,  and  was 
therefore  inadmissible. 

The  following  cases  were  cited :  Reg.  v.  Sarah  Taylor,  8  C  & 
P.  733 ;  R.  V.  Spencer,  7  C.  &  P.  776 ;  R.  v.  Thomas,  ibid.  345; 
A  V.  Court,  ibid.  496  ;  Gamer's  case,  1  D.  C  C.  329. 

WiGHTMAN,  J.,  retired  to  consult  Parke,  B.,  who  was  edttii^ 
in  the  other  court,  and,  upon  his  return,  ruled  Uiat  the  evidence 
was  inadmissible,  as  the  inducement  held  out  to  Oliveri^peared to 
have  the  sanction  of  the  constable  who  was  present  and  i^paiently 
assented  to  it. 

It  then  appeared  that,  the  same  evening,  after  Oliver  and 
Sheepwash  had  reached  Ashford,  and  while  they  were  at  the  house 
of  one  Vile,  the  constable  of  Ashford,  Sheepwash  made  anotha 
statement,  before  which  Vile,  the  constable,  said  to  him,  ^Yoq 
need  not  say  anything  unless  you  like." 

The  two  prisoners,  Edward  Taunton  the  constable^  and  his  son, 
left  Bethersden  at  eight  in  the  evening ;  they  arrived  at  Ashford 
in  the  cart  about  nine  o'clock ;  the  conversation,  in  which  thii 
statement  was  made  took  place  at  about  eleven  o'clock. 

WiGHTMAN,  J. — Held,  that  this  statement  was  inadmissible  as 
being  connected  with  the  same  inducement  as  the  former. 

Verdict— JSoM  guikg. 
Sentence — Deatk.{a) 

(a)  Oeorge  Millen  was  accordingly  execnted  at  Maidstone ;  bnt  Henrj  Sheqigiah  ra 
reprieyed  by  Her  Mi^esty,  and  sabeeqnentiy  was  transported  for  life. 
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CENTRAL  CRIMINAL  COURT. 

Septembeb  Session^  1848. 

(Before  Eble  and  Williams,  JJ.) 

Reg.  v.  DowLiNG.(a) 

Indictment  under  11  ^r  12  Vict  c,  12 — Prisonet's  right  to  have  indict' 
fnent  read  over — Right  to  a  copy  of  the  jury  panel — To  examine  a 
juror  on  the  voire  dire — Levying  war  against  the  Queen — Distinction 
between  a  spy  and  an  accomplice. 

On  a  trial  for  felony  the  prisoner  is  entitled  to  have  the  indictment  read 
over  slowly  once,  and  once  only, 

T%e  prisoner  is  not  entitled  to  a  copy  of  the  jury  panel;  a  juror  cannot 
be  examined  on  the  voire  dire  without  cause  being  first  shown.  To  con' 
stitutea  levying  of  war  under  the  \l  ^  12  Vict,  c.  12,  it  is  not  neces- 
sary that  there  should  have  been  any  actual  conflict.  Any  attempt  by 
force  or  intimidation  to  interfere  with  the  free  action  of  the  Govern- 
ment is  a  "  levying  war**  within  the  meaning  of  the  above  act.  Any 
attempt  to  substitute  another  form  of  Government  for  the  existing  one, 
or  to  dismember  the  United  Kingdom,  is  sufficient  to  sustain  a  count 
under  the  above  act  charging  the  intent  to  be  to  depose  the  Queen,  Sfc, 

If  several  persons  join  in  the  same  conspiracy,  some  intending  by  the 
means  employed  to  force  the  Government  to  change  their  measures, 
whilst  the  object  of  others  is  to  sever  Ireland  from  England,  each  is 
responsible  for  both  intents.  A  person  who  enters  into  a  conspiracy 
for  the  sole  purpose  of  detecting  and  betraying  it,  does  not  stricdy 
require  confirmation  as  an  accomplice,  although  his  evidence  should  be 
received  by  the  jury  with  caution, 

THE  prisoner  was  indicted  under  the  Crown  and  Government  Indictment  may 
Security  Act,  the  11  &  12  Vict  c.  12.  ^J^"*"*^ 

Before  the  trial  commenced, 

Kenealey,  for  the  prisoner,  desired  that  the  indictment  might  be 
read  over  three  times  slowly,  in  order  that  it  might  be  taken  down 
in  writing.  He  had  been  refused  a  copy  of  the  indictment,  and  was 
compellea  therefore  to  assert  a  right  which  the  prisoner  possessed. 

£rl£,  J. — In  consequence  oi  it  having  been  suggested  yes- 
terday that  this  application  would  be  made,  I  have  looked  into 
the  cases,  and  am  ot  opinion  that  the  prisoner  can  only  demand  to 
have  the  indictment  read  over  once.  It  is  absurd  to  suppose  that 
you  are  entitled  to  have  the  same  thing  read  over  three  times. 

Kenealey  submitted  that  the  prisoner  had  a  conunon  law  right  to 
that  which  he  claimed.  There  were  several  cases  in  the  state 
trials  in  which  the  indictment  had  been  read  over  twice,  and  in 

(a)  Rq)orted  by  B.  C.  Hobikson,  Esq.,  Baniiter-at-Lftw. 
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Bbo.        some  instances  three  times:    {WesUnCs  case,  2  St.  Tr.  912,  923; 

DowuNo.      Vane's  case,  6  St  Tr.  132;    RoseunlTs  case,  10  St  Tr.  152;  Gra- 

f^^^^^    ham's  case,  12  St.  Tr.  815 ;  RatcUfffs  case,  Foet  Cr.  L.  40,  42.) 

Govermneni       Erle,  J. — Were  not  those  cases  in  which  the  indictment  was  in 

Security  Act,  Latin,  the  second  reading  was  that  of  a  translation  into  En^ish, 

and  the  third  when  the  prisoner  was  given  in  charge  to  the  jury? 

Kenealey  said  that  such  was  the  case  in  some  instances,  but  there 
were  cases  where  it  had  been  read  twice  in  Latin,  smd  once  in 
English ;  but  the  principle  was  that  a  prisoner  ahould  have  the 
fullest  opportunity  of  knowing  the  nature  of  the  charge  against  him. 

Eble,  J. — I  rule  in  accordance  with  the  authorities  and  with 
universal  practice,  that  the  indictment  be  read  slowly  over  onoe, 
and  once  only. 
JmyptneL  Kenealey  then  applied  for  a  copy  of  the  jury  paneL     He  wm 

entitied  to  it  in  case  of  treason,  and  this  was  subetantially  thtt 
offence. 

Eble,  J.  (after  consulting  Williams,  J.) — ^This  is  an  oidinaiy 
case  of  felony,  and  the  proceedings  must  be  conducted  in  precisely 
the  same  wav  as  on  a  trial  for  sucm  a  charge.  We  therefiore  refuse 
the  application. 

Upon  a  juror  being  called  into  the  jury  box, 
Kotrv  dire,  Kenealey  required  that  he  might  be  sworn  on  the  vmre  dire,  in 

order  that  he  might  examine  him  with  a  view  to  a  challenge,  if 
necessary.  [Erle,  J. — You  cannot  do  tiiat  without  first  statn^ 
some  CTouna  for  the  proceeding.]  He  may  have  been  a  speciii 
constable,  and,  if  so,  I  shouM  certainly  challenge  him ;  but  I 
cannot  say  I  have  any  instructions  with  r^aid  to  this  particnkr 
individual.  # 

Eble,  J. — Then  I  must  refuse  your  application,  unless,  indeed, 
you  can  quote  some  authority  on  the  subject.  I  think  it  a  veiy 
unreasonable  thing  that  a  juryman  should  be  cross-examined 
without  your  having  received  any  information  respecting  him. 

A  jury  having  been  formed,  the  prisoner  was  then  given  in 
charge  upon  the  following  indictment : — 
Indictment  Central  Criminal  Court,  to  wit — The  jurors  for  our  lady  the 

ist  count  Queen,  upon  their  oath  present  that  Alfred  Dowling,  late  of  the  pa- 
rish ofChristchurch,  in  the  county  of  Surrey,  labourer,  with  sevenl 
others  named,  being  subjects  of  our  said  lady  the  Queen,  not  havii^ 
the  fear  of  God  before  their  eyes,  nor  weighing  the  duty  of  thdr 
allegiance,  but  wholly  withdrawing  the  love,  obedience,  fidefity 
and  allegiance  which  every  true  and  faithful  subject  of  our  sui 
lady  the  Queen  should  and  of  right  ought  to  bear  towards  our  said 
lady  the  Queen,  heretofore  and  after  the  paadng  of  an  act  of 
Parliament  made  and  passed  in  the  eleventh  year  of  the  reign  d 
Her  present  Majesty,  intituled  **  An  Act  for  the  better  Security 
of  the  Crown  and  Government  of  the  United  Kingdom,"  to  wit, 
on  the  fifteenth  day  of  August,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty-eight,  and  on  divers  other  days  and 
times  as  well  before  as  after  that  day,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  juiisdictioD 
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of  the  said  conrt,  wickedly  and  feloniously^  amongst  themselyes       Hbo. 
and  toother  With  cUyers  other  evil  disposed  persons  to  the  jurors    do^i^o 
aforesaid  unknown,   did  compass,    ima^ne,  invent,  devise    and        — 
intend  to  leinr  war  against  our  said  hay  the  Queen  within  that    ^JJJJJJ^ji 
part  of  the  United  Kmgdom  of  Great  Britain  and  Ireland  called  Security  Act, 
England,  in  order  by  force  and  constraint  to  compel  her  to  change       — 
her  measures  and  counsels,  and  the  said  compassing,  imagination, 
invention,   device  and  intention   did   then  and  there  express, 
utter  and   declare,  by  divers  overt  acts  and  deeds  hereinafter 
mentioned;  that  is  to  say,  in  order  to  fulfil  and  perfect  and  bring 
to  effect  their  felonious  compassing,  imagination,  invention,  device 
and  intention  aforesaid,  they  the  said  Alfred  Dowling,  and  the 
others,  on  the  said  fifteenth  day  of  August,  in  the  year  of  our  Lord 
aforesaid,  and  on  divers  other  days  and  times  as  well  before  as 
after  that  day,  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
wickedly  and  feloniously  did  assemble,  meet,  conspire,  consult  and 
agree  amongst  themselves,  and  tc^ether  with  divers  evil  disposed 
persons  to  the  jurors  aforesaid  unknown,  to  stir  up,  raise,  make 
and  levy  insurrection,  rebellion   and  war  against  our  said  lady 
the  Queen  within  this  realm,  and  to  overthrow  and  destroy  the 
constitution  and  government  by  law  established  within  this  realm; 
and  further,  to  £lfil,  perfect  and  bring  to  effect  their  felonious 
compassing,  imagination,  invention,  device  and  intention  aforesaid, 
they  the  ssdd   Alfred  Dowling,   and   the  others  mentioned,  on  Indictment 
the  said  fifteenth  day  of  Au^st,  in  the  year  of  our  Lord  aforesaid,  ^"^  ^^^ 
and  on  divers  other  days  and  times  as  well  before  as  after  that  day, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  wickedly  and 
feloniously  did  purchase,  procure,  provide,  and  have  divers  large 
quantities  of  arms,  to  wit,  swords,  daggers,  pikes,  bayonets,  guns, 
and  pistols,  and  divers  large  quantities  of  ammunition,  to  wit,  gun- 
powder, leaden  bullets,  and  shftt,  with  intent  therewith  to  arm 
themselves  and  other  evil  disposed  persons,  in  order  to  attack,  resist, 
fi^ht  with,  kill  and  destroy  the  soldiers,  troops,  and  forces  of  our 
said  lady  the  Queen,  and  the  police  constables  and  peace  ofiScers 
acting  in  the  execution  of  their  duty  within  this  reahn ;  and  to 
raise,  make  and  levy  insurrection,  rebellion  and  war  against  our 
said  lady  the  Queen  within  this  realm ;  and  further,  to  fulfil,  per- 
fect, and  brin^  to  effect  their  felonious  compassing,  imamnation, 
invention,  device  and  intention  aforesaid,  they  the  said  Alfred 
IX>wling,  and  the  others  mentioned,  on  the  said  fifteenth  day  of 
August,  in  the  year  of  our  Lord  aforesaid,  and  on  divers  other 
days  and  times  as  well  before  as  after  that  day,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  wickedly  and  feloniously  did 
assemble,  meet,  conspire,  consult,  and    agree  together  amongst 
th^nselves,  and  together  with  divers  other  evil  disposed  persons  to 
the  jurors  aforesaid  unknown,  to  set  fire  to,  bum,  and  destroy 
divers  police  stations,  railway  stations,  houses  and  buildings,  and 
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^^'  to  provide  and  prepare  divers  combustibles  and  materials  for  the 
Doweling,  purpose  of  setting  nre  to,  burnings  and  destroying  die  same;  and 
^  —  _,    further,  to  fulfiL  perfect  and  bring  to  effect  their  fekmioiia  oom- 

Croton  etna  ..  •      S  •  x»j«  j'^^i  c :j 

Government  passing,  imaginations,  mvention,  device  and  intention  araffeayd, 
Security  Act,  (hcj  the  Said  Alfred  Dowling,  and  the  others  mentioned,  on  tlie 
said  fifteenth  day  of  August,  in  the  year  of  our  Lord  aforenid, 
and  on  divers  other  days  and  times  as  well  before  as  after  tint 
day,  with  force  and  arms,  at  the  parish  aforesaid,  in  tlie  county 
aforesaid,  and  within  the  iurisdiction  of  the  said  courty  wkd^edlj 
and  feloniously  did  enrol  themselves  as,  and  became  and  were^ 
members  of  divers  uiila¥7iul,  secret  and  dangerous  aaBociatioiii^ 
clubs  and  confederacies,  holding  secret  correspondence  and  com- 
munications with  each  other,  for  the  purpose  of  organiring,  laion^ 
making  and  levying  insurrection,  rebellion,  and  war  within  dug 
realm :  in  contempt  of  our  lady  the  Queen  and  her  law^  to  the 
evil  example  of  all  others  in  the  like  case,  offending  against  the 
form  of  the  statute  in  that  case  made  and  provided,  and  against  the 
peace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 
Indictment  The  2nd  count  averred  the  compassing  and  intent  to  be  to 

2nd  count  deprive  and  depose  our  Sovereign  lady  the  Queen  from  the  style, 
honour,  and  royal  name  of  the  imperial  crown  of  the  United  King- 
dom of  Great  Britain  and  Irelana,  and  was  in  all  other  rejects 
the  same  as  the  1st  count. 
Stat  11  &12  The  indictment  was  preferred  under  the  3rd  sect,  of  11  &  li 
Victc.  12,8.3.  Vict,  c  12,  which  enacts  ^  that  if  any  person  whatsoever,  after 
the  passing  of  this  act,  shall,  within  the  United  Kingdom  or  witli- 
out,  compass,  imagine,  invent,  devise  or  intend  to  deprive  or 
depose  our  most  gracious  lady  the  Queen,  her  heirs  or  sucoeason, 
from  the  style,  honour,  or  royal  name  of  the  imperial  crown  <tf  tbe 
United  Kingdom,  or  of  any  other  of  her  Majesty's  dcmunicMis  and 
countries,  or  to  levy  war  against  her  Majesty,  her  heirs  or  socoo- 
sors,  within  any  part  of  the  United  Kingdom,  in  order,  by  foroeor 
constraint,  to  compel  her  or  them'to  change  her  or  their  measures 
or  counsels,  or  in  order  to  put  any  force  or  construnt  upon,  or  in 
order  to  intimidate  or  overawe  both  houses  or  either  house  d  Par- 
liament, or  to  move  or  stir  any  foreigner  or  stranger  with  force  to 
invade  the  United  Kingdom,  or  any  other  her  Majesty's  dominioDS 
or  countries,  under  the  obeisance  of  her  Majesty,  her  h^rs  or 
successors,  and  such  compassings,  imaginations,  inventions,  devices 
or  intentions,  or  any  of  them,  shall  express,  utter]  or  dedare  by 
publishing  any  printing  or  writing,  or  by  open  and  advised  speak- 
ing, or  bv  any  overt  act  or  deed,  every  person  so  offending  shall  be 
guilty  of  felony,"  &c 
Evidence  The  evidence  showed  that  the  prisoner,  with  many  other  per- 

sons, some  included  in  this  indictment,  and  some  not,  had  OTgamaed 
large  bodies  of  men,  some  as  chartists,  some  as  Irish  confederates^ 
with  the  view  of  obtaining  by  any  means  the  people^s  charter  and 
the  repeal  of  the  union  respectively ;  that  tney  had  clubs,  with 
class  leaders,  wardens,  delegates,  ike  ;  that  they  held  meeting  at 
which  they  were  harangued  and  organized;    that  they  had  raeed 
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parties  of  fighting  men,  parties  who  were  to  bum  houses,  &c,  to       ^b^'* 
create  a  diversion  in  favour  of  those  fighting,  and,  finally,  that  it    Dowlino. 
was  agreed  the  attempt  should  be  made  on  August  16th,  on  which    p~~"    . 
night  a  considerable  number  of  the  conspirators  were  found  at  the    Government 
several  appointed  places  of  meeting,  provided  with  arms,  combus-  Secwity  Act, 
tibles,  &c-     Powell,  who  joined  the  conspiracy,  as  he  said,  only  to 
betray  it,  was  the  principal  witness. 

Kenealeyy  in  his  address  to  the  jury,  contended  that  it  was  neces-  Kenealey,  for 
aary  for  them  to  be  satisfied,  before  tiiey  could  convict  the  prisoner,  *^®  priaoner. 
tbat  he  had  intended  to  levy  war  against  his  Sovereign,  and  to 
overthrow  the  crown  and  government  of  the  realm,  or  to  levy  war 
against  the  Queen,  to  compel  her  to  change  her  measures.  The 
question  was  not  whether  there  was  a  conspiracy,  whether  a  num- 
ber of  pikes  and  bludgeons,  or  a  mass  of  combustibles,  were  col- 
lected t(^ether.  The  nature  of  treason  was  defined  by  the  25 
Edw.  3  to  be  the  levying  war  against  the  Sovereign,  or  adhering 
to  his  enemies.  Nothing  is  said  about  conspiracy.  There  were 
several  subsequent  acts  extendii^  the  defimtion,  but  these  were 
all  repealed  by  the  1st  Edw.  6.  The  meaning  of  levying  war  is 
given  by  Lord  Coke,  and,  after  mentioning  several  instances,  the 
reason  he  ^ves  is  this,  b^use  those  who  do  these  acts  take  upon 
them  royal  authority,  which  is  against  the  King.  [Erle,  tJ . — 
Lord  Coke  speaks  of  persons  assembling  together  to  take  prisoners 
oat  of  prison.  Do  not  they  assume  that  species  of  royal  authority 
which  Lord  Coke  intends?  He  surely  cannot  mean  the  assumption 
of  all  the  power  and  authority  of  the  Sovereign.]  But  Lord  Coke 
goes  on  to  say — ^there  is  a  diversity  between  levying  war  and  com- 
mitting a  great  riol^  a  rout,  or  an  unlawful  assembly,  and  that,  I 
apprehend^  is  the  distinction  here.  The  conspiracy,  tiie  riot,  can- 
not be  denied,  but  can  this  man  be  said  to  have  contemplated  the 
levying  of  war?  Lord  Hale  says,  in  1  Hale,  131,  "  But  a  bare 
conspiracy,  or  consultations  of  persons  to  levy  a  war,  and  to  provide 
weapons  for  that  purpose,  though  it  may  amount  in  some  cases  to 
an  overt  act  of  compassing  the  King's  death,  vet  it  is  not  a  levying 
(tf  war."  He  gives  the  instance  of  Hotspur  having  raised  a  rebef 
Hon  against  Henry  4th,  when  his  father,  the  Earl  of  Northumber- 
knd,  marched  an  army  towards  the  contending  parties,  but,  being 
interoepted  by  the  Earl  of  Westmoreland,  ne  returned  home. 
There  seemed  to  be  little  doubt  that  his  object  was  to  assist  his 
soDy  although  that  object  had  not  been  declared;  but  it  was 
dedared  that  he  had  committed  no  treason ;  Lord  Hale  says,  **  It 
appears  not  what  the  reason  of  that  judgment  was,  whether  it  was 
thought  only  a  compassing  to  levy  war,  and  no  war  actually  levied 
by  him,''&c.  This  was  as  strong  a  case  as  could  be  put  to  show 
tne  difference  between  a  ^reat  riot  and  the  levying  of  war.  In 
this  case  the  prisoner  might  have  hoped  by  the  demonstration 
proposed  to  call  public  attention  to  the  miseries  under  which 
the  lower  classes  laboured;  he  might,  even  with  others,  have 
sought  to  operate  upon  their  fears ;  but  this  would  not  consti- 
tute a  levying  of  war  within  the  meaning  of  the  statute. 
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Rbo  Erle,  J.  (In  summing  up.)— The  indictment  is  diTisible  into  two 

DowLiMo  ^^^<^  parts :  first,  the  criminal  intent :  secondly,  the  overt  acts,  hj 

—  '  means  of  which  such  intent  was  carried  out.      The  law  requires 
GotwmmS^  proof,  to  the  satisfaction  of  the  jury,  that  such  intent  ejostea^  and 

Security  Act,  that  such  ovcrt  acts  wcrc  committed.     The  meaning  of  the  part 

—  of  the  1st  count  of  the  indictment,  which  chafes  the  prisoner 
with  the  intention  of  levying  war  against  the  Queen,  and  com- 
pelling her  by  force  to  make  changes  in  the  constitution^  though 
perfectly  well  understood  by  persons  conversant  with  law,  is  m 
some  respects  different  from  the  popular  acceptation  of  the  teno. 
If  you  are  satisfied  that  the  prisoner  has,  with  others,  intended  to 
use  force  to  prevent  the  government  from  the  free  exenase  of  any 
of  its  lawful  powers,  the  prisoner  must  be  considered  as  havii^ 
the  intention  under  the  statute  to  levy  war  against  the  Queen. 
It  is  not  necessary  that  such  persons  should  mpear  in  arm&--that 
thejr  should  appear  in  military  army  or  dispiky  mffitery  baiinen. 
It  IS  evident  that  numbers  assembled  without  mihtary  discipline, 
and  possessing  only  the  arms  which  they  themselves  could  furnish 
mi^ht  produce  a  formidable  contest  and  powerful  resistance  to  the 
autnonties.  That  there  should  have  oeen  an  actual  conflict  is 
unnecessary.  The  basis  of  the  crime  is  the  intent,  and  as  soon  as 
such  intent  is  evinced  by  acts  the  offence  is  complete,  thou^  no 
actual  conflict  has  occunred.  Much  has  been  said  respecting  the 
similarity  between  the  present  offence  and  an  ordinary  riot.  The 
distinction  consists  in  the  nature  of  the  objects  for  which  the 

^®*  J-  parties  assemble.      If  the  purpose  is  a  private  one,  the  ofienoe 

IS  a  riot ;  but  if  the  purpose  is  public  and  general,  it  is  a  levying 
war.     The  same  assembly  with  the  same  arms  mi^t,  by  a  mete 
difference  in  the  intent  with  which  such  an  assembly  was  convened, 
be  either  a  riot  or  a  levying  war.     The  object  of  the  prisoner  wss 
alleged  in  the  Ist  count  of  this  indictment  to  be  to  compel  the 
Queen  by  force  to  change  her  measures  and  counsels.     If  that  is 
established  to  your  satisfaction  there  can  be  no  doubt  that  it  wi0 
a  public  purpose,  and  that  the  offence  bears  no  relation  to  that  ot 
riot.  If,  then,  the  prisoner's  intent  was  to  interfere  by  force  in  any 
way  with  the  free  action  of  the  government ;  if  the  object  wii^ 
for  instance,  to  intimidate   the   government  into    granting  the 
charter,  or  to  obtain  by  violence  and  terror  the  repeal  of  t£s  act 
of  union  between  Great  Britain  and  Ireland,  or  if  the  object  wad 
m  any  degree  to  interfere  with  the  military  posts, — ^if  persons  con- 
spire for  any  of  these  purposes,  and  it  is  proved  that  their  inten- 
tion was  to  assemble  in  numbers  and  armed ;  if  their  intention 
was  to  make  what  may  be  shortly  termed  insurrection,  it  must  be 
considered  a  levying  of  war  against  the  Queen  within  tiie  meanii^ 
of  the  act.     The  question,  therefore,  as  to  the  first  part  of  the 
indictment,  namely,  the  criminal  intention,  is  whether  tne  prisoner 
had  or  had  not  the  intention  of  making  an  insurrection  agamst  die 
Queen  or  the  government.     The  law  further  requires  that  soch 
intention  should  be  acted  upon,  for  the  intention  is  confined  to  the 
mind  of  the  person  who  forms  it,  and  no  offence  is  committed  nntO 
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this  Intention  Is  acted  upon  and  shown  by  some  overt  act ;  such       ^^^^ 
overt  act  must  be  stated  in  the  indictment  and  must  be  proved         «. 
to  the  satisfaction  of  a  jury.     In  this  case  four  overt  acts  are    ^^^^'^'^' 
charged,  and  if  any  one  of  them  is  clearly  established  to  your    Crown  and 
min^  and  is  proved  to  have  been  done  with  either  of  the  intents  ;£^^SrSrf 
kud  in  the  indictment,  the  prisoner  is  guiltv.     Another  rule  of        — 
law  is,  that  if  two  or  more  persons  engage  in  the  pursuit  of  a  com- 
mon criminal  purpose,  and  the  jury  are  satisfied  that  they  are  so 
combined,  then  the  act  of  any  one  of  them  in  furtherance  of  that 
purpose,  is  the  act  of  alL     So  in  this  case  if  it  is  made  out  to  your 
eatis&ction  that  the  prisoner  conspired  with  others  with  the  pur- 
pose of  making  an  insurrection,  the  act  of  any  one  conspirator  in 
pursuance  of  such  an  object  must  be  taken  as  the  act  of  the 
TOisoner ;  but  it  must  first  be  proved  that  the  prisoner  conspired. 
The  first  overt  act  charged  the  prisoner  that  he  with  others  con- 
sulted and  conspired  to  raise,  make,  and  levy  insurrection,  rebellion, 
and  war  against  the  Queen.     The  second  charged  him  with  con- 
spiring with  others  to  purchase  and  procure  arms  for  the  purpose 
of  making  an  insurrection,  &c     The  third,  that  he  with  others  did 
assemble,  consult  and  conspire  to  set  fire  to  several  police  stations, 
&c ;  and  the  fourth,  that  he  with  others  had  enrolled  himself  as  a 
member  of  divers   illegal   associations    corresponding  with  each 
other  for  the  purpose  of  organizing  insurrection,  &c.     In  the  2nd 
count  the  overt  acts  are  identical ;  the  intent  only  being  varied. 
In  order  to  make  out  the  Intent  laid  in  the  2nd  count,  namely,  the  ^le,  J. 
intent  to  deprive  and  depose  the  Queen  from  her  name,  style,  and 
title  of  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  it  is  for  you  to  consider  whether  the  prisoner,  and  the 
others  with  whom  he  acted,  intended  to  subvert  the  monarchical 
institutions  of  the  country.     K  this  was  the  intention,  they  must 
have  intended  to  deprive  the   Queen  of  her   royal  style  and 
title — ^to    depose    her.      K,    moreover,    the    prisoner    intended 
by   force  to  sever  Ireland  from   the   Crown   of   England,    or 
intended  to  take  away  the   royal  authority  over   Ireland,  this 
also  would  amount  to  a  deposition  of  the  Queen  from  the  style 
and  title  of  the  imperial  crown  of  Great  Britain  and  Ireland.     If, 
in  pursuance  of  any  such  intention,  the  prisoner  has  committed 
any  one  of  the  overt  acts  mentioned,  the  2nd  count  is  proved. 
Again,  if  you  shall  think  that  some  of  the  parties  entered  into  the 
conspiracy  intending  to  resist  the  authority  of  the  Queen  in  Eng- 
land, whilst  others  (not  so  much  caring  for  this  object,  and  Indif- 
ferent whether  it  were  efiected  or  not,)  intended  to  destroy  the 
authority  of  the  Queen  in  Ireland,  co-operating  by  the  same  means 
to  produce  each  the  result  he  desired,  and,  each  careless  whether 
or  not  the  purpose  of  the  others  was  efiected,  then  both  parties 
must  be  considered  as  adopting  both  purposes.     In  referring  to  the 
evidence  of  Powell,  the  learned  judge  said  that,  although  he  had 
been  designated  as  a  spy  or  traitor,  and  an  accomplice,  if  his  object 
in  entering  into  the  confederacy  was  not  to  deceive  or  entrap  any 
one,  but  to  serve  his  country,  he  was  entitled  to  praise  instead  of 
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^^'        censure.     If  he  only  lent  himself  to  the  scheme  for  the  purpose  oi 
DowLiNo.     convicting  the  guilty,  he  was  a  good  witness,  and  his  testimony  did 
—        not  require  confirmation  as  that  of  an  accomplice  would  do :  he 
G^mment   was  not  an  accomplice,  for  he  did  not  enter  the  conspiracy  with  the 
Security  Act,  mind  of  a  co-conspirator,  but  with  the  intention  of  betraying  it  tc 
the  police,  with  whom  he  was  in  commimication.     At  the  same 
time,  from  the  facts  of  his  joining  the  confederacy  for  the  purpose 
of  betrayal,  and  that  he  had  used  considerable  deceit  by  his  owii 
account  in  carrying  out  that  intent,  the  jury  would  do  well  to 
receive  his  evidence  with  caution,  seeing  that  it  was  probable  on 
the  face  of  it,  and  borne  out  as  far  as  it  could  be  by  the  other  cir- 
cumstances of  the  case. 

The  jury  found  the  prisoner  guilty. 

The  Attomey-Generaly  Clarkson,  Bodkm,  Webby ,  and  Clerk,  for 
the  prosecution. 

Kenealey  for  the  defence. 
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CENTRAL  CRIMINAL  COURT. 


Septembeb  Session. 


September  21,  22,  25,  1848. 

(Before  Platt  and  Williams,  J.J.) 

Reg.  v.  Lacey,  Cupfey,  and  Fay.  (a) 

Indictment  under  the  11  4"  12  Vict,  c.  12 — Furnishing  prisoner  with 
copy — Right  of  prisoner  to  a  list  of  the  names  and  addresses  of  the 
witnesses  at  the  bach  of  the  indictment — Bight  to  inspect  the  names — 
Right  to  examine  juror  on  the  voir  dire — Right  to  have  the  jury  panel 
read  over — Challenge — Declaration  and  acts  of  co-conspirators, 

A  prisoner  charged  under  the  above  act  is  not  of  right  entitled  to  a  copy 
of  the  indictment^  nor  vxndd  the  court  exercise  its  discretion  in  his 
favour  by  awarding  him  a  copy  ex  gratia  (Erie,  J.). 

A  prisoner  indicted  for  felony  is  not  entitled  to  a  Ust  of  the  names  and 
addresses  of  the  witnesses  on  the  bach  of  the  indictment^  but  he  will  be 
allowed  to  inspect  the  indictment  for  the  purpose  of  seeing  the  names  of 
such  witnesses  (per  Erie,  J.).  No  juror  can  be  challenged  until  a  ftUl 
jury  appear  in  the  box.  The  prisoner  may^  by  permission  oj  the  court, 
have  the  jury  panel  read  over  before  he  is  caUed  upon  to  exercise  his 
right  of  challenge.  A  juryman  cannot  be  ashed  whether  he  has  not 
acted  as  a  special  constable  during  the  disturbances  connected  with  the 
charge  in  the  indictment — buty  semblcy  he  may  be  ashed  whether  he 
has  ever  expressed  an  opinion  as  to  the  guilt  of  the  prisoners, 

A  witness  for  the  prosecution  proved  that  he  attended  a  meeting  at  which 
several  conspirators  were  present^  but  none  of  the  prisoners  were  there  : 
he  received  at  that  meeting  a  leaf  of  a  booh  from  one  of  those  present , 
named  Bezer^  which  was  to  serve  as  a  passport  to  a  meeting  to  be  held 
a  week  or  two  afterwards.  He  attended  the  second  meeting,  produced 
the  leaf  that  hcid  been  given  him,  and  was  admitted.  The  prisoners 
were  not  present,  nor  were  they  shown  to  have  joined  the  conspiracy  at 
that  time. 

Held,  that  the  witness  might  state  the  substance  of  what  Bezer  told  him 
when  he  gave  him  the  leaf,  and  also  what  passed  at  the  second 
meeting. 

It  was  proved  that  on  the  evening  of  the  16M  August,  the  time  which  had 
been  fixed  by  the  conspirators  for  a  general  outbreak,  a  large  number 
of  armed  men  were  found  assembled  in  a  public  house  in  Webber- 
street.     None  of  these  men  had  been  previously  connected  by  the  evi- 

(a)  Beported  by  B.  C.  Robinson,  £eq.,  Barrister-at-Law. 
VOL.   lU.  2   R 
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Bbo.  dence  with  the  conspiracy ,  neither  did  it  appear  thcU  the  house  had  eter 
_  ^-  been  recognized  as  a  place  of  meeting. 
AND  OTUERB.  ^^^9  ^hot  whot  was  done  and  what  was  found  in  thai  hause^  were 
admissible  in  evidence. 

Practice. 


Copy  of 
indictment 
refused  to 
prisoner!. 


THE  prisoners  were  indicted  under  the  Treasonable  Felony  Act, 
and  the  bill  having  been  found  by  the  grand  jury, 

Ballantine^  Huddlestony  Parry y  Metcalfe^  and  Paniell  applied  to  the 
court  on  behalf  of  the  several  prisoners^  that  they  might  be  furnished 
with  copies  of  the  indictment.  The  statute  was  a  new  one,  and  prior 
to  its  passing,  the  acts  which  now  constituted  a  felony  would  have 
amounted  to  treason ;  and  if  that  had  been  the  charge  against 
them  they  might  have  demanded  a  copy  of  the  indictment  as  their 
right.  There  was  an  alteration  in  the  name  and  punishment  of 
the  offence,  but  it  was  submitted  that  the  mode  of  proceeding 
ought  to  remain  the  same  as  before.  At  all  events  if  the  prisoners 
could  not  claim  it  as  a  right,  this  was  a  case  in  which  tne  court 
would,  ex  gratia^  direct  copies  to  be  delivered.  In  the  case  of  Re^, 
V.  Martin^  recently  tried  in  Ireland  under  the  same  statute,  a 
similar  application  was  made,  and  the  judges  at  once  acceded 
to  it. 

Erle,  J.  (after  consulting  V.  Williams,  J.) — We  see  no 
reason  why  the  practice  in  this  case  should  vary  from  that  in  an 
ordinary  felony.  The  Legislature  has  thought  proper  to  reduce 
such  offences  from  treason  to  felony,  and  that  being  the  case,  thev 
must  be  treated  in  all  respects  as  felonies.  One  result  is,  that  a 
copy  of  the  indictment  is  no  longer  to  be  delivered.  There  are 
persons  who,  forgetting  the  merits  of  a  case,  look  to  the  indictment 
as  a  fruitful  source  of  technical  errors,  and  by  availing  themselves 
of  them,  justice  is  frequently  defeated.  We  think  we  ought  not 
to  afford  any  unnecessary  facility  to  such  a  course.  In  this  ca^e 
the  facts  stated  in  the  indictment  must  be  known  becau^ 
they  are  of  course  the  same  as  those  taken  in  the  informat]OD^ 
before  the  magistrates.  The  prisoners,  therefore,  cannot  be  pre- 
judiced in  their  defences. 

September  22. 

Ballantine  (with  whom  was  Pamell  for  the  prisoner  Lacej) 
required  to  be  furnished  with  a  list  of  the  names  and  addresses  ot' 
the  witnesses  on  the  back  of  the  indictment.  The  depositions 
contained  the  names  of  but  few  of  those  who  had  been  examined 
before  the  grand  jury,  and  it  was  most  important  for  the  interests 
of  the  prisoners  that  they  should  have  an  opportunity  of  inquiring 
into  the  characters  of  all  those  who  were  to  appear  ae^wist  them. 

Erle,  J. — This  case  must  be  tried  like  any  other  case  of  felony, 
and  there  is  no  precedent  for  yielding  to  this  application. 
Indictment  maj      Ballantine  askcd  at  least  to  be  permitted  to  inspect  the  ba(i  of 
""^    *      the  indictment,  and  see  the  names  of  the  witnesses  there  men- 
tioned. 

Erle,  J. — I  see  no  objection  to  that  I  think  it  is  the  ordinanr 
course  of  proceeding. 


Lut  of  witnesses 
on  the  back  of 
the  indictment 
refused. 
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September  25.  ^«"- 

Upon  a  juryman  being  called  into  the  box,  Lacey 

BaUantine  proposed  to  ask  him  a  question  on  the  voir  dire.  xyp  others. 

The  Attorney- General  objected  to  his  doing  so.  Jwy. 

BaUantine,  HtLddleston,  Parry,  Metcalfe  and  Pamell  were  heanl        

on  behalf  of  the  prisoners,  and  cited,  in  support  of  the  right  to 
put  the  question,  1  Co.  Litt.  158  a.,  158  b.,  where  it  was  said, 
**  If  the  cause  of  challenge  touch  the  dishonour  or  discredit  of  the 
juror,  he  shall  not  be  examined  upon  his  oath,  but  in  other  cases 
he  shall  be  examined  upon  his  oatn  to  inform  the  triers." 

The  Attorney- General  contended  that  some  cause  of  challenge 
must  be  shown,  and  the  challenge  then  put  upon  record. 

Platt,  B. — The  present  is  not  the  proper  time  for  challenging.  chaiiongiii<r 
You  must  wait  until  twelve  jurymen  appear  in  the  box.  the  jury. 

Huddleston  and  Parry  then  required  that  the  whole  jury  panel 
should  be  read  over  before  the  prisoners  were  called  upon  to 
challenge,  and  cited  Chitty's  Cr.  Law,  546,  550;  Co.  Litt. 
158  m.,  287 ;  Bac.  Abr.  574  ;  Fost.  Cr.  Law,  7. 

The  Attorney-General  resisted  the  application.  The  panel  was 
always  called  over  once  at  the  beginnmg  of  the  session,  and  that 
was  all  that  was  requisite. 

BaUantine  urged  that  the  reading  which  was  required  was  a 
reading  in  the  presence  of  the  prisoner,  otherwise  it  was  of  course 
useless  to  him.  It  was  required  not  as  a  mere  matter  of  form  but 
for  the  protection  of  parties  charged  with  offences. 

The  Attorney- General  said  that,  as  it  appeared  from  a  passage 
in  Hawk.  P.  C,  cited  in  Chitty's  Cr.  Law,  that  the  panel  might  be 
read  over  by  leave  of  the  court,  he  should  offer  no  further  oppo- 
sition. 

The  panel  was  accordingly  read  over. 

BaUantine  then  challengea  John  Pickworth,  **  for  that  the  said 
J.  P.  does  not  stand  indifferent  between  the  crown  and  the 
prisoner." 

Tlie  Attorney-General  pleaded  "  that  the  said  J.  P.  does  stand 
indifferent  between  the  crown  and  the  prisoner." 

Two  triers  were  then  sworn  to  try  the  issue  joined  on  this  plea ; 
one  being  a  juryman  previously  sworn  without  objection,  and  the 
other  bemg  selected  by  the  learned  judges. 

The  juryman  was  then  sworn,  and  was  asked  by  BaUantine  the 
following  question :  "  During  the  recent  disturbances,  have  you 
acted  as  a  special  constable? 

TJie  Attorney- General  objected  to  this  question  as  being  one 
totally  irrelevant. 

Platt,  B. — It  is  a  question  which  has  nothing  whatever  to  do 
with  the  issue,  and  I  cannot  allow  it  to  be  put. 

BaUantine  then  asked,  without  objection  being  made,  whether 
tbe  juryman  had  ever  expressed  any  opinion  as  to  the  guilt  of  the 
prisoners  ? 

The  prisoners'  challenges  becoming  at  length  exhausted,  a  full 

2r  2 
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Reo.        jury  ^as  obtained.     The  prisoners  were  then  charged  upon  the 
Lacet       same  indictment  as  that  set  forth  in  R.  v.  Dowlinff,  ante,  p.  509. 

AND  oTHBBs.  Thc  indictmcnt  was  framed  upon  the  3rd  sect,  of  the  11  &  12 
Crownand  Vict  c  12,  which  cuacts,  **  That  if  any  person  whatsoever,  after 
Giwemment    the  passing  of  this  act,  shall,  within  the   United    Eangdom  or 

Securitif  Act,  without,  compass,  imagine,  invent,  devise  or  intend  to  deprive  or 
depose  our  most  gracious  Lady  the  Queen,  her  heirs  or  sacceasors, 
from  the  style,  honour,  or  royal  name  of  the  imperial  crown  of  the 
United  Kingdom,  or  of  any  other  of  her  Majesty's  dominions  and 
coimtries,  or  to  levy  war  a^inst  Her  Majesty,  her  heirs  or  suc- 
cessors, within  any  part  of  tne  United  Kingdom,  in  order  by  force 
or  constraint  to  compel  her  or  them  to  change  her  or  their 
measures  or  counsels,  or  in  order  to  put  any  force  or  oonstraint 
upon,  or  in  order  to  intimidate  or  overawe  both  houses  or  either 
house  of  Parliament,  or  to  move  or  stir  any  foreigner  or  stranger 
with  force  to  invade  the  United  Kingdom  or  any  other  of  her 
Majesty's  dominions  or  countries  under  the  obeisance  of  Her 
Majesty,  her  heirs  or  successors,  and  such  compas^ng,  imagina- 
tions, inventions,  devices  or  intentions,  or  any  of  them,  shall 
express,  utter  or  declare,  by  publishing  any  printing  or  writing,  or 
by  open  and  advised  spealang,  or  by  any  overt  act  or  deed,  every 
person  so  offending  shall  be  guilty  of  felony." 

ETidence.  It  was  proved  that  the  prisoners,  frt)m  July  26  to  August  16, 

had  been  m  the  habit  of  attending  meetings  where  plans  for  secoi^ 
ing  the  "  People's  Charter  "  and  the  "  Repeal  of  the  Union  "  were 
suggested  and  organized.  That  the  prisoners  took  a  prommeot 
part  at  such  meetings ;  that  large  bodies  of  men  were  formed  mto 
societies,  with  class  leaders,  wardens,  del^ates,  &c. ;  that  some  of 
the  members  of  such  societies  were  selected  and  organized  as  fight- 
ing men;  others  were  instructed  in  erecting  barricades,  finng 
houses,  and  scattering  grenades ;  that  an  attempt  at  insurrectioo 
was  to  be  made  in  the  night  of  the  16th  of  August ;  and  that  on 
that  night  a  great  number  of  the  conspirators  were  found  at  the 
several  places  of  meeting  previously  marked,  they  being  amply 
provided  with  arms  and  combustible  materials. 

Powell,  one  of  the  witnesses  for  the  prosecution,  stated  that  he 
attended  a  meeting  at  which  several  conspirators  were  present,  bat 
neither  of  the  prisoners  at  the  bar  was  there ;  he  had  received  it 
that  meeting  a  leaf  of  a  book  from  one  of  the  persons  present 
named  Bezer,  which  was  to  serve  as  an  introduction  or  passport  to 
a  meeting  to  be  held  a  week  or  two  afterwards.  On  the  20th  of 
July  he  attended  the  second  meeting ;  was  asked  for  his  credentiab» 
and  produced  the  leaf  that  had  been  given  him.  Payne,  theduur- 
man  of  that  meeting,  then  compared  the  leaf  with  a  book  whidi  be 
had  in  his  hand,  and  upon  that  the  witness  was  admitted.  The 
prisoners  were  not  shown  at  that  time  to  be  parties  to  the  con- 
spiracy. Thc  witness  was  now  asked  what  Bezer  said  to  him  when 
he  gave  him  the  leaf,  and  also  what  took  place  at  the  'second  meet- 
ing, which  was  held  at  a  public-house  called  the  Black  Jack 
Ballantine  contended  that  these  questions  could  not  be  asked 
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The  question  was^  how  conversations  of  other  persons  could  be       Rbo. 
brought  to  bear  upon  the  issue  then  to  be  tried.     If  the  prisoners      lacey 
had  been  proved  to  have  been  then  parties  to  the  conspiracy,  there  and  othbbs. 
could  be  no  ground  for  objection ;  but  it  could  not  be  shown  that    ^  — ' 
they  were  at  that  time  implicated  in  the  common  design,  and,    chvemmeni 
therefore,  were  not  answerable  for  the  conduct  of  other  parties.        Security  Act 

Platt,  B. — We  do  not  see  how  the  Attorney-General^  without 
having  made  those  defendants  parties  to  the  conspiracy  on  the  20th 
of  July,  can  give  the  acts  or  conversations  of  those  who  were  so, 
in  evidence. 

7%tf  Attorney- General. — They  would  be  at  least  evidence  to 
show  how  this  witness  became  a  member  of  the  society,  but  I  shall 
contend  that  they  are  admissible  on  general  principles  against  these 
defendants,  as  proving  the  conspiracy. 

BaUantine  would  contend  that  they  were  not  evidence  for  any 
purpose.  This  was  not  a  conspiracy  but  a  felony,  and  here  arose 
the  fallacy  of  the  Attomey^Generals  position.  If  these  defendants 
were  indicted  for  a  larceny,  could  it  be  contended  that  conversa- 
tions had,  lon^  before  the  offence  wIm  committed,  with  persons 
alleged  to  be  implicated  in  the  transaction,  would  be  admissible 
against  them? 

Parry ^  on  the  same  side. — It  was  clear  that  the  defendants  were 
not,  on  the  20th  of  July,  parties  to  the  conspiracy.  It  did  not  ap- 
pear that  they  were  at  that  time  even  acquamted  with  the  persons  Evidence. 
whose  acts  were  sought  to  be  adduced  in  evidence  against  them, 
and  there  was  nothing  to  show  that  what  took  place  at  that  meeting 
was  ever  afterwards  communicated  to  the  prisoners.  Under  these 
dbrcumstances  he  should  contend,  that  even  if  the  charge  were  one 
of  conspiracy,  it  would  not  be  admissible — far  less  ground  was 
there  for  saying  it  could  be  admitted  on  a  charge  of  felony. 

The  Attorney-General  argued,  that  although  this  was  an  indict- 
ment for  a  felony,  it  was  a  felony  based  upon  a  conspiracy.  It 
was  a  compassing  with  others  to  do  certain  acts :  that  was  the  of- 
fbnce,  and  that  was  in  its  very  nature  a  conspiracy.  The  overt 
acts  did  not  of  themselves  constitute  the  offence,  they  were  only 
evidence  of  the  compassing ;  that  was  the  crime,  and  that  was  a 
conroiracy.  He  would  take  the  case  put  by  the  other  side,  and 
vrouid  contend  that  if  several  persons  conspired  to  commit  a  larceny, 
a  man  who  came  in  at  the  eleventh  hour  and  joined  in  the  com- 
mission of  the  offence,  would  be  responsible  for  what  they  had 
previously  done,  for  he  would  have  adopted  it  by  his  subsequent 
conduct. 

Platt,  B. — The  rule  in  misdemeanors  arises  from  the  fact  of 
all  being  principals,  but  that  is  not  so  in  felonies. 

Williams,  J. — The  reason  why,  in  a  conspiracy,  you  admit 
evidence  of  the  acts  and  observations  of  others  is,  that  those  others 
are  agents,  but  how  is  it  the  act  of  an  agent  when  the  party  is  not 
at  the  time  involved  in  the  conspiracy  ? 

The  Attorney-General. — The  rule  of  law  is  precisely  the  same  as 
to  euidence^  whether  the  charge  be  felony  or  misdemeanor.     The 
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Reo.        crime  18  different,  but  there  is  no  difference  as  to  the  proof.    In 
Lacbt       felony  all  are  principals  for  the  purposes  of  proof,  and  yon  may 

AND  ^  BBS.  give  evidence  of  the  acts  of  parties  where  there  is  a  oonunon 
Crotm  and  design,  though  somc  of  them  have  stopped  short  of  oommitting  the 
Governmau    very  acts  charged.    This  is  a  conspiracy — a  felonious  oonsjnnicv — 

Stcur^^ct,  jjjj^j  ^\^Q  rules  relating  to  conspiracy  must  govern  this  case.  IS  it 
can  be  proved  that  the  defendants  were  parties  to  it,  the  ordinary 
rule  is  applicable  to  the  acts  and  declarations  of  other  ooiispinUc»^ 
whether  they  occiured  before  or  after  the  time  when  the  defen- 
dants joined  it. 

IVelsby  and  Bodkin  (on  the  same  side). — The  substanliYe  chaige  in 
the  indictment  is  that  of  compassing  and  intending,  &c.  The  overt 
acts  laid  are  the  assembling  and  meeting.  The  chaive  is  an  act 
of  the  mind  to  be  evidenc^  by  the  overt  acts  allegeu ;  and  this 
being  so,  precisely  the  same  rules  are  applicable  as  in  cases  of  om- 
spiracy  and  treason  where  the  principle  and  nature  of  the  change 
are  precisely  the  same.  Now  m  R.  v.  L.  Grey  (9  St.  TV.  127),  it 
is  laid  down  ^*  That  every  person  concerned  in  any  of  the  criminal 
parts  of  the  transaction  alleged  as  a  conspiracy,  may  be  foond 
guilty  though  there  be  no  evidence  that  such  persons  joined  in 
concerting  the  plan,  or  that  they  ever  met  the  others ;  aiMt  thon^ 
it  is  probable  they  never  did,  and  though  some  of  them  only  join 
in  the  latter  parts  of  the  transaction,  and  probably  did  not  Know 
Evidence.  of  the  matter  until  some  of  the  prior  parts  of  the  transaction  were 
complete."  That  rule  is  adopted  in  R.  v.  Murphy  (8  C.  &  P.  2971 
In  Macldirii  case  (2  Russ.  699),  and  in  Lee^s  case  (2  Macnallys 
Evidence,  634).  So  in  72.  v.  Hammond^  Webb  (2  Eispina8se,718, 
and  cited  in  2  Russell  on  Crimes,  700),  the  indictment  chiurged 
the  defendants,  who  were  journeymen  shoemakers,  with  a  con- 
spiracy to  raise  their  wages,  and  evidence  was  offered  on  the  part 
of  the  prosecution  of  a  plan  for  a  combination  among  the  journey- 
men shoemakers,  formed  and  printed  several  years  before,  r^ulat 
ing  their  meetings,  subscriptions,  and  other  matters,  for  their 
mutual  government  in  forwarding  their  designs.  This  evidence 
was  objected  to ;  but  L.  C.  J.  Kenyon  said  that  if  a  general  con- 
spiracy existed  general  evidence  might  be  given  of  its  nature  ssA 
the  conduct  of  its  members,  so  as  to  implicate  men  who  stood 
charged  with  acting  upon  the  terms  of  it,  years  after  those  terms 
had  Deen  established,  and  who  might  reside  at  a  great  distance 
from  the  place  where  the  general  plan  was  carried  on.  So  in  Reg^ 
V.  Frost  (9  C.  &  P.  129),  where  a  party  met  which  was  joined  hj 
the  prisoner  the  next  day,  it  was  held  that  directions  given  by  one 
of  the  party  on  the  day  of  their  meeting  as  to  where  Uiey  were  to 
go  and  for  what  purpose,  were  admissible,  and  the  case  was  said  to 
fall  within  R.  v.  Hunt  (3  B.  &  Aid.  5^%),  where  evidence  of  dril- 
ling at  a  different  place  two  days  before,  and  hissing  an  obnoxioos 
person,  was  held  receivable.  The  first  thing  to  be  proved  is  the 
conspiracy,  then  the  defendants  must  be  conmected  with  it,  and 
when  this  is  done  the  acts  and  declarations  c^  any  othw  co-con- 
spirators, made  at  whatever  time,  are  admissible. 
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Platt,  R — Your  argument  is,  that  the  charge  being  an  act  of       ^"®- 
le  niind  established  in  the  indictment  by  certain  overt  acts,  one      Lacet 
r  those  acts  is  a  conspirital  act,  and  must  lead  to  the  same  evidence  ^^^  othekm. 
lat  applies  to  a  conspiracy.  crown  and 

Bullantme. — The   Attorney-General  had  treated   the  case  as    Giwernment 
lough  a  compassing  was  precisely  the  same  as  a  conspiracy ;  but  ^°^^"^y^*^ 

was  very  dmerent.  There  must  be  two  persons  at  least  in  a 
^nspiracy.  Under  this  act  one  might  be  tried  for  a  compassing, 
ne  of  the  overt  acts  charged  was  no  doubt  a  conspiracy ;  but  the 
isis  of  the  offence  was  an  act  of  felony ;  it  might  be  an  act  com- 
itted  by  one  individual  or  by  several  at  the  same  time ;  but  if 
»mniitted  by  several  at  different  time^  one  only  could  be  charged 

principal,  and  the  rest  would  be  accessories  either  before  or 
iter  the  fact.  Suppose  that  at  any  meeting,  these  prisoners,  being 
'esent  compassed,  to  levy  war  against  the  Queen,  the  offence 
ould  be  complete,  and  the  Attorney-General  would  be  estopped 
om  given  evidence  of  compassing  upon  any  subsequent  occasion, 
K)n  the  principle  that  no  two  separate  and  distinct  felonies  can 
t  included  in  one  indictment ;  this  shows  how  necessary  it  is  to 
^ar  in  mind  that  the  basis  of  this  charge  is  a  felony  and  not  a 
(Dspiracy,  and  that  evidence  other  than  such  as  is  applicable  to 
uses  of  felony  cannot  be  ^ven  against  these  defendants.  If  they 
e  proved  to  have  met  and  compassed  on  the  1st  of  August,  any 
ing  done  subsequently  would  oe  evidence  to  explain  that  act ;  Evidence. 
it  what  was  done  by  others  on  the  20th  of  July  could  have  no  bear- 
g  on  the  question  of  whether  felony  was  committed  twelve  days 
terwards.     If  what  took  place  on  the  20th  of  July  was  brought 

the  knowledge  of  the  defendants  afterwards,  and  they  assented 

it,  then  there  might  be  little  ground  for  the  objection ;  but  it  is 
rongly  contended  that  merely  joining  the  conspiracy  at  a  sub- 
quent  time  is  no  presumption  that  all  previous  matters  were 
tmmunicated  to  them ;  but  that  it  is  incumbent  on  the  prosecu- 
>n  affirmatively  to  show  that  such  communication  was  made  and 
I  terms  adopted. 
Platt,  B. — Suppose  that  on  the  20th  of  July  the   chairman 

that  meeting  had  given  the  witness  a  copy  of  the  rules  of 
e  society — a  society  which  the  prisoners  were  proved  after- 
utls  to  have  joined,  would  not  those  rules  be  evidence  against 
em? 

BaUantine  submitted  that  they  would  not  without  some  proof 
at  the  rules  had  come  to  the  knowledge  of  the  prisoners. 
Parry  aimied  on  the  same  side. — An  overt  act  might  explain  the 
tention  of  persons  charged,  but  the  overt  acts  of  others  occurring 
fore  the  prisoners  knew  anything  of  the  conspiracy,  acts  which, 
they  had  known,  they  might  have  dissented  from,  could  form  no 
bject^matter  for  the  jury  to  deliberate  upon.  Slight  evidence  of 
option  might  have  rendered  the  evidence  admissible,  but  here 
ere  was  none  at  all. 

The  Attorney-General  quoted  the  case  of  R.  v.  Frosty  9  C.  &  P. 
9.    There  this  point  was  virtually  decided :  a  witness  was  called 
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Beo.        to  prove  he  was  with  a  party  at  a  Chartist  lodge  on  the  2iid  of 
Lacbt       November,  when  a  person  named  Reed  gave  them  directions  to  so 
AMD  oTiiBRs.  to  Newport  on  the  tollo¥nng  night.     The  witness  did  ncyt  see  ue 
Crown  and    pritK)ner  until  he  was  on  his  march  to  Newport  on  the  4th.     Serjt 
Government    Ludlow,  for  the  crown,  proDOsed  to  ask  the  witness  what  Heed 
Secuntjf  AcL  g^jj  ^rf  to  the  Durpose  for  which  they  were  to  go  to  Newport.    Sr 
F.  Pollock  and  Kelly,  for  the  prisoners,  contended  that  directioitt 
given  in  the  absence  of  the  prisoners  could  not  be  evidence  against 
them.     Reed  was  not  upon  his  trial,  and  what  he  said  on  this 
occasion  was  said  before  tne  prisoners  had  joined  the  sch^ne,  bat 
C.  J.  Tindal  received  the  evidence.     He  said,  ^'  I  think  it  admis- 
sible :  the  effect  of  it  is  quite  another  thing."     Mr.  J.  Williams, 
too,  observed  that,  '^  although  the  question  was  not  without  diffi- 
culty, he  thought  the  evidence  ought  to  be  received  in  aoc(»daiioe 
with  what  had  been  done  in  previous  cases."      In  IL  y.  HwU, 
3  B.  &  Aid.  566,  which  came  before  the  Queen's  Bench  cm  the 
question,  how  far  Mr.  Hunt  could  be  affected  by  the  conduct  of 
other  parties  two  days  before  the  meeting  at  Manchester  (Mr. 
Hunt   having    made   his  first    appearance    at  that  meeting),  it 
was  held,  that  evidence  of  drilling  at  a  different  place  two  days 
before,  and  hissing  an  obnoxious  person,  was  receivable. 

Parry. — No  doubt  Frost  was  proved  to  have  been  a  party  to 
the  conspiracy  lon^  before. 
Evidence.  Platt,  B. — Tne  report  does  not  say  so,  and  the  argmneiit 

seems  to  assume  the  contrary. 

Ballantine. — In  that  very  case  Mr.  B.  Parke  says,  ^  One  oourse 
in  cases  of  conspiracy  is  to  prove  the  acts  of  other  parties  to  the 
conspiracy,  and  thus  prove  the  conspiracy,  and  then  that  the  par^ 
charged  adopted  those  acts."  That  is  the  course  assumed  to  be 
taken,  but  one  main  point  is  left  out,  namely,  that  there  is  not  a 
tittle  of  evidence  to  prove  the  adoption. 

Platt,  B. — But  is  not  the  question  of  adoption  for  the  jur? 

Ballantine. — No  doubt  it  is  if  any  evidence  is  given  troai  whidi 
adoption  may  be  inferred,  but  here  there  is  none.  Besides,  thtt 
case  was  one  of  treason ;  this  is  a  case  of  felony ;  and  as  has  been 
before  observed,  the  rules  that  govern  evidence  in  conspiracy  and 
treason  totally  differ  from  those  applicable  to  felony. 

Platt,  B. — It  appears  to  the  court  that  the  examination  may 
be  proceeded  with,  upon  the  ground  that  it  is  competent  to  the 
parties  who  intend  to  prove  a  conspiracy  to  exist,  either  as  a  pri- 
mary charge  or  a  secondary  one,  to  go  into  general  evidence  of  the 
nature  of  the  combination  between  the  persons  who  may  be  aasein- 
bled  together,  although  the  particular  defendant  were  not  of  the 
number  ori^nally  congregated.  It  falls  precisely  within  the  doc- 
trine laid  down  in  Frosfs  casCy  and  although  the  word  '^adopted' 
is  u^ed,  it  is  a  question  for  the  jury  hereafter  to  say  whether  that 
which  took  place  at  this  meeting  was  subsequently  adopted  by  the 
several  prisoners.  In  an  indictment  for  conspiracy  it  is  di£Bcalt  to 
prove  tne  defendant's  privity  without  first  proving  the  owespneji 
and  the  defendants  may,  therefore,  go  into  genenu  evidenoe  of  it 
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If  it  may  be  done  in  those  cases,  it  seems  to  me  that,  &  fortiori,  it       ^^<^* 
may  be  done  in  this.  Lacbt 

WiLLiAMSy  J. — One  principle  usually  governs  cases  of  con-  and  othebs. 
apiracy.  After  the  conspiracy,  of  which  the  defendant  is  a  member,    crowrTand 
is  shown  to  exist,  the  acts  of  co-conspirators,  done  in  his  absence.    Government 
are  to  be  taken  as  his  acts,  because  they  are  the  acts  of  his  agents.  ^«»«|^^^c<. 
I  think  the  evidence  is  admissible,  because  it  is  charged  that  the 
prisoners  joined  a  certain  confederacy,  and  that  is  charged  as  one 
of  the  overt  acts  by  which  only  their  intention  is  declared,  and 
therefore  it  is  part  of  the  offence  charged ;  that  being  so,  it  is 
competent  to  the  crown  to  give  a  general  history  of  the  nature  of 
the  confederacy,  proYidedyprimd  facie,  it  is  shown  that  it  was  joined 
by  the  prisoners.     It  must  be  a  general  history  of  the  origin  and 
progress  of  that  confederacy. 

Ballantine  requested  their  lordships  to  reserve  the  point. 

Williams,  J. — Hunts  case  is  extremely  strong  against  you, 
and  we  think  we  ought  not  to  comply  with  your  request. 

It  was  then  proved  that  on  the  evening  of  the  16th  of  August,  the 
time  which  haa  been  fixed  for  the  general  outbreak,  a  large  number 
of  armed  men  were  found  assembled  in  a  public-house  in  Webber- 
street.  None  of  the  men  had  been  previously  connected  by  the 
evidence  vrith  the  conspiracy,  neither  aid  it  appear  that  the  house 
had  even  been  recognized  as  a  place  of  meeting. 

BaUantiney  PameU,  Parry y  and  Metcalfe^  objected  that  proof  of  ^^*™*' 
what  was  done  at  that  house  could  not  be  adduced.  The  people 
there  were  entirely  isolated  from  these  transactions.  Not  one  of 
them  was  brought  in  contact  either  with  the  prisoners  or  with  any 
person  proved  to  have  been  a  partv  to  the  conspiracy.  The  object 
1^  their  meeting  was  entirely  unknown.  It  might  be  that  tney 
were  assembled  for  the  purpose  of  getting  up  some  distinct  con- 
spiracy of  their  own.  It  might  be  that  they  were  burglars  pre- 
paring to  commit  a  midnight  robbery  in  some  adjoining  street,  and 
It  would  be  very  unjust  to  make  the  prisoners  responsible  for  con- 
duct which  they  had  never  sanctioned,  and  of  which  they  were 
probably  ignorant.  For  aught  that  appeared,  the  meetings  were 
as  distinct  in  their  character  as  if  they  had  taken  place  in  Afferent 
quarters  of  the  world. 

Platt,  B. — It  seems  to  us  that  this  evidence  ought  not  to  be 
objected  to,  because,  upon  the  testimony  of  Powell,  which  we  must 
take  now  to  be  evidence  in  the  case,  it  seems  that  upon  this  night 
there  was  to  be  a  considerable  collection  of  armed  persons,  and  we 
have  at  one  of  the  meetings  returns  made  by  the  delegates  that  the 
number  of  Chartist  fighting  men  was  as  many  as  5,000.  It  is  not 
to  be  expected  that  a  prosecutor  is  to  prove  the  secret  communica- 
tion between  several  parties,  all  organized,  in  this  private  manner, 
to  meet  armed  in  different  parts  of  the  metropolis.  The  value  of 
the  evidence  is  a  different  matter.  It  does  not  certainly  affect  the 
prisoners  directly,  but  it  is  for  the  jury  to  say  whether  it  touches 
them  indirectly  by  establishing  the  identity  of  motive  of  this 
meeting  and  the  rest. 

The  prisoners  were  all  found  guilty. 
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Reo.  v.   MULLINS.(a) 

Refreshing    memory^ — Accomplices — SpieSj  confirmaiion   of- — WitMSta 

to  character  after  verdict. 

A  person  was  in  the  habit  from  time  to  time,  and  mthin  two  hours  cf 
their  occurrence,  of  reporting  to  a  police  inspector  proceedings  that  had 
taken  place  at  certain  meetings  where  a  treasonable  conMpiracy  wa» 
carried  on.  The  inspector  took  down  the  purport  of  the  report  from 
his  dictation,  but  not  in  the  very  words  he  used,  Jrhen  fimshed,  some 
of  the  reports  were  read  over  by  the  witness,  and  some  were  read  to  him, 
and  all  were  signed  by  him. 

Held,  that  on  examination  he  might  use  those  reports  for  the  purpose  of 
refreshing  his  memory. 

A  person  employed  by  Government  to  mix  with  conspirators,  and  pretend 
to  aid  their  designs  for  the  purpose  of  betraying  them,  does  not  reqmn 
corroboration  as  an  accomplice. 

In  general,  witnesses  to  character  cannot  be  examined  after  verdict  md 
before  sentence,  where  the  defendant  might  have  examined  them  nffoo 
the  tried. 


THE  indictment  was  nearly  the  same  as  that  in  the  preoediitf 
case.  Davis,  one  of  the  witnesses  for  the  prosecution,  proTcd 
that  he  attended  the  meetings  of  the  Chartists  for  the  purpoee  ot 
obtaining  information,  and  then  communicating  it  to  the  Grovenh 
ment :  tnat  within  two  hours  after  each  meeting  he  detuled  audi 
infonnation  to  Marks,  a  police  inspector,  who  wrote  it  down  fnn 
the  witness's  dictation.  Some  of  the  accounts  so  written  wot 
read  over  to  him — some  he  read  himself.  When  Marks  read  them 
over,  the  witness  sat  by  him.  He  often  saw  what  Marks  wrote, 
but  did  not  see  alL  He  signed  all  the  papers. 
Refreshing  the  Marks  deposed  that  he  took  down  the  purport  of  what  Davii 
-u  "i?  ^^  said  to  him  from  time  to  time,  and  framed  it  as  a  report  He  M 
not  take  down  the  very  words,  but  gave  them  as  nearly  as  possibly 
with  the  exception  that  he  began  **  I  b^  to  report.**  To  the  best 
of  his  knowlcoge  he  read  the  whole  of  them  over  to  Davis,  who  8it 
close  by  while  ne  was  writing,  and  had  an  opportunity  of  seeing 
what  was  written.  Believed  that  Davis  read  many  of  them  OTer, 
but  could  not  say  which. 

(a)  Boported  by  B.  C.  Bobimbom,  Esq.,  fiurifter-«t-Law. 
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Hie  AUomey^General  proposed  to  put  these  papers  into  Davis's 
hands,  that  by  them  he  might  refresh  his  memory. 

Maule,  J. — Some  of  the  papers  were  read  over  by  the  man 
bimself;  others  were  not ;  we  cannot  distin^ish  between  them. 
Therefore,  unless  you  persuade  us  that  both  are  admissible,  you 
cannot  use  either. 

The  Attomey-General  would  contend  that  both  were  admissible. 

Parry  (with  him  Metcalfe\  for  the  prisoner,  objected  to  the 
evidence.  It  was  conceded  that  if  the  witness  had  seen  another 
person  write  the  papers,  he  might  himself  be  able  to  vouch  for 
heir  correctness  as  if  he  had  written  them  himself^  but  no  case 
ad  gone  the  length  of  saying  that,  where  a  communication  was 
ot  taken  down  verbatim,  the  reading  it  over  to  the  person  who 
ad  made  it  would  make  it  available  for  the  purpose  of  refreshing 
is  memory.  The  rule  was  laid  down  in  Russell  on  Crimes, 
.  922.  It  would  be  exceedingly  dangerous  to  allow  what  might 
e  an  amended  version  of  what  was  said  to  be  used  under  such 
ircumstances.  The  inspector  admits  that  he  took  down  merely 
ie  purport  of  the  statement,  and  considering  with  what  object 
lis  was  done,  nothing  is  more  likely  than  that  it  would  be  an 
sa^erated  report  ? 
l!lu.ULE,  J. — Suppose  that,  when  it  is  read  over  to  him,  the 
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inguage  is  quite  different,  still,  if  he  understands  it  and  adopts  it, 
lay  it  not  be  used  ? 
Ihvrry  submitted  that  it  could  not     The  jury  were  entitled  to  Befivthbf^  the 


that  the  memory  of  the  witness  could  furnish,  but  that  memory  of 
lemory  was  not  to  be  refreshed  by  the  production  of  another  man.  ^*~^ 
VTiat  was  intended  by  Davis's  evidence  was,  to  show  the  design 
f  the  prisoner  by  what  was  said  by  him  at  certain  meetings. 
!lie  omission  or  the  substitution  of  a  single  word  might  make  all 
be  difference  in  the  meaning  of  a  sentence ;  a  word  might  have 
een  substituted  by  the  inspector,  which,  to  his  apprehension  and 
>  that  of  the  witness  when  the  paper  was  read  over  to  him,  would 
ear  the  same  meaning  as  the  onginal  one,  but  which  might  bear 
1  fact  a  very  different  and,  perhaps,  a  criminal  one.  The  witness 
light  fsurly  have  adopted  that  expression,  and  when  used  to-day 
.  may  very  unfairly  prejudice  the  prisoner  at  the  bar. 

Metadfe,  —  There  are  here  three  chances  of  error  occurring. 
*lie  policeman  may  misunderstand  what  the  witness  states — he 
li^  take  it  down  incorrectlv,  and  he  may  incorrectly  read  it  over. 

VTiGHTBiAK,  J. — Is  not  this,  after  all,  analogous  to  the  case  of  a 
eposition  before  a  magistrate  ?  The  words  are  there  taken  down 
Y  an  officer  of  the  court,  read  over  to  the  witness,  and  signed  by 
dh.  May  he  not  be  permitted  to  refresh  his  memory  with  that 
epoeition  ? 

Metcalfe  knew  of  no  case  where  that  had  been  done.  Of  course 
e  might  be  contradicted  by  his  deposition,  but  there  was  no 
istance  of  its  being  used  to  support  him.  But  even  if  that  could 
e  done  it  would  be  on  a  very  different  principle.  The  deposition 
I  taken,  under  the  sanction  of  an  act  of  Parliament,  by  a  magis- 
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trate  who  is  presumed  to  perform  his  daly :  but  it  is  no  partof  i 
policeman's  duty  to  take  depositions,  and  there  is  no  presumptioi 
that  if  he  has  done  it  he  has  done  it  properly.  There  is  a  case  (Zapei 
V.  Reedy  2  Lewin,  152),  where  Mr.  B.  Alderson  allowed  a  witnees  to 
refresh  his  memory  from  the  notes  of  counsel,  and  another  {Babm 
V.  HuttoTiy  2  Russ.  on  Crimes,  922,  n.  {b)^  where  the  same  thing 
was  permitted  to  be  done  from  the  notes  of  the  judge. 

WiGHTMAN,  J. — ^I  think  witnesses  have  been  permitted  to  re- 
fresh their  memory  from  depositions :  from  depositions  in  buk- 
ruptcy,  for  instance. 

Metcalfe. — Even  assuming  that  to  be  so,  there  is  still  there  the 
sanction  of  a  court  of  justice.  Here,  if  the  witness  had  given  tk 
policeman  his  notes,  and  the  latter  had  made  up  his  report  finom 
them,  such  report  would  not  be  evidence,  though  the  policeimui 
swore  that  he  had  copied  corectly.  Here  the  details  are  giva 
verbally,  and  the  policeman  takes  them  down ;  there  is  no  fturther 
guarantee  than  there  would  be  from  a  copy — less,  in  fact,  because 
there  the  copy  would  be  sworn  to  be  a  correct  transcript;  here  it 
is  admitted  that  the  language  varies  from  that  used  by  Davis. 

Maule,  J. — It  appears  to  me  that  the  witness  may  use  these 
papers  for  the  purpose  of  refreshing  his  memory,  and  on  this  pris- 
ciple  a  witness  may  look  at  a  memorandum  which  was  made 
at  a  time  when  the  transaction  was  fresh  in  his  memoiy, 
and  the  correctness  of  which  he  had  therefore  ample  meui 
BofrcBhing  the  of  testing.  If  he  can  say  that  when  his  mind  was  so  fol 
™"°*^^  of  the  circumstances,  he  ascertained  that  the  paper  oorreetty 
detailed  them,  it  seems  to  me  immaterial  whether  he  so  asoertainri 
it  by  looking  at  the  paper  himself  or  by  hearing  it  read  ov^  oat- 
rectly  by  another  person.  What  has  been  said  about  the  maiij 
chances  there  are  against  this  paper  being  authentic — the  possibili^ 
of  the  policeman  having  misunderstood  the  witness — or  mis-«tateJ 
the  subiect-matter — or  incorrectly  read  it  over  afterwards — ^this^io 
doubt,  IS  an  observation  which  goes  to  the  weight  to  be  given  to 
the  testimony  of  the  witnesses,  but  it  is  no  argument  against  tbe 
reception  of  the  evidence. 

WiGHTMAN,  J.  —  I  am  of  the  same  opinion.  Taking  tbe 
strongest  case  against  the  admissibility  of  the  evidence,  nunelj, 
the  papers  which  the  witness  himself  did  not  read^  but  which  weic 
read  over  to  him  by  the  inspector,  the  latter  says  he  took  dowo  si 
accurately  as  he  could  what  Davis  told  him ;  he  read  over  to  Dtfie 
precisely  what  he  had  taken  down,  and  Davis  says,  that  what  w» 
so  read  was  an  accurate  account  of  what  he  hsui  before  detaiki 
Surely  this  is  the  same  in  principle  as  if  Davis  himB^lf  h^  writta 
the  papers,  and  now  sought  to  refresh  his  memory  from  theuL 

The  principal  witnesses  for  the  prosecution  were,  Powell,  Dtvii^ 
Barrett,  and  Baldwinson.  The  two  former  admitted  that  ther 
joined  the  conspirators  for  the  sole  purpose  of  betraying  them,  av 
that  each  did  so  without  the  knowledge  of  the  other.  j[t  was  dear 
with  reference  to  both,  that  they  had  been  as  active  as  any  of  ^ 
conspirators,  endeavouring  to  persuade  strangers  to  join  them,  aoJ 
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iumiig  those  who  were  members  to  deeds  of  violence.     Barrett       ^b<'- 
bad  joined  the  conspiracy  with  the  real  intention  of  carrying  it     Mvllins. 
saty  and  it  was  not  until  the  arrest  of  several  parties^  that  he 


jed  his  course,  and  came  forward  to  ^ve  evidence  of  their    ^*wS!^ 
iemgns.     Baldwinson  was  also  a  real  conspirator  at  first,  but  he        — 
repented  before  the  arrests  took  place,  and  gave  information  to  the 
Mithorities. 

Pkxrry^  in  addressing  the  jury,  put  it  as  a  matter  of  law  that  the  Pany.for  the 
jury  were  not  to  put  ftuth  in  the  evidence  of  the  above  witnesses,  priwne«- 
because  they  were  not  in  the  least  degree  corroborated  with  regard 
to  the  onlv  point  in  issue.  He  could  not  deny  that  a  conspiracy 
existed ;  it  had  been  proved  by  witnesses  whom  it  would  be  folly 
in  him  to  attempt  to  impeach ;  but  the  question  was,  whether  the 
prisoner  was  a  party  to  it:  that  point  was  untouched  by  the 
ervidence  of  any  other  persons,  except  those  above  mentioned ;  they 
were  accomplices  to  all  intents  ana  purposes,  and,  as  such,  could 
not  by  their  unconfirmed  testimony  convict  the  prisoner.  It  was 
not  sufficient  that  one  part  of  their  testimony  was  proved  to  be 
brae  by  the  corroboration  of  others ;  unless  that  part  which  was 
■U  important  in  this  inquiry,  namely,  the  fact  of  the  prisoner's 
participation  in  the  conspiracy,  were  also  confirmed.  He  quoted 
JL  V.  FarUr  (S  C.  &  P.  106),  in  which  Lord  Abinger  said :  "  It  is 
a  practice  which  deserves  all  the  reverence  of  law  that  judges  have 
ODDiiformly  told  juries  that  they  ought  not  to  pay  any  respect  to 
the  testimony  of  an  accomplice,  unless  the  accomplice  is  corrobo- 
rated in  some  material  circumstance.  Now,  in  my  opinion,  that 
corroboration  ought  to  consist  in  some  circumstance  that  aifects 
die  identity  of  the  party  accused.  A  man  who  has  been  guilty  of 
m  crime  himself  will  always  be  able  to  relate  the  facts  of  the  case, 
and  if  the  confirmation  be  only  of  the  truth  of  that  history  without 
identifying  the  persons,  that  is  really  no  corroboration  at  alL  If 
m  man  were  to  break  open  a  house,  and  put  a  knife  to  your  throat, 
and  steal  your  property,  it  would  be  no  corroboration  that  he  had 
atated  all  the  facts  correctly,  that  he  had  described  how  the  person 
<fid  put  the  knife  to  the  throat,  and  did  steal  the  property,  it  would 
not  at  all  tend  to  show  that  the  party  accused  participated  in  it. 
The  danger  is,  that  when  a  man  is  fixed,  and  knows  that  his  own 
it  is  detected,  he  purchases  impunity  by  falsely  accusing  others." 
in  it  V.  mikes  (7  C.  &  P.  272),  Mr.  Baron  Alderson  says, 
^  The  confirmation  oi  the  accomplice,  as  to  the  commission  of  the 
Aakmj,  is  really  no  confirmation  at  all,  because  it  would  be  a  con- 
ftrmation  as  much  if  the  accusation  were  against  you  or  me,  as  it 
woold  be  as  to  those  prisoners  who  are  now  upon  their  trial.  The 
confirmation  which  I  always  advise  juries  to  require  is  a  confirma- 
of  some  &ct  which  goes  to  fix  the  guilt  upon  the  particular  person 
dbarged."  Those  cases  precisely  apply  here.  The  proof  of  the 
conspiracy  is  ample.  In  that  these  witnesses  are  confirmed,  but 
bow  are  they  confirmed  in  anything  that  "  goes  to  fix  the  guilt 
upon  the  particular  person  charged  ?'  The  fact  of  there  being 
several  accomplices  here  is  quite  immaterial.     If  there  were  fifty, 
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^o-        it  would  be  the  same  thing,  for  one  tainted  witness  cannot  eet  op 
MuLLiNs.     the  credit  of  another  equally  unworthy.     For  this  podtion  thoe 
p—r        is  the  authority  of  A  v.  Noakes  (5  C.  &  P.  326.)     In  that  cmc 
(TitMM.      Littledale,   J.    says,    in    the   presence   of    Baron    Bolland  and 
—        Alderson,  J. :  "  Then,  was  the  prisoner  there  ?    Two  of  his  acoom- 
plices  speak  distinctly  to  him.     If  these  statements  were  the  onij 
evidence  against  him,  I  should  not  advise  yon  to  convict  opoi 
their  testimony.     It  is  not  usual  to  convict  upon  the  evid^ioe  of 
one  accomplice  without  confirmation,  and  in  my  opinion  it  mtko 
no  difference   that  there  are  more   than  one.'     It   would  jko* 
bably  be  said  here  that  there  was  a  certain  amount  of  corroboa* 
tion  in  the  fact  that  Powell  and  Davis  had  both  spoken  to  theane 
facts  without  any  previous  concert  the  one  with  the  other,  but 
that  there  had  been  no  concert  between  them  only  rested  on  dieir 
own  testimony,  so  that  it  did  not  carry  the  question  any  further. 
Attorney-  The  Atlamey- General  (in  his  reply)  contended  that  it  wwi 

General  for  the  mistake  to  suppose  that  there  was  any  rule  of  law  reqoiiing  tint 
^^^^  accomplices  should  be  confirmed.     The  judge  wouldy  as  a  matter 

of  discretion,  advise  juries  as  to  what  may  or  may  not  be  lookd 
upon  as  evidence  requiring  corroboration,  but  could  there  be  aar 
stronger  confirmation  than  this,  that  these  men,  not  to-day,  fiur  tk 
first  time,  but  from  day  to  day,  as  the  transactions  oocond, 
detailed  the  very  same  matters  to  the  police,  not  in  the  saiie 
words,  but  the  same  in  substance  ?  All  this,  too,  was  done  at  tk 
time  when  there  could  be  no  motive  on  the  part  of  either  Davis  or 
Powell  to  conspire  falsely  to  put  Mullins'  name  to  a  tranrartif 
that  was  admitted  to  have  occurred.  He  contended  that  this  w 
confirmation,  if  any  was  required,  but  that  in  troth  none  m 
requisite;  for,  admitting  the  authority  of  the  cases  cited,  thoe 
men  were  far  from  being  accomplices  in  the  sense  in  whu^  tk 
term  was  there  used. 
Mauie,  j^  to  Maule,  J.  (in  summing  up.) — There  appears  to  be  two  chaw 
the  jury.  of  witnesses  here  who  give  most  important  testimony  against  the 

prisoners,  and  upon  whom  very  strong  observations  have  beet 
made.  They  have  been  alluded  to  together  under  the  term  aoeon- 
plices,  but  it  is  clear  that  there  is  a  great  distinction  between 
them.  As  to  Powell  and  Davis,  they  were  persons  who,  nodgt- 
standing  as  they  say,  that  there  were  dangerous  designs  entfl^ 
tained  by  certain  Chartist  societies,  joined  the  meetings,  and  pt^ 
tended  to  sympathize  with  the  views  of  the  conspirators,  in  order 
that  they  mi^ht  communicate  their  designs  to  Grovemment.  Hi? 
joined  the  scheme  for  the  purpose  of  defeating  it,  and  may  ke 
called  spies.  Barrett,  and  JBaldwinson,  on  the  other  hand,  wei^ 
really  Chartists,  concurring  fully  in  the  criminal  designs  of  the  R(t 
for  a  certain  time,  until  getting  alarmed,  or  from  some  other  came, 
they  turned  upon  their  former  associates,  and  gave  informatk* 
a^nst  them.  These  persons  may  be  truly  ca&ed  acoonqiiioei' 
Now  as  to  spies,  I  know  of  no  rule  of  law  which  dedarea  tU 
their  evidence  requires  confirmation,  nor  any  rule  of  practice  wliki 
says  that  juries  ought  not  to  believe  them.     Even  as  to 
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*^    although   it  has    been   said    with    great    emphasis   that        ^™- 
P  fale  of  law  is  imperative  as  regards  the  rejection  of  their     mullinh. 
JQpported  testimony,  there  is  in  truth  no  rule  of  law  on  the        — — 
'ect^     K  jurors  are  satisfied  of  the  truth  of  an  accomplice's    '^/J^^^ 

ia^:iit,  they  may  believe  it,  and  act  upon  it  without  any  con-        * 

tf<::^ji,  and  their  verdict  may  be  a  true  and  just  one.  It 
i<3^9B  upon  the  story  that  a  witness  tells.  It  may  have  some 
*^^3  confirmation,  it  may  be  confirmed  by  the  absence  of  con- 
'^^^^Dn,  when  if  untrue,  contradiction  might  be  easily  afforded. 
^^=^ole  matter  is  for  the  jury.  That  was  laid  down  in  the  two 
^  it  have  been  cited,  wherein  Lord  Abinger  and  Mr.  Baron 
expressed  their  opinions.  I  have  been  in  the  habit  of 
^  juries  here  and  elsewhere,  that  they  would  probably  think 
i  ^^'^dence  of  an  accomplice  required  corroboration,  but  direc- 
lisft  of  judges  so  given  are  not  directions  in  point  of  law  which 
[ne&  are  bound  to  adopt,  but  observations  respecting  facts  which 
qA|^  are  very  properly  in  the  habit  of  making,  because  it  is 
wr  duty  as  well  as  that  of  counsel,  to  assist  the  jury  in 
doming  to  a  just  conclusion.  I  quite  agree  that  the  confirmation 
tf  an  accomplice  as  to  the  mere  fact  of  a  crime  having  been 
Mmmitted,  or  even  the  particulars  of  it,  is  immaterial,  unless  the 
ict  of  the  prisoner  bein^  connected  with  it,  is  so.  It  often  happens 
bt  an  accomplice  is  a  niend  of  those  who  committed  the  crime 
Hh  him,  and  he  would  much  rather  get  them  out  of  the  scrape  iianle,  J.,  to 
id  fix  an  innocent  man  than  his  real  associates.  But  the  question  ^^  J^'7- 
here  whether  there  are  not  circumstances  which,  as  far  as  Barrett 
fed  Baldwinson  are  concerned,  confirm  them  in  material  particulars. 
[>iifirmation  does  not  mean  that  there  should  be  independent 
idence  of  that  which  the  accomplice  relates,  or  his  testimony 
:>uld  be  unnecessary.  If,  for  instance,  a  burglary  had  been  com- 
itted,  and  an  accomplice  gave  evidence  that  a  person  charged 
us  present  when  it  was  effected ;  if  that  person  had  been  seen 
»vering  about  the  premises  some  time  before,  or  was  seen  in 
lasession  of  any  of  the  stolen  property  shortly  after,  that  might 
\  reasonable  confirmation  of  the  statement  that  the  prisoner 
slped  to  commit  the  crime.  But  the  practice  I  have  referred  to 
\A  never  extended  to  the  case  of  spies,  and  with  good  reason. 
n  accomplice  confesses  himself  a  criminal,  and  may  have  a 
otive  for  giving  information,  as  it  may  purchase  immunity  for  his 
fence.  A  spy,  on  the  other  hand,  may  be  an  honest  man,  he 
ay  think  that  the  course  he  pursues  is  absolutely  essential  for  the 
"otection  of  his  own  interests  and  those  of  society ;  and  if  he 
^€8  so,  if  he  believes  that  there  is  no  other  method  of  counter- 
ting  the  dangerous  designs  of  wicked  men,  I  can  see  no  impro- 
iety  in  his  taking  upon  himself  the  character  of  an  informer. 
be  government  are,  no  doubt,  justified  in  employing  spies ;  and 
do  not  see  that  a  person  so  employed  deserves  to  be  blamed  if  he 
fitigates  ofiences  no  further  than  by  pretending  to  concur  with 
le  perpetrators.  Under  such  circumstances  they  are  entirely 
fitinguishcd  in  fact  and  in    principle    from    accomplices^   and 
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although  their  evidence  is  entirely  for  the  jury  to  judge  of,  I  am 
bound  to  say  that  they  are  not  such  persons  as  it  is  the  practice  to 
say  require  corroboration. 

The  prisoner  having  been  found  guilty, 

Parry  requested  their  lordships  to  hear  witnesses  as  to  his  cha- 
racter. 

Maule,  J. — I  do  not  virish  to  introduce  a  practice  on  the  present 
occasion  virhich  might  be  a  very  inconvenient  one  in  generaL  You 
are  excluding  the  prosecution  from  contesfinff  an  important  ques- 
tion of  fact  raised  in  the  case,  if  persons  acquamted  with  the  prisoner 
are  called  as  witnesses  now. 

Parry  submitted  that  a  verdict  of  guilty  having  been  returned, 
the  prosecution  had  no  further  object  in  resisting  the  fullest  in- 
vestigation into  the  prisoner's  former  character. 

7%«  Attomey^General  said  that  he  was  reluctant  to  oppose  the 
application,  but  the  great  evil  of  acceding  to  these  irr^ularitied 
was,  that  they  were  drawn  into  precedents. 

Parry  said  he  was  only  taking  a  course  that  had  been  frequentlj 
pursued. 

WiGHTMAN,  J. — Not  after  trial,  where  the  witnesses  might  have 
been  called  before. 

The  Attorneys-General  said  it  was  of  course  done  where  a  pri- 
soner pleaded  guilty,  but  never  after  trial,  as  far  as  he  was  awaie; 
but  he  would  offer  no  further  opposition  than  the  court  thought 
he  was  bound  to  do. 

Maule,  J. — I  do  not  recollect  any  case  in  which  this  has  been 
done,  and  though  the  propriety  of  the  course  I  am  pursuing  is  br 
no  means  clear,  still,  as  the  Attomey^General  does  not  object,  I  wiu 
bear  the  witnesses. 
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CROWN  CASE  RESERVED. 

June  23,  1849. 

Reg.  r.  Catherine  Hill,  (a) 

Felonious  receipt  of  stolen  goods — Evidence  of  the  receiving. 

m  an  indictment  for  receiving  stolen  goods^  it  teas  proved  that  the 
U>len  goods  were  forwarded  hy  coach  to  a  particular  coach  office, 
without  any  direction  upon  them,  but  with  instructions  that  a  person 
^ould  caUfor  them  ;  and  that  the  prisoner  did  call  and  inquire  for 
\em.  They  were  shown  to  her,  and  she  claimed  them  as  the  goods 
rr  which  she  came.  She  was  then  immediately  taken  into  custody, 
d,  that  the  evidence  was  insufficient  to  warrant  a  conviction ;  as, 
Uhough  she  claimed  the  goods,  they  never  were  delivered  into  her  pos' 
fssion. 

T   the   Warwickshire   Quarter    Sessions   held  on   the    12th 
k^     of  March,  1849,  the  followinf:  case  was  reserved : — 
The  prisoners  were  indicted,  William  Hill  and  James  Hill,  for 
iling  twenty  fowls,  the  property  of  John  Smith,  and  Catherine 

I  for  receiving  ten  fowls  so  stolen,  &c.,  knowing,  &c. 

t  was  proved  in  evidence  that  the  prosecutor  is  a  farmer  residing 
Marton,  in  the  county  of  Warwick,  and  possessed  at  the  time 
the  robbery  of  a  quantity  of  fowls,  principally  of  the  Dorking 
ed,  white,  with  five  toes  in  either  claw.  The  fowls,  to  the 
nber  of  twenty,  were  stolen  from  the  prosecutor^s  premises  be- 
jen  the  evening  of  the  26th  and  the  morning  of  27  th  February. 

the  28th  of  February  between  seven  and  eight  o'clock  in  the 
ming,  the  prisoner  James  Hill,  accompanied  by  the  other  Case. 
?oner  William  Hill,  brought  in  a  wheelbarrow,  to  an  inn  at 
Iditch,  a  box  and  a  hamper,  and  delivered  them  to  go  by  the 
ch  to  Birmingham.  There  was  no  direction  affixed  to  either  of 
m,  but  the  prisoner  James  Hill,  on  delivering  them  said,  "  a  per- 

would  oaII  for  them  at  Birmingham."  The  box  and  hamper  were 
en  to  Birmingham  the  following  day,  Ist  of  March,  and  shortly 
jr  the  arrival  of  the  coach  in  Birmingham  the  prisoner  Catherine 

II  came  to  the  coach  office  and  inquired  after  the  box.  The 
:  was  shown  to  her  by  the  coachman,  and  she  claimed  it  as  the 
:  which  she  was  come  for.  Upon  this  she  was  taken  into  cus- 
y,  and  the  box  being  opened  in  her  presence  was  found  to  con- 
1  ten  fowls,  the  fowls  were  plucked  of  their  feathers,  and  from 

claws  of  eight  of  them  a  fifth  toe  had  been  cut  away,  which 
J  remaining  upon  the  other  two  fowls.  The  prisoner,  Catherine 
11,  in  answer  to   the   observation  of  the  police  constable,  that 

(a)  Reported  by  A.  Bittlf.ston,  Esq.,  Barrister-at-Law. 

roh.  iiL  2  s 
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these  fowls  were  believed  to  be  the  property  of  the  prosecutor, 
Mr.  Smith  of  Marton,  said  "  they  had  been  sent  to  her  from  Stour- 
bridge." The  same  day  the  house  of  the  prisoner,  William  Hill, 
which  is  near  to  Redditch,  ten  or  twelve  miles  from  Birmingham, 
was  searched  by  two  police  constables,  who  found  a  large  quantity 
of  feathers,  chiefly  white,  which  appeared  to  have  been  recently 
plucked,  and  also  the  entrails  of  fowls  concealed  about  the  house 
and  premises ;  and  the  two  male  prisoners,  who  were  at  home  in 
the  house  were  apprehended.  Tne  prisoner  William  Hill,  upon 
being  told  by  the  constables,  on  their  first  arrival,  that  they  were 
come  about  Mr.  Smith's  fowls,  said  ^'  he  had  not  had  a  fowl  on  hid 

E remises  for  a  fortnight."     The  prisoner  William  Hill  is  the  hu*- 
and  of  the  prisoner  Catherine  Hill,  and  father  of  the  prisoner 
James  Hill. 

The  prisoners  were  undefended  by  counseL 

The  jury  found  a  verdict  of  guilty  against  all  the  prisoners ;  but 
the  chairman  entertaining  some  doubt,  before  the  case  went  to  the 
jury,  whether  this  indictment  could  be  sustained  against  the  female 
prisoner  as  a  receiver  of  goods  stolen  by  her  husband,  respited  the 
sentence  upon  her  until  the  next  Midsummer  Quarter  Session^ 
in  order  that  in  the  meantime  the  opinion  of  the  court  above  midit 
be  obtained,  whether  upon  the  evidence  the  conviction  of  Catbenne 
Hill  be  right  or  wrong. 

This  case  was  set  down  for  argument  on  the  30th  of  April;  bat 
no  counsel  were  instructed ;  and  the  following  learned  judges  con- 
sidered the  question :  Wilde,  C.  J.,  Alderson,  B.^  Wightman,  J., 
Bolfe,  B.,  Cresswell,  J.,  and  Piatt,  B. 

Cur.  ado.  vulL 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court ;  and 
after  stating  the  substance  of  the  facts  found  by  the  case,  proceeded 
thus : — The  question  is,  whether  Catherine  Hill  was  legally  con- 
victed of  having  received  the  fowls,  knowing  them  to  have  been 
stolen.  The  case  has  been  considered,  and  we  are  of  opinion  the 
conviction  is  wrong ;  for  according  to  the  evidence  the  priscNier 
has  never  in  fact  received  the  fowls,  and  never  had  power  over 
them  ;  she  never  had  possession  of  the  fowls  at  the  coach  office; 
the  persons  who  had  the  custody  of  them  there  neverparted  with 
them ;  and  she  was  immediately  taken  into  custody.  Ijhe  prisoner 
claiming  to  receive  the  fowls,  of  which  she  never  actnally  nad  tie 
possession,  did  not,  in  point  of  law  or  fact,  receive  the  rowls^  and 
the  conviction  was  wrong.  Another  question  reserved  was,  hot 
far  the  fact  of  the  fowls  having  been  sent  to  the  prisoner  by  her 
husband  could  be  urged  as  a  le^  excuse  on  the  charge  of  having 
received  them.  That  question  it  has  been  unnecessary  to  conader, 
as  the  prisoner  never  did  in  fact  receive  the  fowls  at  all. 

Conmction  reversed. 
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COURT  OF  QUEEN'S  BENCH. 

Guildhall,  Dec.  12,  1849. 

Sittings  after  Mickaelmas  Term. 

(Before  Lord  Denman,  C.  J.) 
Reg.  v.  Worley.  (a) 

Indictment  Jbr  perjury. 

Om  an  indictment /or  perjury  alleged  to  have  been  committed  in  an  answer 
to  a  certain  interrogatory  exhibited  in  a  suit  in  the  Ecclesiastical  Courts 
it  appeared  that  a  suit  for  divorce^  on  the  ground  of  adultery  ^  had  been 
insHtiUed  against  the  prosecutor  by  his  unfe  ;  that  the  defendant  was  a 
mtness  examined  on  behalf  of  the  tvife  to  prove  her  case ;  that  cross- 
interrogatories  toere  exhibited  to  him  by  the  prosecutor  by  way  of  cross- 
examination,  one  of  which,  put  for  the  purpose  of  impeaching  his 
character,  was  the  following :  "  Have  you  not  passed  by  the  name  of 
Abbott,  and  also  of  Johnson  f*'  His  answer  was,  *^  I  have  never  passed 
by  the  assumed  name  of  Abbott  or  Johnson.^  It  was  clearly  proved 
^hathe  had. 

IMdy  that  the  question  and  answer  were  not  sufficiently  material  to  the 
9$sue  to  warrant  the  case  going  to  the  jury, 

THE  defendant  was  charged  with  peijury  in  the  following 
indictment. 
The  jurors  for  our  Sovereign  Lady  the  Queen  upon  their  oath  First  count. 
present,  that  heretofore,  to  wit,  on  the  27th  day  of  June,  a.d. 
1846,  and  at  the  time  of  the  commission  of  the  offences  hereinafter 
mentioned,  there  was  depending  in  the  Arches  Court  of  Canter- 
Imiy  a  certain  cause  of  divorce  or  separation  from  bed,  board  and 
SMUtual  cohabitation,  promoted  by  Ellinor,  otherwise  called  Ellen 
Sjellj,  wife  of  John  Kelly,  against  the  said  John  Kelly ;  and  the 
uurors  aforesaid,  on  their  oath  aforesaid,  do  further  present,  that 
laaac  Worlev,  late  of  the  parish  of  St.  Benedict,  near  Paul's 
Wharf,  in  London,  and  within  the  jurisdiction  of  the  Central 
Crhninal  Court,  labourer,  wasproduced  as  a  witness  in  the  said 
cause  on  behalf  of  the  said  Ellen  Kelly,  and  having  been  duly 
sworn  and  examined  on  the  part  and  behalf  of  the  said  Ellinor, 
otherwise  Ellen  Kelly,  in  the  said  cause,  certain  special  interroga- 
tories in  writing  were  duly  exhibited  on  behalf  of  the  said  John 
Kelly  to  the  said  Isaac  Worley  in  the  said  cause ;  and  the  jurors 
afores^d,  on  their  oath  aforesaid,  do  ftirther  present,  that  it  became 

(a)  Reported  by  B.  C.  Eobinsov,  Esq.,  Barrister-at-Lav. 
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Rbo.        and  was  a  material  question  in  the  said  cause  whether  the  said 
WoELET.     Isaac  Worley  had  ever  passed  by  the  assumed  name  of  Ahbott; 

-;—        and  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present, 
Jtfo^iSi^.    *^**  ^^^  ^^  Isaac  Worley  came  before  Alfred  Waddilove,  doctor 

—  of  laws,  then  and  still  being  surrogate  of  the  Arches  Court  of 
Canterbury,  in  due  manner  constituted  and  appointed,  on  the  27th 
day  of  June,  A.  d.  1846,  at  the  parish  of  St.  JBenedict,  near  PmTs 
TVnarf,  in  London,  and  within  the  jurisdiction  of  the  Centnd 
Criminal  Court,  and  did  then  and  there,  to  wit,  on  the  day  and 
year  last  aforesaid,  in  the  parish  of  St.  Benedict,  near  Faults 
Wharf,  in  London,  aforesaid  and  within  the  jurisdiction  of  the 
Central  Criminal  Court,  take  his  corporal  oath  upon  the  Holy 
Gospel  of  God,  before  the  said  Alfred  Waddilove,  surrogate  afore- 
said, the  said  Alfred  Waddilove  then  and  there  having  ftdl  power 
and  authority  to  administer  an  oath  to  the  said  Isaac  Worley  in 
that  behalf,  that  he  would  at  the  time  of  his  examination  speak 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  indifferentlv 
between  the  parties  in  the  said  cause ;  and  the  jurorB  aforesud, 
upon  their  oath  aforesaid,  do  further  present,  that  it  was  then  and 
there  in  and  by  the  third  interrogatory  so  exhibited  to  the  said 
Isaac  Worley  on  behalf  of  the  said  John  Kelly,  set  forth  in 
manner  and  form  and  to  the  effect  following,  that  is  to  say.  Have 
you  (meaning  the  said  Isaac  Worley)  not  passed  by  the  name  of 
Abbott  and  also  of  Johnson  ?  And  the  jurors  aforesaid,  on  their 
oath  aforesaid,  do  further  present,  that  the  said  Isaac  Woriejr, 
being  so  sworn  as  aforesaid,  afterwards,  to  wit,  on  the  27th  day  of 
June,  A.D.  1846,  in  the  year  aforesaid,  at  the  parish  of  St.  Gregor; 
in  London  aforesaid,  and  within  the  jurisdiction  of  the  Centnl 
Criminal  Court,  was  duly  examined  in  the  said  cause  in  due  fom 
of  law,  and  according  to  the  course  and  custom  of  the  said  Arches 
Court  of  Canterbury,  upon  the  said  interrogatories  so  exhibited  to 
him  by  the  said  John  Kelly  as  aforesaid,  and  that  he  the  said 
Isaac  Worley  not  having  the  fear  of  God  before  his  eyes,  nor 
regarding  the  laws  of  this  realm,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  and  contriving  and  intending  to  pe^ 
vert  the  due  course  of  law  and  justice,  did,  on  the  said  27th  day  of 
June,  in  the  year  last  aforesaid,  at  the  parish  last  aforesaid,  in 
London  aforesaid,  and  within  the  jurisdiction  of  the  Centnl 
Criminal  Court,  on  his  oath  aforesaid,  on  his  examination  so  duly 
made  as  aforesaid,  falsely,  corruptly,  knowingly,  wilfully  and 
maliciously  depose  and  swear  in  writing  in  answer  to  the  said 
third  interrogatory  so  exhibited  to  him  as  aforesaid,  amongst  other 
things,  as  follows,  that  is  to  say,  I  (meaning  the  said  Isaac  Worley) 
never  passed  by  either  the  assumed  names  of  Abbott  or  Johnsoik 
Whereas,  in  truth  and  in  fact,  the  said  Isaac  Worley  had,  at  the 
time  he  so  swore  as  aforesaid,  passed  by  the  assumed  name  of 
Abbott,  to  wit,  on  the  30th  day  of  November,  a.  d.  1837,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  when 
he  the  said  Isaac  Worley  so  swore  as  aforesaid ;  and  whereas,  is 
tnith  and  in  fact,  the  said  Isaac  Worley  well  knew  at  the  time  he 
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'tfirore  as  aforesfdd  that  he  had  passed  by  the  assumed  name  of       Beo. 
pbotL    And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do     woblet. 

that  the  swd  Isaac  Worlev,  on  the  27th  day  of  June  aforesaid,  -7— 
tile  parish  last  aforesaid,  m  London  aforesaid,  and  within  the  uSSriiSuy. 
^diction  of  the  Central  Criminal  Court,  by  his  own  act  and  — 
and  of  his  own  most  wicked  and  corrupt  mind,  in  manner 
aforesaid,  falsely,  wickedly,  wilfully  and  corruptly  did  com- 
^'ilfxd  and  corrupt  peijury,  to  the  great  displeasure  of  Almightjr 
»  in  contempt  of  our  lady  the  Queen  an<^  her  laws,  to  the  evil 
F^^niicious  example  of  all  others  in  the  like  case  offending, 
^^a-inst  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 
^^<nid  Count. — And  the  jurors  aforesaid,  on  their  oath  aforesaid, 
^^rther  present  that,  after  the  commencement  of  the  cause  of 
*^Xie  or  separation  in  the  first  count  mentioned,  and  whilst  the 
^  ^^use  was  so  pending  as  aforesaid,  to  wit,  on  the  27th  day  of 
F^^>  A.D.  1846,  certain  special  interrogatories  in  writing  were 
J^  exhibited,  in  the  course  of  the  said  cause,  to  the  said  Isaac 
V^^ley,  on  behalf  of  the  said  John  Kelly.  And  the  jurors  afore- 
j^,  on  their  oath  aforesaid,  do  further  present,  that  it  then  and 
J^i'e  became  and  was  a  material  question  in  the  said  cause,  whe- 
*k^r  the  said  Isaac  Worley  had  ever  passed  by  the  assumed  name 
•f  Abbott  And  the  jurors  aforesaid,  on  their  oath  aforesaid, 
%  ftirther  present,  that  the  said  Isaac  Worley,  on  the  27th  day 
if  June,  A.D.  1846,  at  the  parish  of  St.  Benedict,  near  Paul's 
IFliarf,  in  London  aforesaid,  and  within  the  jurisdiction  of 
be  Central  Criminal  Court,  came  before  Alfred  Waddilove,  8«»°^  <»""* 
Dctor  of  laws,  then  and  still  being  surrogate  as  aforesaid,  and 
id  then  and  there,  to  wit,  on  the  day  and  year  last  afore- 
iid,  in  the  parish  last  aforesaid,  in  London  aforesaid,  and 
ithin  the  jurisdiction  of  the  Central  Criminal  Court,  take  his 
irpond  oatn  upon  the  Holy  Gospel  of  God,  before  the  said  Alfred 
Taddilove,  the  said  Alfred  Waddilove  then  and  there  having  full 
iwer  and  authority  to  administer  an  oath  to  the  said  Isaac  Worley 
I  that  behalf,  that  he  the  said  Isaac  Worley  would  speak  the 
uth,  the  whole  truth,  and  nothing  but  the  truth,  indifferently 
^tween  the  parties  in  the  said  cause.  And  the  jurors  aforesaid, 
xm  their  oath  aforesaid,  do  further  present,  that  it  was  then  and 
lere,  in  and  by  the  third  interro^tory  so  exhibited  to  the  said 
aac  Worley,  on  behalf  of  the  said  John  Kelly  as  aforesaid,  set 
rth  in  manner  and  form  and  to  the  effect  following,  that  is  to 
y.  Have  you  (meaning  the  said  Isaac  Worley)  not  passed  by  the 
ime  of  Abbott,  and  also  of  Johnson  ?  And  the  jurors  aforesaid, 
I  their  oath  aforesaid,  do  further  present  that  the  said  Isaac 
Torley,  being  so  sworn  as  aforesaid,  not  having  the  fear  of  God 
jfore  his  eyes,  nor  regarding  the  laws  of  this  realm,  but  being 
oved  and  seduced  by  the  instigation  of  the  devil,  and  contriving 
id  intending  to  pervert  the  due  course  of  law  and  justice,  did,  on 
le  day  and  year  last  aforesaid,  at  the  parish  last  aforesaid,  in 
ondon  aforesaid,  and  within  the  jurisdiction  of  the  Central 
riminal  Court,  felsely,  corruptly,  knowingly,  wilfully  and  mali- 
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^'^'        ciously,  before  the  eaid  Alfred  Waddilove,  eurrogmte  aa  aibreadd, 

WoRLET.     he  the  said  Alfred  Waddilove  then  and  there  having  fiiU  power 

r —        and  authority  to  administer  an  oath  as  in  this  oofunt  aforesud, 

MaierMiUy.    depose  and  swear  in  writing  in  answer  to  the  third  interroeatofj 

—        so  exhibited  to  him  as  in  tms  count  aforesaid,  among  other  uings, 

as  follows,  that  is  to  say,  I  (meaning  the  said  Isaac  Wbiley)  nerei 

passed  by  either  of  the  assumed  names  of  Abbott  or  Johnsoa 

Whereas,  in  truth  and  in  fact,  at  the  time  the  said  Isaac  Woilej 

so  swore  as  in  this  count  aforesaid,  the  said  Isaac  Woriey  hid 

Sassed  by  the  assumed  name  of  Abbott,  to  wit,  on  the  30tfa  oay  of 
[ovember,  a.d.  1837,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  when  the  said  Isaac  Woriey  so  swore  as  in 
this  count  aforesaid ;  and  whereas,  in  truth  and  in  fiict,  the  said 
Isaac  Woriey  well  knew  at  the  time  he  so  swore  as  in  this  ooont 
aforesaid,  that  he  had  passed  by  the  assumed  name  of  Abbott.  And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaud,  do  say  that  tbe 
said  Isaac  Woriey,  on  the  27th  day  of  June  aforesaid,  in  the  paiidi 
last  aforesaid,  in  the  county  aforesaid,  and  within  the  jnrismctioi 
of  the  Central  Criminal  Court,  before  the  siud  Alfred  Wad£km 
(he  the  said  Alfred  Waddilove  then  and  there  having  snch  power 
and  authority  as  in  this  count  aforesaid),  by  his  own  act  and  ooo- 
sent,  and  of  his  own  most  wicked  and  corrupt  mind,  in  mamxr 
and  form  in  this  count  aforesaid  mentioned,  falsely^  wickedly  aid 
corruptly  did  commit  wilful  and  corrupt  perjury,  to  the  great  St 

Eleasure  of  Almighty  God,  in  contempt  of  our  iady  the  Queen  aid 
er  laws,  to  the  evU  and  pernicious  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  lady  the  Qneei, 
her  crown  and  dignity. 

Third  Count — And  the  jurors  aforesaid,  upon  their  oath  afive- 
said,  do  further  present,  that  after  the  commencement  of  the  sud 
cause  of  divorce  and  separation  as  in  the  said  first  ooont  mentiiHied, 
and  whilst  the  s^d  cause  was  so  pending  as  therein  also  mentioiiei 
to  wit,  on  the  27th  day  of  June,  A.D.  1846,  certain  special  into^ 
rogatories  in  writing  were  duly  exhibited  in  the  said  caoseoi 
behalf  of  the  said  John  Kelly,  to  the  said  Isaac  Woriey.  And  tk 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  fnrther  present,  tbt 
it  then  and  there  became  and  was  a  material  question  in  the  ssd 
cause,  whether  the  said  Isaac  Woriey  had  ever  passed  by  die 
assumed  name  of  Abbott.  And  the  jurors  aforesaid,  upon  thdr 
oath  aforesaid,  do  further  present,  that  the  said  Isaac  Woriey,  oa 
the  27  th  day  of  June,  in  the  year  aforesaid,  at  the  parish  cf  & 
Benedict,  near  Paul's  Wharf  aforesaid,  in  London  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  cune 
before  Alfred  Waddilove,  doctor  of  laws,  then  and  still  bcii$ 
surrogate  as  aforesaid,  and  did  then  and  there,  to  wit,  on  the  daj 
and  year  last  aforesaid,  at  the  parish  last  aforesaid  in  Londoo 
aforesaid,  and  within  the  jurisdiction  of  the  Central  Crindial 
Court,  take  his  corporal  oath  upon  the  Holy  Grospel  of  Grod,  before 
the  siud  Alfred  Waddilove,  then  and  there  having  full  and  com- 
petent power  and  authority  to  administer  an  oath  to  the  said  Isttc 
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Worley  in  that  behalf,  that  he  the  said  Isaac  Worlev  would,  at  the  Bbo. 
time  of  hia  examination^  speak  the  truth,  the  whole  truth,  and  wohlbt. 
nothing  but  the  truth,  indifferently  between  the  parties  in  the  said  -7— 
cause.  And  the  jurors  aforesaid,  \x\yon  their  oath  aforesaid,  do  j^^^^u 
further  present,  that  it  was  then  and  there  by  the  third  interro-  — 
gatory  so  exhibited  to  the  said  Isaac  Worley,  as  in  this  count 
aforesaid,  set  forth  in  manner  and  form  and  to  the  effect  following, 
that  is  to  say.  Have  you  (meaning  the  said  Isaac  Worley)  not 
passed  by  the  assumed  name  of  Abbott,  and  also  of  Johnson? 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  Isaac  Worley,  being  so  sworn  as  in  this  count 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish 
of  St.  Gregory  aforesaid,  in  London  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  was  in  due  form 
of  law,  and  according  to  the  course  and  custom  of  the  said  Arches 
Court  of  Canterbury,  examined  upon  the  said  interrogatories  so 
exhibited  as  aforesaid,  before  Kobert  George  Lougden,  then  and 
there  being  an  examiner  of  the  said  Arches  Court  of  Canterbury, 
and  as  such  examiner  then  and  there  having  competent  power  and 
authority  to  take  the  said  examination  of  the  said  Isaac  W  orley  in 
that  behalf,  and  that  the  said  Isaac  Worley  being  so  sworn  as 
aforesud,  then  and  there  not  having  the  fear  of  God  before  his 
eyes,  nor  regarding  the  laws  of  this  realm,  but  being  moved  and 
seduced  by  the  insti^tion  of  the  devil,  then  and  there  before  the 
sud  George  Robert  Longden,  then  and  there  having  such  full  and 
competent  power  and  autnority  as  in  this  count  aforesaid,  falsely.  Third  count 
knowingly,  wilfully,  maliciously  and  corruptly  did  depose  and  swear 
in  writing,  in  answer  to  the  said  third  interrogatory  so  exhibited  as 
in  this  count  aforesaid,  among  other  things,  in  substance  and  to  the 
effect  following,  that  is  to  say,  I  (meaning  the  said  Isaac  Worley) 
never  passed  by  either  of  the  assumed  names  of  Abbott  or  John- 
son. Whereas,  in  truth  and  in  fact,  at  the  time  the  said  Isaac 
Worley  so  swore  as  in  tliis  count  aforesaid,  the  said  Isaac  Worlev 
had  passed  by  the  assumed  name  of  Abbott,  to  wit,  on  the  30th 
day  of  November,  a.d.  1837,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  when  he  the  said  Isaac  Worley  so 
swore  as  in  this  count  aforesaid;  and  whereas,  in  truth  and  in 
Bust,  the  said  Isaac  Worley  well  knew  at  the  time  he  so  swore  as 
last  aforesaid,  that  he  the  said  Isaac  Worley  had  passed  by  the 
assumed  name  of  Abbott  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  Isaac  Worley,  on  the  day  and 
year  last  aforesaid,  at  the  parish  last  aforesaid,  in  London  afore- 
said, and  within  the  jurisdiction  of  the  said  Central  Criminal 
Comt,  before  the  said  George  Robert  Longden  (he  the  said 
Geoige  Kobert  Longden  then  and  there  having  such  competent 
power  and  authority  as  in  this  count  aforesud)  by  his  own  act  and 
consent,  and  of  his  own  most  wicked  and  corrupt  mind,  in  manner 
and  form  in  this  count  aforesaid,  falsely,  wickedly,  wilfully,  know- 
ingly and  corruptly  did  commit  mlfiil  and  corrupt  i)eijury,  to  the 
great  displeasure  of  Almighty  God,  to  the  evil  and  pernicious 
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Foui-th  count. 


example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Fourth  Count — And  the  jurors  aforesaid,  on  their  oath  afore- 
said, do  further  present,  that  after  the  commencement  of  the  cause 
of  divorce  or  separation  in  the  first  count  mentioned,  and  whilst 
the  said  cause  was  so  pending  as  aforesaid,  it  became  and  was  a 
material  question  in  the  said  cause,  whether  the  said  Isaac  Worley 
had  ever  passed  by  the  assumed  name  of  Abbott.  And  the  juron 
aforesaid,  on  their  oath  aforesaid,  do  further  present,  that  the  siid 
Isaac  Worley,  on  the  day  and  year  last  aforesaid,  in  the  j^arish  of 
St.  Benedict,  near  Paulas  wharf,  in  London  aforesaid,  and  within  the 
jurisdiction  of  the  Central  Criminal  Court,  came  before  Alfred 
Waddilove,  doctor  of  laws,  then  and  still  being  surrogate  as  afwe- 
said,  in  due  manner  constituted  and  appointed,  and  £d  then  and 
there,  before  the  said  Alfred  Waddilove,  he  then  and  there  having 
full  power  and  authority  to  administer  an  oath  to  the  s^d  Lsuc 
Worley  as  aforesaid,  take  his  corporal  oath  upon  the  Holy  Gomel 
of  Grod,  that  he  would,  at  the  time  of  his  examination,  speak  tbe 
truth,  the  whole  truth,  and  nothing  but  the  truth,  indUfferentlj 
between  the  parties  in  the  cause  aforesaid.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  Isaic 
W  orley,  being  so  sworn  as  aforesaid,  and  duly  examined  touchiog 
the  matters  at  issue  between  the  said  parties  in  the  siud  cause,  not 
having  the  fear  of  God  before  his  eyes,  nor  r^arding  the  laws  of 
this  realm,  but  being  moved  and  seduced  by  the  instigation  rftlie 
devil,  and  contriving  and  intending  to  prevent  the  due  course  of 
law  and  justice,  did,  on  the  day  and  year  last  aforesaid,  at  tbe 
parish  last  aforesaid,  in  London  aforesaid,  and  within  the  jurisdic- 
tion of  the  Central  Criminal  Court,  on  his  examination  00  duly 
made  as  in  this  count  aforesaid,  falsely,  knowingly,  wilfully  and 
maliciously  depose  and  swear,  amongst  other  things,  as  followi^ 
that  is  to  say,  I  (meaning  the  said  Isaac  Worley)  never  passed  bf 
either  the  assumed  names  of  Abbott  or  Johnson.  Wnereas  is 
truth  and  in  fact,  the  said  Isaac  Worley  had  passed  by  the  assumed 
name  of  Abbott,  to  wit,  on  the  30th  day  of  November,  1837,  and 
on  divers  other  days  and  times  between  that  day  and  the  day  whea 
he  the  said  Isaac  Worley  so  swore  as  aforesaid ;  and  whereas,  in 
truth  and  in  fact,  the  said  Isaac  Worley  well  knew  at  the  time  he 
so  swore  as  aforesaid,  that  he  had  passed  by  the  assumed  name  of 
Abbott  And  so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do 
say  that  the  said  Isaac  Worley,  on  the  27th  day  of  June  aforeaud, 
at  the  parish  last  aforesaid,  in  London  aforesaid,  and  within  the 
jurisdiction  of  the  Central  Criminal  Court,  by  his  own  act  and 
consent,  and  of  his  own  most  wicked  and  corrupt  mind,  in  manner 
and  form  in  this  count  aforesaid,  falsely,  knowingly,  wilfully  and 
corruptly  did  commit  wilful  and  corrupt  perjury,  to  the  great  dis- 
pleasure of  Almighty  God,  in  contempt  of  our  lady  the  Qneai 
and  her  laws,  to  the  evil  and  pernicious  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 
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The  indictment  was  removed  by  certiorari  into  the  Court  of       ^"<*- 
Queen's  Bench.  Woklbt. 

At  the  trial  it  was  proved  that  a  suit  for  divorce,  on  the  ground        -t~ 
of  adultery^  in  which  the  wife  of  the  prosecutor  was  the  promoter   Mc^riaUty. 
against  her  husband,  had  been  commenced  and  carried  on  in  the        — 
Kcclesiastical  Court.     That  the  defendant  was  a  witness  on  the 

Eart  of  the  wife,  and  that  certain  interrogatories  on  behalf  of  the 
usbandy  by  way  of  cross-examination,  were  exhibited  to  him. 
That  one  of  the  questions  put  to  him  with  the  view  of  impeaching 
his  credit  was  the  following :  "  Have  you  not  passed  by  the  name 
of  Abbotty  and  also  of  Johnson  ?"  His  answer  was  as  follows : 
**  I  have  only  passed  by  one  assmned  name  and  that  was  Wilson ;  pads. 
and  only  then  on  the  ground  of  my  being  in  difficulties.  /  never 
pasted  by  the  assumed  name  of  Abbott  or  Johnson." 

It  was  clearly  proved  that  he  had  for  several  years  gone  by  the 
name  of  Abbott ;  that  he  lived  with  a  woman  who  took  that  name ; 
that  two  of  his  children  by  her  were  christened  in  that  name,  he 
being  present  and  giving  tne  name  of  Abbott  to  the  registrar  that 
it  might  be  inserted  in  the  register  as  that  of  the  child's  father. 

WUhifiSy  Serjt.,  for  the  defendant,  at  the  close  of  the  case,  Ar^fnment  for 
submitted  that  there  was  no  evidence  of  materiality  to  go  the  ^®*®°^^*' 
jury.  It  was  quite  immaterial  to  the  issue  in  the  Ecclesiastical 
Court  whether  the  defendant  had  gone  by  the  name  of  Abbott  or 
not.  The  question  there  was  whether  there  had  been  adultery  on 
llie  part  of  the  prosecutor  towards  his  wife  so  as  to  entitle  her  to  a 
divorce.  How  could  the  fact  of  the  defendant  having  taken  the 
name  of  Abbott  affect  that  question  ?  It  would  not  even  go  to 
his  credit,  for  non  constat  that  the  name  may  not  have  been  assumed 
for  a  perfectly  legitimate  object. 

Rylandy  and  B,  C.  Robinson^  for  the  prosecution,  contended  that  Argument  for 
there  was  quite  sufficient  evidence  of  materiality  for  the  jury.  *^®  cro^>i- 
The  defendant  was  a  material  witness  for  the  promoters  of  the 
soit  in  the  Ecclesiastical  Court.  It  became  important  to  ascertain 
what  amount  of  credit  he  was  entitled  to,  and  questions  as  to  his 
character  were  put  to  him.  The  fact  of  a  man's  going  by  various 
names  was  of  itself,  if  unexplained,  a  strong  circumstance  against 
him,  and  might  well  induce  a  judge  to  pause  before  he  received 
testimony  of  one  so  situated.  The  issue  in  that  suit  was,  whether 
the  prosecutor  had  committed  adultery,  and  if  the  defendant  had 
answered  truly  to  the  interrogatory  put  to  him,  it  might  have  been 
followed  up  by  inquiries  which  would  have  resulted  in  showing 
that  he  himself  had  been  for  years  guilty  of  what  he  was  seeking 
to  prove  against  another.  Not  only,  therefore,  was  there  the  fact 
df  nis  having  gone  by  another  name,  but  the  circumstances  under 
which  it  was  assumed  would  in  that  particular  suit  have  had  con- 
siderable influence  in  impeaching  his  testimony. 

Lord  Denman,  C.  J. — Surely  the  fact  of  his  having  committed 
adultery  himself  could  have  no  tendency  to  induce  him  falsely  to 
charge  another  with  the  same  criminality. 

Robinson, — Anything  which  tends  in  the  slightest  degree  to 
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Bbo.       impeaob  tbe  testimoiiy  of  a  witness  is  material  to  the  issue  hi 
WoBLBT.     wUch  that  testimony  is  given.    In  /Z.  v.  Overton  (2  M.  C.  C  263), 
p.^:^    »t  7^»«  held  that  a  question  having  no  general  beamig  on  the 
MaUruuity.   matters  m  issue  may  be  made  matenal  by  its   relation  to  the 
witness's  credit,  and  felse  swearing  thereon  will  be  perjury.  So,  in 
2  Salk.  519,  it  is  laid  down  that,  '^  If  a  man  siyea  eyidence  to  the 
credit  of  a  witness,  though  this  be  not  the  issue,  it  is  peijuryf 
{Griepe^s  case^  Ld.  Baym.  258 ;  12  Mod.  R.  145.)    It  is  not  necee- 
sary  that  the  materiality  should  be  such  that  the  issue  of  the 
cause  must  depend  upon  the  particular  answer.     In  Rosooe's  £t. 
819,  it  is  said,  '^  The  degree  of  materiality  is  not,  it  seems,  to  be 
measured.     Thus,  it  need  not  appear  that  the  evidence  was  suffi- 
cient for  the  party  to  recover  upon,  for  evidence  may  be  very 
material  and  yet  not  full  enough  to  prove  directly  the  issue  in 
question :"  and  Rhodes  case  (2  Ltd.  Raym.  887),  is  inferred  ta  In 
Griepe's  casey  supray  C.  J.  Holt  says,  **  it  is  not  necessary  to  appear 
in  an  information  for  perjury  to  what  extent  the   evidence  is 
material." 
Judgment.  LoRD  Denman,  C.  J. — I  do  uot  think  that  the  evidence  rf 

materiality  is  sufficient.  I  do  not  mean  to  say  that  a  fiilse  answer, 
^ven  under  such  circumstances  as  those  proved,  might  not  sui^port 
a  charge  of  perjury,  but  I  am  of  opinion  that  in  this  case  enmidi 
has  not  been  shown  on  the  part  of  the  prosecution  to  connect  the 
false  answer  with  the  issue  on  which  the  evidence  was  given.  It 
might  have  been  material,  but  we  cannot  dearly  see  that  it 
was  so. 
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DURHAM  SUMMER  ASSIZES. 

(Before  Mr.  Justice  Patteson.) 

Reg.  v.  Cockbubn.  (fl) 

liape — Aftsauh — Consent  of  a  child  under  ten  years  of  age. 

ugh  a  child  under  ten  years  of  age  cannot  legally  consent  to  a  rape 
oon  her,  yet  she  may  consent  to  the  attempt  to  commit  it ;  and  such 
1  attempt,  with  her  consent,  would  not  be  an  assault.  Where,  there' 
*re,  a  child  is  too  young  to  know  the  nature  of  an  oath,  her  evidence 
r  to  a  rape  upon  her  cannot  be  taken,  and  marks  of  violence  on  her 
rivate  parts  cannot  be  presumed  to  have  been  done  against  her  con" 

HE  prisoner  was  charged  with  having,  at  the  parish  of  Tarrow, 
feloniously  and  carnally  known  Jane  Pattrey,  a  girl  under 
age  of  ten  years. 

t  appeared  that  the  child  was  under  five  years  of  age,  and 
wing  nothing  of  the  nature  of  an  oath,  could  not  be  examined, 
donee  was  given  by  a  surgeon  of  the  private  parts  of  the  child 
ing  been  penetrated  and  injured,  but  bv  what  he  could  not  say. 
Y  foreign  substance,  or  a  finger,  might  nave  done  it.  The  charge 
ape  could  not  therefore  be  sustained ;  nor  was  there  evidence 
\  what  had  been  done  to  the  child  had  been  done  against  her 
• 

['be  counsel  for  the  prosecution  suggested  that  the  prisoner 
ht  be  convicted  of  an  assault,  as  the  indictment  included  an 
.ult,  and  the  consent  of  the  child  could  not  be  presumed  by 
ton  of  its  tender  age. 

^ATTESON,  J. — No ;  that  is  a  mistake  of  the  law.     My  expe-  Judgment 
ice  has  shown  me  that  children  of  very  tender  age  may  have 
ous  propensities.     A  child  under  ten  years  of  age  cannot  give 
sent  to  any  criminal  intercourse,  so  as  to  deprive  that  inter- 
rse  of  criminality,  but  she  can  give  such  consent  as  to  render 
attempt  no  assault.     We  know  that  a  child  can  consent  to  that 
eh,  without  such  consent,  would  constitute  an  assault, 
^he  prisoner  was  directed  to  be  acquitted. 
Iverend,  for  the  prosecution. 
Addelly  for  the  defence. 

(a)  Beported  by  T.  Campbell  Fostbb,  Esq.,  Barnstcr-at-I^w. 
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NORTHERN  CIRCUIT. 

Summer  Assizes^  1849. 

Reg.  v.  Drury  and  others,  (a) 

Ptea  of  autrefois  convict 

ErroneotLS  judgment  no  bar  to  subsequent  indictment  for  the  same 

offence, 

THE  prisoners  were  indicted  for  having  as  members  of  a  tnuk 
union  at  Sheffield  incited  others  to  destroy  certain  grinding 
machinery  at  Sheffield. 

The  case  came  on  for  trial  at  the  Spring  Assizes  for  1848,  be- 
fore Mr.  Baron  Rolfe,  and  the  prisoners  were  found  guilty  and 
sentenced  to  be  transported  for  ten  years,  which  judgment  not 
being  warranted  by  the  statute  under  which  the  prisoners  were 
tried  (7  &  8  Geo.  4,  c  30,  ss.  4,  26,  which  statute  only  authoriieB 
transportation  for  seven  years) ;  a  writ  of  error  was  sued  out  on 
the  erroneous  judgment,  and  the  Court  of  Queen's  Bench,  after 
argument,  gave  judgment  for  the  prisoners.  The  prisoners  were 
again  indicted  at  the  Spring  Assizes  for  1849,  for  inciting  others 
to  destroy  some  other  machinery ;  and  their  counsel  then  pleaded 
autrefois  convict  To  that  plea  the  counsel  for  the  crown  demurred, 
and  the  demurrer  was  argued  before  Mr.  Justice  Coleridge,  who 
then  sat  on  the  crown  side  at  York,  and  his  lordship  postponed  his 
judgment  on  the  demurrer. 
Judgment  Mr.  Justice  Wightman  now  read  the  judgment  of  Mr.  Jusdoe 

Coleridge,  which  was  as  follows : — This  case  came  on  before  me 
at  the  last  Yorkshire  Assizes  upon  a  demurrer  by  the  crown  to 
the  plea  of  the  prisoners.  Some  points  for  the  prisoners  were 
made  on  the  argument  for  which  there  appeared  to  me  no  foimdft^ 
tion.  I  reserved  my  judgment  on  that  which  I  now  proceed  to 
discuss.  It  was  an  indictment  for  felony  by  statute.  The  plea  in 
substance  stated  a  previous  indictment  for  the  same  offence.  Tml 
on  a  plea  of  not  guilty,  verdict  for  the  crown,  with  judgment  of 
transportation,  a  writ  of  error  in  the  Queen's  Bench,  witn  varioos 
causes  assigned,  and  judgment  against  the  crown  that  the  priaonen 
be  restored  to  all  things  lost  by  the  judgment  and  depart  hoioe 
without  delay  in  that  behalf.  There  was  an  averment  that  the 
judgment  was  reversed  for  errors  above  assigned  in  the  giving  of 
the  judgment  in  the  court  below.  Upon  the  argument  it  was 
insisted  for  the  prisoners  that  the  revereud  must  be  taken  to  ha^ 
proceeded  solely  on  the  error  especially  assigned  in  the  judgment 
itself,  that  it  was  for  a  longer  period  of  time  than  the  statute 

(a^  Reported  by  T.  Campbell  Foster,  Esq.,  B«rrister-at-Ltir. 
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assigned  or  permitted.  Assuming  this,  it  appeared  that  there  had  ^^• 
been  a  good  indictment,  issue  well  joined,  a  tnal  completely  had,  and  Dbury 
a  lawful  verdict  found.  And  although  it  was  admitted  that  no  and  others. 
judgment  could  now  pass  for  the  crown,  yet  it  was  said  the  pro-  AtOrtfoU 
ceeaings  were  a  bar  to  any  other  indictment,  equally  whether  the  conmct. 
legal  effect  of  the  whole  was  a  conviction,  or,  as  might  be  contended, 
a  lawful  acquittal,  for  that  the  principle  which  barred  a  second 
prosecution  was  simply  that  a  man  should  not  twice  be  put  in 
jeopardy  for  one  and  the  same  offence.  Although  many  causes  of 
error  were  assigned,  I  think  the  case  must  be  decided  upon  this 
assumption,  for  it  would  be  too  much  to  assume  on  the  other 
band  that  any  other  cause  was  well  assigned;  none  other 
was  pointed  out  in  the  argument  or  insisted  on,  which  showed  that 
the  indictment  itself  was  insufficient.  It  cannot,  therefore,  be 
denied  that  the  prisoners  were  at  one  time,  and  in  some  sense,  in 
jeopardy  on  the  same  charge  as  that  which  is  now  preferred  by 
this  indictment.  The  question,  therefore,  seems  to  be,  in  what 
sense  is  to  be  understood  that  which  is  laid  down  as  the  true 
principle  on  which  the  plea  of  autrefois  convict  stands.  Lord  Hale 
(2  H.  P.  C.  ch.  32,  p.  251)  says,  "  K  A.  be  indicted  and  convicted 
of  felony,  but  hath  neither  judgment  of  death,  nor  hath  prayed  his 
clergy,  this  is  no  bar  of  a  new  mdjctment  for  the  same  offence,  if 
the  first  were  insufficient ;  and,  it  seems,  though  it  were  sufficient, 
yet  it  is  no  bar  without  clergy  or  judgment  But  if  he  had  his 
clergy  allowed  him,  autrefois  convict  and  had  his  clergy  is  a  good  bar 
to  an  indictment  or  an  appeal  for  the  same  crime,  and  so  remains  Judgment. 
at  this  day,  notwithstanding  3  Hen.  7,  c  1."  Lord  Hale,  there- 
fore, thought,  though  he  expresses  the  opinion  here  with  some 
hesitation,  that  a  conviction  on  a  good  indictment  was  no  bar,  un- 
less judgment  or  clergy  followed  as  the  fruit  of  the  conviction.  The 
only  authorities  which  he  cites  for  the  whole  passage  are  Vaia^s  case 
ana  Wtgg's  case  (4  Kep.  45,  a  &  b.)  Vaux^s  case  was  on  an  insuffi- 
cient indictment,  and  the  material  resolution  proceeds  on  the 
principle  that  in  such  case  the  prisoner  has  never  been  in  jeopardy. 
Neither  is  TVigg's  case^  or  anything  resolved  in  it,  any  autnority 
for  the  opinion  which  Lord  Bude  throws  out,  and  which  is  now  in 
question.  But  Lord  Hale  goes  on  to  say,  ^^and  so  it  is,  though 
he  prays  his  clergy  and  the  court  will  advise  upon  it,  though  the 
clergy  be  not  actually  allowed ;"  for  this  he  cites  Hohrofts  case^ 
which  is  cited  at  length  in  Wxgg^s  case^  and  the  principle  is  the 
satisfactory  one,  that  as  conviction  and  clergy  granted  would  have 
barred  the  act  of  the  court  in  delaying  to  grant  the  praver  while 
advising  upon  the  propriety  of  allowing  it,  it  shall  not  prejudice  the 
prisoners.  But  then  this  presupposes  that  clergy  was  ordinarily 
necessary  in  the  absence  of  judgment  to  make  the  conviction 
operate  as  a  bar ;  and  it  supposes  also  the  conviction  to  have  been 
on  a  good  indictment;  for  if  the  indictment  was  bad,  it  is  clear 
that  the  grant  of  clergy  united  to  the  conviction  would  not  have 
made  the  conviction  anymore  a  bar  than  it  was  before.  It  is  clear 
that,  in  respect  of  the  plea  of  autrefois  acquit,  there  must  not  only 
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Autre  fbia 
convict. 


Judgment. 


Bro.        be  the  verdict  but  judgment  also  to  make  it  of  avail  (2  Hale's  P.  C 
DuuRT      ^'^^)  >  ^^^  Lord  Hale  applies  the  same  rule  in  terms  to  the  pka  now 
AND  OTHEC8.  iu  questiou  (£6.  248).  I^rd  Hale's  judgment,  therefore,  on  the  whole 
will  appear  to  be  clear  against  the  present  plea.     Hawkins  (bk.     , 
c  36)^  states  the  principle  on  which  the  plea  rests  as  does  Lcid 
Hale ;  but  the  conclusion  to  be  drawn  from  the  whole  chapter  is,  that 
without  judgment,  allowance  of  dergj,  or  at  least  prayer  of  deigy 
by  the  prisoners  (the  delay  of  granting  being  only  the  act  of  toe 
court),  the  conyiction  was  no  bar  to  a  second  indictment.    This 
rule  is  rather  assumed  through  the  chapter  than  laid  down  in  tenos, 
but  it  is  to  my  mind  satisfactorily  made  out.     Mr.  Starkie,  whose 
excellent  book  on  criminal  pleading  may  now  be  quoted  as  direct 
authority,  lays  down  the  same  nue  very  precisely,  thus :  '^  After 
conyiction  the  defendant  remains  without  receiving  ju^ment  or 
praying  his  clergy,  or  he  prays  his  clergy  without  recdvmg  jnd^ 
ment,  or  he  receives  juogment  of  death,  whereby  he  beoomes 
attainted.     If  the  defendant  after  conviction  remain  either  without 
receiving  judgment  or  praying  his  deigy,  he  ma^  be  indicted  for 
any  other  offence  or  even  for  the  same"  (voL  iu  311.)     Against 
these  authorities  I  cannot  find  anything  to  be  set,  nor  can  any- 
thing be  relied  on  but  a  literal  construction  of  the  rule,  which 
cannot  be  maintained.     A  man  who  has  been  tried,  convicted, 
and  attainted  on  an  insufficient  indictment,  or  on  a  record  erroneous 
in  any  other  part,  is  in  so  much  jeopardy  literally  that  punishment 
may  be  lawfully  inflicted  on  him,  unless  the  attainder  be  reversed 
in  a  court  of  error ;  and  yet  when  that  is  done  he  may  certamly 
be  indicted  again  for  the  same  offence,  and  the  rule  would  be  hdd  to 
apply  that  he  had  never  been  in  jeopardy  under  the  former  indict- 
ment.    The  true  meaning,  therefore,  of  ^  not  having  been  in  jeo- 
pardy^ in  this  rule  seems  to  be,  that  by  reason  of  some  defect  in  the 
record,  either  in  the  indictment,  place  of  trial,  process,  or  the  like, 
the  prisoners  were  not  lawfiilly  liable  to  suffer  judgment  for  the 
offence  charged  on  that  proceeding,  and,  so  understood,  it  is  true 
in  the  present  instance.     The  judgment  reversed  is  the  same  u 
no  judgment ;  upon  a  record  without  any  judgment  no  punidi- 
ment  can  be  suffered.     That  is  the  present  state  of  this  record  and 
so  it  must  remain ;  for  it  has  been  repeatedly  decided  (see  K  v. 
BroujUy  7  Ad.  &  EL  58),  that  neither  the    Court  oi  Queens 
Bench  nor  the  court  below  can  now  pronounce  any  judgment  on  it 
The  former  never  had  the  power;   the  latter  is  fmchu  ^ffitk. 
Judgment  must  therefore  be  given  against  the  plea;  and  certttnlj 
justice  and  common  sense  concur  with  authority  in  this  cooclusifML 
It  would  be  shocking  to  both,  that  individuals  who  object  cob' 
that  they  have  been  regularly  found  guilty  of  an  offence  on  a 
lawful  trial,  but  that  there  has  been  a  mistake  in  the  jnc^jment 
pronounced,  which  judgment  has  on  that  ground  been  reversed  and 
can  never  be  carried  into  effect,  should  therefore  remain  exempt 
from  all  punishment.     The  plea  has  not  concluded  with  pleai&f 
over  to  the  felony,  which  is  the  usual  and  proper  form.     Iji  strict- 
ness^ therefore^  the  prisoners  are  left  without  defence,  and  tbe 
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jadgment  might  be  final,  bat  upon  the  whole  I  think  they  should       Beo. 
now  be  allowed  to  withdraw  the  plea  and  plead  not  guilty,  which      d^urt 
course  may  be  better  than  to  allow  them  to  amend  by  adding  the  and  others. 
usual  conclusion  in  bar,  as  that  might  lead  to  a  second  demurrer.       Autrefois 

JSUss  (with  whom  was  Pickering)^  on  the  part  of  the  prisoners,      conxnct 
inquired  if  the  judgment  given  was  not  that  the  prisoners  answer 
over  to  the  felony. 

WiGHTMAN,  J . — The  judgment  given  is  that  the  prisoners  have 
kftve  to  withdraw  their  plea  and  plead  not  guilty,  or  the  judgment 
will  be  finaL 

After  a  short  consultation  with  his  clients.  Bliss  intimated  that 
tb^  submitted  to  the  judgment. 

The  counsel  for  the  crown  considering  the  long  imprisonment 
the  prisoners  had  undergone,  suggested  that  they  should  be  dis- 
oh^^ed  on  entering  into  their  recognizances. 

His  lordship  gave  judgment  accordingly,  and  the  prisoners 
having  enterea  into  the  required  sureties  were  discharged. 

Counsel  for  the  crown,  WiUdns^  Seijt.,  Hcdly  and  Overend ;  for 
the  prisoners.  Bliss  and  Pichenng. 


CENTRAL  CRIMINAL  COURT. 

Mabch  Session. 

March  1,  1849. 

(Before  Mr.  Justice  Cresswell.) 

Reg.  v.  Cooper,  (fl) 

Accusation  of  an  unnatural  crime  with  intent  to  extort  money — Evidence. 

On  the  trial  of  an  indictment  for  accusing  a  person  of  an  unnatural 
crime  with  intent  to  extort  money — the  prisoner  bedsg  a  soldier,  and 
the  accusation  having  been  made  while  he  was  on  dutjf  as  sentry — m- 
denee  (f  declaration  made  by  him  on  a  former  occasioHy  on  coming  off 
gmardj  that  he  had  obtained  money  from  a  gentleman  by  threatening 
to  take  him  to  the  guard-house  and  accuse  him  of  an  unnatural  crime, 
w(u  held  admissible, 

J%e  prisoner  was  proved  to  have  made  the  accusation  in  these  words,  "I 
charge  this  man  with  indecently  assaulting  me/* 

Held,  ^at  it  was  a  question  for  the  jury — taking  into  considercUion  the 
prisoner's  conduct  throughout  the  transaction — whether  by  those  words 
he  did  not  mean  to  allege  that  the  prosecutor  had  solicited  him  to  the 
commission  of  an  unnatural  offence. 

THE  prisoner  was  indicted  for  feloniously  accusing  one  H.  C.  S. 
of  having  assaulted  him  with  intent  to  commit  b jy  with 

(a)  Reported  bj  6.  C.  Robiicsoh,  Esq.,  Barrister-at-lAW. 
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Beg.        intent  to  extort  money.     There  were  other  counts  for  aocuong  the 
Cooper.     ^^  H.  C.  S.  of  having  attempted  and  having  solicited  hmi  to 

— r        commit  the  said  crime. 
Evidenced       ^^  appeared  in  evidence  that  on  the  night  in  questioii  the  proee- 
—        cutor  was  taking  shelter  from  the  rain  under  one  of  the  pcntiooes 
of  Buckingham  Falace,  wheu  he  was  accosted  by  the  prisoner,  who 
was  the  sentry  on  duty  there.     After  some  conversation  the  pii- 
soner  seized  the  prosecutor  by  the  collar,  and  chaised  him  with 
having  indecently  touched  or  assaulted  him;  he  uien  took  the 
prosecutor  to  the  guard-house,  and  said  to  the  Serjeant,  **  I  diaige 
this  man  with  indecently  assaulting  me."   The  prosecutor  wasthen 
taken  to  the  police  station-house,  where  the  prisoner  made  the 
same  charge.     On  the  charge  being  entered  into  the  next  momiiig 
before  the  magistrate,  the  prisoner  stated,  among  other  things,  that 
the  prosecutor  caught  hold  of  his  private  parts.     A  bill  of  indict- 
ment was  presented  at  the  next  Middlesex  Sessions  against  the 
prosecutor  for  indecently  assaulting  Samuel  Cooper,  but  it  wu 
Ignored  by  the  grand  jury.  Cooper,  the  then  prosecutor,  not  ap- 
pearing.    A  similar  indictment  was  presented  at  the  subsequent 
session,  when  Cooper  appeared,  but  the  bill  was  thrown  out. 
In  the  course  of  the  trial. 
Argument  as  to       Bodkin  (with  whom  was  Richards,  for  the  prosecution),  asked 
•dmissibOity  of  one  of  the  witnesses  for  the  prosecution  whether  he  had  ever,  upon 
former  occasions  when  the  prisoner  had  come  o£f  guard,  seen  monej 
in  his  possession. 

Ballantine  (for  the  prisoner),  submitted  that  such  a  questioo 
could  not  be  put.  It  had  no  relevancy  to  the  present  mquiiy. 
On  such  a  charge  no  evidence  of  other  transactions  could  be  ad- 
duced, because  its  only  tendency  could  be  to  prejudice  the  ntiiids 
of  the  jury — to  ask  them  to  judge  from  past  conduct  what  was 
likely  to  have  been  done  by  the  prisoner  on  this  occajdon.    The 

Erosecution  could  not  be  permitted  to  show  that  the  prisoner  had 
een  some  time  before  convicted  of  extortion,  and  this  question  had 
precisely  the  same  bearing. 

Bodkin  contended  that  the  question  was  quite  regular.  Where 
part  of  the  issue  to  be  tried  was  the  knowledge  or  Uie  intention  of 
the  accused  at  the  time  he  did  a  particular  act,  matters  having  no 
immediate  bearing  on  that  act  become  material  and  relevant,  it 
they  in  any  way  tended  to  explain  his  motives.  Here  the  prisoner's 
conduct  on  otiier  like  occasions  was  very  material  in  enaoling  ^ 
jury  to  determine  with  what  object  this  particular  proceeding  wa« 
taken  by  him.  The  evidence  was  admissible  in  the  same  way  that 
proof  of  other  utterings  was  offered  to  show  guiltr  knowledge, 
although  they  might  be  totally  disconnected  with  tne  one  under 
consideration. 

Cresswell,  J. — Are  you  not  asking  the  jury  to  infer  gufltr 
knowledge  from  remote  and  independent  facts?  Suppose  a  man 
was  charged  with  wounding  with  intent — the  intention  thei«  ia  rf 
the  essence  of  the  charge — could  you  prove  that  he  had  cot  a 
man's  head  open  the  week  before? 
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Bodkin  .exxhnntied  that  he  could^  if  both  wounds  were  given  with        ^s^'- 
the  same  instrument.  Coopeb. 

Cbesswell,  J. — How  would  that  show  the  intention  otherwise        — r 
than  by  showing  knowledge  ?  EvidenoeT 

Bodkin. — Just    as    the   possession    of  other    counterfeit  coin        — 
may  be  proved  in  an  indictment  for  uttering. 

Ubesswell,  J. — There  knowledge,  and  not  intention,  is  the 
sabject  of  the  proof.  But  suppose  the  witness  gives  an  affirmative 
answer  to  your  question,  what  is  your  next  step  ? 

Bodkin. — I  shall  then  ask  what  he  said  as  to  the  means  by  which 
he  obtained  the  money. 

BoHantine  said  that  he  objected  to  any  such  question,  on  the 
grounds  before  urged. 

Ckesswell,  J. — But  if  the  prisoner  is  proved  to  have  stated  on 
other  occasions  that  he  had  obtained  money  by  the  same  means 
that  are  stated  to  have  been  used  in  this  case,  is  it  not  a  fair  in- 
ference to  make  to  the  jury  that  his  object  was  to  obtain  money 
here? 

BaUantine. — To  prove  guilty  knowledge  is  not  to  prove  a  guilty 
intention.  Proof  of  a  man's  previous  character  would,  in  the  ordi- 
naiy  affiiirs  of  life,  have  some  bearing  upon  the  question  of  whether 
he  had  committed  a  particular  crime,  but  it  is  inadmissible  in  law. 

Cresswell,  J. — If  a  man  administers  a  certain  drug  to  another.  Proof  of  gmlty 
and  it  produces  death,  and  afterwards  administers  the  same  drug  to  luiowlodge. 
another  person,  may  not  the  former  conduct  be  proved  to  show  tnat 
he  well  knew  the  consequences  of  the  subsequent  act? 

BalkaUine. — Not  where  it  is  simply  used  as  evidence  to  prove 
intention.  The  prisoner  may  have  used  threats  on  a  previous  oc- 
casion, and  have  obtained  money  by  so  doing,  but  that  does  not 
show  that  he  had  an  intention  to  obtain  money  at  this  particular 
time.  The  offence  here  charged  is  a  single  and  specific  one.  Sup- 
pose the  charge  was  breaking  into  a  house  with  intent  to  steal,  the 
&ct  of  his  having  broken  into  the  house  before,  would  show  that 
he  knew  how  the  offence  was  to  be  accomplished,  but  it  could  not 
be  adduced  to  show  what  his  intention  was  on  the  second  occasion, 
and  this  shows  the  difference  between  proof  of  knowledge  and  that 
of  intention.  The  broad  rule  that  two  felonies  cannot  be  proved 
on  the  trial  of  one  indictment,  is  clearly  recognized,  and  there  is 
nothing  in  this  instance  to  show  that  it  should  be  departed  from. 

Cbesswell,  J. — I  do  not  think  that  this  is  at  all  a  question  of 
character.  The  evidence  is  not  offered  by  way  of  proving  simply 
that  the  prisoner  had  been  guilty  of  the  same  crime  before.  The 
question  is,  whether  on  this  occasion  he  did  an  act  with  the  design 
m  effecting  a  certain  object.  One  step  in  the  proof  is  to  show  that 
he  would  be  likely  to  know  that  a  certain  result  would  follow,  and 
if  it  can  be  proved  out  of  his  own  mouth  that  he  was  aware  that 
sach  result  would  be  produced,  it  is  one  ingredient  in  the  neces- 
eary  proof  that  he  contemplated  it  Suppose  a  charge  against  a 
man  that  he  had  attempted  to  procure  abortion :  the  same  medicine 
might  be  administered  with  that  intention  or  without  it.  If  it  could 
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Reo.        be  proved  that  he  had  oflen  ^ven  that  medicine  before  and  thit 
Cooper.     ^®  Knew  that  abortion  had  dways  followed,  sorely  that  would  be 
— 7        evidence  against  him.    Or  if,  on  a  charge  of  wouncfing,  a  certain  m- 
^i^iS!^   strument  had  been  used,  and  Uie  same  weapon  had  before  been  osed 
—        by  the  prisoner  with  a  dangerous  result,  would  not  that  be  admisa- 
ble  to  snow  that  he  knew  the  consequences  of  using  it?  We  do  not  yet 
know  what  the  answer  to  the  question  to  which  you  object  may  be; 
but  suppose  the  prisoner  had  said  the  day  before  this  transaction,  '^I 
think  I  could  get  money  when  on  guard  by  seizing  some  man  pasging 
by,  taking  him  to  the  guard-house,  and  making  some  charge  aeaisst 
him  i"  and  it  was  suggested  to  hiim,  ^^  but  you  must  not  ask  for 
money ;"  and  his  answer  was,  **  No ;  I  won't  do  that,  but  I  think  t 
man  under  such  circumstances  will  give  it  me;" — I  could  not  reject 
such  evidence.     His  whole  conduct  is  to  be  interpreted  with  re- 
ference to  the  charge  made  against  him,  and  I  think  what  was  aud 
by  him  under  similar  circumstances  to  the  present  is  admissiUe. 

Evidence  was  then  given  of  declarations  by  the  prisoner  on  a 
former  occasion,  on  coming  off  guard,  that  he  had  obtained  nxmej 
from  a  gentleman  by  threatening  to  take  him  to  the  guard-house, 
and  accuse  him  of  an  unnatural  crime. 

At  the  close  of  the  case  for  the  prosecution, 

BaUantine  submitted  that  there  was  no  evidence  of  the  charge 
7  &  8  Geo,  4,  in  the  indictment  to  go  to  the  jury.  The  7  &  8  Geo.  4,  c  29,&8, 
c.  29, 8.  8.  enacted,  that  '*  if  any  person  shall  accuse  any  person  of  any  crime 
punishable  by  law  with  death,  transportation,  or  pillory,  or  wi& 
any  assault  with  intent  to  commit  any  rape,  or  of  any  attempt  or 
endeavour  to  conunit  any  rape,  or  of  any  miamous  crime,  &c.,iritli 
intent  to  extort  money,  &c,  should  be  guilty  of  felony.**  The  94 
section  defined  what  should  be  an  infamous  crime,  viz.,  ^^  buggojy 
committed  either  with  mankind  or  beast,  and  every  assault  wim 
intent  to  commit  that  crime,  and  every  attempt  or  endeavour  to 
commit  that  crime,  and  every  solicitation,  persuasion,  promise  or 
threat,  offered  or  made  to  any  person^  whereby  to  move  or  indooe 
such  person  to  conunit  or  permit  such  crime."  Taking  the  case  ai 
it  stood,  there  was  no  evidence  at  all  of  any  charjro  of  me  character 
above  mentioned  made  by  the  prisoner.  As  to  tne  indictment  pre- 
sented at  the  sessions,  the  prisoner  could  not  be  made  answerabk 
for  its  terms.  It  might  have  been  drawn  in  its  specific  form  with- 
out his  cognizance.  With  r^ard  to  the  charjro  at  the  jpoliee 
station,  it  was,  that  the  prosecutor  had  indecently  assaulteu  him, 
the  prisoner.  This  meant  nothing  more  than  a  common  asaanlt 
It  was  in  no  other  way  a  crime  known  to  the  law ;  certainly  not 
any  of  those  mentioned  in  the  act  of  Parliament. 

Bodkin  observed  that  there  was  a  count  chai^ng  an 
of  soliciting,  and  the  word  "  solicitation  "  was  expressly 
in  the  statute. 

BaUantine. — The  question  is,  whether  this  is  a  charge  of  an 
infamous  crime,  that  crime  including  a  solicitation  to  commit  the 
offence  specifically  mentioned  in  the  act. 

Cbesswell,  J. — The  chars^  is,  that  the  prisoner  accused  tbe 
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prosecutor  of  having  solicited  him  to  commit  a  certain  crime.  You 
say,  that  instead  of  having  charged  a  soliciting,  he  charged  a 
certain  act  to  have  been  done.  The  real  question  is,  is  tnat  a 
aolicitation  ?  Bv  charging  him  with  doing  that  act,  did  he  mean 
to  charge  him  with  soliciting  ? 

Ballantine. — ^But  the  act  proved  is  an  assault,  and  the  words 
'^  assault "  and  "  solicitation  are  both  used  in  the  act  of  Parlia- 
ment. It  is  clear,  therefore,  that  they  were  intended  to  be 
different  things ;  the  one  an  act  done,  the  other  a  solicitation  in  its 
strict  sense. 

Cresswell,  J. — Suppose  the  case  of  an  assault  with  intent  to 
oommit  a  rape ;  that  means  an  assault  made  with  an  intention  to 
use  force,  and  to  commit  the  rape  if  possible ;  but  it  often  happens 
that  a  very  indecent  assault  is  committed  with  no  intention  of 
resorting  to  further  violence,  if  resistance  is  offered,  but  merely  in 
the  hope  that  the  woman's  scruples  may  be  overcome.  Now, 
supposing  that  a  man's  soliciting  a  woman  to  yield  her  person  to 
him  was  an  offence,  might  not  such  indecent  assault,  com- 
mitted for  such  a  purpose,  be  treated  as  a  solicitation,  in  case 
the  evidence  fell  short  of  proving  an  attempt  to  commit  a  rape?  In 
shorty  may  there  not  be  a  solicitation  by  deeds  as  well  as  by 
words? 

BaUantiTie. — It  is  not  contended  that  there  may  not  be  a  solici- 
tation by  deeds,  but  that  the  mere  laying  on  of  hands  cannot  be 
called  one.  The  charge  at  the  police  station  says  nothing  about 
soliciting.  It  uses  another  word  included  in  the  act  of  Parliament, 
namely,  an  assault,  but  does  not  describe  such  an  assault  as  is  there 
defined. 

Cresswell,  J. — ^We  have  nothing  to  do  with  the  charge  at 
the  police  station  or  that  made  before  the  magistrate.  He  could 
not  make  any  charge  there  to  extort  money.  We  must  look  to 
what  the  charge  was  in  the  very  first  instance. 

Bodkin  referred  to  R.  v.  Hickman  (1  M.  C.  C.  34) ;  and  R.  v. 
Tucker  (1  M.  C.  C.  134.) 

Cresswell,  J. — I  think,  in  this  case,  that  although  the  prisoner 
charged  the  prosecutor,  in  terms,  with  an  assault,  throughout  the 
transaction  and  afterwards,  yet  that  it  was  with  an  assault  of  such 
a  character  and  made  under  such  circumstances,  that  it  might  be 
taken  to  mean  a  solicitation.  It  is  a  question  which  the  jury  must 
determine. 

The  question  was  so  left  to  the  jury,  and  the  prisoner  was  con- 
victed. 

Bodkin  and  Richards^  for  the  prosecution. 

Ballantine^  for  the  defence. 


Bbo. 

V. 

Cooper. 

Extortion- 
Evidence. 
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COURT  OF  CRIMINAL  APPEAL. 
April  30  and  June  23,  1849. 

(Before  Wilde,  C.  J. ;  Alderson,  B.  ;   Wightm an,  J. : 

Ceesswell,  J.;  and  Platt,  B.) 

Reg.  v.  lLLiDGE.(a) 

Forgery —  Warranty  ordery  or  request  for  the  ddivery  efgoodL 

On  an  indictment  for  forging  an  order  for  the  delivery  of  goodsy  tk 
instrument  alleged  to  have  been  forged  being  an  order  on  a  dotk 
company  to  permit  the  bearer  to  Uutc  wines  in  the  docks  belonging  te 
the  alleged  drawer : 

Heldy  that  the  giving  out  at  the  docks  a  portion  ef  the  wine  for  ikt 
purpose  of  its  being  tasted  there  by  the  person  presenting  ike  order  was 
a  delivery  of  goods  within  the  1  fFilL  4,  c,  66,  s.  10. 

In  the  ordinary  course  of  business  at  the  docks,  tke  tasting  order  being 
directed  to  the  dock  company  and  being  signed  by  the  merchant  owning 
the  winesy  is  taken  to  a  clerk  at  the  docks  who  unites  his  name  across  it, 
and  this  signature  is  an  authority  to  the  cooper^  without  wkiekkeis 
not  justified  in  acting, 

Heldy  that  such  an  instrument  was  an  order  as  soon  as  it  left  the  hands  tf 
the  merchant  properly  drawn  upy  and  that  the  signature  of  <fte  dsA 
clerk  was  not  essential  to  give  it  validity  as  an  order, 

AT  the  February  Session  of  the  Central  Criminal  Coot 
Mr.  Justice  Cresswell  reserved  the  following  case: — 

The  prisoner  was  tried  before  me  at  the  Central  Cnminal  Couit 
in  February  last,  on  an  indictment  which  chaised  him  wA 
feloniously  uttering  a  forged  warrant  for  delivery  of  gooda^  to  wit» 
wine,  well  knowing  the  same  to  be  forged,  with  intent  to  defiaod 
the  London  Dock  Company.  Other  counts  described  the  iDStni- 
ment  as  an  order  and  as  a  request  There  were  other  ooonti  ii 
the  indictment  similar  in  form,  but  charging  an  intention  to  de- 
fraud Samuel  Vincent  and  another. 

It  was  proved  that  the  prisoner,  on  the  9th  of  Jannaiy,  went  to 
the  London  Dock  and  presented  to  a  clerk  in  the  aervioe  of  tk 

(a)  Repurti'd  by  B.  C.  Bobi^cpon,  Esq., 
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company,  in  the  Crescent  Vault  wine  department,  a  docmnent        ^^®' 
called  a  Tasting  Order,  of  which  the  following  is  a  copy : —  iLLrooB. 


1242. 
S.32. 


To  the  Cooper 


VauUy  London  Docks, 


Permit  Self  and  Company  to  taste 
ex  "  Traveller,"  Captain  Austin,  a  Cadiz. 

Entered  by  "  William."  May,  1848. 


Forgery — 
Warrant  or 
184  order. 


Wines 


Mark. 

No. 

D.    A. 
O.    P. 

112/ 
/ll4 

Butts. 


Tasted 
Sampled 


Casks  N«> 
Ditto 


Vincent  &  Pugh. 


Shewn 


by  { 


The  course  of  business  at  the  London  Docks,  with  reference  ^^• 
to  such  orders,  is,  that  the  merchant  who  has  wine  in  the  vaults 
and  wishes  to  enable  a  party  to  taste  it,  ^ves  an  order  in  the  form 
set  out.  It  is  then  taken  to  the  clerk  before  mentioned,  and  he 
writes  his  name  across  it,  and  when  it  has  been  so  signed  by  him, 
Imt  not  otherwise,  the  coopers  of  the  company  are  authorized  to 
act  upon  it,  and  allow  the  party  presenting  it  to  taste  the  wine 
deecnbed  in  it.  The  instrument  in  question  was  presented  to  the 
d^k  for  his  signature,  but  he  suspecting  it  was  not  genuine 
refosed  to  sign  it,  and  said  he  must  first  send  to  Vincent  &  Pugh. 
Hie  prisoner  said  he  would  return  in  half-an-hour,  and  went 
away,  but  did  not  return.  It  was  proved  that  the  signature 
Yincent  &  Pugh  was  a  forgery,  and  that  the  prisoner  knew  it 
to  be  sa  For  the  prisoner  it  was  objected  that  a  tasting  order 
oould  not  be  considered  an  order  for  the  delivery  of  goods,  and, 
secondly,  that  this  never  was  a  perfect  order,  nor  was  uttered  as 
much,  but  was  handed  to  the  clerk  for  his  signature,  in  order  that 
it  might  become  an  available  tasting  order. 

I  wought  it  right  to  reserve  these  points  for  further  con- 
aideiation,  and  the  jurv  having  found  the  prisoner  guilty,  I  ordered 
him  to  be  discharged  on  his  own  recognizance  to  appear  and 
receive  judgment  when  called  upon  so  to  do. 

Suddlestan,  for  the  prisoner,  contended  that  this  was  not  an  order 

Jar  ihe  delivery  of  goods.     It  could  not  be  said  that  the  delivering 

wine  for  the  purpose  of  its  being  tasted  was  a  delivery  of  goods 
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within  the  meaning  of  the  statute.  It  must  be  such  a  defiTcrj  as 
would  give  the  person  receiying  an  absolute  control  over  the 
property,  but  here  the  person  using  the  order  has  no  power  or 
authority  to  do  more  than  taste  the  wine. 

Platt^  B. — ^But  by  such  tasting  of  the  wine  be  dispoees  of  it 
effectually, 

Wilde,  C.  J. — Is  not  this  very  like  an  order  for  the  delivery 
of  a  sample  ? 

Huddlestan  submitted  that  it  was  not.  There  the  person  takii^ 
the  sample  might  take  it  away  with  him  and  do  with  it  as  he 
liked ;  here  he  could  not  do  so — the  wine  was  handed  to  him  for 
a  special  purpose.  Suppose  a  man  forged  an  order  to  andl 
certain  aromatic  substances ;  the  sensation  of  smell  is  canaed  by 
certain  particles  of  the  substance  flying  off  and  coming  in  contact 
with  the  nostrils :  these  he  might  carry  away  with  him^  but  cooU 
the  giving  him  an  opportunity  of  smelling  these  substances  be 
caUed  a  delivery  of  goods  ? 

Wilde,  C.  J. — Suppose  a  man  were  to  go  to  a  cook-shop  with 
a  forged  order  for  a  good  dinner ;  surely  be  would  exerdse  in 
absolute  control  over  the  provisions  that  were  furnished  to  him, 
and  probably  he  would  carry  them  away  with  him. 

Huddlestan  contended  that  there  the  delivery  would  be  more 
complete  than  it  would  be  here.  The  wine  would  never  be  reaDy 
out  of  the  possession  and  control  of  the  cooper  until  it  was  takoi 
Hoddleston  for  into  the  stomach  of  the  taster.  But  it  was  not  absolutely  necessur 
thepnaoner.  ^^  j|.  ghould  be  diunk  at  all;  what  was  technically  tenned 
^  tasting"  wine,  was  the  forming  a  judgment  upon  it^  and  this  w» 
very  often  accomplished  simply  oy  the  smell. 

Platt,  B. — Surely  it  is  a  siifficient  delivery  if  given  for  bo 
other  purpose  than  to  be  drunk,  but  it  is  a  mere  aasampdon  oa 
your  part  that  the  person  presenting  the  order  would  not  be 
allowed  to  carry  a  sample  away. 

Huddlestan  tnen  submitted  that  the  instrument  was  nether  ta 
order,  warrant,  nor  request.  It  was  clearly  not  the  last  named, 
for  it  purported  to  be  given  by  some  person  having  authority,  and 
to  be  binding  on  the  person  to  whom  it  was  to  be  defivered: 
(R.  y.  miUamSy  2  C.  &  K.  5.)  But  it  could  never  be  of  aay 
validity  at  all  imtil  countersigned  by  the  derk.  IL  y.  Bkharis 
(K  &  R  193),  and  R.  v.  Randatt  (R.  &  K  195),  are  authoritieB 
for  the  position  that  there  cannot  be  a  forgery  of  an  imperftet 
instrument.  There  were  cases  in  which  instruments  in  the  fona 
of  bills  of  exchange  were  held  not  to  be  orders  for  the  paymeat 
of  money  for  want  of  a  payee;  they  could  not  be  enforced:  » 
here  the  order  would  be  unavailable  at  the  docks  until  the  f^A 
had  countersigned  it. 

Platt,  B. — But  surely  that  is  a  mere  private  regulation  of  Ae 
dock  company,  and  does  not  affect  the  validity  of  the  instrumeDt 
as  an  order. 

Wilde,  C.  J. — The  merchants  have  a  right  to  make  the 
order,  but  certain  formalities  must  first  be  comjmed  with. 
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HuddlesUm  submitted  that  the  same  observation  might  be  made 
with  respect  to  the  cases  he  had  quoted. 

Alderson,  B. — In  IL  v.  Bandallj  the  instrument  purports  to 
be  payable  to  some  third  person  or  order,  but  that  person  is  not 
named,  and  therefore  it  was  held  not  to  be  a  bill  of  exchange  at  aD. 
Here  the  instrument,  on  the  face  of  it,  does  purport  to  be  an  order. 

Huddlestoru — But  the  case  must  be  looked  to,  to  see  what 
would  be  requisite  to  its  full  operation,  and  then  we  find  that  it 
ie  no  order  unless  signed  by  the  clerk. 

Platt,  B. — Suppose  a  banker  gives  his  clerks  directions  not  to 
lionour  cheques  of  a  customer  until  they  are  countersigned  by 
a  particular  cashier,  would  not  an  indictment  for  forgery  lie  against 
a  person  who  forged  a  cheque,  although  the  cashier^s  signature 
was  not  obtained  ? 

Huddlestan. — Not  if  the  arrangement  was  acceded  to  by  the 
customer,  and  he  agreed  that  no  cneque  should  have  validity  until 
countersigned  by  tne  cashier.  So  here  the  practice  at  the  docks 
18  known  to  the  prosecutors,  and  their  arrangement  with  the 
directors  is,  that  they  should  have  no  authority  to  order,  except 
according  to  that  precise  practice. 

Wilde,  C.  J. — But  how  can  you  contend  that  the  coimter^ 
signing  gives  to  the  document  any  extra  validity?  The  dock 
company  arc  bound  to  obey  the  order  of  Messrs.  Vincent  &  Pugh. 
As  to  the  way  in  which  it  shall  be  obeyed  they  may  exercise 
a  discretion. 

Huddleston. — The  order  purports  to  be  upon  the  cooper,  and  it  *^  p™on». 
is  clear,  that  according  to  tne  arrangement  between  the  dock  com- 
pany and  the  merchants,  the  latter  could  not  compel  the  cooper 
to  act  until  they  had  first  obtained  the  signature  of  the  clerk. 
In  iZ.  V.  Rushworth  (B.  &  K.  317),  the  prisoner  was  indicted  for 
fomng  a  magistrate's  order,  and  by  the  act  of  Parliament  relating 
to  toe  particular  authority,  it  was  necessary  that  the  order  of  the 
magistrates  should  be  under  seal,  but  the  alleged  forgery  was  of 
an  instrument  under  hand  only,  and  it  was  held  tlmt  no  con- 
viction could  take  place.  Another  point  decided  in  that  case  was 
that  the  order  being  made  upon  a  person  whom  the  magistrate 
had  no  authority  over,  the  conviction  was  wrong.  There  it  was 
established  that  it  is  necessary  to  look  at  sometning  beyond  the 
instrument  itself,  to  see  whether  the  order  is  complete.  Here 
Vincent  &  Pugh  purport  to  be  the  orderers,  the  cooper  to  be  the 
orderee.  The  former  have  no  authoritv  over  the  latter,  until 
something  is  done  which  here  has  not  been  done.  The  assent 
of  the  company  is  requisite,  and  that  does  not  appear  to  have 
been  given.  It  is  precisely  the  case  of  two  persons  having  jointly 
but  not  separately  the  right  to  make  an  order,  and  it  is  made  by 
one  alone. 

Alderson,  B. — The  difficulty  is  this,  Vincent  &  Pugh  may 
order  the  dock  company,  but  they  cannot  order  the  cooper.  The 
dock  company  say,  if  you  do  a  thing  in  a  particular  way  we  will 
be  responsible  for  its  execution,  but  not  otherwise. 
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Reo.  Wilde,  C.  J. — The  merchants  could  not  order  the  servant;  he 

Illidob.  could  only  obey  the  order  of  the  company.  They  may  ^Telum 
a  limited  authority  to  obey  the  merchant  under  particular  cir- 
cumstances, and  they  say  to  the  merchant,  "we  give  you  authoritj 
to  order  our  servant  to  act  according  to  the  ordinary  course  of 
business  and  according  to  that  only  f  then  when  the  order  leaTes 
the  hands  of  the  prisoner,  is  it  in  such  a  state  as  would  aath<mie 
the  cooper  to  act  upon  it? 

Huddteston. — The  case  says  that  it  is  not,  for  it  has  not  the 
countersign  of  the  clerk. 

Ballantine  (for  the  prosecution),  submitted  that  the  case  sup- 
ported all  the  counts  in  the  indictment.  It  showed  the  instrument 
to  be  an  order  upon  the  dock  company,  a  toarrant  to  the  dod^ 
company,  and  a  request  to  the  cooper.  He  was  clearly  not  bound 
by  the  terms  of  the  instrument  itself;  that  was  conceded ;  the 
question  was,  what  was  its  operation  in  fact?  The  instrument 
was  obligatory  upon  the  dock  company.  They  had  their  owi 
forms,  and  made  their  own  arrangements.  The  merchant  had 
a  right  to  give  an  order  that  his  wme  should  be  tasted,  and  if  the 
company  msobeyed  the  order  when  given,  they  would  be  liabk 
to  him  for  any  damage  he  sustained  thereby.  The  merchant 
might  not  be  aware  of  what  the  internal  arrangements  at  the  docb 
were.  He  it  is  who  has  the  sole  authority  over  his  own  property, 
and  he  does  all  that  he  can  do  to  make  the  exercise  of  thk 
Ballantine  for    authority  complete. 

the  proeecatian.  WiLDE,  C.  J. — Suppose  you  were  to  draw  a  cheque  upon  the 
cashier  of  your  banker  instead  of  upon  the  banker  himself,  what 
authority  would  you  have  over  the  cashier? 

Ballantine  submitted  that  he  would  have  authority,  provided 
such  a  mode  of  drawing  was  practised  at  his  bankers.  If  he  drew 
a  cheque  he  would  have  done  all  he  could  by  way  of  making  an 
order.  How  that  order  was  to  be  obeyed,  how  many  hands  it 
must  pass  through  before,  in  the  ordinary  course  of  business,  the 
money  was  obtained,  would  be  quite  immateriaL  The  merchant 
was  the  only  person  having  authority  to  order;  he  did  ordtf. 
Surely  the  countersignature  of  a  servant  of  the  orderee  could  not 
add  any  validity  to  the  document  to  make  it  an  order  if  it  was 
not  one  before. 

Platt,  B. — The  signing  of  the  clerk  is  the  signing  of  the  com- 
pany :  then,  can  it  be  said  that  the  act  of  the  company  is  required 
to  complete  an  order  upon  themselves  ? 

Ballantine  then  contended  that  the  instrument  was,  at  all  eventi^ 
a  warrant.  It  would  certainly  justify  the  dock  company  in 
allowing  the  wines  to  be  tasted. 

Wilde,  C.  J. — Suppose  a  succession  of  such  orders  to  be  pre- 
sented to  the  cooper  without  the  countersimiature  of  the  dak, 
and  the  wine  to  Tbecome  thereby  considerably  diminished,  coold 
the  merchant  recover  from  the  company  ? 

Ballantme  said,  that  whether  he  could  or  not,  the  merchant  had 
nothing  to  do  with  the  rules  of  the  dodc  company;  tiieytniglvt 
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make  what  alterations  in  their  arrangements  they  plea8ed5  without 
his  consent 

WiGHTMAN,  J. — Suppose^  on  the  other  hand,  the  merchant 
does  not  think  proper  to  present  the  order  to  the  clerk  for  his 
signature,  but  takes  it  at  once  to  the  cooper,  who  refuses  to  obey 
it,  could  the  merchant  recover  as  on  the  breach  of  an  implied 
oontract  ? 

BaUantine  would  submit  that  he  mi^ht.  There  was  no  direct 
oontract  between  the  merchant  and  the  dock  company. 

Cbesswell,  J.— But  unless  there  is  an  understanding  that  the 
order  shall  be  given  according  to  the  regular  course  of  business, 
then  it  is  clear  that  the  prosecutor  will  have  no  right  to  make  an 
order  upon  the  servant  You  must  import  the  practice  into  the 
case  to  sustain  your  own  argument 

BaUantine  would  contend  that  whether  or  not  the  merchant 
mi^ht  maintain  an  action  in  either  of  the  instances  lately  put,  was 
quite  immaterial  to  the  present  inquiry.  It  might  be  that  the 
merchant  was  bound  to  present  his  order  to  the  proper  persons, 
just  as  the  customer  of  a  bank  must  present  his  cheque  to  the 
persons  appointed  to  pay  it ;  but  it  would  be  a  cheque  as  soon  as 
It  was  drawn,  precisely  as  this  was  a  warrant  the  moment  the 
merchant  had  done  all  he  had  authority  to  do  to  it 

Platt,  B. — Is  not  this  very  like  the  case  of  a  warrant  of 
attorney  lodged  at  a  banker's  ?    It  would  doubtless  be  necessary 
that  some  forms  should  be  gone  through  before  it  could  be  made  BaUantine  for 
actually  available;  but  it  would  not  be  less  a  warrant  of  attorney  theproeecution 
at  the  time  it  was  lodged. 

BaUantine. — It  was  a  mistake  to  suppose  that  this  was  an  order 
or  a  warrant  to  the  cooper.  It  was,  in  fact  and  in  operation,  an 
order  to  the  dock  company,  although  addressed  to  the  cooper. 

Wilde,  C.  J. — Still  the  cooper  and  the  warehousemen  have 
no  means  of  knowing  whether  it  is  good  or  bad.  Whatever 
r^olations  are  made,  are  made  for  the  protection  of  the  dock 
company.  If  the  merchant  lost  his  wines  the  company  would  be 
liable,  and,  therefore,  they  have  a  right  to  make  their  regulations 
as  stringent  as  possible. 

BaUantine, — It  was  conceded  that  when  countersigned  by  the 
derk,  it  would  be  an  order  or  warrant ;  but  suppose  that  the 
clerk  refused  to  sign  it,  then  it  would  follow  that  ne  who  had  an 
exclusive  right  to  deal  with  his  own  property,  could  not  make 
a  complete  order  respecting  it  The  clerk  and  the  cooper  were, 
in  fact,  the  dock  company.  If  the  countersignature  of  the  derk 
made  this  an  order  when  it  was  not  one  before,  the  dock  company 
would  be  in  truth  making  an  order  upon  itself.  At  all  events  the 
instrument  was  a  request  to  the  dock  company,  or,  what  is  the 
same  thing,  to  the  cooper.  Even  supposing  the  cooper  was  not 
bound  to  act,  still  it  was  a  request  to  hun  to  do  so. 

Wilde,  C.  J. — But  suppose  a  compliance  would  have  been 
contrary  to  the  duty  of  the  cooper,  then  it  would  not  be  a  request 
within  the  statute,  which  only  applies  to  lawful  requesta 
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Alderson,  B. — How  can  this  be  a  request^  which  (»ily 
where  the  party  requesting  has  no  right  to  order,  but  only 
that  what  he  asks  will  be  complied  with?  If  this  is  not  an 
because  not  completed^  and  not  a  warrant  because  the  cooper 
would  not  be  warranted  in  acting  upon  it,  then  it  cannot  be 
a  request,  because  the  merchant  has  power  over  his  goods,  bat  has 
not  properly  exercised  it.  If  a  man  puts  my  name  across  a  peoe 
of  paper,  without  more,  would  that  be  a  forgery,  because  Ae  paper 
might  be  afterwards  filled  up  so  as  to  represent  a  perfect  Inll  r 

BaUantine. — In  that  case  no  one  could  tell  what  was  the  man's 
object  in  merely  writing  the  name.  There  would  be  no  instm- 
ment  there  of  any  kind.  It  would  purport  to  be  nothing,  and 
would  be  nothing  in  fact.  But  here  the  instrument  was  perfect 
as  far  as  it  went,  and  was  perfect  as  far  as  the  person  hayii^  tbe 
sole  right  of  making  an  order  could  make  it  sa  It  was  directed 
to  the  dock  company  although  in  fact  addressed  to  the  cocker, 
just  as  a  customer  of  the  Bamc  of  England  drew  his  cheques  upon 
the  cashiers  and  not  upon  the  directors.  The  dock  company  were 
the  orderees,  and  nothing  that  they  or  their  servants  could  do  witk 
the  instrument  could  give  it  any  forther  validity,  ^ther  as 
H  warrant  or  an  order.  It  was  precisely  like  the  signature  of  a  bank 
clerk  being  requisite  upon  a  cheque,  merely  as  a  voucher  to  the 
cashier  that  the  customer's  account  was  not  overdrawn. 

As  to  the  question  whether,  if  this  were  an  order,  or  warrant 
or  request,  it  was  for  the  delivery  of  goods.  The  Coukt  intimated 
to  the  learned  counsel  that  they  were  satisfied  as  to  that  point 

Huddleston  replied. — The  instrument  did  not  purport  to  be 
addressed  to  the  dock  company,  neither  was  its  effect  to  obtain 
the  delivery  of  goods,  because  the  cooper  would  not  be  justified 
in  obeying  it.  There  was  a  joint  authority  over  the  wine,  and  the 
order  could  not  be  complete  without  a  joint  act.  The  merchant 
might  give  an  order  either  on  the  dock  company  themselves,  or  to 
their  servant,  but  if  he  gave  it  to  the  latter,  he  must  take  care 
and  give  it  according  to  the  ordinary  course  of  business. 

Cur.  adv.  vutt. 


Judgment. 

Judgment  On  Saturday,  June  23,  Wilde,  C.  J.,  delivered  the  judgment 

of  the  court  as  follows : — Upon  consideration,  we  are  of  opinioD, 
that  the  conviction  in  this  case  was  right.  The  first  question  ia» 
whether  the  instrument  which  the  prisoner  uttered.  Knowing  it 
to  be  forged,  was  an  order.  It  was  directed  to  the  co(^>er,  at 
a  particular  vault  in  the  London  Docks,  and  purported  to  he 
signed  by  the  owner  of  wine  in  that  vault,  and  was  in  this  fonn:— 
"Permit  self  and  company  to  taste  wines,  ex  * TraveDer,"*  &c 
which  must  mean^  permit  the  party  signing,  and  ocnnpany,  to 
taste ;  the  order,  therefore,  to  the  cooper  to  permit  the  ¥riiie8  to 
be  tasted  was  given  by  that  party.  It  is  true  that  the  order  wis 
presented  by  the  prisoner  to  a  clerk  of  the  company,  in  order  that 
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lie  also  might  affix  his  name  to  it^  and  without  his  signature  the 
Gooper  had  no  authority  to  obey  the  order,  but  it  was  not  the  less  an 
oraer  because  the  cooper  had  not  authority  to  obey  it.  Again,  as- 
suming that  the  signatures  of  both  the  merchant  and  the  clerk  of  the 
eompany  were  necessary  to  make  a  perfect  and  efficient  order,  it 
wonid  be  an  order  by  eacl^  as  soon  as  his  signature  was  affixed.  K 
m  promissory  note  were  made  payable  to  A.  and  B.,  not  in  partnership, 
or  their  order,  so  that  the  signature  of  both  would  be  requisite  to 
make  an  efficient  indorsement,  a  party  forging  the  indorsement 
of  A.,  and  uttering  the  instrument  to  B.  for  the  purpose  of  pro- 
coring  his  signature,  would  be  guilty  of  uttering  a  forged  indorse- 
ment: {WinterbottorrCs  case^  Denison's  Crown  Cases,  41.)  Upon 
the  same  principle,  we  think  that  the  prisoner,  in  this  case,  was 
ffoilty  of  uttering  a  forged  order.  The  next  question  is,  whether 
It  can  be  considered  as  an  order  for  the  delivery  of  goods :  now, 
although  it  is  true,  that  the  quantity  delivered  for  the  purpose 
of  tastmg  is  very  small,  yet  it  is  impossible  to  say  that  it  is  not 
mn  order  for  the  delivery  of  some  wine,  and  as  we  cannot  apply 
the  principle  of  ^^  de  minimis  non  curat  lex  "  to  such  a  transaction, 
we  feel  bound  to  say  that  it  was  an  order  for  the  delivery  of  goods, 
and  that  the  verdict  of  guilty  was  right. 

Conviction  affirmed. 


Bbo. 
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COURT  OF  CRIMINAL  APPEAL. 

June  2,  1849. 

(Before  Lokd  Denman,  C.  J. ;  Parke,  B.  ;  Patteson,  J. ; 

CoLTMAN,  J. ;  and  Williams,  J.) 

Reg.  v.  Cooper,  (a) 

Exposure  of  an  infant  child  with  intent  to  burden  a  parish. 

An  indictment  for  leaving  and  deserting  an  infant  child  in  a  certain 
parish^  with  intent  to  injure  and  aggrieve  the  inhabitants  of  the  said 
parishy  is  not  sufficient^  there  being  no  allegation  that  the  child  was 
settled  elsewhercj  nor  that  the  child  received  any  damage  or  was 
Ukely  to  do  so, 

THE  following  case  was  reserved  at  the  May  Session  of  the 
Central  Criminal  Court  by  Mr.  Commissioner  Bullock. 
The  prisoner  was  found  guilty  at  the  May  Sessions  of  the 
Central  Criminal  Court,  upon  the  second  count  of  an  indictment, 
which  charged  that  she,  ^^  being  an  evil  disposed  person,  and  Case, 
contriving  to  injure  and  aggrieve  the  inhabitants  of  the  parish 
of  Barking  and  imjustly  to  burthen  the  said  parish  witn  the 
diarge  and  maintenance  of  a  certain  female  child  of  very  tender 
age,  to  wit,  of  the  age  of  one  month,  whose  name  to  the  jurors 

(a)  Reported  by  B.  C.  Bobiitson,  Esq.,  Bairister-at-Law. 
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Rbo.        aforesaid  is  unknown^  which  she,  the  said  Eliza  Cooper,  had  in 

CooPBB,     h®^  ^5^®  ^^^  custody,  afterwards,  to  wit,  on  the  same  day,  &c., 

— ;        with  force  and  arms,  at,  &o.,  unlawfully  and  injuriously  did  take, 

ofanM^  carry,  and  convey  the  said  female  child,  which  she  so  had  in  her 

chUd.       care  and  custody,  into  the  parish  of  Barking,  in  the  county  of 

Essex,  and  within  the  jurisdiction  of  the  said  court,  and  then  and 

there,  in  a  certain  open  and  public  place  and  Queen's  conunon 

highway,  then  called  Barley-lane,  to  wit,  about  the  hour  of  ei^t 

of  the  dock  in  the  morning  of  the  same  day,  unlawfully  did  leave 

and  desert  the  S£dd  child  upon  the  ground  of  and  in  the  said  lane, 

contrary  to  her  duty  in  that  behalf,  the  said  child  being  of  such 

tender  age  as  aforesaid,  and  unable  to  take  care  of  herself. 

The  first  count  of  the  indictment  alleged  the  child  to  be  the 
prisoner's  own  child,  but  there  was  no  evidence  to  support 
that  allegation,  nor  any  evidence  to  show  how  the  child  came 
under  the  prisoner's  care  and  custody. 

The  judge  respited  the  sentence,  and  reserved  the  case  for  the 
opinion  of  the  judges  in  the  Court  of  Criminal  Appeal  whether 
the  second  count  was  sufficient. 

Lord  Denman,  C.  J. — The  offence  charged  is,  that  the  de- 
fendant left  some  child,  bom  of  her  body,  exposed  in  a  certain 
parish.  There  is  nothing  stated  with  respect  to  any  ill-usage  it 
sustained,  but  merely  that  the  parish  was  burthened  with  its 
keep. 

Parke,  B. — The  indictment  does  not  allege  that  the  child 
was  settled  elsewhere.  I  do  not  think  it  can  be  supported 
As  to  the  charge  that  due  care  was  not  taken  of  the  child,  it 
does  not  appear  that  it  has  sustained  or  is  likely  to  sustain  anj 
damage  from  it. 

Conviction  quashed. 
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EXCHEQUER  CHAMBER. 

June  15,  1849. 
EiNQ  V.  The  Queen,  (a) 

Perjury  committed  in  an  affidavit  to  hold  to  bail — Indictment — 

Form  of  record — New  triaL 

H  affidavit  to  hold  to  bail  may  be  sworn  before  the  issuing  of  the  writ 

m  the  action;  andj  therefore,  an  indictment  for  perjury  committed  in 

such  an  affidavit  need  not  state  that  any  action  was  pending. 

I  entering  an  award  of  a  new  trial  upon  the  record  of  the  proceedings 

upon  an  indictment  for  misdemeanor,  it  is  unnecessary  to  state  the 

reasons  for  which  the  new  trial  was  granted;   it  is  enough  to  say 

**  because  it  appears  to  the  court  that  the  said  verdict  was  unduly 

given,  therefore  the  said  verdict  is  by  the  said  court  here  vacated  and 

nuide  void,   and  all  other  process  ceasing  against  the  jury  before 

impaneUedj  the  sheriff,  SfC.,   is  commanded  that  he  cause  a  jury 

anew  thereupon  to  come,  ^P 

pan  an  indictment  for  perjury  containing  two  counts,  the  entry  of  the 

final  judgment  was,  "It  is  considered,  SfC.,  by  the  court  here,  that  he 

the  said  K.,  for  the  offence  charged  upon  him,  in  and  by  each  and 

every  count  of  the  indictment  aforesaid,  be  imprisoned,  SfcJ* 

^eld  sufficient, 

I  setting  forth  the  indictment,  the  past  tense  was  used:  "it  wcu  presented  " 

instead  of  "it  is  presented.^ 

eld  imnuUeriaL 

TERROR  from  the  Queen's  Bench,  upon  a  judgment  for  the 
-J  crown  upon  an  indictment  for  perjury.  The  record  set  out 
18  indictment,  stating  that  "  it  was  presented  by  the  jurors,  &c.'* 
he  first  count  in  substance  alleged  that  before  the  commission  indiotment 

the  offence,  a  writ  of  summons  in  an  action  of  debt  between 
liver  Waterloo  King,  (the  plaintiff  in  error)  plaintifi^  and 
eorge  Telthouse,  defendant,  had  been  sued  out ;  that  the 
id  0.  W.  K.  wickedly  and  maliciously  contriving  and  intending 
ijustly  to  aggrieve  the  said  G.  T.,  and  wrongfully  and  without 
8t  cause  to  mduce  Sir  C.  CressweU,  Eoiight,  then  being  one,  &c, 
f  a  certain  special  order  of  him  the  said  Sir  C.  C,  to  direct 
lat  G.  T.  should  be  held  to  bail,  and  thereupon  wrongfully  and 
juriously  to  sue  out  and  prosecute  a  writ  of  capias  for  the  arrest 
'  G.  T.,  afterwards  and  before  final  judgment,  to  wit,,  on,  &c., 

(a)  Reported  by  A.  Bittlbstoit,  Esq.,  Bairister-at-Law. 
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at,  &c.,  came  before  the  said  Sir  C.  C,  and  then  and  there  pro- 
duced a  certain  affidavit  in  writing  of  him  the  said  O.  W.  E., 
and  in  due  form  of  law  was  sworn,  &c 

The  second  count  charged  in  substance,  that  the  said  O.  W.  K 
wilfully,  &C.,  contriving  and  intending  unjustly  to  aggrieve  the 
said  G.  T.^  and  to  put  him,  the  said  G.  T.,  to  great  expense; 
and  also  imjustly  and  maliciously  to  cause  him  to  be  arrested 
for  40/.,  by  virtue  of  a  writ  of  capias^  went  before  Sr  C.  C,  aod 
then  and  there  produced  an  affidavit  in  ivriting,  &c. 

The  indictment  had  been  preferred  and  found  at  the  Centrd 
Criminal  Court  on  the  4th  of  December,  1848,  and  was  afterwardi 
removed  into  the  Court  of  Queen's  BencL  The  record  (rf*  the 
proceedings  in  the  Queen's  Bench,  after  setting  out  the  issue  jmned 
upon  the  plea  of  not  guilty,  and  all  the  other  proceedings  down  to  the 
finding  a  verdict  of  guilty,  proceeded  thus: — ^  And  liereiip(Hi  the 
said  Charles  Francis  Robinson,  who  prosecuteth  for  our  L^uly  the 
Queen  in  this  behalf,  pray eth  the  judgment  of  the  said  oomi  here^ 
against  the  said  O.  W.  K.  upon  the  verdict  aforesaid,  so  given 
against  him  as  aforesaid;  wherefore,  all  <uid  singukr  the  i»»na 
bemg  seen  and  fully  understood  by  the  said  court  of  our  said  La^ 
the  Queen,  now  here,  because  it  appears  to  the  said  oomi  her^ 
that  die  said  verdict  so  given  against  the  said  O.  W.  K.  as  afore- 
said, was  imduly  given ;  therefore,  the  said  verdict  is  by  the  oonrt 
here  vacated  and  made  void,  and  all  other  process  ceasing  against 
the  jury  before  impaneUed,  the  sheriff  of  the  said  oomi^  of 
Middlesex  is  commanded  that  he  cause  ajury  anew  thereopoo  to 
come  before  our  said  Lady  the  Queen,  at  Westminster,  on  Mondij 
the  3 1  st  of  January,  in  this  same  term,  by  whom  the  tmth  of  th» 
matter  may  be  the  better  known,"  &c.  The  record  then  set  oat 
the  proceedings  down  to  the  finding  of  a  second  verdict  of  guilty 
and  prayer  of  judgment,  and  after  stating  a  continuance  for  m 
giving  of  judgment,  concluded: — "It  is  considered  adjured  and 
ordered  by  the  said  court  here  that  he,  the  said  O.  W.  KL,  fiar  the 
offence  charged  upon  him  in  and  by  each  and  every  count  of  die 
indictment  aforesaid,  be  imprisoned  in  the  Queen's  prison  finr  the 
space  of  eight  calendar  months  now  next  ensuing."  &c. 

The  points  set  down  for  argument  on  the  part  of  the  plaintiff  in 
error,  were,  amongst  others,  that  the  award  of  the  ventre  de  naco 
was  not  warranted  by  any  sufficient  suggestion  or  statement  upon 
the  record;  that  neither  count  sufficiently  showed  an  offence  in 
law;    that  the  judgment  was   uncertidn,    and   may  have  been 

E renounced  either  in  req)ect  of  one  and  the  same  offence  sujqposed 
y  the  court  to  have  been  charged  in  the  different  counts  d 
the  indictment,  or  have  proceeded  on  two  different  oSentom 
charged  in  the  respective  counts  of  the  indictment,  one  at  least  cf 
which  coimts  was  bad  in  law,  and  that  the  judgment  was  also  ba4 
inasmuch  as  it  assumes  that  the  two  offences  3iar|ged  are  <me  indl 
the  same  offence. 
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Eiiro 
June  13.  (a)  Thb  Queek. 

PaMey  for  the  plaintiff  in  error. — First,  as  to  the  indictment,  the  ^^rjwry, 
second  count  is  bad.  It  omits  the  statement  contained  in  the  first 
(X>ant  that  a  writ  of  summons  had  been  sued  out  when  the  affidavit 
iraa  sworn.  [Maule,  J. — That  statement  is  quite  unnecessary; 
for  the  affidavit  may  be  sworn  before  the  writ  issues.  Pakke,  fe. 
— ^Yes;  the  practice  was  settled  soon  after  the  passing  of  the  act 
Kbolishin^  imprisonment  for  debt.  Williams,  J. — The  question 
was  settled  m  SchUtter  v.  Coheriy  7  Mee.  &  W.  389.1  Then, 
secondly,  as  to  the  form  of  the  record,  the  statement  of  the  award 
of  a  venire  de  novo  is  informaL  The  reason  ought  to  appear  for 
awarding  a  venire  de  novOy  though  not  for  granting  a  new  triaL  (He 
referred  to  Gee  v.  Swann^  9  Mee.  &  W.  685;  Mounson  v.  West^ 
1  Leon.  132;  Gmdd  v.  Oliver,  2  M.  &  G.  238,  n.  (*);  Conway 
and  Lynch  v.  The  Queen,  7  Ir.  L.  Rep.  149.)  [Parke,  B. — That 
was  a  case  of  felony  in  which  the  jury  had  been  discharged  without 
giving  a  verdict,  and  in  which  there  was  no  discretionary  power  to  raahl^for  the 
mnt  a  new  trial  In  this  case  there  is  no  doubt  that  the  court  pi«iiitiffin  error 
bad  the  power.  It  was  exercised  in  the  cases  of  Rex  v.  Mawbey  (6 
T.  R.  626),  and  Rex  v.  Robins  there  cited,  as  well  as  in  the  recent 
case  of  Gray  v.  The  Queen,  11  C.  &  F.  427.]  A  new  trial  is  not 
granted  after  an  acquittal  even  in  those  cases,  in  which  the  discre- 
tionary power  exists;  and  for  that  reason  also  the  grounds  ought 
to  be  stated  on  the  record.  (He  referred  to  Reg,  v.  GompertZy  9 
Q.  B.  R.  824;  King  v.  Simmondsy  1  H.  L.  Cas.  764;  R.  v.  Creevyy 
1  M.  &  S.  273;  Reg.  v.  GambUy  16  M.  &  W.  384.)  ThuxQy, 
the  record  is  in  the  past  tense — **it  was  presented," — instead  of 
the  present :  {Rex  v.  Periny  2  Wms.  Saund.  393.)  Fourthly,  the 
judgment  in  the  form  in  which  it  is  entered  is  uncertain. 

Parke,  B.— It  is  not  necessary  at  present  to  hear  the  other 
aide,  for  we  think  that  there  is  nothing  in  any  of  the  objections; 
but  the  case  may  stand  over  in  order  that  search  may  be  made  for 
the  records  in  Rex  v.  Mawbey  and  Rex  v.  Robinsy  and  that  it  may 
be  ascertained  how  the  granting  of  a  new  trial  was  entered  in  those 


June  14. 

C  darky  for  the  prosecution,  stated  that  no  record  could  be  c.  ClaA  for  the 
found  either  of  R,  v.  Mawbey  or  of  R.  v.  Robins,  but  that  he  had  proeecution. 
obtained  a  draft  of  the  record  in  Rex  v.  Smith  CE.  &  T.  T.  1828), 
which  stated  the  granting  of  a  new  trial  in  the  tbllowing  words: — 
•^Whereupon  all  and  singiJar  the  premises,  being  seen,  &c., 
because  it  appears  to  the  said  court  here,  that  the  said  verdict  so 
given   against  the  said  William   Smith    and  Henry   Smith   as 

»  Before  Parke,  B. ;  Alderson,  B. ;  Coltman,  J. ;  Maule,  J. ;  Rolfe,  B. ;  CreMwell,  J. ;  and 

y.  Wimams,  J. 
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aforesaid,  upon  the  said  second,  third  and  fourth  counts  of  th< 
sdd  indictment,  was  unduly  given,  therefore,  the  said  verdict,  » 
far  as  respects  the  said  W.  Smith  and  H.  Smith,  is  by  the  coun 
here  vacated  and  made  void,  and  all  other  process  ceasing  against 
the  jury  before  impanelled,  the  sheriff  oi  the  said  county  oj 
Monmouth  is  commanded  that  he  cause  a  jury  anew  thereupon  tc 
come,"  &C.  In  the  margin  of  the  draft,  opposite  this  entir,  there 
was  a  note,  in  the  handwriting  of  Mr.  Kobinson,  the  Master  oi 
the  Crown  office,  stating,  ^^  this  is  taken  from  the  King  v.  BolnnSi 
before  referred  to,"  referring  to  a  previous  marginal  note  tc 
an  earlier  part  of  the  same  record  in  tnese  words: — "  This  is  from 
the  entn^  of  the  proceedings  in  R.  v.  RobinSy  referred  to  by  Mr 
Justice  Lawrence  in  his  judgment  given  on  the  application  foi 
a  new  trial  in  R,  v.  Mawbey  (6  T.  R.  640),  who  there  says  thai 
great  consideration  was  given  to  the  case  of  R.  v.  Robins.^  Th 
margin  also  contained  a  query  in  Mr.  Robinson's  writing,  whethei 
the  words  "upon  the  said  second,  third  and  fourth  counts  a 
the  said  indictment,"  ought  to  be  inserted.  A  draft  record  in  th 
case  of  R.  v.  Hodgson  fM.  T.  1833)  had  been  found  containioj 
the  entry  of  a  new  trial  in  the  same  terms. 

Cur.  adv.  vulL 

June  15. 

Pashley  objected  that  the  drafts  were  of  no  authority  as  pre- 
cedents, citing  R.  V.  Smith  (8  B.  &  C.  341.) 

Alderson,  B. — They  are  sufficient  to  satisfy  us  what  was  tie 
language  of  those  records. 

f  AKKE,  B. — The  question  is  settled  by  these  precedents. 

Judgment  c^ffhrmed. 
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COUKT  OF  CRIMINAL  APPEAL. 

(Before  Pollock,  C.  B.;  Coleridge,  J.;  Rolfe,  B.; 

Cress  WELL,  J. ;  Platt,  B.) 

November  7,  1849. 

Reg.  v.  Henry  Harris,  (a) 

iictment  against  bankrupt  for  not  discovering  his  estate — Repugnancy. 

!  indictment  against  a  bankrupt  after  alleging  that  he  had  surrendered 

ind  submitted  to  be  examined  and  was  sworn,  charged  that  at  the  time 

if  his  said  examination  the  bankrupt  was  possessed  of  certain  real 

•state,  and  that  he  feloniously  did  not  discover  when  he  had  disposed 

of  the  same, 

ifi,  that  the  indictment  was  bad  in  arrest  of  judgment, 

\4Bre,  whether  the  indictment  was  also  bad  for  not  alleging  that  the 

prisoner  was  in  fact  examined  as  to  his  real  estate, 

"^HIS  was  an  indictment  against  a  bankrupt  upon  the  ^  &  Q 
Vict,  c  122,  8.  32,  upon  tne  trial  of  which  the  following  case 
8  reserved  by  Platt,  B.: — 

Henry  Harris  was  convicted  before  me  at  the  last  Gloucester  Ca»e. 
izes  upon  an  indictment  charging  that  he,  upon  his  examina- 
1    under   a  fiat  in  bankruptcy,  issued  against  him,  did   not 
cover   when   he   disposed   of  certain  real  property,  of  which 
had  been  possessed,  with  intent  to  defraud  his  creditors, 
rhe  fiat  issued  on  the  11th  of  November,  1843.     The  prisoner 
the   time  of  his  bankruptcy  was  possessed  of  an  equity  of 
einption  in  land  and  houses  which  he  had  mortgaged,  and  also 
land  and  houses  which  were  incumbered.     In  December,  J  843, 
January,  1844,  he  executed  a  deed,  dated  the  14th  of  April, 
12,  purporting  to  convey  on  that  day  all  his  interest  in  the 
»Ye-mentioned  property  to  his  children,  and  on  his  examination, 
ich  began  on  the  3rd  of  January,  1844,  and  ended  on  the  1st 
Vfarch  in  the  same  year,  stated  he  had  disposed  of  his  interest 
:he  property  on  the  day  on  which  that  deed  bore  date. 
The  indictment,  after  stating  the  trading,  petitioning  creditor's  Indictment. 
»t,  act  of  bankruptcy,  the  fiat,  and  the  adjudication   of  bank- 
itcy   under  it,  proceeded   thus: — **And   the  jurors   aforesaid, 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister-at-Law. 
OL.  HI.  2  U 
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^^°-        upon  their  oath  aforesaid,  do  further  present  that  the  said  Henry 
Harris.      Harris,  late  of  the  citv  and  county  of  Bristol,  shoemaker,  dealer 
^_T "        and  chapman,  afterwards,  and  within  the  time  limited  by  law  in 
*  that  behalf,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  dtr 

and  county  of  Bristol  aforesaid,  surrendered  himself  to  the  sud 
district  court,  authorized  to  act  in  the  prosecution  of  the  siud  &t, 
and  was  there,  as  last  aforesaid,  duly  sworn  before  the  sud 
Richard  Stevenson,  he  the  said  Kichard  Stevenson  actii^  u 
such  commissioner,  having  then  and  there  lawfiil  and  oooh 
petcnt  authority  to  administer  the  said  oath,  and  duly  sub- 
mitted himself  to  be.  examined  before  the  s^d  court.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  iiirther  present  that 
the  said  Henry  Harris,  at  the  time  of  his  said  examination,  to  wit, 
on  the  day  and  year  last  aforesaid,  was  possessed  of  a  certain  real 
estate,  to  wit,  all  that  plot,  piece  or  parcel  of  ground,  hereditt- 
ments  and  premises,  situate  in  the  parish  of  Christchurch,  in  tlie 
said  county  of  ^Monmouth,  &c  (describing  the  real  property)^ 
and  that  the  prisoner  at  the  time  of  his  said  examination,  wl 
being  so  sworn  as  aforesaid,  then  and  there  feloniously  did  noi 
discover  when  he  disposed  of,  assimied  and  transferred  the  aud 
real  estate  of  him  the  prisoner,  being  such  bankrupt  as  atbreaid. 
the  same  not  having  been  really  and  bondfide  before  then,  and  before 
the  time  last  aforesaid,  sold  and  disposed  of,  in  the  way  of  the  tnde 
of  the  said  prisoner,  or  laid  out  in  the  ordinary  expense  of  the 
family  of  the  said  prisoner,  with  intent  then  and  there  thereby  to 
defraud  the  creditors  of  the  said  prisoner,  against  the  form,''  &c. 

Huddleston  moved  to  quash  the  indictmenty  (a)  and  after  the  con- 
viction, in  arrest  of  judgment,  contending  that  the  indictment  should 
have  contained  two  distinct  all^ations: — First.  That  the  prisoner 
was  examined.  Second.  That  the  prisoner  had  in  fiict  disposed  of 
the  real  property ;  and,  that  the  aosence  of  either  of  these  allm- 
tions  rendered  it  substantially  defective.  At  the  close  of  the  case  £)r 
the  prosecution,  he  also  contended  that  the  indictment  was  mip- 
conceived,  for  that  the  prisoner  had,  on  his  examination,  stated  i 
time  at  which  he  alleged  that  he  had  disposed  of  the  property.  I 
overruled  the  first  and  second  objections,  and  as  to  the  seoool 
objection  held  that,  if  the  prisoner  on  his  examination  fidsely,  and 
with  intent  to  defraud  his  creditors,  swore  that  he  had  conveyed 
the  property  to  his  children  on  the  4th  of  April,  1842,  he  did  not 
discover  it  within  the  meaning  of  the  act.  The  case  went  to  the 
jury  and  the  prisoner  was  convicted  on  the  merits.  But  I  may  htve 
been  mistaken  in  overruling  the  two  objections  raised  by  couosd, 
and  the  success  of  any  of  them  would  have  defeated  the  proseco- 
tion.  I  Live  thought  it  more  safe  to  reserve  them  for  further 
discussion  and  submit  them  to  the  consideration  of  the  judge& 

Huddleston  (with  him  M^Mahon)  for  the  prisoner. — First,  it  J^ 
no  where  stilted  that  there  ever  was  an  examination.     The  work 

(a)  As  the  case  wa5  ominally  drawn  it  stated  that  Huddleston  demnrml  to  the  iBdktBC^ 
but  the  court  doubting  ^-bcther  they  could  entertain  questions  raised  <m  demontf.  it  w 
afterwards  amended  by  the  learned  judge  as  above. 


CRIMINAL  LAW   CASES.  567 

;  the  time  of  the  said  examination"  refer  to  what  has  gone        ^®' 
>re,  and  the  preceding  statement  is  of  a  submission  to  examina-     Hab&is. 
i — not  of  an  examination.     At  the  trial  it  was  suggested  that    ^  ZZ!^* 
word  **said"  might  be  rejected;   but  it  is  clear  that  cannot  be      " — 
e.    The  bankrupt  laws  make  a  distinction  between  the  submis- 
I  to  examination  and  the  examination.     In  A  v.  Page  (1  Brod. 
i.  308),  it  was  held  that  a  bankrupt  who  has  surrendered  to 
commission  is  not  guilty  of  felony  within  5  Geo.  2,  c  30^  s.  1^ 
ugh  he  refuse  to  answer  questions  concerning  his  property;  and 
t  section  contained  the  same  words  as  that  upon  which  the  pre- 
t  question  arises :  ''if  any  person  who  shaU  become  bankrupt  shaU 
surrender  himself  to  the  commissioners  named  in  the  conunis- 
I9  &C.,  and  submit  to  be  examined  from  time  to  time  upon  oath, 
iall  be  deemed  to  be  guilty  of  felony."   The  refusal  to  answer, 
lot  fully  answering,  is  provided  for  by  other  sections.   The  5  &  6 
t.  c  122,  s.  32,  has  the  same  words,  ''submit  to  be  examined 
itime  to  time;"  and  on  this  indictment  there  is  nothing  to 
w  what  was  the  nature  of  the  examination,  or  indeed  that 
•e   was  any   examination  at  alL       [Pollock,   C.  B. — Your 
iment  is  that  the  bankrupt  may  have  been  sworn  and  no 
stifm  put  to  him.     Is  he  bound  to  state  every  thing?    Will  he 
juilty  of  felony  merely  by  silence?  Does  it  not  mean  an  active 
nination?!     les;  a  bankrupt  is  not  bound  to  disclose  aU  his 
)erty  in  his  schedule  as  an  insolvent  is;  and  in  practice,  the 
{  administered  is,  "  You  shall  true  answer  make,  to  aU  such  Huddleston,  for 
stions  as  the  court  shaU  demand  of  you."    [Coleridge,  J. —  tl^epnaoner. 
t  is  not  in  the  statute.]      An  interval  of  thirty  days  is  to 
se    between  the  first  and  last  examination;  non  constat  that 

defendant  had  passed  his  final  examination,  and  until  that 
i  he  has  a  locus  penitentitSj  and  cannot  be  indicted  for  concealing 
lerty  which  upon  his  last  examination  he  may  give  up:  {IL  v. 
"iersy  5  Car.  &  P.  138.)  If  the  word  "  said"  was  rejected,  still 
t  was  the  examination  which  he  underwent?  Was  it  as  a 
1688  only  ?  Or,  if  as  a  bankrupt,  was  it  the  first,  second,  or 
1?  It  may  have  been  that  he  went  before  the  commissioner 
was  merelv  asked  " are  you  the  bankrupt?"   That  is  often  the 

if  the  bankrupt  is  unopposed.  Again,  the  statute  says,  "upon 
examination,"  the  indictment  "at  the  time  of  his  saia  examma- 
;**  and  the  two  statements  are  very  different.  "At  the 
:"  would  include  the  whole  period  until  the  final  examination; 
on"  refers  to  the  particular  occasion  on  which  the  offence  was 
mitted :  (R.  v.  Bartholomew^  1  Car.  &  K.  366 ;   A  v.  Stevens, 

&  C.  246.)  Secondly,  the  indictment  is  clearly  repugnant 
re  ought  to  have  been  a  distinct  allegation  that  the  bankrupt 
disposed  of  the  real  property ;  but,  instead  of  that,  the  allega- 

is,  that  at  the  time  of^  the  examination  he  was  possessed  of 
iin  real  estate ;  and  that  at  the  time  of  the  examination  he 
lot  disclose  when  he  had  disposed  of  it — two  inconsistent  state- 
ts — which  render  the  indictment  bad  in  arrest  of  judgment: 
[awk.  P.  C.  c.  25,  s.  62 ;   Com.  Dig.  Indictment  G.  3;  Stark. 

2  u  2 
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l^«o-  Cr.  PL  234  ;  1  Hawk.  P.  C.  c.  64,  a.  39.)  [Cresswell,  J.— It  18 
Harris,  quite  consistent  with  this  indictment  that  when  he  came  before  the 
,,  — -~        commissioners  he  may  have  been  asked   to   answer   a  question 

incapable  oi  an  answer,  viz.,  now  he,  being  possessed  ot  certam 

real  estate,  had  disposed  of  it,  he  not  having  aisposed  of  it  at  alL] 
The  third  point  is,  that  if  he  was  guilty  of  anj  oSence,  it  was 
perjury. 

JV.  H.   Cookey   for   the    crown. — The    indictment  contains  a 
sufficient  statement  of  the  offence,  if  it  would  convey  to  a  pro- 
perly educated  mind  information  of  the  nature  of  the  charge ;  and 
here  it  follows  the  language  of  the  statute.     This  form  of  indict- 
ment has  been  adopted  in  all  the  cases :    (A  v.  Page^  3  Moore, 
656 ;  R.  &  R.  C.  C.  392,  and   1  B.  &  B.  308 ;   R.  v.  BuUoA, 
1   Taunt.   71;  2  Leach  C.   C.   996.)      [Pollock,   C.   B.— h 
that  case    the    defendant   was   charged  with   a  substantive   act 
of  concealment   which  was   found    against  him.]       "Upon  tk 
said   examination,''   must    mean    the   examination    to   wnich  k 
had   submitted,   and  it  matters  not  how  often  the   examinatid 
is  adjourned,  the  whole  is  but  one  examination  in  point  of  law: 
(Pearson's  Chitt.  on  Pleading,  258 ;  K  v.  AyUtt,  1  T.  R.  36,  70.) 
[Pollock,  C.  B. — You  substitute  in  the  indictment  "  at  the  time 
of"  for  "upon."]    It  is  in  effect  the  same  thing ;  because  the  bank- 
rupt submits  to  be  examined  toties  quotieSy  however  numerous  the 
adjournments  may  be.      After  verdict,  "  at  the  time  of  his  ex- 
W.  H.  Cooke,    amination"  must  at  all  events  import  that  there  was  an  examim- 
forthe  crown,    j^j^jj^    The  word  "  said,"  if  necessary,  may  be  rejected :  (Stark.  Cr. 
PL  248.)     [Pollock,  C.  B. — It  is  quite  consistent  with  this  in- 
dictment that  the  bankrupt  may  have  appeared  and  been  sworn, 
and  then  asked  as  to  certain  matters,  but  nothing  as  to  his  real 
estate ;  and  he  may  have  omitted  to  mention  it  only  because  the 
examination  had  not  reached  that  point.    But,  ^^  upon  his  examina- 
tion," means  something  different — not  ^^at  the  time  of  the  examina- 
tion," but  upon  questions  being  put  relative  to   the   particular 
matter.]     Surely,  what  he  was  asked  and  what  he  swore  is  matter 
of  evidence.     If  the  necessary  questions  were  not  asked  he  would 
be  acquitted.     If  the  statute  makes  it  a  felony  to  conceal  his  estate 
the  bankrupt  must  be  bound  to  disclose  it ;  at  all  events,  the  com- 
missioner would  violate  his  duty  if  he  neglected  to  ask  the  prcjper 
questions.      [Pollock,  C.  B. — ^We  cannot  presume    that  thev 
Avere  asked ;  and  I  doubt  whether  a  bankrupt,  by  merely  remaining 
silent,   no   questions   being  asked,   could    commit    this    offence. 
Coleridge,  J. — The   question   really  is,   whether,   during  the 
course  of  examination,  the  bankrupt  is  not  bound  to  discover  all 
his  estate, — whether  it  is  not  cast  upon  him,  although  no  specific 
questions  may  be  iisked,  to  disclose  what  he  knows ;  and  I  think  it 
very  questionable,  whether,  if  he  knows  of  property,  he  is  not 
absolutely  bound  to  discover  it.     The  "  examination "  of  a  bank- 
rupt is  a  word  of  art,  and  means  the  whole  examination  which  he 
undergoes.     Mr.  Russell  (On  Crimes,  vol.  2,  p.  228,  last  edit) 
cites  from  the  book  on  Bankruptcy,  by  Lord  Henley,  who  was 
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the  author  of  stat.  6  Geo.  4,  c.  16,  a  note  stating  that  there  was  an        ^2»- 
inaccuracy  m  sect  112,  the  words  "in  case  of  default  or  wilful     Harris. 
omission"  being  omitted.]     The  argument  for  the  prosecution  cer-        -— 
tainlj  is,  that  the  bankrupt  is  bound  to  disclose  his  estate,  whatever      ^*_^p  • 
may  be  the  form  of  examination,  and  although  no  creditor  attends 
to  interrogate  the  bankrupt.     "  At  the  time  of  the  examination  " 
includes  the  whole  period  until  the  examination  is  complete : 
{fFriffhfs casey  1  Ad.  &  EIL  434;  3  Nev.  &  M.  892;  R.y.  Somerton, 
7  B.  &  C.  465.)     Secondly,  as  to  the  supposed  repugnancy,  if  the 
pretended  conveyance  of  his  property  by  the  bankrupt  was  illegal,  he 
was  still  possessed,  and  therefore  in  tmit  allegation  there  is  nothing 
inconsistent  with  the  other  allegation  that  he  did  not  discover  how 
lie  had  disposed  of  it.     [Cbesswell,  J. — Suppose  that  he  had 
never  assigned  the  property  at  all,  would  he  have  been  guilty  of 
any  offence  described  in  this  indictment  ?]    No.    ^Cresswell,  J. 
— Then  there  is  no  allegation  that  he  ever  did  assi^    On  the  con- 
trary, the  allegation  that  he  was  possessed  raises  the  presumption, 
tnimdfaciey  that  he  had  not  assigned.]     After  verdict  the  allega- 
don  that  he  did  not  discover  how  he  had  disposed  of  it,  involves  an 
iUegation  that  he  had  disposed  of  it. 

Coleridge,  J. — How  can  we  make  that  intendment  when  Jodgment 
Aere  is  a  positive  allegation  raising  the  opposite  presumption? 

Pollock,  C.  B. — ft  is  impossible  to  get  over  that  objection. 
We  OBJ  nothing  about  the  other. 

Judgment  arrested. 
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COURT  OF  CRIMINAL  APPEAL. 


(Before  Pollock,  C.  B.  ;   Parke,  B.  ;   Pattbson,  J. ; 
WiGHTMAN,  J. ;  and  Talfourd,  J.) 

November  20,  1849. 
Reg.  v.  Wm.  Marsh  and  another,  (a) 

Attempt  to  commit  a  misdemeanor, — Uniawfulfy  obtatnimg 

money  toith  intent  to  defrauidL 

An  indictment  which  merely  charges  that  the  defendant  did  wUawfmBj 
attempt  and  endeavour  fraudulently^  falsely ^  and  uniawfulfy  to  eUm 
from  A.  B,  a  large  sum  of  money  with  intent  to  cheat  and  dejnad 
him,  is  bad  in  arrest  of  judgment 

THIS  wa3  a  case  reserved  by  Wightman,  J.,  at  York,  in  the 
following  terms : — 
Case.  The  prisoners  were  indicted  at  the  York  Summer  Assizes,  1S49, 

*  before  me,  for  attempting  to  defraud  an  insurance  comiaiiT, 
called  the  Agriculturalist  Cattle  Insurance  Company.  trpoo 
the  trial  Lord  was  acquitted,  and  Marsh  found  guilty  upon  the 
fifth  count  of  the  indictment.  That  count  was  as  follows:— 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther 
present  that  the  said  William  Marsh  and  James  Hill  Lord,  on  the 
said  28th  day  of  October,  in  the  year  of  our  Lord  1848,  with 
force  and  arms,  at  the  said  parish  of  Wadworth  in  the  said  coontj 
of  York,  did  unlawfully  attempt  and  endeavour  fraudulently, 
falsely,  and  unlawfully  to  obtain  from  the  Agriculturalist  Cattle 
Insurance  Company  a  large  sum  of  money,  to  wit,  the  sum  of 
22/.  10^.,  with  intent  thereby  then  and  there  to  cheat  and  defraud 
the  said  Agricultundist  Cattle  Insurance  Company,  against  the 
form  of  the  statute  in  that  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
The  fraud  complained  of  was,  the  making  a  false  claim  in  the 
name  of  Marsh  upon  the  company,  in  respect  of  an  allied  loes 
of  a  horse  of*  Marsh's  by  disease,  which  had  been  insured  by  him 
with  other  stock  by  a  policy  with  the  company. 

The  policy  was  between  three  of  the  directors  of  the  Agri- 
culturalist Insurance  Company  of  the  one  part,  and  William  Marsh 
of  the  other  part,  and  was  against  the  loss  of  the  animals  insured 
by  death  arising  from  disease  or  accident,  not  fraudnlentlv  or 

(a)  Reported  by  \.  Bittlbston,  Esq.,  Barrister-at-Law. 
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carelessly  occasioned,  except  loss  happening  by  glanders  or  cas-        Bbo. 
tration,  by  stock  stolen  maliciously  or  feloniously  troughed,  maimed,       marsh 
slaughtered,  poisoned,  or  injured,  or  destroyed  by  fire,  or  any  and  another. 
invasion,  foreign  enemy,  or  civil  or  military  commotion  whatever.       Attempt  to 

Certain  conditions  were  indorsed  upon  the  policy,  and  amongst     defraud— 
them  the  following :— «  That  the  iUness,  accident,  or  death  of  an    ^^^^^^- 
uiimal  be  not  caused  by  any  neglect  or  carelessness  of  the  owner 
or  those  in  his  employ,  or  by  ill-treatment,  over-driving,  wilful 
poisoning,  racing,  burning,  glanders,  or  castration,  and  that  no 
[claims  will  be  paid  unless  the  carcase  be  seen  by  the  inspector." 

The  policy  had  no  stamp.  And  it  was  contended  for  the 
prisoners,  that  it  could  not  be  received  in  evidence  without  a 
stamp.  The  objection  was  overruled,  and  it  was  received  on  the 
ground  that  it  was  one  of  the  instruments  by  which  it  was  in- 
tended to  commit  the  alleged  fraud. 

The  false  claim  was  signed  by  Marsh  and  attested  by  Lord. 
Proof  was  given  of  the  handwriting,  but  it  was  contended  for  the 
prisoner  Marsh,  that  the  other  prisoner.  Lord,  being  the  attesting 
w^itness,  should  be  called  as  a  witness  for  the  prosecution.  This 
objection,  however,  also,  was  overruled;  the  written  claim  Avas 
received  upon  proof  of  the  handwriting  of  the  prisoners,  without 
calling  Lord  as  a  witness. 

The  registration  of  the  company,  under  the  7  &  8  Vict.  c.  110, 
by  the  title  of  "  The  Agriculturalist  Cattle  Insurance  Company,"  Case. 
dated  1st  September,  1845,  was  put  in  and  read.    It  appeared  that 
the  company  had  a  deed  of  settlement,  which  was  not  produced. 

It  was  contended  for  the  prisoners,  that  the  company  could  not 
be  described  as  such,  nor  by  their  name  of  registration  in  an 
indictment  That  their  name  could  only  be  shown  by  the  deed 
of  settlement.  That  they  only  became  a  company  under  7  &  8 
Vict,  c  110,  from  the  date  of  the  certificate,  and  the  certificate 
was  not  proved. 

These  objections,  also,  were  overruled. 

The  prisoner  Marsh  being  convicted  on  the  fifth  count,  a  motion 
WBB  made  in  arrest  of  judgment,  on  the  ground  that  the  count  did 
not  show  any  offence  in  law. 

The  questions  for  the  opinion  of  the  court  are, 

Ist.  Whether  the  judgment  on  the  fifth  count  ought  to  be 
arrested  ? 

2nd.  And  if  not,  whether  the  objections  taken  at  the  trial,  or 
Biny  of  them  ought  to  have  prevailed  ? 

BUss^  for  the  prisoner. — The  fifth  count  shows  no  offence.     It  Bliss,  for  tho 
states  an  attempt  to  commit  a  ft^ud,  but  it  does  not  show  that  the  P™**"^- 
fraud  was  a  misdemeanor ;    and  to  make  the  attempt  an  indictable 
offence,  it  must  clearly  appear  that  it  was  a  misdemeanor  which 
the  defendant  attempted  to  commit. 

Parke,  B. — That  is,  that  he  attempted  to  obtain  the  money 
by  false  pretences. 

Bliss, — Yes;  or  that  the  cheat  was  of  a  public  nature.  A  mere 
iheat   is   not  indictable:   (2  East  P.  C.  818;    R.  v.    Wheatley, 


572  CRIMINAL  LAW  CASES. 

Beo.        2  Burr.   1125;    A  v.  Lara^  6  T.  R  565;    R.  v.  ^fojon,  2  T.i 

Maksh      ^^^  5    Stark.  Cr.  PL  95.)    Further,   the  count  does  not  allege 
AND  ANOTHER,  whose  propeftv  was  obtiuned:  (A.  v.  Martin,  8  A<L  &  EIL  481; 

^«;;;;^  u,    ^- J-  ^'"•^^ «  Car.  &  p.  196.) 
defraud—        No  counsel  appeared  on  the  part  of  the  crown. 
Indictment,        PoLLOCK,  C.  B.— We  all  think  the  objections  well  founded 

JwfymaU  arrested. 


COURT  OF  CRIMINAL  APPEAL. 

(Before  Pollock,  C.  B.  ;  Patteson,  J.;   Wightman,  J.; 

Platt,  B.  ;  and  Talfourd,  J.) 

Reg.  v.  Rowland   GALLEARS.(a) 

Larceny — Description  of  thing  stolen. 

An  indictment  charged  the  prisoner  toith  stealing  **  one  ham/* 
Held,  that  it  sufficiently  described  an  article  which  was  the  subject  cf 
larceny. 

THE    following  case  was  reserved  by  the   chairman  of  the 
quarter  sessions  at  Shrewsbury : — 

The  prisoner  was  indicted  for  stealing  on  the  29th  day  of 
April,  1849,  at  Cordover,  in  the  county  of  Salop,  "one  ham' 
of  the  value  of  10^.,  of  the  goods  and  chattels  of  one  Thomas 
Heigh  way ;  to  which  indictment  the  prisoner  pleaded  not  guilty. 
Whereupon,  evidence  in  sup{)ort  of  the  prosecution  having  been 
adduced,  it  was  objected  by  Mr.  Kenealy^  as  counsel  for  the 
prisoner,  that  he  could  not  be  convicted  of  felony,  inasmuch  v 
it  did  not  sufficiently  appear  by  the  indictment,  that  the  artide 
stolen  was  the  subject  of  larceny,  it  being  urged  by  the  oounsd 
that  it  might  have  been  the  ham  of  an  ammal  Jer€B  naiurtB.  The 
court  overruled  the  objection,  reserving  the  question  of  law. 
The  counsel  for  the  prisoner  having  addressed  the  jury,  they 
found  the  prisoner  guilty  of  the  said  offence;  the  court  thereupon 
sentenced  him  to  one  month's  imprisonment,  but  respited  the 
execution  of  the  sentence,  and  took  a  recc^izance  of  l^iL  The 
question  as  to  the  sufficiency  of  the  indictment  is  submitted  to 
the  consideration  of  Her  Majesty's  judges. 

Hennikery  for  the  prisoner. — "  Ham  "  does  not  mean  the  salted 
flesh  of  swine.  It  means  part  of  the  hind  leg  (Richarddon^s 
Diet) ;  and  may  have  been  the  ham  of  a  wild  boar.  The  flesh 
of  animals ^r«  naturcBj  which  is  not  fit  for  food,  is  not  the  subject 
of  larceny:    (1    Hale,  511  ;    3  Inst  110.)     In  IL  v.  Gw  ( I  Car. 

(n)  Picported  b?  A.  Bittleston,  Esq.,  Banister-at-Law. 
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k  K.  494),  an  indictment  which  charged  the  stealing  of  **  three        Rbo. 
eggs"  was  held  bad,  because  the  eggs  might  have  been  adder's    q^^^j^^ 
eesBy  or  some  other  species  of  eggs  which  could  not  be  the  subject        — 

cflarceny.  Larceny, 

Pollock,  C.  B. — K  that  case  had  come  before  me,  I  should 
haye  thought  differently.  It  does  not  appear  to  have  received  much 
consideration.    Would  it  not  be  larceny  to  steal  a  stuffed  panther? 

Patteson,  J. — The  doctrine  referred  to  applies  to  live  animals, 
JertE  naturtB — not  to  a  part  of  a  dead  animaL  I  cannot  understand 
the  objection ;  suppose  it  is  the  ham  of  a  wild  boar,  it  may  still  be 
the  prosecutor's  property. 

Jfenniker, — The  same  thing  might  have  been  said  in  R.  v.  Cox. 
£ut  the  only  question  here  is,  whether  there  is  a  sufficiently 
certain  description  of  the  article  stolen.  Would  an  indictment 
be  good  which  charged  the  stealing  of  one  leg? 

FoLLOCK,  C.  B. — The  very  circumstance  of  its  being  cut  up 
^ows  that  it  is  the  subject  of  larceny. 

Patteson,  J. — There  is  no  such  animal  known  in  natural 
liistory  as  a  ham. 

Pollock,  C.  B. — We  have  no  doubt  that  the  conviction  is 
right.  Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

Reg.  v.  William  THRiSTLE.(a) 
November  20,  1849. 

Larcew^ — Taking  animofurandi — Subsequent  appropriation. 

If  at  the  time  of  the  taking  of  a  chattel  there  is  no  animtts  furandi^ 
a  subsequent  fraudulent  appropriation  of  it  wHl  not  make  the  entire 
transaction  larceny, 

T%eprisoner  being  a  watchmaker  received  a  watch  from  the  prosecutor 
to  be  repaired^  not  then  intending  to  steal  it.  But  in  a  few  days  he 
went  away,  taking  the  watch  with  him ;  and  when  taken  into  custody 
he  scad  **1  have  disposed  of  the  property  and  it  is  impossible  to  get  it 
back:"*— 

Held  that  there  was  no  evidence  of  a  larceny, 

THE  two  following  cases  were  reserved  by  the  Worcestershire 
Court  of  Quarter  Sessions : — 

FIRST   CASE. 

The  prisoner,  William  Thristle,  was  indicted  at  the  Worcester  ^^■■®- 
Quarter  Sessions,  15th  October,  1849,  for  stealing  one  watch,  the 
property  of  Robert  Warren. 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister-at-Law. 
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Rko.  It  appeared  in  evidence,  that  the  proeecator,  in  1S48,  met  the 

TiiRrsTLB.    prisoner,   who   was  a  watchmaker  at  Malvern.     The  proeecutor 

—        asked  prisoner  if  he  was  going  as  far  as  prosecutor's  house;  the 

Larceny,     pngoner  Said  "  yes,"  if  the  prosecutor  had  anything  for  him.   The 

prosecutor  said  his  watch  wanted  regulating,  if  prisoner  would 

calL 

The  prisoner  went  to  the  prosecutor's  house,  and  after  examin- 
ing the  watch,  told  the  prosecutor's  wife  that  he  could  do  nothii^ 
with  it  there,  but  must  take  it  to  his  own  house.  The  piisoiier 
then  took  it,  and  on  his  way  home  met  the  prosecutor,  to  whom 
he  mentioned  that  he  was  taJdng  the  watch  to  his  own  house,  and 
would  return  it  in  two  or  three  day&  Prosecutor  made  no 
objection. 

In  a  few  weeks  after,  prisoner  left  the  neighbourhood  withoot 
returning  prosecutor's  watch,  and  it  was  not  afterwards  heard  oL 
Case.  The  prisoner,  on  being  taken  into  custody,  said,  ^  I  have  diqx^ed 

of  the  property,  and  it  is  impossible  to  get  it  back." 

The  jury  returned  a  verdict  of  guilty,  but  the  chairman  beii^ 
of  opinion  that  there  was  no  evidence  of  a  felonious  taking,  wheo 
the  prisoner  first  took  the  watch  from  the  prosecutor's  house,  witl 
the  knowledge  and  in  the  presence  of  the  prosecutor's  wife,  and 
entertaining  doubt  whether  the  prisoner's  subsequent  appro- 
priation of  the  watch  could,  under  the  circiunstances  aboie 
detailed,  constitute  larceny,  requests  the  opinion  of  this  court  as 
to  the  correctness  of  the  conviction  in  point  of  law. 

SECOND  CASE. 

The  same  prisoner  was  also  indicted  at  the  same  sessions,  for 
stealing  one  watch,  the  property  of  the  prosecutor,  Thomas 
Reynolds.  It  appeared  in  evidence,  that  the  prisoner,  who  was 
a  watchmaker  at  Malvern,  received  from  the  prosecutor  some  time 
in  January,  1848,  his  silver  watch  to  repair.  The  prisoner  re- 
turned it  to  the  prosecutor.  A  few  days  after  the  prisoner  had  ao 
returned  it,  the  prosecutor  told  the  prisoner  that  the  ¥ratch  gained. 
The  prisoner  said,  that  if  the  prosecutor  would  let  him  have  it 
again,  he  would  regulate  it,  and  return  it  in  a  day  or  two.  The 
prosecutor  thereupon  gave  the  watch  to  the  prisoner,  who,  in  eight 
or  nine  days,  left  Malvern  with  the  prosecutor's  watch  in  his  pos- 
session, and  was  not  again  heard  of  until  he  was  arrested  on  the 
present  charge  some  time  afterwards. 

The  prosecutor  was  unable  to  say  whether  he  had  pud  for  the 
repairs  of  his  wateh  or  not,  but  stated  that  the  prisoner,  when  he 
left  Malvern,  had  other  repairs  of  the  prosecutor's  on  hand  and 
unfinished. 

The  prisoner,  when  taken  into  custody,  said,  '^  I  have  disposed 
of  the  property,  and  it  is  impossible  to  get  it  back." 

The  jury  found  a  verdict  of  guilty,  but  the  chiurman  being  of 
opinion  that  there  was  no  evidence  of  a  felonious  taking  on  the 
part  of  the  prisoner,  when  he  received  tlie  watch  from  the  prosecutor 
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to  r^ulate  it,  and  entertaining  a  doubt  whether  the  subsequent        ^^^• 
departure  of  the  prisoner  from   Malvern   with  the  prosecutor's    thkwtle. 
watch  in  his  possession,  could,  under  the  circumstances  above  de-        — 
tailed,  constitute  larceny,  requests  the  opinion  of  thb  court,  as  in        !^^' 
the  former  case. 

[See  2  Russ.  on  Crimes  (last  ed.),  p.  56;  where  it  is  said, 
**  where  it  appears  that  the  delivery  of  the  goods  by  the  owner  or 
person  authorized  to  dispose  of  them  was  not  obtained  fraudulently 
and  with  intent  to  steal,  a  remaining  inquiry  may  be,  whether 
mich  lawful  possession  has  been  determined,  and  whether  there 
has  been  any  new  and  felonious  taking.  Thus  it  has  been  held, 
that  if  a  carrier  take  a  pack  of  goods  to  the  place  appointed,  and 
deliver  or  lay  it  down,  his  possession  is  determine<t  and  if  he 
afterwards  carry  it  away  with  intent  to  steal  it,  this  will  be  a  new 
taking  and  felonious:  (3  Inst.  107;  1  Hale,  505.)  If  the  lawful 
poesession  has  not  been  determined,  the  goods  will  continue  in  the  Case, 
possession  of  the  party  to  whom  they  were  delivered  by  bailment, 
uid  the  general  principle  of  law  will  prevail,  **that  if  a  person 
obtain  the  goods  of  another  without  fraud,  although  he  have  the 
znimus  furandi  afterwards  and  convert  them  to  his  own  use, 
he  cannot  be  guilty  of  felony :"  (3  Inst.  107 ;  2  East  P.  C. 
c  16,  s.  113.)  A  principle  which  has  been  holden  to  extend  to 
the  cases  of  a  tailor,  who  has  cloth  delivered  to  him  to  make 
clothes  with  ;  a  carrier  who  receives  goods  to  carry  to  a  certain 
place ;  and  a  friend,  who  is  entrusted  with  goods  to  keep  for  the 
use  of  the  owner ;  which  they  afterwards  severally  embezzle : 
^Staundf.  P.  C.  c  25;  I  Hale,  504,  505;  1  Hawk.  P.  C.  c  33, 
3.  2.)  And  so,  if  a  watch  be  delivered  to  a  person  to  mend,  and  he 
sells  it,  this  has  been  held  not  to  be  larceny:  {R.  v.  Zery, 
4  Car.  &  P.  241.)  And  so,  also,  if  plate  be  delivered  to  a  gold- 
smith to  work  or  to  weigh,  or  as  a  deposit,  it  has  been  held,  that 
his  conversion  of  it  will  not  be  a  felony :  (3  Hen.  7,  pL  12,  cited 
1  Show.  52;  2  East  P.  C.  c  16,  s.  113.)  It  has,  however,  been 
already  noticed,  that  some  of  the  cases  of  this  nature  seem  to 
make  a  near  approach  to  those  where  a  bare  charge  or  mere 
special  use  of  the  goods  is  transferred  by  the  delivery,  and  where 
consequently  the  legal  possession  of  them  remaining  exclusively 
in  the  owner,  larceny  may  be  committed  in  respect  of  them, 
exactly  as  if  no  delivery  at  all  had  been  made:"  (see  also 
jB.  v.  Thurbam,  1  Den.  C.  C.  387 ;  S.  C.  nom.  R.  v.  Wood, 
3  Cox's  Crim.  Cas.  453 ;  R.  v.  Stear,  1  Den.  C.  C.  349 ;  3  Cox's 
Grim.  Cas.  187.)] 

These  cases  were  not  argued  bv  counsel,  but  were  considered 
by  the  following  Judges : — Pollock,  C.  B. ;  Patteson,  J. ;  Wight- 
man,  J. ;  Piatt,  B. ;  and  Talfourd,  J. 

Pollock,  C.  B.,  delivered  the  judgment  of  the  court — The  Judgment 
indictment  was  for  stealing  a  watch ;   and  the  circumstances  set 
out  in  the  case  do  not,  on  the  question  of  fact,  justify  the  verdict 
of  guilty ;    but  in  giving  our  judgment  that  the   conviction  is 
wrong,  we  do  not  proceed  merely  upon  the  facts  stated.     The 
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^^'^'        question  put   to  us  in  the  conclusion  of  the  case  seems  to  be 
THR18TLB.     this: — The  chairman  doubted  whether  a  subsequent  appropriatioD 
- —         could   make  the  entire  transaction  a  larceny,  there   not  havii^ 
!^^'      been  at  the  time  of  the  taking  any  animus  funmdi;  and  I  think 
we  are  bound  to  take  it  that  he  directed  the  jury  that  the  sub- 
sequent appropriation  might  render  the  transaction  larceny,  thoo^ 
there  was  not  any  intention  to  steal  at  the  time  of  the  taking; 
and,   indeed,   the   chairman's  opinion   seems  to  have  been,  tut 
there  was  not  the  animus  furandi  at  the  time  of  the  tal^; 
and  the  question  is,  whether  he  was  right  in  his  direction.    We 
think    not,    for    unless    there  was    a   taking  animo  furandiy  do 
dishonest  appropriation  afterwards  could  make  it  larceny. 

Conviction  revtrsuL 


COURT  OF  CRIMINAL  APPEAL. 

Reo.  r.  John  Boulton.  (a) 
November  20,    1849. 

False  pretences — Obtaining  a  railway  ticket, 

A  railway  ticket  entitling  a  passenger  to  travel  upon  a  railway  to  c 
certain  pl<u:e,  without  any  further  charge^  is  a  chattel  o/"  value,  witik 
the  meaning  of7^S  Geo.  4,  c.  29,  s.  63  ;  and  a  person  obtaiiuag 
such  a  ticket  by  false  pretences  from  a  servant  of  ike  railway  compaJOf 
is  guilty  of  a  misdemeanor, 

THE  prisoner  was  convicted  before  Wightman,  J.,  at  York, 
when  the  following  case  was  reserved  by  the  learned  judge:— 

The  prisoner  was  convicted  at  the  Yorkshire  Sununer  A^izee, 
1849,  before  me  upon  the  sixth  count  of  an  indictment,  charging 
him  with  obtaining  by  false  pretences  from  a  servant  of  the  York- 
Case,  shire  and  Lancashire  Railway  Company,  a  railway  ticket  of  the 
company  for  a  journey  from  Bradford  to  Huddersmeld  by  one  of 
their  trains. 

The  count  was  as  follows : — 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  iurth^ 
present,  that  the  said  John  Boulton  afterwards,  to  wit,  on  the 
1 1th  day  of  April,  in  the  year  aforesaid,  with  force  and  arms,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  unlawfuUy^  knowii^j) 
and  designedly,  did  falsely  pretend  to  one  Charles  Tomer,  be  tbe 
said  Charles  Turner  being  then  and  there  a  servant  of  the  aid 
Lancashire  and  Yorkshire  Railway  Company,  that  a  certun  ticket 
which  he  the  said  John  Boulton  then  and  there  delivered  to  tbe 

(a)  Beported  by  A.  Bittlbston,  Esq.,  Barrister-at-Law. 
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&id  Charles  Turner  was  then  and  there  a  genuine  ticket  of  the 
aid  oompany,  before  then  obtained  by  him  the  said  John  Boulton 
rom  the  said  company^  for  the  conveyance  of  him  the  said  John 
k>ulton  as  a  passenger,  in  and  by  certain  carriages  of  the  said 
ompany,  from  the  said  town  of  Bradford  to  Huddersfield  afore- 
aid,  on  the  said  11th  day  of  April,  by  means  of  which  last- 
[lentioned  false  pretences,  the  said  John  Boulton  did  then  and 
here  unlawfully  obtain  from  the  said  Lancashire  and  Yorkshire 
Railway  Company,  a  certain  chattel,  to  wit,  a  printed  ticket  of  the 
odd  oompany,  authorizing  the  bearer  thereof  to  be  thereafter 
conveyed  without  further  charge  or  payment  in  that  behalf,  by 
sertain  carriages  of  the  said  company,  on  the  said  11th  day  of 
^pril,  from  the  said  town  of  Bradford  to  Huddersfield  aforesaid, 
;be  said  last-mentioned  ticket  being  then  and  there  the  goods  and 
chattels  of  the  said  Lancashire  and  Yorkshire  Railway  Company, 
knd  of  the  value  of,  &c.,  with  intent  thereby  then  and  there 
Do  cheat  and  defraud  the  said  Lancashire  and  x  orkshire  Kailway 
Company  of  the  same.  Whereas,  in  truth  and  in  fact,  the  said 
ticket  so  delivered  as  last  aforesaid,  by  the  said  John  Boulton, 
0va9  not  a  genuine  ticket  of  or  obtained  from  the  said  company 
For  the  conveyance  of  any  person  as  a  passenger  by  any  car- 
riage of  the  said  company,  or  any  journey  whatsoever,  to  the 
great  damage  and  deception  of  the  said  company,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  Case, 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
rhe  ticket  of  the  company  is  in  the  annexed  form: — 


Rbo. 

Boulton. 


False 
pretenc€9— 
Railway 
ticket. 


^ 

^ 
^ 


EXPRESS    TRAIN. 


23. 


BRADFORD 

TO 

HUDDERSFIELD. 
l^  Class. 


CO 


23. 


And  IS  a  voucher  for  the  journey  without  further  payment,  but 
8  to  be  given  up  to  the  company  at  the  journey's  end. 

The  prisoner  was  stopped  upon  the  line  before  he  finished  his 
oumey,  and  was  taken  mto  custody  with  the  ticket  in  his  pos- 
lession. 

The  question  upon  which  I  desire  the  opinion  of  the  judges,  is 
nrhether  the  obtaining  such  a  ticket  was  obtaining  a  chattel  of  the 
company  with  intent  to  defraud  the  company  of  the  same,  within 
'he  meaning  of  the  act  of  Parliament. 

The  case  was  not  argued  by  counsel,  but  was  considered  by  the 
ibllowing  learned  judges : — Pollock,  C.  B. ;  Patteson,  J. ;  Wight- 
nan,  J. ;  Piatt,  B. ;  and  Talfourd,  J. 
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Reg. 

V. 
BOULTOK. 


False 

pretences — 

Raiiioay 

ticket. 


Judgment. 


Indictment 


was  a 


Pollock,  C.  B.,  delivered  the  judgment  of  the  court — TMb 
conviction  for  obtaining  a  railway  ticket  by  means  of 
false  pretences ;  and  we  think  that  it  is  within  the  statute  which 
makes  it  penal  to  obtain  "  a  chattel "  by  fake  pretences.  The 
ticket  which  entitled  the  bearer  to  travel  without  further  payment 
was  something  of  value,  and  the  obtaining  it  by  false  pretences 
from  a  servant  of  the  company  was,  in  our  opinion,  an  obtsui 
of  a  valuable  chattel  with  intent  to  defraud  the  company.  Alth< 
at  the  end  of  the  journey  it  was  to  be  returned  according  to 
ordinary  mode  of  managing  the  affairs  of  the  company,  that  does 
not  prevent  it,  whilst  it  is  out  and  confers  the  privil^e  of 
travelling  gratis,  from  being  an  article  of  value,  obtained  by  tie 
false  pretences  generally  alleged  in  the  indictment,  and  particulaiij 
proved  at  the  trial.  Conviction  affirmed. 
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June  Session. 

June  11,  1849. 

(Before  the  Recorder.) 

Reg.  v.  Wolf,  Pridmore,  and  OTLEY.(a) 

Indictment  for  keeping  a  disorderly  house,  under  25  Geo,  2,  c.  36. 

A  room  within  twenty  miles  of  the  cities  of  London  and  Westminster,  used 

for  the  purpose  of  music  and  dancing,  and  to  which  the  public  art 

admitted  on  payment  of  money ^  is  a  disorderly  house  within  the  25  Geo. 2, 

c.  36,  s.  2,  unless  it  has  been  duly  licensed,  although  no  improper  or 

disorderly  conduct  is  allowed  in  the  said  room. 

The  onus  lies  upon  the  defendant  of  proving  that  he  has  a  licence.  One 
of  the  defendants  had  his  name  over  the  house  as  a  free  vintner,  and 
another  had  contracted  to  supply  the  visitors  with  refreshments^  M 
neither  took  any  acting  part  in  the  management,  although  they  teerf 
sometimes  seen  in  the  room, 

Heldf  that  they  were  not  shown  to  be  persons  having  the  mcmagemai 
within  the  Sth  section, 

THE  indictment  charged  the  defendants  that  they,  **on  the  10th 
day  of  January,  in  the  year  of  our  Lord  1848,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  taking  this 
inquisition,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  countj 
aforesaid,  and  within  twenty  miles  of  the  cities  of  London  and 
Westminster,  unlawfiilly  did  maintain  and  keep  a  certain  room  and 
place  for  public  music  and  dancing,  situate  in  the  parish  of  St 


(a)  Reported  by  B.  C.  Robinson,  Esq.,  BaiTi8icr>at-Law. 
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Lnne,  Westminster,  in  the  county  of  Middlesex  aforesaid^  and  Beo.  v.  Wolf 
ithin  twenty  miles  of  the  cities  of  London  and  Westminster,  ^^d  othbiu. 
rithout  a  licence  had  for  that  purpose  from  the  last  preceding    Disorderly 
fichaelmas  Quarter  Sessions  of  the  Feace  for  the  county  aforesai<^     EvSeiice 
ignified  under  the  hands  and  seals  of  four  or  more  of  the  justices        — 
here  assembled  at  such  sessions,  according  to  the  directions  of  the 
tatute  in  such  case  made  and  provided,  to  the  great  damage  and 
ommon  nuisance  of  aU  the  liege  subjects  of  our  Lady  the  Queen, 
igainst  the  form  of  the  statute  in  such  case  made,  and  against  the 
)eace  of  our  Lady  the  Queen,"  &c. 

The  room  in  question  was  called  "The  Walhalla,"  in  Leicester- 
quare,  and  it  was  proved  that  nightly  entertainments  were  there 
jiven,  when  music  and  dancing  were  carried  on — the  public  being 
udmitted  on  paying  money  at  the  door.  There  were  often  from  Evidence. 
MX)  to  300  visitors,  who  conducted  themselves  in  an  orderly  and 
•espectable  manner,  and  no  impropriety  of  conduct  was  permitted 
^r  practised  in  the  room.  Woff  supplied  refreshments ;  Pridmore 
laa  a  private  room  in  the  house,  and  had  his  name  on  a  brass  plate 
»ver  a  bell  in  the  outer  door-post.  He  had  once  been  before  a 
nagistrate  to  make  some  charge  against  one  of  the  waiters,  and  had 
.hen  said  he  was  the  proprietor  of  the  Walhalla.  Before  the  room 
nras  opened  as  a  dancing  room  he  had  given  orders  to  a  house 
lecorator  to  fit  it  up,  and  had  paid  the  latter  his  bill.  Otley  had 
lis  name  up  over  the  outer  door,  with  the  words  "  Free  Vintner  " 
ittached  to  it.  All  of  the  defendants  had  been  seen  in  the  room  at 
lifferent  times,  but  no  act  of  theirs  was  shown  to  connect  them 
inth  the  management  of  the  room. 

Parry  (for  the  defendants),  submitted  that  upon  this  evidence  Pany,  for 
hey  must  be  acquitted. — ^First,  there  was  no  proof  that  the  defen-  defendants, 
iants  kept  the  house.  Secondly,  it  was  not  proved  to  be  unU- 
ensed ;  neither  was  it  shown  to  be  disorderly.  [Tke  Recorder. 
—Surely  if  the  prosecutor  shows  that  this  is  a  house  that  ought  to 
»e  licensed,  it  is  for  the  defendants  to  show  that  it  is  so.  Then 
ttust  it  be  disorderly  in  fact  or  disorderly  by  construction  of  law. 
fhe  preamble  of  the  25  Geo.  2,  c  36,  speaiks  of  such  assemblies 
sading  to  robbery.]  The  preamble  stated  that  '^whereas  the 
multitude  of  places  of  entertainment  for  the  lower  sort  of  people  is 
nother  great  cause  of  thefts  and  robberies,''  &c  This  clearly 
bowed  to  what  object  the  statute  was  applied.  It  was  meant  to 
epress  the  nightly  assemblage  of  persons  among  the  lower  orders 
inder  circumstances  in  whidn  crime  was  likely  to  be  concocted.  It 
19A  admitted  here  that  the  house  was  quietly  and  properly  con- 
[acted,  and  no  imputation,  therefore,  was  cast  upon  the  management. 
L  licence  was  not  necessary  to  enable  the  proprietors  of  the  London 
[?ayem  to  have  a  concert  at  their  house.  A  ball  mi^ht  be  given 
t  Guildhall  without  one,  and,  see  Bellis  v.  Burghall  (2  Esp.  722), 
rhv  should  a  licence  be  necessary  here  ?  But  supposing  it  ought 
o  be  licensed,  there  was  not  sufficient  evidence  that  the  defendants 
tad  anything  to  do  with  the  management  to  make  them  responsible. 
Management  and  control  must  be  distinctly  proved ;  it  surely  could 
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Rbo.  V,  Wolf  not  be  inferred  from  a  contract  to  supply  the  room  with  refresb- 

▲ND  OTHBH8.  ments,  which  was  quite  consistent  with  the  fact  of  the  contractor 

Duorderfy    knowing  nothing  of  the  purpose  which  his  employer  had  in  Tiew. 

^^^      Such  a  contract  might  be  made  by  a  person  a  hundred  milesawiy, 

—  '     and  his  having  been  seen  at  the  nouse  was  no  answer  to  such  i 

suggestion;  still  lessdidit  fix  upon  him  any  share  in  the  management 

Another  defendant  was  proyea  to  haye  had  his  name  and  his  callii^ 

oyer  the  door^  but  there  were  other  rooms  in  the  house  to  whkj 

these  might  haye  reference.     The  third  defendant  was  shown  to 

have  giyen  orders  for  decorating  the  rooms,  but  this  was  before 

their  use  as  dancmg  rooms,  and  might  haye  been  done  with  quite 

a  different  object. 

Clarksan  and  BaUanttne  (for  the  prosecution.)— The  only  question 
was  this :  Was  the  room  kept  for  public  music  and  dancing?  If 
so,  it  was  dear  the  statute  applieo.  BeUi*  y.  BurgftaU  was  not  a 
case  of  public,  but  ofprjyate,  dancing  at  a  dancing  master's.  Math 
y.  Benjamin  (5  M.  &  W.  565),  showed  that  taking  money  for  ad- 
mission, and  admitting  any  person  who  was  willing  to  pay  monev, 
made  a  room  public  within  the  act.  It  was  not  necessary  that  aoj 
conduct,  disoi^erly  in  the  strict  sense  of  that  word,  should  be  shows. 
There  was  a  statement  in  the  act  of  what  should  be  considered  a 
disorderly  house,  and  an  unlicensed  house  for  public  muac  was 
there  named.  Then,  9i  prima  facie  case  being  made  out,  it  wasftr 
the  defendants  to  rebut  it,  if  they  could,  by  showing  those  facta 
which  were  peculiarly  within  their  own  knowledge,  and  which  tbe 

Erosecution  could  not  be  expected  to  n^atiye.  If  the  honse  wis 
censed,  it  could  easily  be  proyed.  If  the  name  and  calling  of  one 
of  the  defendants  had  no  reference  to  this  particular  room,  why 
not  show  what  other  room  it  referred  to  ?  It  was  not  necessuj 
that  actual  management  should  be  proyed.  If  these  persons  were 
leagued  together  for  the  purpose  ot  carrying  on  this  business,  they 
would  all  be  principals  in  contemplation  of  law,  although  they  £d 
not  actively  interfere  in  the  control  of  the  establishment. 
Parry  replied. 

The  Recorder. — The  first  question  is,  does  this  house  require 
a  licence  ?  The  act  seems  directed  against  a  lower  class  of  people, 
and  was  no  doubt  originally  intended  to  put  down  houses  ana  roooK 
really  disorderly,  but  kept  under  pretence  of  their  being  used  fir 
music  and  dancing,  and  this  supposition  is  strengthened  by  tbe 
yery  extraordinary  pro\asion  that  is  contained  in  it,  that  eveij 
person  found  there  may  be  apprehended  and  dealt  with  as  a  di^ 
orderly  person.  But  the  act  is  so  framed  as  to  compel  me  to  pot 
upon  it  a  strict  and  literal  construction.  Many  of  the  circimi- 
stances  that  probably  conduced  to  the  passing  of  it  haye  ppsed 
away,  but  while  the  statute  exists  it  must  be  enforced.  Being 
then  a  house  used  for  public  music  and  dancing,  I  think  a  licence 
was  requisite ;  and  not  haying  one,  however  well  and  quietly  con- 
ducted, it  is  a  disorderly  house  within  the  statute.  As  to  the 
liability  of  the  defendants,  it  is  entirely  a  question  for  the  jury.  I 
think,  howeyer,  there  is  not  sufficient  eyidence  to  convict  either 
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WcJf  or  Otley.     As  to  Pridmore,  the  mere  order  to  decorate  the  ^^o.  v,  Wolp 
loooi  might  fidl  short  of  sufficient  proof,  but  he  admits  proprietor-  ^*^^^***- 
dnp^  and  the  jury  must  decide  whether,  on  the  whole,  he  is  iden-    ^^j^^^^ 
tified  with  the  management.  Evidence, 

Pridmore,  Guilty. 

Wolf  and  Otley,  Not  Guilty. 

Clarkson  and  BaUantiney  for  the  prosecution. 

Parry,  for  the  defence. 


CENTRAL  CRIMINAL  COURT. 

May  Session. 

May  12,  1849. 

Reg.  v.  Baker,  (a) 

Sacrilege — Burglary  in  church — Stealing  fixtures — 7  ^  8  Geo.  4, 

e,  29,  88,  10  and  44. 

Burglary  may  be  committed  in  a  church  at  common  law. 
To   warrant  a  conviction  for  breaking  and  entering  a  church  under 

7  4^  8  Geo,  4,  c,  29,  8,  10,   there  must  be  a  stealing  therein  of  some 

chattel.     Stealing  a  fixture  vnUnot  be  sufficient. 
Bui  if  the  stealing  of  fixtures  is  averred  in  such  county  the  prisoner  may 

be  convicted  simply  thereof  under  the  44^A  section  of  that  statute. 

THE  prisoner  was  indicted  for  burglariously  breaking  and 
entering  a  church,  with  intent  to  steal,  and  stealing  therein 
certain  chattels,  and  for  breaking  and  entering,  &c.,  and  stealing 
certain  fixtures  contra  formam  staiuti.  The  breaking  was  suf- 
ficiently proved,  as  was  also  the  wrenching  off  of  gas  burners, 
money  Doxes,  and  other  things  affixed  to  the  Duilding,  out  no  mere 
diattel  was  removed. 

Pamey  for  the  prisoner,  submitted  that  a  church  was  not  a 
Imilding^  in  which  burglary  could  be  committed.  There  were 
acts  of  Parliament  which  particularly  related  to  offences  respecting 
churches,  and  these  overrode  the  common  law,  which,  without 
tiiem  might  have  been  applicable. 

Alderson,  B.  —  But  they  do  not  destroy  the  offence  at 
ccnnmon  law. 

Payne  contended  that  the  description  of  the  offence,  at  all 
erents,  was  the  same.  A  church  was  the  dwelling-house  of  the 
Almighty,  but  could  not  be  looked  on  as  a  dwelling-house  in  the 
ordinary  or  statutable  sense. 

Alderson,  B. — I  take  it  to  be  settled  law  that  burglary  may  be 
committed  in  a  church  at  common  law.    I  so  held  lately,  on  circuit 

(a)  Beported  by  B.  C.  Robinson^  Esq.,  fiarrister-at-Law. 
VOL.   III.  2  X 
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Rro.        Qu^  there  is  no  proof  here  that  the  breaking  was  in  the  night  time, 

Bakbb.      therefore,  the  burglary  is  not  made  out,  neither  is  the  statatable 

^^TT"  __    oflFence  proved  of  breaking  and  stealing,  which  requires  that  some 

Burgiarv  in   chattel  should  be  stolen.     Here  fixtures  alone  are  taken. 

ckwr^.  Metcalfcj  for  the  prosecution,   submitted  that  there  was  stiU 

a  case  left  for  the  jury.     A  count  in  the  indictment  averred  that 

fixtures  were    stolen,   and  concluded  '^  against  the  form  of  the 

statute.**      The  part  of  the  count  as  to  the  breaking  mi^ 

therefore,  be  dropped,  and  the   prisoner   convicted   of  stea£if 

fixtures  under  7  &  8  Geo.  4,  c  29,  s.  44. 

Alderson,  B. — I  think  that  is  so,  and  shall  leave  the  qaestioo 
to  the  jury  accordingly. 

The  prisoner  was  convicted  of  a  larceny  of  fixtures. 
Metcalfe  for  the  prosecution. 
Payne  for  the  defence. 


CROWN   CASE   RESERVED. 
December  8,  1849. 

Reg.  v.  Geobge  Hey.  {a) 

Larceny — Servant  or  bailee. 

A,  employed  B,y  a  drover  by  trade,  to  take  pigs  to  C,  €md  to  bring  bai 
such  sum  as  C.  should  give  hini,  on  being  shown  a  paper  given  to  B. 
for  that  purpose,  B,  had  no  authority  to  do  anything  but  deliver  ik 
pigs  to  (7.  B.  took  them  to  the  house  of  C.  at  an  hour  in  the  fmormmi 
when  the  inmates  were  in  bed.  C.  himself  was  not  at  home  ;  and  At 
persons  who  spoke  to  B.  from  the  window  of  the  house  gave  him  » 
instructions.  B.  then  sold  the  pigs  to  another  person  cmd  abseondd 
with  the  price.  He  had  received  2L  from  A.  for  expenses,  for  wkkk 
he  was  to  account ;  and  by  custom  he  vhis  entitled  to  receive  a  ssa 
per  day  for  the  time  occupied^  and  also  to  drive  cattle  for  amy  otkr 
person  at  the  same  time. 

Held  {dissentiente  Lord  Denman,  G.  J.),  that  these  facts  did  not  prvu 
B.  to  be  a  mere  servant  of  A. ;  and  that,  therefore^  he  had  beet 
improperly  convicted  upon  an  indictment  which  charged  a  larceny  tf 
the  pigs.  If  he  was  a  bailee,  he  could  not  be  guilty  of  larcasf, 
unless  he  intended,  at  the  time  of  the  recent  of  it,  to  appropriak 
the  property  to  his  own  use ;  and  there  was  no  evidence  cf  amy  swdt 
intention. 

The  case  of  Bex  v.  McNamee  (1  Moo.  C  C.  368,)  questioned. 

THE  following  case  was  reserved  by  Robert  Hall,  Esq^  sitting 
as  Assistant  Recorder  for  th^  borough  of  Lieeds : — 

(a)  Bepoiied  bj  k.  Bittlb8Tov,  Eaq.,  Bairister-at-Law. 
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^BoroDgh  of  Leeds,)      At  the  Leeds  Christmas  Sessions,  a.d.  Beo.  v.  Hbt. 
in  the  r  1848,  George  Hey  was  tried  before  me  as      l^^^ 

County  of  York,     j  Assistant  Barrister  for  the  borough  of  Leeds  —Servant  or 
nnder  stat.  7  Will  4  &  1  Vict.  c.  19),  on   an  indictment  which       ^*^' 
ed  that  he,  whilst  the  servant  of  William  Richardson  and 
stole  ten  pigs,  the  property  of  his  said  masters. " 
It  appeared  in  evidence,  that  on  the  26th  of  September,  1848, 
Bicharoson  and  Lambert,  the  prosecutors,  pig-jobbers  at  New- 
OMBtle,  having  purchased  pigs  wmch  they  knew  would  suit  Goose, 
m  pig-dealer  at  Leeds,  engaged  the  prisoner,  a  butcher  and  drover 
at  iNewcastle,  to  go  with  the  pigs  by  railway  from  Newcastle  to 
Xieeds,  and  there  deliver  them  to  Goose,  and  bring  back  to  the 
I  ^oosecutors  such  sum  in  post-office  orders  or  a  banker's  cheque  as 
CSoose  should  give  him,  on  bein^  shown  a  paper  which  the  prose- 
itors  gave  to  the  prisoner  for  that  purpose ;  the  contents  of  which 
r  were  not  given  in  evidence,  the  prisoner  having  had  no 
to  produce,  and  not  producing  it. 
The  prisoner  had  no  authority  to  sell  the  pigs  or  to  do  anything 
them  but  deliver  them  to  Goose,  and  no  instructions  were  given 
as  to  what  he  was  to  do  with  them  should  Goose  refuse  to  accept 
em.     The  prisoner  took  the  pigs  to  Leeds,  and  went  with  them 
Goose's  house  there,  before  six  o'clock,  a.  m.,  of  the  27th  of  Sep- 

whilst  all  the  inmates  were  in  bed.     Goose  himself  was  Case. 

m  home  at  the  time,  but  his  wife  being  awakened  by  the  prisoner 

^SiasUed  up  a  man  to  whom  she  referred  the  prisoner,  and  returned 

'  "fc^  bed.    That  man  merely  looked  out  of  the  window,  said,  ^*Is  that 

3^0X1  ?"  then  shut  the  window  and  disappeared,  as  if  returning  to 

^^^ed»  without  listening  to  the  prisoner  or  giving  him  any  directions. 

^  ^^lie  prisoner  then  took  the  pigs  to  the  Leeds  Pig  Market,  and 

^  ^^dlea  up  a  pork  butcher,  to  whom  he  sold  them  between  the  hours 

ix  and  seven  o'clock  of  the  same  morning,  received  the  price, 

"^^SL,  end  absconded  with  it,  making  no  communication  of  any  kind 

^      at  any  time  to  the  prosecutors. 

It  appeared  that  the  prisoner  had  frequently  been  employed  by 


^^_  _  prosecutors  in  the  capacity  of  a  butcher,  to  slaughter  and  cut 
•'^'*^-^  pigBi  &c,  for  which  he  was  paid  by  the  job,  but  he  had  never 


*-r 


been  employed  by  them  as  a  drover.     He  had  2L  given 
for  expenses,  for  which  he  was  to  account ;  nothing  was  said 
to  the  manner  in  which  he  was  to  be  paid  for  his  trouble,  but 
was  an  established  custom  in  the  traide  to  remunerate  drovers 
eoch  services  by  payment  of  a  sum  per  diem  for  the  number 
days  occupied.     Nothing  was  expressed  on  the  subject  of  the 
^IgpBoneT^B  being  at  Uberty  to  drive  cattle  for  any  other  person  at 
^be  flame  time,  but  by  the  usage  of  the  trade  he  was  at  liberty 

lO  do  80. 

Xhe  prisoner's  defence  was,  that  he  was  in  partnership  with  the 

poroeecutors,  and  took  the  pigs  to  Goose's  house,  not  in  pursuance 

"     of  any  directions,  but  as  to  a  likely  customer  of  his  own  selection,' 

flxid  not  being  attended  to  there,  he  sought  out  another  customer. 

If  the  witnesses  spoke  the  truth,  thjis  aefence  was  entirely  false. 

2x2 
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Rbo.  v.  Hey.  There  was  no  evidence  of  any  intention  on  the  part  of  the  prisoner 
Larceny      to   Steal  the  pigs  at  the  time  of  their  being  delivered   to  him. 

—Servant  or  Nevertheless  1  doubted  whether  the  prisoner  was,  under  thecir- 
!!L!!"  cumstances,  a  servant ;  and,  also,  whether  there  was  a  taking  by 
him,  which  amounted  to  larceny  {Reff.  v.  Goodbody^  8  C.  &  r. 
^^5) ;  but  Reg.  v.  Hughes  (K.  &  M.  C.  C.  R.  259,)  being  cited, 
I  felt  bound,  by  the  case  last  mentioned,  and  directed  the  juij, 
that  if  they  believed  the  witnesses,  the  prisoner  was  the  servant 
of  the  prosecutors,  and  that  the  taking  amounted  to  larceny  if  the 
prisoner  had  sold  the  pigs  for  the  purpose  of  appropriating  the 
proceeds  to  his  own  use,  and  not  for  the  benefit  of  his  emplojen 
on  what  he  considered  to  be  an  emergency  not  provided  for  by  his 
instructions. 
Case.  The  jury  having  found  the  prisoner  guilty,  I  postponed  judg- 

ment, under  stat,  11  &  12  Vict.  c.  78,  in  order  to  take  the  opinioi 
of  the  court  under  that  statute,  whether,  under  the  circumstances^ 
the  prisoner  was  the  servant  of  the  prosecutors,  and  whether  the 
taking  amounted  to  larceny. 

The  case  was  set  down  for  argument  on  the  20th  of  January 
1849,  before  Lord  Denman,  C.  J.;  Parke,  B. ;  Alderson,  B.; 
Coleridge,  J.;  and  Colt  man,  J. ;  but  no  counsel  were  instructed 
to  argue  it.  The  case  was,  however,  referred  back  to  Mr.  BaB 
for  amendment ;  and  was  ultimately  considered  by  the  judges  in 
the  form  above  stated.  Cur.,  adv.  vvU. 


Judgment. 

Judgment  Parke,  B.,  now  delivered  the  judgment  of  the  court. 

In  this  case  Lord  Denman  does  not  concur  with  the  majority 
of  the  judges,  and  if  the  defendant  had  not  been  in  prison  we 
should  probably  have  postponed  our  judgment  on  that  account 

(The  learned  Baron  then  read  the  case.) 

The  only  question  is,  whether,  on  the  facts  stated  in  this 
case,  as  amended,  the  prisoner  received  the  custody  of  the 
pigs  as  a  servant  of  the  prosecutor,  or  as  a  bailee ;  in  the  latter 
case  he  could  not  be  guilty  of  larceny,  unless  he  had  intended  to 
appropriate  them  to  his  own  use  at  the  time  of  the  receipt,  wluch 
was  not  the  case.  In  the  former,  he  would  be  guilty  of  larceny,  a^ 
cording  to  the  finding  of  the  jury,  as  to  which  they  were  properly 
directed  by  the  learned  Assistant  Recorder. 

There  are  several  reported  cases  bearing  upon  the  question, 
whether  a  person  is  a  mere  servant  or  bailee ;  there  are  nooe 
precisely  like  the  present,  though  the  case  of  Rex  v.  McNamtt 
(1  Moo.  C.  C.  368,^  nearly  approaches  to  it. 

In  this  case,  on  tne  one  hand,  the  circumstance  that  the  prisoner 
was  paid  the  expenses  of  taking  the  cattle,  and  also  that  the  custo- 
marv  mode  of  payment  of  his  remuneration  was  by  the  day,  tends 
to  show  that  he  was  a  mere  servant ;  on  the  other^  the  fact  of  his 
being  a  drover  by  trade,  and  also  of  his  having  the   liberty  to 
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drive  the  cattle  of  any  other  person,  by  the  general  usage  with  Bbo.  v,  Hbt 
respect  to  drovers,  raises  an  inference  that  he  was  not  a  servant,  L^H^y 

The  learned  Deputy  Recorder  felt  himself  bound  by  the  decision  —Servant  or 
of  the  judges,  in  the  case  of  Reg.  v.  Hughes  (1  Moo.  C.  C.  370),       *^- 
but  that  case  was  under  7  &  8  Geo.  4,  c  29,  s.  47,  which  makes 
the  embezzlement  bv  a  servant  or  person  employed  in  the  capacity 
of  a  servant  to  receive  money,  felony ;  and  the  learned  Recorder 
of    London  referred   the   question   to  the  judges,   whether  the 

Erisoner  fell  under  either  description,  though,  if  the  indictment 
ad  been  referred  to,  it  was  necessary  to  prove  that  he  was  a 
servant  The  judges  decided  that  the  prisoner  was  properly 
cbnvicted,  and  consequently,  that  he  was  a  servant  or  person  em- 
ployed in  that  capacity,  and  authorized  as  such  to  receive  money, 
so  that  his  receipt  would  be  a  discharge  to  the  debtor.  This  is 
not  exactly  the  same  question :  it  is  whether  the  prisoner  had  the 
custody  01  the  cattle  as  a  servant  to  the  prosecutors  at  the  time 
of  the  receipt  of  them;  and  we  think  he  could  not  be  so  considered, 
unless,  in  driving  the  cattle  to  the  market,  he  was  their  servant.  Judgment. 
and  the  prosecutor  responsible  for  any  negligent  act  of  his  in  so 
driving  them. 

This  subject  has  undergone  much  discussion  of  late,  and  has 
been  placed  on  its  proper  footing  by  the  case  of  Quarman  v. 
Burnett  (6  M.  &  W.  499),  and  other  cases,  one  of  which  is  that 
of  a  general  drover,  who  was  held  in  MiUigan  v.  Wedge  (12  Ad.  & 
EIL  737 ;  10  L.  J.  19,  Q.  B.)  not  to  be  a  servant,  so  as  to  make  the 
owner  of  the  cattle  responsible  for  his  negligence. 

After  the  fiiU  consideration  which  this  subject  has  undergone^ 
we  doubt  whether  the  case  of  Rex  v.  McNamee^  above  referred 
to,  would  be  now  decided  in  the  same  way. 

Upon  the  whole,  we  think  it  was  not  proved,  in  this  case, 
that  the  prisoner  was  a  mere  servant,  and  the  conviction  was 
improper. 

Pollock,  C.  B. — I  have  only  attended  for  the  purpose  of 
forming  a  court,  but  I  may  state  that  I  entirely  concur  in  opinion 
with  the  majority  of  the  judges. 

Conviction  reversed,  (a) 

(a)  The  folloTnng  is  tlie  marginal  note  to  tlie  case  of  Rex  t.  Bernard  McNamee:  "If  a 
man  who  is  hired  to  drive  cattie,  sell  them,  it  is  krceny,  for  he  has  the  custody  only,  not  the 
light  to  the  possession.  His  possession  is  the  owner's  possession,  though  he  is  a  genoal 
drorer,  at  least  if  he  is  paid  hy  the  day." 
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June  4,  1849. 
John  Smith,  in  Error,  v.  The  QuEEN.(a) 

Jurisdiction  of  justices  at  Quarter  Sessions  during  the  Assizes, 

A  Court  of  Quarter  Sessions  may  he  legally  held  by  the  justices  of  a 
county  or  the  recorder  of  a  borough  during  the  sitting  of  the  judges  tf 
assize,  under  the  ordinary  Commissions  of  Oyer  and  Terminer  aii 
General  Gaol  Delivery  in  the  same  county,  for  the  Assize  Court  is  not  t 
Court  of  Error  from  the  Quarter  Sessions,  nor  are  the  Commissions  qf 
Oyer  and  Terminer  and  Gaol  Delivery  similar  in  their  ncUure  to  tkt 
commission  of  the  peace  ;  but  it  would  be  highly  inconvenient  and  m- 
proper  for  magistrates  to  adopt  the  practice  of  holding  their  sessions 
concurrently  with  the  assizes,  even  in  a  different  part  of  the  county, 

^»Wi«^/    npuiS  was  a  writ  of  error  upon  a  judgment  of  transportation 
"  ^       -L    pronounced   by  the  Reconier  of  Manchester  at  the  Quarter 
Sessions  for  that  borough,  held  on  the  3rd  of  April,  1848.     The 
record  commenced  with  the  following  caption : — 

"  Borough  of  Manchester,   ^      Be  it  remembered,  that  at  the 
in  the  county  of  Lancaster,  ^  General   Quarter    Sessions  of  the 
to  wit.  3  l^c^e  of  our  Sovereign  Lady  the 

Queen,  holden  at  Manchester,  in  the  county  of  Lancaster,  in  and 
for  the  borough  of  Manchester,  on  the  3rd  day  of  April,  &c,  before 
R.  B.  Armstrong,  Esquire,  the  recorder  of  the  said  borough,  the 
justice  of,  &c.,  assigned  to  inquire  the  truth  more  fully  by  the  oath 
of  good  and  lawful  men  of  the  said  borough,  &c,  of  all  and  all 
manner  of  felonies,  &c.,  of  which  justices  of  the  peace,  &c,  might 
or  ought  lawfully  to  inquire,  by  whomsoever  and  in  what  manner 
soever  in  the  said  borough  done  or  perpetrated,  &c.,  and  to  hear 
and  determine  all  and  singular  the  felonies,  misdemeanors,  and 
offences  aforesaid,  according  to  the  laws,"  &c. 

The  indictment  upon  which  the  plaintiff  in  error  was  convicted, 
charged  him  with  breaking  and  entering  a  dwelling-house,  and 
steahng  therefrom,  and  with  a  previous  conviction  for  felony. 

The  errors  assigned  were,  in  substance,  that  a  Session  of  Oyer 
and  Terminer  and  General  Gaol  Delivery,  before  Baron  Alderson 
and  Baron  Rolfe,  was  commenced  at  Liverpool,  for  the  southern 
division  of  Lancashire,  in  which  the  borough  of  Alanchester  is 
situate,  on  the  24th  of  March,  1848,  and  continued  by  adjourn- 
ment from  day  to   day   until  the   8th  of  April ;  and  that  the 


Record. 


Aaugnment  of 
orroTB. 


(«)  Reported  by  A.  Bittleston,  Esq.,  Barrister-at-Law. 
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indictment  ainunst  the  plaintiff  was  found  on  the  3rd  of  April ;  J®"*  Smith, 
jmd  that  he  was  tried  and  found  guilty  on  the  6th.  «. 

The  joinder  in  error  was  merely  in  nullo  est  erratum,  Thb  Quebw. 

The  case  was  first  argued  during   the  sittings  in  banco  after    Holding  of 
Michaelmas  Term,  1848  (December  9),  before  Lord  Denman^  C.  J.,      Quarter 
and  Patteson,  J. (a)  dJ^!^he 

Hodges^  for  the  plaintiff  in  error. —  The  authority  of  a  recorder  AMxze*. 
is  suspended  whilst  the  General  Conunission  of  Oyer  and  Terminer 
and  Gaol  DeUvery  is  in  force  in  the  county.  First.  Upon  general 
principles,  the  authority  of  justices  of  the  peace  is  suspended  by 
the  presence  of  a  higher  authority ;  and,  therefore,  the  commission 
under  which  the  judges  of  assize  act,  suspends  for  the  time  the 
oonunission  of  the  justices  at  Quarter  Sessions.  The  principle 
applies  to  all  courts,  in  pr(Bsentid  majorvt  cessat  potestas  minaris. 
Ijius,.  the  Court  of  Queen's  Bench  is  supreme ;  indeed,  "  so  high 
18  the  authority  of  this  court,  that  when  it  comes  and  sits  in  any 
county,  the  justices  of  Eyre,  of  Oyer  and  Terminer,  Gaol  Delivery, 
they  which  have  conusance,  &c.,  do  cease  without  any  writing  to 
them :"  (^  Inst.  73.)  This  it  was  which  rendered  necessary  the 
Btat.  25  Geo.  3,  c.  18,  which  was  an  act  ^' to  empower  the  justices  of 
Oyer  and  Terminer  and  (jaol  Delivery  of  Newgate,  for  the  county 
of  Middlesex,  to  continue  to  hold  a  session  of  gaol  delivery  of  New- 
gate, begun  to  be  holden  before  the  essoign  day  of  the  term  and 
sitting  of  the  King's  Bench,  at  Westminster,  notwithstanding  the 
happening  of  such  essoign  day  and  the  sitting  of  the  said  Court  of  Argiunent  for 
King's  Bench  at  Westminster,  or  elsewhere  in  the  said  county  of  ^^^°*^'" 
Middlesex."  The  stat.  32  Geo.  3,  c  48,  was  passed  for  the  same 
purpose.  The  justices  in  Eyre  derived  their  authority  from  the 
King's  writ,  in  the  nature  of  a  commission ;  they  had  jurisdiction 
of  all  pleas  of  the  crown,  and  all  actions,  real,  personal,  and  mixed; 
and  ^'  m  what  county  soever  they  came  all  other  courts  during  the 
Eyre  ceased"  (4  Inst.  184);  even  the  Court  of  Common  Pleas; 
bat  they  yielded  to  the  King's  Bench:  (p.  185.)  The  judges  on 
cwniit  now  exercise  much  the  same  power  as  was  formerly  exer- 
cised by  the  justices  in  Eyre :  (1  Reeve's  Hist,  of  English  Law,  52.) 
In  2  Hawk.  P.  C.  lib.  2,  c  3,  s.  11.  it  is  stud,  ^^as  to  the  third 
point,  viz.,  how  far  the  presence  of  this  court  suspends  the  power 
of  all  other  courts,  it  is  certain  that  this  being  the  Supreme  Court 
of  Over  and  Terminer,  Gaol  DeUvery,  and  Eyre,  doth  so  far  sus- 
pend the  power  of  all  other  justices  of  this  kind  in  the  county 
wherein  it  sits,  during  the  time  of  its  sitting  in  it  (if  such  justices 
have  notice  of  its  sitting  there,  and  even  without  such  notice  as 
some  say),  that  all  proceedings  commenced  before  any  such  justices 
daring  such  time  are  void,  yet  it  seems  that  such  justices  may 
proceed  upon  indictments  taken  in  a  foreign  county  and  removed 
before  them,  because  the  Court  of  King's  Bench  have  nothing  to 
do  with  such  indictments,  unless  they  be  removed  into  it.  Also, 
there  seems  to  be  the  same  reason  that  such  justices  may  proceed 

(a)  Coleridge,  J.  left  the  court  during  Mr.  Hodgea'  argument. 
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upon  indictments  taken  before  them  of  offences  in  the  same  ocNmty, 
before  the  term;  for  it  is  said  in  Keilw.  152,  that  if  an  appeal  be 
commenced  before  justices  in  Eyre,  and  after v^ards  another  appeal 
be  brought  in  the  Kin8:'s  Bench,  it  will  be  a  good  plea  that  another 
appeal  is  depending,  which  shows  that  the  Eang's  Bench  ought  not, 
without  a  certiorari^  &c.,  to  intermeddle  in   an   appeal  whereof 
another  court  is  legally  possessed  before;  and  the  reason  seems 
to  be  the  same  as  to  indictments ;  and  it  is  said  in  the  same  bod^ 
that  ^  if  the  King's  Bench  and  justices  in  Eyre  are  in  one  county, 
yet  this  shall  not  change  the  power  of  the  justice  in  Eyre ;  but 
that  if  the  King  will  make  process  for  anything  not  commenced 
before  the  justices  in  Eyre,  as  to  such  thing  their  power  is  ceased,' 
by  which  it  seems  to  be  implied,  that  as  to  what  was  commenced 
before  them,  their  power  continues ;  however,  it  is  certainly  the 
safest  way  for  any  of  the  justices  above  mentioned,  proceeding  on 
any  such  indictment,  to  have  a  special  commission  for  that  purpoee, 
and  it  is  most  advisable  that  such  commission  bear  teste  in  the  term.'' 
In  Lord  Sanchar's  case  (9  Rep.  118),  ''it  was  moved  that  if  the 
Lord  Sanchar  could  not  in  term  time  be  indicted,  arrugned,  and 
convicted  at  Newgate  before  commissioners  of  Oyer  and  Terminer 
for  the  county  of  Middlesex,  and  it  was  resolved  he  could  not,  for 
the  King's  Bench,  as  has  been  said,  is  more  than  Eyre,  and,  there- 
fore, in  term  time,  no  commission  of  Oyer  and  Terminer,  or  Grtol 
Delivery,  by  the  common  law,  can  sit  m  the  same  county  where 
the  King's  Bench  sits,  for  prtBsentid  majoris  cessat  potestas  mmoris, 
and  therewith  agrees"  (27  Ass.  p.  1.)     Second.   The  rule  is  in  some 
places  laid  down  generally  that  a  second  commission  of  the  same 
kind  destroys  the  first     Thus,  in  Lacey^s  case  (1  Leon.  270),  it  is 
laid  down  that  a  general  commission  of  Oyer  and  Terminer  for  a 
county  at  large,  is  determined  pro  tanto  by  a  subsequent  special 
commission  for  a  town,  and  e  converso.     In  Bro.  Abr.   **  Commis- 
sion," 145,  pi.  6,  "  if  a  new  commission  of  the  peace  be  proclaimed 
in  a  county,  the  former  commission  of  the  peace  is  determined; 
and  if  justices  act  under  the  former  commission,  all  they  do  is  void;"* 
and  (pi.  8),  '^  if  a  commission  be  directed  to  hear  and  determine, 
this  will  determine  the  former  commission  of  the  peace  as  tofeloma^ 
not  as  to  the  peace,  and  thus  it  determines  in  part  and  not  in  part^ 
That  is  the  present  case.     In  Keilw.  p.  1 16,  it  is  also  s^d  that 
one  commission  of  assize,  with  notice,  determines  a  former  one. 
[Coleridge,  J. — The  commission  of  the  recorder,  if  it  can  be  » 
called,  was  subsequent]     No ;  only  the  date  of  holding  the  ses- 
sions.    [Coleridge,  J. — At  all  events  it  cannot  be  correct  to  say 
that  the  commission  of  the  justices  of  the  peace  is  determined  by 
the  commission  of  the  judges  of  assize.]      It  is,    at  least,  sus- 
pended whilst  the  commissioners  under  the  second  commi^ion  are 
sitting  in  the  county.     The  justices  of  the  peace,  although  origi- 
nally mere  conservators  of  the  peace,  were  by  the  stat.  18  Edw.  3, 
Stat.  2,  c.  2,  made  Commissioners  of  Oyer  and  Terminer.     In  A  t. 
Smith  (8  B.  &  C.  343),  Lord  Tenterden  describes  the  justices  in 
sessions  as  a  Court  of  Oyer  and  Terminer,  and  in  that  form  the 
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commitssion  runs :  (2  Hale's  P.  C.  p.  9.)     It  is  true  that  notice  of  Johw  Smith, 
the  new  commission  must  be  given ;  but  the  holding  of  a  session    *^  erbob, 
under  it  is  sufficient  notice  :  (2  Hawk.  c.  5,  s.  10.)     This  state  of  The  Quebk. 
the  law  is  recognized  in  several  statutes  which  have  been  passed    Voiding  of 
for  the  purpose  of  remedying  the  inconvenience  which  in  certain       Quarter 
cases  would  be  the  consequence  of  it.     THe  referred  to  1 1  Hen.  6,    ^^^J, 
c  6  ;1  Edw.  6»  c  6  ;  25  and  32  Geo.  3,  aoove  cited ;  and  4  Bl.  Com.      Auizea, 
(Ed.  CoL)  265.)    The  stat.  4  &  5  Will.  4,  c.  47,  is  a  remarkable        — 
instance.   The  stat.  1  Will.  4,  had  required  that  the  sessions  should 
be  held  at  certain  fixed  dates ;  but  it  was  found  that  the  day  fixed 
for  the  commencement  of  the  Easter  Sessions  might  occasionally 
happen  during  the  spring  circuit  of  the  judges  of  assize ;  and  for 
the  express  purpose  of  avoiding  that  difficulty  the  4  &  5  Will.  4, 
c  47,  was  passed,  enabling  the  justices  to  alter  the  time  for  hold- 
ing the  Easter  Sessions.     This  is  the  case  of  a  recorder ;  but  the 
same  principle  applies  to  recorders  and  to  county  justices.     The 
commissions  of  Oyer  and  Terminer  and  Gaol  Delivery  are  in  per- 
fectly general  terms,  and  some  judges  insist  upon  clearing  the  gaols 
of  tne  county.      The  duty  of  the   sheriff  is  to  bring    all  the 
prisoners  in  the  county  before  the  judges;  how  then  can  the  jus- 
tices at  the  same  time  require  him  to  bring  them  before  them  ?   If 
they  had  the  authority,  there  might  be  a  most  unseemly  race 
between  the  two  jurisdictions :  and  Coleridge,  J.,  on  one  occasion 
expressly  advised  that  it  should  not  be  done:  (9  Car.  &  P.  790.) 
[Lord  I)en3Ian,  C.  J. — But  he  did  not  regard  the  justices'  com- 
mission as  suspended.]     The  Municipal  Corporations  Act  (5  &  6 
Will.  4,  c.  76),  gives  to  recorders  the  powers  possessed  by  justices 
at   Quarter   Sessions;  and  the  commission  of  the  peace  directs 
justices  at  their  sessions  not  to  entertain  matters  of  moment  except 
with  the  assistance  of  the  judges  of  assize. 

M.  D.  Hill  (with  whom  was  Pashley)  for  the  crown. — The  Argument  for 
argument  on  the  part  of  the  plaintiff  in  error  is  founded  in  mis- 
conception. It  is  assumed  that  the  jurisdiction  of  county  justices, 
or  of  a  recorder  at  Quarter  Sessions,  is  determined  or  suspended, 
because  it  is  laid  down  in  various  old  authorities,  that  when  the 
Court  of  Queen's  Bench  comes  into  a  county,  the  jurisdiction  of 
all  other  courts  therein  ceases;  but  the  reasons  for  that  doctrine  are 
sufficiently  obvious.  The  king  or  queen  is  always  supposed  to  be 
present  in  that  court ;  and  as  the  authority  of  all  courts  is  derived 
from  the  crown,  the  doctrine  now  relied  upon  is  a  mere  conse- 
quence of  the  general  principle  that  the  authority  of  the  agent 
ceases  when  the  principal  is  present.  That  observation  applies  to 
Lotd  Sancliar*s  case  (9  Rep.  118),  and  to  the  statutes,  wmch  have 
been  passed  to  authorize  Commissioners  of  Oyer  and  Terminer 
and  Gaol  Delivery  to  hold  sittings  in  Middlesex  during  term:  (25 
Geo.  3,  c  18,  and  32  Geo.  3,  c.  48.)  Again,  reliance  is  placed 
upon  the  supposed  doctrine  that  a  subsequent  commission  deter- 
mines or  suspends  a  former  one  of  the  same  nature ;  but  suspension 
is  out  of  the  question.  If  the  older  authorities  are  strictly  correct, 
the  former  commission  is  not  suspended,  but  absolutely  determined 
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by  the  subsequent  one  (Bro.  Abr.  **  Commission/'  pL  6 ;  Laceys  com, 
1  Leon.  270) ;  and  the  plaintiff  in  error  must  contend  that  after 
every  circuit  a  new  conunission  of  the  peace  ought  to  be  issued 
The  truth  is,  that  the  whole  matter  depends  upon  the  will  of  the 
Sovereign.     K  the  will  of  the  Sovereign  is  in  any  manner  evinced 
that  the  former  commission  should  be  determined,  that  is  sufficient 
to  determine  it ;  but  if  no  such  intention  is  expressed  or  implied, 
the  mere  issuing  of  a  second  commission  is  not  alone  sufficient  to 
put  an  end  to  the  former  one, — i  fortiori^  if  a  contrary  intentkm 
IS  expressed  or  implied.     In  regard  to  the  present  question  there 
is  abundant  evidence,  indeed  it  would  not  be  questioned  that  the 
will   of  the  Sovereign  in  issuing  the  temporary  conunissions  of 
Oyer  and  Terminer  and  Gaol  Delivery  to  the  judges  of  as^ 
is  not  thereby  to  determine  or  even  suspend  the  permanent  com- 
mission of  the  peace.     So  far  was  the  doctrine  carried  in  the  old 
books  that  a  new  commission  is  even  said  to  determine  a  prior  one, 
with  which  it  at  all  came  into  conflict  (Marrow  cited  in  Bro.  Abr. 
"Commission,"  7);    but  if  that  doctrine  existed  now,  not  only 
would  the  authority  of  justices  of  the  peace  in  Quarter  Sessions  be 
determined  by  the   commissions  issued   to   the  judges,    but  all 
their  powers  would  cease ;  for  their  statutory  powers  would  M 
with  the  determination  of  the  commission.     If  once    destroyed, 
they  could  only  be  restored  by  the  crown ;  and,  indeed,  if  only 
suspended,  how  could  that  suspension  be  taken  off  except  by  the 
expression  of  the  royal  wilL     In  either  case  a  writ  in  the  natare 
of  a  procednido  would  be  necessary,  but  no  such  writ  was  ever 
heard  of.     Except  the  sitting  in  Quarter  Sessions,  all  the  other 
powers  of  justices  have  for  centuries  been  exercised  during  the 
holding  of  the   assizes    precisely    as  at  any  other  time.     It  is 
therefore  now  settled  by  the  inveterate  practice  of  centuries,  that 
the  issuing  of  a  new  commission  does  not  determine  former  com- 
missions of  the  same  nature,  except  under  circumstances  whieh 
demonstrate  that  such  was  the  intention  of  the  Sovereign.    But 
the  very  commission  of  the  peace  completely  destroys  the  argu- 
ment on   the  other  side:  for  it   requires   the  justices  in  grave 
matters  of  doubt  to  apply  for  advice  and  assistance  to  the  judges 
of  assize.     How  could  they  avail  themselves  of  that  assistance  if 
their  commission  was  determined  by  the  issuing  of  the  commisaafi 
under  which  the  judges  of  assize  sit  ?     [Lord  Denm an,  C.  J.— 
You  say  that  it  would  be  the  judgment  of  the  judges  and  not  of 
the  justices,  if  the  commission  of  the  latter  was  at  an  end.]     Cer- 
tainly.    Lacey*s  case  (I  Leon.  270),  is  very  unintelligible.    It  does 
not  appear  how  the  commissions  were  conflicting.     [Pattesos, 
J. — The  judges  are  included  in  the  commission  of  the  peace ;  but 
they  do  nothing  under  that  commission.]     In  Ryland  s  Cr.  Circ 
Comp.  p.  1,  five  separate  commissions  are  named  as  those  under 
which  the  judges  sit, — one  a  commission  of  the  peace.     (He  also 
referred  to  3  Blac  Com.  c.  14  (I8th  edit);  2  Hale  P.  C.  25.)  [Pat- 
TESON,  J. — There  is  a  mistake  in  Blackstone  in  one  respect.    He 
mentions  a  commission  of  Nisi  Prius,  but  there  is  no  such  tiling* 
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The  judges  try  causes  under  the  Nisi  Prius  clause  in  the  venireJi  John  Smith, 
Lard  Sanchar^s  case  (9  Bep.  118,  b.)  is  mainly  relied  upon ;  but  so    ^^  »aJ*o^ 
far  as   it  proceeded   on   the   maxim  in  prcBsentia  majoris  cessat  Thb  Queen. 
paUstas  nanoris^  it  is  inapplicable;  for  the  judges  and  the  justices     Hoidingof 
are  both  Commissioners  of  Oyer  and  Terminer ;  and  in  the  assign-      Quarter 
ment  of  error  it  is  only  said  tliat  a  session  of  Oyer  and  Terminer    ^J^^*^^ 
and  Gaol  Delivery  was  being  held, — not  explaining  what  gaols  were      ^mum. 
to  be  delivered,  or  what  was  the  extent  of  the  commissioners'        — 
jurisdiction, — nor  even  shondng  that  the  commission  was  subse- 
quent to  that  of  the  recorder.    It  may  be  mentioned  that  in  Bum's 
Justice  there  is  no  allusion  to  the  doctrine  now  contended  for. 
[Patteson,  J. — It  would  be  very  unseemly  if  the  justices  could 
come  on  the  same  day  as  the  judges  and  say  ^'  we  will  deliver  the 
ffaoL"]     Thence,  no  doubt,  the  notion  has  arisen,  but  it  does  not 
follow  that  the  thing  is  illegal    The  statute  4  &  5  Will.  4,  cannot 
be  very  much  relied  upon ;  for  it  only  enables  the  justices  to  alter 
the  time  of  holding  their  sessions, — it  does  not  require  them  to  do 
so ;  and  the  statute  does  not  appear  to  have  been  necessary,  after 
the  case  of  R,  v.  The  Justices  of  Leicester  (7  B.  &  C.  6),   which 
decided  that  the  earlierprovisions  as  to  the  time  of  holding  sessions 
were  directory  only.     The  present  question,  however,  arises  as  to 
the  jurisdiction  of  a  recorder,  which  certainly  stands  upon  a  dif- 
ferent footing  from  that  of  county  justices.     The   powers   of  a 
recorder  are  conferred  by  statute  {p  ii  ^  Will.  4,  c  76);  and  he 
holds  office  during  good  behaviour,  whereas  the  county  justices  Argument  for 
may  be  removed  from  the  commission  at  any  moment  according  to  *^®  c«>wii. 
the  pleasure  of  the  Lord  Chancellor.     No  comniission  is  issued  to 
a   recorder,   but   he  is   appointed   under   the  sign  manual;  and 
although  the  statute  says  that  he  is  to  have  all  the  powers  of 
county  justices  in  Quarter  Sessions,  that  is  merely  a  compendious 
mode  of  describing  his  duties.     It  does  not  affect  the  tenure  of  his 
office,  which  is  such  that  it  cannot  be  destroyed  even  for  a  time. 
[Patteson,  J. — That  argument  pushed  a  little  further  would 
amount  to  this — that  under  the  general  commission  for  a  county, 
the  judges  could  not  deliver  a  borough  gaol.]     No ;  the  crown 
does  not,  by  its  charter,  preclude  itself  from  creating  a  concurrent 
tribunaL     For  that  purpose  a  non-intromittant  clause  would  be 
necessary;  and  there  is  no  instance  of  a  charter  ousting  the  juris- 
diction of  the  superior  courts.     [Lord  Denman,  C.  J. — I  recol- 
lect that  in  1831  there  was  some  doubt,  in  consequence  of  the 
large  powers  conferred  by  the  Bristol  charter,  whether  the  Queen 
could  issue  a  special  commission  to  that  place ;  but  it  was  a  very 
passing   doubt.]     That  power  is  not  questioned  now ;  but  it  is 
submitted  that  there  is  a  distinction  between  the  case  of  a  recorder 
and  that  of  the  county  justices  in  Quarter  Sessions. 

Hodgesy  in  reply. — That  the  Commissioners  of  Oyer  and  Ter-  Reply. 
miner  and  Graol  Delivery  are  superior  in  authority  to  the  Court 
of  Quarter  Sessions  is  dear  from  4  Inst.  163,  which  shows  that 
those   commissions   must    be  directed  to  the  judges;  as  well  as 
from  that  clause  in  the  commission  of  the  peace  which  refers  the 
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justices  to  the  judges  of  assize  for  assistance  in  cases  of  difficulty. 
[Patteson,  J. — How  are  the  justices  to  ^ve  judgment  in  the  pre- 
sence of  one  of  the  judges  ?]  Practically  that  (firection  is  not  acted 
upon,  but  it  shows  the  relative  authority  of  the  two  tribunals. 
It  is  said  that  the  law  knows  nothing  of  suspension ;  but  that  was 
the  effect  of  the  Queen's  Bench  coming  into  a  county.  It  sus- 
pended but  did  not  determine  other  jurisdictions  (4  Blac  Com. 
266,  note  by  Coleridge),  and  no  procedendo  was  necessary.  Tie 
record  does  not  state  that  Manchester  is  a  borough  having  a  sepa- 
rate Court  of  Quarter  Sessions  under  the  Municipal  Act,  so  toat 
the  argument  founded  upon  that  statute  fails.  There  are  borougb 
which  still  have  Courts  of  Quarter  Sessions,  though  not  under  tie 
Municipal  Act,  and  those  courts  cannot  try  felonies.  The  juris- 
diction of  the  recorder,  therefore,  to  try  does  not  appear  at  all  ib 
this  case.  (He  referred  to  ss.  103, 104,  105  of  the  5  &  6  WilL4) 
C.76,  and  to4  Inst.  184.) 

Cur.  adv.  xmlL 

December  18,  1848. 

Lord  Denman,  C.  J.,  stated  that,  as  only  two  judges  had  heard 
the  former  argument,  the  court  wished  the  case  to  be  re-argued. 


Second  arp:u- 
ment  for  the 
plaintiff  in 
error. 


January  24  and  25,  1849. 

The  second  argument  now  took  place  before  Lord  Denman,  C.  J. 
Patteson,  J.,  Coleridge,  J.,  and  Wightman,  J. 

Hodges y  for  the  plaintiff  in  error. — It  clearly  appears  upon  the 
record  that  the  plaintiff  was  in  a  gaol  which  the  judges  were  com- 
missioned to  deliver ;  and,  in  nullo  est  erratum^  admits  the  fSeu^ 
(^Sheepshanks  v.  Lucas y  1  Burr.  410);  but  it  is  to  be  said  that  tbe 
objection  now  taken  is  not  a  grouna  of  error,  and  should  have  been 
made  the  subject  of  a  plea  to  the  jurisdiction  ;  but  first,  a  prisoner 
cannot  be  deprived  of  his  right  to  reverse  a  judgment  given  with- 
out jurisdiction  because  he  has  omitted  to  plead  in  abatement:  (3 
Inst.  212,  231;  2  Hale  P.  C.  221,  243,  251 ;  2  Hawk.  P.C.c50, 
ss.  2,  3 ;  4  Blac.  Com.  390,  n.  (Col.  ed.) ;  R.  v.  CarUlcy  2  R  &  Ad. 
362.)  It  is  so  even  in  civil  cases,  and,  a  fortiori^  therefore  in 
criminal :  {Cox  v.  Gray^  1  Bulstr.  207  ;  Butts y.  Jennings^  1  Bulstr. 
206;  Tidd'sPract.  1168  (9th ed.);  Newton  v.  Banks^  17  L.  J.  137, 
Q.  B.)  Secondly.  These  assignments  of  error  do  not  contradict 
the  record:  (Bac  Abr.  "  Error,"  K.  3.)  The  recorder  does  not  show, 
upon  the  face  of  the  record,  that  he  had  jurisdiction  to  try,  even  if 
his  jurisdiction  to  hold  the  sessions  sufficiently  appears.  Before  the 
trial  his  authority  might  have  been  suspended ;  but  it  does  not  even 
appear  that  there  has  been  any  grant  by  the  crown  of  a  separate 
Court  of  Quarter  Sessions  to  Manchester,  or  any  appointment  of 
a  recorder,  and  Manchester  is  not  included  in  either  ot  the  schedales 
to  the  Municipal  Corporations  Act  (5  &  6  WilL  4,  c^  76);  by 
sect.  107  of  which  the  power  to  try  felonies  was  taken  away  from 
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all  corporate  oflScers  or  justices  in  boroughs.     (He  referred  to  5  &  6  John  Smith, 
Vict,  c  111.)     Any  objection  in  point  of  law  appearing  on  the    ^^^^^^ok, 
record,  and  stated  in  the  points  for  argument,  is  open  to  the  plaintiff  The  Queen. 
(^Bruce  v.  IVcdt^  1  M.  &  G.  1 ) ;  and  a  vvroi^  caption  is  a  ground  of    ^^^J"   f 
error:  {R,  v.  Marshy  6  Ad.  &  Ell.  243.)    (He  also  referred  to  Zord      Qw^tw 
Camtoallis  v.  floyfe,  Fortesc.  373;  Penson  v.  Knight,  2  Bulstr.  93;     ^^^he 
Foster  C.  L.  3.)     [Lord  Denman,  C.  J. — When  we  directed  a      !!CmM. 
second  argument,  we  meant  upon  the  main  point  then  argued  before        — 
us  ;  not  upon  new  matters,  quite  independent  of  it.]     Then,  as  to 
the  main  question  that  the  recorder  had  no  jurisdiction  during  the 
mssizes,  it  is  no  new  doctrine,  for  it  was  stated  bv  Lambard  (Eiren. 
lib.  1,  c.  3)  230  years  ago,  and  has  been  acted  upon  ever  since. 
The  commissions  issued  to  the  judges  of  assize  suspend  the  authority 
of  the  inferior  Court  of  Quarter  Sessions.    The  judges  are  required 
to  deliver  the  gaol  {IVethereWs  case,  1  Suss.  &  Ry.  381 ;    ib,  173); 
and  the  precept  to  the  sheriff  not  only  requires  him  to  have  all  the 
prisoners  before  the  judges,  but  to  summon  the  justices  to  attend 
them  ;  so  that  the  recorder  ought  himself  to  be  in  attendance  upon 
the  judges.  It  does  not  depend  upon  the  supposition  that  the  Queen 
is  always  present  in  the  Court  or  Queen's  Bench;  because  the  same 
effect  of  suspending  inferior  authorities  attached  to  the  Commis- 
moners  in  Eyre:  fl  Reeve  E.  L.  52;  Mad.  Hist.  Exch.  83.)     All 
courts  equally  derive  their  authority  from  the  crown,  which  is  the 
fountain  of  justice:  (1  Blac.  Com.  266;  3  Blac.  Com.  23.)  [Lord 
Denman,  C.  J.,  referred  to  2  &  3  Ph.  &  Mary,  c  18.]     It  does  not 
apply  to  counties  or  to  Commissioners  of  Oyer  and  Terminer:  (4 
Inst.  165.     Stat.  11  Hen.  6,  c  6,  and  1  Edw.  6,c  7,8.  6,  were  also 
referred  to.) 

WeUbyy  for  the  crown. — The  Court  of  Quarter  Sessions  does  Second  am- 
not  sit  under  any  commission  of  Oyer  and  Terminer  (2  Hale  P.  C.  ™®"*  ^^^  ^® 
23,  42),  and  there  is  no  authority  for  saying  that  a  general  com-  ^^'"^' 
mission  of  Oyer  and  Terminer  determines  a  previous  commission 
of  the  peace.  A  commission  of  Gaol  Delivery  does  not  supersede 
a  commission  of  Oyer  and  Terminer ;  and  vice  versd :  (Bro.  Abr. 
**  Commission,"  24.)  [Wightman,  J. — The  recorder  has  a  com- 
mission of  Oyer  and  Terminer.]  Not  properly  so  called.  One 
assignavimus  of  the  commission  of  the  peace  gives  authority  to  hear 
and  determine  certain  things ;  but  it  does  not  make  justices  under 
that  commission  justices  of  Oyer  and  Terminer  in  the  sense  in 
which  that  term  is  used  in  the  books:  (2  Hale  P.  C-  21.)  By 
the  2  &  3  Ph.  &  M.  c.  18,  the  commission  of  Gaol  Delivery  for  the 
whole  county  would  not  supersede  the  recorder's  authority. 
fWiGHTMAN,  J. — The  prisoner  appears  to  have  been  in  a  county 
gaol,  not  a  borough  gaol.]  It  is  incorrect  to  say  that  the  recorder's 
jurisdiction  is  inferior  to  that  of  the  justices  of  assize.  The  justices 
of  assize  are  not  necessarily  judges  of  the  superior  courts,  and  the 
jurisdiction  of  the  sessions  formerly  was  very  large :  (Com.  Dig. 
Just  Peace,  B.  3.)  [Coleridge,  J. — Suppose  that  the  Court  of 
Quarter  Sessions  is  actually  delivering  the  gaol,  when  the  judges 
come,  can  the  sessions  insist  upon  going  on  ?    Whom  is  the  sheriff 
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JoHnSviTH,  to  obey?]     They  may  act  concurrently.     Hale  ^yoL  2,  p.  25\ 
IN  ERROB,    mentions  the  various  modes  of  determining  commissions,  but  saTB 

The  Quebn.  nothiuj?  about  suspensions.  The  argument  is  still  stronger  in  the 
case  of  a  recorder.  Stat.  7  &  8  Vict,  c  30,  shows  that  AEuichester 
has  a  ^rant  of  a  separate  Court  of  Quarter  Sessions ;  and  then 
the  authority  of  the  recorder  appears  from  the  Municipal  Act.  (He 
referred  to  ss.  98,  101,  103,  105,  HI,  of  5  &  6  WiU.  4,  c  76.J 
Lastly,  this  is  not  matter  for  error  at  alL  There  should  have  been 
a  plea  to  the  jurisdiction,  and  then,  if  there  had  been  a  wrong 
decision,  error  might  have  been  brought  upon  that  judgment :  (£ 
y.  FeamUy,  1  T.  K.  316 ;  A  v.  Johnson,  6  East,  583 ;  Whistkr  t. 
Lee,  Cro.  Jaa  359 ;  2  Bulstr.  243 ;  AndrewM  v.  Ldnton^  2  Ld.  Bajm. 
885 ;  Molins  v.  Wheatley,  1  Ley.  76 ;  Sid.  94.) 
Hodges,  in  reply. 

Cur.  ado.  oulL 
Judgment. 
Coleridge,  J.,  now  delivered  the  judgment  of  the  court  (after 
stating  the  facts). — The  question,  assuming  it  to  be  properly  raised 
by  the  assignment  of  error,  is  this,  whether  the  authority  of  the 
recorder  was  determined  or  suspended  by  the  coming  of  the  judges 
into  the  county,  and  acting  under  their  commissions.  The  Kecoraer 
of  Manchester  derives  his  authority  from  a  grant  of  the  crown, 
under  the  provisions  of  the  5  &  6  Will.  4,  c  76,  and  by  the  105tli 
section  of  that  act  recorders  are  directed  to  hold  sessions  of  the 
peace,  and  ^'  have  cognizance  of  all  crimes,  offences,  and  matters 
whatsoever  cognizable  by  any  Court  of  Quarter  Sessions  of  the 
Peace  for  counties  in  England ;"  so  that  the  same  question  which 
is  raised  on  the  present  indictment  would  seem  to  be  applicable  to 
the  jurisdiction  of  county  sessions  under  similar  circumstances. 
Distinctions  were,  indeed,  taken  in  the  course  of  the  argument 
between  recorders  and  justices  in  county  sessions,  arising  from  the 
mode  of  their  appointment  and  the  tenure  of  their  office,  and  other 
matters.  We  do  not,  however,  think  it  necessary  further  to  ad- 
vert to  these  distinctions,  but  rather  to  determine  this  question  on 
broad  grounds,  applicable  alike  to  all  courts  of  sessions  of  the 
peace.  On  the  part  of  the  prisoner,  the  arguments  to  show  that 
the  recorder's  jurisdiction  was  suspended  or  determined,  rest  on 
two  grounds.  First,  that  the  Court  of  Oyer  and  Terminer  and 
General  Gaol  Delivery,  before  the  judges,  is  a  superior  court  to 
that  of  the  sessions  of  the  peace,  and,  therefore,  that  the  jurisdic- 
tion of  the  latter  must  cease  by  analogy  to  the  admitted  effect  of 
the  Court  of  Queen's  Bench  coming  mto  and  holding  its  term  in 
any  county,  and  to  the  supposed  effect  of  justices  in  Eyre  coming 
into  any  county.  Secondly,  that  by  the  grant  of  subsequent  com- 
missions of  Oyer  and  Terminer  and  General  Gaol  Delivery,  the 
crown  had  determined  or  suspended  the  jurisdiction  of  the  court 
of  sessions  of  the  peace.  With  respect  to  the  first  mround,  it  is 
plain  that  the  principle  upon  which  the  coming  of  tne  Court  of 
Queen's  Bench  into  any  county  is  held  to  suspend,  not  to  deter- 
mine   (see   25    Geo.  3,    c   18)  other  authorities,   is   this:  "h 
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priBseniid  mqforis  cessat  potestas  minorisy^  as  is  laid  down  in  Lord  John  Smith, 
Sanehafs  case  (9  Co.  Rep.  118.)  The  Court  of  Queen's  Bench  is  *^  ^^^^^ 
atated  in  all  our  books  to  be  the  highest  court  of  ordinary  justice  The  Qvbbn. 
in  crimmal  cases,  to  which  a  writ  of  error  Ues  from  other  criminal  ^^^^ 
courts ;  and  it  is  to  that  supremacy^  which  no  other  court  has,  that  Quarter 
the  effect  of  its  coming  into  any  county  is  to  be  attributed.  <^JJJJ?^J^ 
Whether  the  justices  in  Eyre  had  any  such  superiority,  so  as  to  AwStet, 
produce  the  same  effect,  may  be  doubted.  The  same  reason  does  — 
not  apply ;  and  the  passages  in  the  4th  Inst.  (p.  185,)  and  in  Bro. 
Abr.  **  Jurisdiction,'*  pL  1 16,  are  not  very  satisfactory  on  the  point, 
and  it  is  in  no  way  material  to  the  present  inquiry,  unless  justices 
under  commissions  of  Assize,  Oyer  and  Terminer,  and  Genend  Graol 
Delivery,  have  in  all  respects  the  same  authority  as  justices  in 
Eyre  had,  which  is  nowhere  distinctly  laid  down.  The  justices 
under  such  commissions  are,  indeed,  in  some  sense,  a  court  superior 
to  that  of  the  sessions  of  the  peace ;  they  have  larger  jurisdiction ; 
and  the  justices  of  the  peace,  are  by  their  commission,  directed  to 
consult  them  in  weighty  matters,  and  are  also  required  to  attend 
them  at  the  holding  of  the  assizes,  popularly  so  called.  But  the 
judges  of  assize,  &c,  are  not  a  court  of  error  or  superior  court,  like 
tfie  Court  of  Queen's  Bench,  so  as  to  come,  with  reference  to  the 
court  of  sessions  of  the  peace,  within  the  principle,  in  prcsserUid 
wugaris  cessat  potestas  minoris.  The  first  ground  of  the  argument, 
on  the  part  of  the  prisoner,  therefore  fans.  With  respect  to  the 
second  ground,  it  is  quite  true  that  the  granting  by  the  crown  of  a  Judgment. 
subsequent  conunission  determines  altogether  a  prior  commission 
of  the  same  nature.  This  appears  from  various  authorities,  and 
firom  the  2  &  3  Ph.  &  M.  c  18,  s.  2,  which  provides  that  conunis- 
aons  of  the  peace  and  Gaol  Delivery  for  any  town  corporate,  not 
being  a  county  in  itself,  shall  stand,  notwithstanding  the  granting 
of  any  subsequent  similar  commission  to  justices  of  the  peace  for 
the  shire.  ^^  But  a  commission  of  one  nature  doth  not  supersede  a 
oommission  of  another  nature,  as,  a  conunission  of  Oyer  and  Ter- 
miner is  not  repealed  by  a  subsequent  commission  of  Gaol  Delivery 
or  of  the  peace,  nor  e  converso ;  for  they  are  of  several  natures :" 
(2  Hale  P.  C.  26 ;  citing  3  Mar.  1 ;  Bro.  Ab.  "  Commission,"  24.) 
There  is  also  this  other  passage,  cited  from  Brooke,  in  Hale  P.  C 
(joL  2,  p.  47):  **Thougn  this  be  not  a  commission  of  Over  and 
Terminer,  yet  by  the  opinion  of  Brooke,  ("Commission,"  8,)  a  com- 
mission of  Oyer  and  Terminer  in  the  county  determines  the 
assignavimus  of  the  commission  of  the  peace  ad  aitdiendum  et  ter~ 
nanandum^  quod  quiBrei*^  so  that  Lord  Hale  doubts  the  authority. 
Now  the  commissions  of  Oyer  and  Terminer  and  General  Gaol 
Delivery  from  time  to  time  directed  by  the  crown  to  the  judges 
and  others,  are  not  in  their  nature  similar  to  the  commissions  of  the 
peace  under  which  courts  of  sessions  are  held.  It  is  true  that  the 
latter  contain  a  power  to  hear  and  determine,  among  many  other 
powers,  which  are  not  included  in  the  former;  but  the  commis- 
sions of  the  peace  are  permanent,  intended  to  continue  during  the 
king's  reign,  unless  new  commisi^ons  of  the  peace  of  precisely  the 
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same  nature  are  issued ;  whereas  those  of  Oyer  and  Terminer  and 
General  Graol  Delivery  are  intended  only  for  particular  occasions, 
and  in  their  very  nature  limited  in  duration.  If  the  commission 
of  Oyer  and  Terminer  operates  at  all  on  the  commissions  of  the 
peace^it  must  do  so,  not  by  way  of  suspension,  for  which  no  authority 
IS  shown,  but  by  way  of  determination  of  so  much  of  the  commis- 
sion of  the  peace  as  gives  power  to  hear  and  determine — ^an  opera- 
tion which  would  be  most  mconvenient,  and  wliich  has  never  been 
supposed  to  prevail ;  for  it  would  require  new  commissions  of  the 
peace  to  be  issued  after  every  assize — a  thing  never  heard  of  or 
alluded  to  in  our  books.  The  commission  of  Gaol  Delivery  cannot 
operate  by  way  of  determination,  because  the  commission  of  the 
peace  does  not  assign  the  justices  to  deliver  the  gaol ;  and  so  there  is 
no  authority  in  the  justices  to  be  determined  by  such  commission. 
Neither,  for  the  same  reason,  can  it  operate  by  way  of  suspension. 
The  truth  seems  to  be  that,  from  the  fact  of  the  sessions  of  the 
peace  not  being  held  during  the  assizes,  for  reasons  of  convenience, 
a  conmion  notion  has  prevailed  that  they  cannot  by  law  be  so  held ; 
for  which  notion  we  cannot  find  any  other  sufficient  reason. 
Doubtless  the  assizes  interfere  sometimes,  in  point  of  time,  with 
the  holding  of  the  sessions ;  and,  therefore,  4  &  5  Will.  4,  c  47, 
was  passed  to  authorize  the  appointment  of  some  other  time  for 
holding  the  quarter  sessions  usually  held  at  Easter.  But  this  may 
have  been  for  the  sake  of  convenience,  without  implying  that  there 
arose  any  conflict  of  legal  authority.  It  is  true  tnat  uie  conunis- 
sion  of  gaol  delivery  commands  the  judges  to  deliver  the  gaol  of 
the  prisoners  therein  being,  and  it  therefore  gives  them  an  authority 
which  might,  in  fact,  conflict  with  the  justices  in  sessions  trying 
the  prisoners  in  the  gaol  under  their  commission  of  the  peace,  fi 
does  not,  however,  appear  that  there  is  any  law  or  rule  of  law  at 
present  which  ousts  them  of  their  jurisdiction ;  and  it  is  with  the 
strict  law  alone  that  we  have  at  present  to  deal.  We  are,  there- 
fore, brought  to  the  conclusion  tnat  the  writ  of  error  cannot  be 
supported,  and  that  our  judgment  must  be  for  the  crown.  But, 
although  we  are  of  opinion  that  there  was  no  defect  of  jurisdiction, 
nor,  indeed,  on  a  consideration  of  all  the  circumstances,  any  incon- 
venience in  holding  the  sessions,  at  which  the  plaintiff  in  error 
was  convicted,  during  the  time  of  the  assizes  (for  in  this  respect 
there  may  be  an  obvious  distinction  between  a  recorder  and  the 
magistrates  of  a  county),  yet  we  cannot  dismiss  this  case  without 
expressing  our  opinion,  that  it  would  be  highly  inconvenient  and 
improper,  generally  speaking,  for  the  magistrates  of  a  county  to 
hold  their  sessions  concurrently  with  the  assizes,  even  in  a  different 
part  of  the  county ;  of  course  we  cannot  anticipate  that  they  would 
hold  them  concurrently  at  the  same  place. 

Judgment  affirmed. 
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August  Session. 
Aiu/ust  25,  1849. 

(Before  Eele,  J.) 
Reg.  v.  Hansill.  {a) 

Accessary  after  the  fact— Trial^W  ^  12  Vict,  c.  46,  s.  2. 

iccessary  after  the  fact  indicted  in  the  ordinary  way  with  the  princi- 

il  felon,  may,  since  the  li   Sf  12    Vict.  c.  46,  s.  2,  be  tried  before 

e  principcU, 

ere  an  accessary  after  the  fact  to  a  charge  of  sending  threatening 

iters,  is  tried  in  the  absence  of  the  principal,  the  letters  so  written  and 

nt  by  the  principal  are  evidence  on  the  trial, 

(.  writes  letters  demanding  money,  with  menaces,  and  then  B,  inserts 

tters  and  articles  in  a  paper  to  assist  A,  in  obtaining  the  money  which 

.  had  so  demanded: 

ere,  whether  B,  is  an  accessary  after  the  fact  to  Ah  felonious  act, 

HE   indictment    charged   that  Sarah  Mills    knowingly    and  rndictment. 

feloniously  did  send  certain  letters  to  one  Henry  lievan, 
anding  money,  with  menaces,  from  the  said  Henry  Bevan,  with- 

any  reasonable  or  probable  cause,  and  that  Martin  Hansill, 
I  knowing  that  the  said  Sarah  MUls  had  committed  the  said 
ay,  did  feloniously  receive,  harbour,  maintain  and  assist  the 

h^arah  Mills,  against  the  form  of  the  statute,  &c. 
lie  prisoner  Hansill  was  now  put  upon  his  trial,  Sarah  Mills 
having  been  tried, 
iefore  the  jury  were  charged — 

^arry  and  Thompson,  for  the  prisoner,  submitted  that  the  court 
no  jurisdiction  to  try  the  prisoner,  the  principal  not  being  tried 
I  him,  nor  having  been  convicted  of  the  alleged  felony.     There 

no  count  in  the  indictment  charging  a  substantive   felony. 

recent  stat.  11  &  12  Vict  c.  46,  s.  2,  enacts  that,  ^^fix>m  and 
r  the  passing  of  this  act,  if  any  person  shall  become  an  accessary 
r  the  fact  to  any  felony,  whether  the  same  be  a  felony  at 
imon  Law,  or  by  virtue  of  any  statute  or  statutes  made  or  to 
aade,  he  may  be  indicted  and  convicted  either  as  an  accessary 
r  the  fact  to  the  principal  felony,  together  with  the  principal 
1,  or  after  the  conviction  of  the  principal  felon,  or  may  be  m- 
3d  and  convicted  of  a  substantive  felony,  whether  the  principal 
1  shall  or  shall  not  have  been  previously  convicted,  or  shall  or 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister-at-Law. 
5L.  III.  2   Y 
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Beo.  shall  not  be  amenable  to  justice,"  &a     The  only  alteration  contem- 

Hansill.  plated  by  the  statute   is,  that  if  an  accessary  is  indicted  for  a 

—  substantive  felony,  he  may  be  tried  before  and  in  the  absence  of 
^Ap^rt.  the  principal  felon.     He  might  have  been  so  indicted  here,  but  he 

—  has  not  been,  for  the  indictment  is  in  the  ordinary  form,  charging 
him  as  an  accessary  in  the  same  way  as  he  would  have  been  charged 
before  that  act.  [Erle,  J. — I  do  not  think  there  is  anjrthing  in  the 
objection.  It  appears  to  me  that  the  words  of  the  statute  *'  may  be 
indicted  and  convicted  of  a  substantive  felony''  must  mean  that  an 
accessary  after  the  fact  may  be  tried  at  any  time.  The  statute  was 
only  intended  to  alter  the  course  of  trial — ^not  to  alter  the  law  as 
to  the  crime  itself,  nor  the  mode  of  describing  it.  R,  v.  Caspar 
(9  C.  &  P.  289;  M.  C.  C  101)  seems  to  confirm  this  view  of  the 
case.  I  am  not  aware  that  this  offence  could  be  properly  described 
without  stating  that  the  principal  had  committ^  the  felooy. 
My  opinion  is  clearly  against  you,  but  the  point  with  reference 
to  the  statute  is  a  new  and  important  one,  and  I  will  reserve  it  if 
it  become  necessary.] 

BaUantine^  and  Iiuddkstony  for  the  prosecution,  tendered  in  evi- 
dence the  letters  of  Sarah  Mills,  in  which  the  demand  of  monej 
was  made. 

Parry  objected  to  their  reception.  They  would  be  admisfflble 
against  Mills,  if  she  was  on  her  trial,  but  they  were  no  more  than 
aamissions  made  by  her,  and  the  admissions  of  a  principal  were 
not  evidence  against  an  accessary :  (Russell  on  Crimes,  42.)  In 
R.  V.  Fi/m  (1  Cox's  Cr.  Cas.  339)  before  Erie,  J.,  it  was  held  that 
the  letters  of  the  principal  were  not  evidence  against  the  accessair. 

Eble,  J. — The  rule  is  quite  clear,  that  the  statements  or  con- 
fessions of  a  principal  are  not  evidence  against  the  accessary.  Bat 
it  is  necessary  here  to  prove  a  demand  of  money,  and  these  letters 
constitute  the  demand.  They  are,  therefore,  evidence  of  acts 
done.  It  would  have  been  very  different  if  they  had  been  mere 
written  statements  made  by  Mills  that  she  had  made  a  demaDd. 
They  could  not  then  be  admitted  as  against  this  prisoner. 

The  letters  were  then  read,  and  contained  threats  of  expodng 
the  immorality  of  the  prosecutor,  unless  her  (Mills)  demands  of 
money  were  complied  with.  In  one  of  them,  the  writer  said,  "I 
write  to  tell  you  of  my  fixed  intention,  which  is^  to  insert  a  para- 
graph in  a  Sunday  journal,  a  satirical  paper,  in  which  your  name 
shall  conspicuously  and  unmistakeably  figure,  and  unless  I  hen 
from  you  Tby  the  Saturday  in  this  week,  or  the  Saturday  in  next, 
your  name  will  appear,"  &c. 

It  was  then  proved  that  immediately  afterwards  articles  reflect- 
ing on  the  prosecutor  appeared  in  the  Satirist  newspaper,  of  which 
the  prisoner  was  the  proprietor.  The  prisoner  was  afterwards  seen 
by  the  attorney  for  the  prosecution,  and  was  cautioned  by  him  as 
to  the  course  he  was  pursuing,  but  the  prisoner  said  that  he  couU 
not  stop  the  publication  of  such  articles  or  future  ones,  and  re- 
ferred the  witnewi  to  Miss  Mills,  giving  her  address  at  18,  Upper 
Montague-street,  where  she  was  afterwards  seen. 
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The  prisoner,  on  the  witness  telling  him  that  the  prosecutor        Rco* 
would  submit  to  a  little  extortion  rather  than  have  his  character     hansill. 
assailed,  consented  at  length  to  wait  a  week  that  the  prosecutor        — 
might  be  spoken  to  on  the  subject.     Notices,  however,  that  fur-  ^^^^, 
ther  articles  of  the  same  nature  would  shortly  be  published  in  the        — 
Satirist,  continued  to  appear  in  that  paper. 

At  the  close  of  the  case  for  the  prosecution, 

Parry  submitted  that  there  was  no  evidence  to  convict  Hansill 
of  being  an  accessary.  In  Archbold  Crim.  P.  8,  it  is  said,  "  An 
accessary  after  the  fact  is  one  who,  knowing  a  felony  to  have  been 
committed  by  another,  receives,  relieves,  comforts,  or  assists  the 
felon,  whether  he  be  a  principal  or  an  accessary  before  the  fact 
merely.''  Again,  ^^any  assistance  given  to  one  known  to  be  a 
felon,  in  order  to  hinder  his  apprehension,  trial,  or  punishment,  is 
•ufiScient  to  make  a  man  anr  accessary  after  the  fact"  In  B.  v. 
Chappie  (9  C.  &  P.  355),  the  Recorder,  after  consulting  Mr.  Justice 
Littledale,  held  that,  in  order  to  support  a  charge  of  receiving, 
harbouring,  comforting,  assisting,  and  maintaining  a  felon,  there 
must  be  some  act  proved  to  have  been  done  to  assist  the  felon  per- 
sonally. It  was  not  enough  to  prove  possession  of  various  sums 
of  money  derived  from  the  disposal  of  the  property  stolen.  Here 
the  principal  felony  is  the  demanding  money,  with  menaces,  and 
nothing  appears  to  have  been  done  by  the  prisoner  which  can  come 
within  any  of  the  terms  mentioned  in  the  definition  of  an  acccs- 
after  the  fact. 

JSallantine,  and  Huddlestoriy  contended  that  R,  v.  Chappie  was  no 
authoritv  for  the  position  sought  to  be  maintained.  There  was  there 
a  reception  of  the  proceeds  of  the  stolen  goods,  but  not  of  the 
goods  themselves.  No  assistance  was,  therefore,  rendered  to  the 
felon.  At  common  law  the  receipt  of  stolen  goods  made  the  rc- 
odver  an  accessary  after  the  fact:  (2  Russ.  247,  citing  Hale's 
Pleas  of  the  Crown.) 

Parry  observed  that  Hale  himself  (voL  i,  p.  620^  said  exactly  the 
reverse,  viz.,  that  the  receipt  of  stolen  goods  did  not  at  common 
law  constitute  the  receiver  an  accessary,  but  was  a  distinct  mis- 
demeanor punishable  by  fine  and  imprisonment,  and  Archbold 
adopted  that  statement. 

Eble^  J. — It  appears  to  me  that  the  distinction  intended  by 
Hale  is  that  you  cannot  make  a  man  an  accessary  from  a  bare  re- 
ceiving; there  must  be  such  a  receiving  as  tends  to  assist  the 
felon. 

BaUantine  submitted  that  any  assistance  given  to  the  principal 
felon,  to  enable  her  to  carry  out  the  object  with  which  the  felony 
was  committed,  was  sufficient  to  make  the  defendant  an  accessary 
after  the  &ct.  [Eble,  J. — I  do  not  agree  to  that  proposition ;  the 
assistance  must  be  such  as  would  tend  to  prevent  the  principal  felon 
from  being  brought  to  justice.  The  question  is,  did  he,  after  the  fe- 
bnj  was  complete,  assist  the  felon  to  elude  justice?  It  is  no  part  of  this 
felony  that  the  money  should  be  paid.  The  crime  is  complete  as  soon 
as  the  demand  is  made.     Can  it  be  said,  then,  that,  by  assisting  in  a 
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Rbo.        fresh  attempt  to  obtain  money,  he  aided  her  in  concealing  or  even  in 

Hansill      canying  out  the  one  completed.     If  one  man  murders  another  with 

—        the  object  of  marrying  the  widow,  docs  a  third  person  afterwards 

^'^^ihTfaJt'^  become  accessary  to  the  murder  by  advising  or  by  assisting  the 

-^ —  *      murderer  to  effect  his  intended  marriage?] 

Huddleston. — Any  aid  afforded  to  a  felon  is  sufficient  to  make 
the  aider  an  accessary  after  the  fact.  Here  Mills  demands  monev, 
and  her  object  is  to  extort  it  by  the  threats  she  uses ;  the  prisoner 
assists  her,  and  the  question  for  the  jury  will  be  whether,  looking 
to  the  whole  of  the  evidence,  his  object  was  not  to  prevent  her 
conduct  being  treated  as  felonious,  and  to  induce  the  prosecutor  to 
pay  money  rather  than  that  the  matter  should  be  made  public 

Parry  submitted,  that  in  that  view  it  might  be  contended  that  a 
man  in  furthering  the  object  of  a  criminal  act  was  in  truth  trying  to 
conceal  it.  If  the  defendant  was  actively  impeding  the  prosecutioB 
of  the  principal,  he  would  doubtless  be  guilty,  but  merely  because 
that  wnich  he  did  with  another  purpose  might  have  the  effect  uf 
inducing  the  prosecutor  to  pay  money  rather  than  have  a  charge  of 
immorality  made  against  him ;  surely,  it  could  not  be  said  that  he 
was  seeking  to  save  the  principal  from  prosecution.  Mere  ims- 
sive  impediment  to  the  course  of  justice  would  not  make  a  man 
an  accessary ;  as  suffering  a  felon  to  escape  or  agreeing  not  to  give 
evidence  against  him:  (1  Hale,  619,  620.) 

Erle,  J. — The  matter  is  no  doubt  one  of  great  importance.  It  b 
the  duty  of  all  men  to  bring  felons  to  justice,  and,  although  the 
neglect  of  such  duty  will  not  render  a  person  an  accessary,  yet  any 
act  impeding  or  tending  to  impede  the  course  of  justice  wiU  make 
him  so.  I  shall  leave  the  case  to  the  jury  to  say,  whether,  at  the 
time  the  defendant  acted  in  the  matter,  he  knew  that  Mills  Iiad 
committed  a  felony;  and  in  the  event  of  a  verdict  against  the 
defendant  on  that  point,  the  other  facts  may  be  found  specially,  and 
the  various  points  of  law  reserved  for  further  consideration. 

On  the  question  of  knowledge  so  left  to  the  jury,  they  found 
the  defendant  Not  Guilty. 

Ballantine,  and  Huddleston,  for  the  prosecution. 

Parry ^  and  Thompson^  for  the  defence. 
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STATUTES  AND  PARTS  OF  STATUTES 

▲FFBCTING   THE    CRIMINAL    LAW  PASSED    IN    THE    SESSION   OF 

PARLIAMENT   OP   1848. 


CRIMINAL  LAW  ADMINISTRATION. 
11  &  12  Vict.  Cap.  66. 

An  Act  for  [the  Removal  of  Defects  in  the  AdministrcUion  of  Crminal 
Justice. — [14th  August,  1848.] 

Wf  HERE  AS  the  technical  strictness  of  criminal  proceedings  ii  &  12  Yict 
W      might  in  some  instances  be  further  relaxed,  so  as  to  ensure       ^-^ 
the  punishment  of  the  guilty,  without  depriving  the  accused  o(Adm.ofCrim. 
any  just  means  of  defence :  and  whereas  it  is  expedient  to  make      *^tutice. 
further  provision  for  the  more  effectual  prosecution  of  accessaries 
before  and  after  the  fact  to  felony:  and  whereas  it  is  also  expe- 
dient that  any  accessary  before  the  fact  to  felony  should  be  liable 
to  be  indicted,  tried,  convicted,  and  punished  in  all  respects  like 
the  principal,  as  is  now  the  case  in  treason  and  in  all  misde- 
meanors: be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  that  from  and  after  the  Aooessaries 


the  fact  to  any  felony,  whether  the  same  be  a  felony  at  common  maybepnnijil 
law  or  by  virtue  of  any  statute  or  statutes  made  or  to  be  made,  d^™.^^, 


T 

shed 


passing  of  this  act,  if  any  person  shall  become  an  accessary  before  toMy^oSr^ 

lybe 
the 
-  ,      ,  ,  degreo  as  the 

such  person  may  be  indicted,  tried,  convicted,  and  pimished  in  aU  pnnoipoL 
respects  as  if  he  were  a  principal  felon. 
TOL.  HI.  a 
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11  *  ^^^^      n.  And  whereas  an  accessary  after  the  fact  to  felony  can  at 

1 ^'        present  be  tried  only  along  with  the  principal  felon,  <Mr  after  tke 

il(2m.o/Crtm.  principal  felon  has  been  convicted,  and  not  otherwise,  which  k 
^  *^^'  sometimes  productive  of  a  failure  of  justice;  be  it  therefore 
Trial  and  con-  enacted,  that  from  and  after  the  passing  of  this  act,  if  any  penon 
Kiri«^afte?Sr  ®^i^  become  an  accessary  after  the  fact  to  any  felony,  whether  the 
feet  same  be  a  felony  at  common  law  or  by  virtue  of  any  statute  or 

statutes  made  or  to  be  made,  he  may  be  indicted  and  convicted 
either  as  an  accessary  after  the  fact  to  the  principal  felony  together 
with  the  principal  felon,  or  after  the  conviction  of  the  prindptl 
felon,  or  may  be  indicted  and  convicted  of  a  substantive  felony 
whether  the  principal  felon  shall  or  shall  not  have  been  previoudy 
convicted  or  shall  or  shall  not  be  amenable  to  justice,  and  may 
thereupon  be  punished  in  like  manner  as  any  accessary  after  the 
&ct  to  the  same  felony  if  convicted  as  an  accessary  may  be 
punished,  and  the  offence  of  such  person,  howsoever  indicted,  may 
be  inquired  of,  tried,  determined,  and  punished  by  any  oourt  whidi 
shall  have  jurisdiction  to  try  the  principal  felon  in  the  same  man- 
ner as  if  the  act  by  reason  of  which  such  person  shall  haTe 
become  an  accessary  had  been  committed  at  the  same  place  as  the 
principal  felony:  provided  always,  that  no  person  who  shall  be 
once  duly  tried  for  any  such  offence,  whether  as  an  accessary  after 
the  fact  or  as  for  a  substantive  felony,  shall  be  liable  to  be  again 
indicted  or  tried  for  the  same  offence, 
of  counts  in^*^  III.  And  whereas,  according  to  the  present  practice  of  courts 
indictment*  for  of  criminal  jurisdiction,  it  is  not  permitted  in  an  indictment  for 
JJ^^SI^^lg^  stealing  property  to  add  a  count  for  receiving  the  same  property 
property.  knowing  it  to  have  been  stolen,  or  in  an  indictment  for  receiving 

stolen  property  knomng  it  to  have  been  stolen  to  add  a  count  ftv 
stealing  the  same  property,  and  justice  is  hereby  often  defeated; 
be  it  therefore  enacted,  that  from  and  after  the  passing  of  this  act, 
in  every  indictment  for  feloniously  stealing  property  it  shall  be 
lawful  to  add  a  count  for  feloniously  receiving  the  same  propeitjf 
knowing  it  to  have  been  stcJen,  smd  in  any  indictment  for  Mih 
niously  receiving  property  knowing  it  to  have  been  stdkn  it  shaO 
be  lawful  to  add  a  count  K>r  feloniously  stealing  the  same  property; 
and  where  any  such  indictment  shall  have  been  preferred  imd  fbund 
against  any  person,  the  prosecutor  shall  not  be  put  to  his  electiQi^ 
but  it  shall  be  lawful  for  the  jury  who  shall  try  the  aonie  to  find  a 
verdict  of  guilty,  either  of  stealing  the  pr(^>erty  or  <^  reeeivii^  it 
knowing  it  to  have  been  stolen;  and  if  sucn  iB^ctment  dM 
have  been  preferred  and  found  aminst  two  or  mofte  p^aoDS  il 
shall  be  lawful  for  the  jury  who  shall  try  the  same  to  nnd  all  a 
any  of  the  said  persons  guilty  either  of  stealing  the  pfoperiy  cr 
of  receiving  it  knowing  it  to  have  been  st<den,  or  to  find  one  cr 
more  of  the  said  persons  guilty  of  stealing  the  properly,  and  the 
other  or  others  of  them  guilty  of  receiving  it  knowu^  it  to  kafe 
been  stolen. 
2JJ^^^^  IV.  And  whereas  a  failure  of  justice  frequently  takes  phoe  ii 
may  cause  in-    criminal  trials  by  reason  of  variances  between  writmgB  prodoeed 
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in  evidence  and  the  recital  or  setting  forth  thereof  in  the  indict^  ii  *  12  Vict. 

ment  or  information,  and  the  same  cannot  now  be  amended  at  the       ^ .' 

trial,  except  in  cases  of  misdemeanor;  for  remedy  thereof  be  it  -^^^^  ofCrim, 
enacted,  that  it  shall  and  may  be  lawful  for  any  Court  of  Oyer      *^"*^*^' 
and  Terminer  and  General  Gaol  Delivery,  if  such  court  shall  see  dictments  to  be 
fit  so  to  do,  to  cause  the  indictment  or  information  for  any  offence  JStocaws. 
whatever,  when  anv  variance  or  variances  shall  appear  between 
any  matter  in  writmg  or  in  print  produced  in  eviaence  and  the 
recital  or  setting  forth  thereof  in  the  indictment  or  information 
whereon  the  trial  is  pending,  to  be  forthwith  amended  in  such  par- 
ticular or  particulars  by  some  officer  of  the  court,  and  after  such 
amendment  the  trial  shall  proceed  in  the  same  manner  in  all  re- 
spects, both  with  regard  to  the  liability  of  witnesses  to  be  indicted 
rar  perjury  and  otherwise,  as  if  no  such  variance  or  variances  had 
appeared. 

V.  Provided  always,  and  be  it  enacted,  that  nothing  in  this  act  Not  to  extend 
contained  shall  extend  to  Scotland.  ^  ^"^^ 

VL  And  be  it  enacted,  that  this  act  may  be  amended  or  re-  Act  may  bo 
pealed  by  any  act  to  be  passed  in  this  session  of  Parliament.  amended,  &c. 
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11  &  12  Vict.  Cap.  78. 


An  Act  far   the  further  Amendment  of  the  Adminisirathn    of  the 
Criminal  Law, — [31st  August,  1848.] 

TTTHEREAS  it  is  expedient  to  provide  a  better  mode  than  that  11  &  12  Vict. 
YY    now  in  use  of  deciding  any  difficult  question  of  law  whic^        ^^J^ 
■lay  arise  in  criminal  trials  in  any  Court  of  Oyer  and  Terming     Criminal 
and  Gaol  Delivery,  and  to  make  further  amendments  in  the  ad-      -^pp^- 
Honiatration  of  the  criminal  law;  be  it  enacted  by  the  Queen's 
aioet  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lofda  Spritual  and  Temporal,  and  Commons,  in  this  present  Par- 
Uament  assembled,  and  by  the  authority  of  the  same,  that  when  Qnestionflof 
Ukj  person  shall  have  been  convicted  of  any  treason,  felony,  or  ^Jl^^at 
miademeanor  before  any  Court  of  Oyer  and  Terminer  or  Gaol  sessions  of 
Delivery,  or  Court  of  Quarter  Sessions,  the  judge  or  commissioner,  conaSeStion 
or  justices  of  the  peace  before  whom  the  case  shall  have  been  tried  of  judges. 
may,  in  his  or  their  discretion,  reserve  anv  question  of  law  which 
shall  have  arisen  on  the  trial  for  the  consideration  of  the  Justices 
of  either  Bench  and  Barons  of  the  Exchequer;  and  thereupon 

a2 
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11  *  ^7fl^^*^  ®^^  ^^^®  authority  to  respite  execution  of  the  judgment  on  Guch 

^1 ^'        conviction,  or  postpone  the  judgment  until  such  question  shall 

^»^wfwa/     have  been  considered  and  decided,  as  he  or  they  may  think  fit; 
^^^      and  in  either  case  the  court  in  its  discretion  shall  conmiit  the 
person  convicted  to  prison,  or  shall  take  a  recognizance  of  bail, 
with  one  or  two  sufficient  sureties,  and  in  such  sum  as  the  oomt 
shall  think  fit,  conditioned  to  appear  at  such  time  or  times  as  the 
court  shall  direct,  and  receive  judgment,  or  to  render  himself  m 
execution,  as  the  case  may  be. 
^I^Jj^*^  y^        II.  And  be  it  enacted,  that  the  judge  or  connnissioner  or  Comt 
certified  to  the  of  Quarter  Sessions  shall  thereupon  state,  in  a  case  ragned  in  the 
judges.  manner  now  usual,  the  question  or  questions  of  law  whidi  shaD 

have  been  so  reserved,  with  the  special  circumstances  upon  whi^ 
the  same  shall  have  arisen ;  and  such  case  shall  be  transmitted  to 
the  said  justices  and  barons;  and  the  stud  justices  and  barons  shaU 
thereupon  have  full  power  and  authority  to  hear  and  finally  deter- 
mine the  said  question  or  questions,  and  thereupon  to  reverse, 
affirm,  or  amend  any  judgment  which  shall  have  been  ^ven  on  the 
indictment  or  inquisition  on  the  trial  whereof  such  question  or 
questions  have  arisen,  or  to  avoid  such  judgment,  and  to  order  an 
entry  to  be  made  on  the  record,  that  in  the  iudgment  of  the  said 
justices  and  barons  the  party  convicted  ought  not  to  have  been 
con^^ctcd,  or  to  arrest  the  judgment,  or  order  judgment  to  be 
given  thereon  at  some  other  session  of  oyer  and  terminer  or  gaol 
delivery,  or  other  sessions  of  the  peace,  if  no  judgment  shall  have 
been  before  that  time  given,  as  they  shall  be  advised,  or  to  make 
such  other  order  as  justice  may  require;  and  such  judgment  and 
order,  if  any,  of  the  said  justices  and  barons,  shall  be  certified 
under  the  hand  of  the  presiding  chief  justice  or  chief  baron  to  the 
clerk  of  assize  or  his  deputy,  or  to  the  clerk  of  the  peace  or  hb 
deputy,  as  the  case  may  be,  who  shall  enter  the  same  on  the  or^ 
nal  record  in  proper  form;  and  a  certificate  of  such  entry,  un&r 
the  hand  of  the  clerk  of  assize  or  his  deputy,  or  the  derk  of  the 
peace  or  his  deputy,  as  the  case  may  be,  in  the  form,  as  near  as 
may  be,  or  to  the  effect  mentioned  in  the  schedule  annexed  to  thk 
act,  with  the  necessary  alterations  to  adapt  it  to  the  circumstances 
of  the  case,  shall  be  delivered  or  transmittied  by  him  to  the  sheriff 
or  gaoler  in  whose  custody  the  person  convicted  shall  be;  and  the 
said  certificate  shall  be  a  sufficient  warrant  to  such  sherifiF  or  gacJer, 
and  all  other  persons,  for  the  execution  of  the  judgment,  as  Ae 
same  shall  be  so  certified  to  have  been  affirmed  or  amended,  and 
execution  shall  be  thereupon  executoi  on  such  jutdgment,  and  for 
the  discharge  of  the  person  convictea  from  furthieriniprisoninent, 
if  the  judgment  shall  be  reversed,  avoided,  or  arrested,  and  in  that 
case  such  sheriff  or  gaoler  shall  forthwith  discharge  him,  and  abo 
the  next  Court  of  Oyer  and  Terminer  and  Graol  Delivery  or  Ses- 
sions of  the  Peace  shall  vacate  the  recognizance  of  bail,  if  any; 
and  if  the  Court  of  Oyer  and  Terminer  and  Graol  Delivery  or 
Court  of  Quarter  Sessions  shall  be  directed  to  give  judgment,  the 
said  court  shall  proceed  to  give  judgment  at  the  next  session. 
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HL  And  be  it  enacted^  that  the  jurisdiction  and  authorities  by  ^^  *  ^70^^^ 
this  act  given  to  the  said  Justices  of  either  Bench,  and  Barons  of        1 — ^' 
the  Exchequer,  shall  and  may  be  exercised  by  the  sjdd  justices  and     ^J*^|^ 
barons,  or  five  of  them  at  the  least,  of  whom  the  Lord  Chief  Jus-        ?^' 
tice  of  the  C!ourt  of  Queen's  Bench,  the  Lord  Chief  Justice  of  the  9'^^^ . 
Ckmrt  of  Common  Pleas,  and  the  Lord  Chief  Baron  of  the  Court  j^^iitg^to  be 
of  Exchequer,  or  one  of  such  chiefs  at  least,  shall  be  part,  being  delivered  in 
met  in  the  Exchequer  Chamber  or  other  convenient  place ;  and  °^^  ^ 
the  judgment  or  judgments  of  the  said  justices  and  barons  shall  be 
delivered  in  open  court,  after  hearing  counsel  or  the  parties,  in  case 
the  prosecutor  or  the  person  convicted  shall  think  it  fit  that  the 
case  shall  be  aimied,  in  like  manner  as  the  judgments  of  the  Supe- 
rior Courts  of  Common  Law  at  Westminster  or  Dublin,  as  the  case 
may  be,  are  now  delivered. 

IV.  And  be  it  enacted,  that  the  said  justices  and  barons,  when  Ste i2yl«^t 
a  case  has  been  reserved  for  their  opinion,  shall  have  power,  if  they  back  for  amend- 
think  fit,  to  cause  the  case  or  certificate  to  be  sent  back  for  amena-  ™®'^*- 
ment,  and  thereupon  the  same  shall  be  amended  accordingly,  and 
ju^ment  shall  be  delivered  after  it  shall  have  been  amended. 

V.  And  be  it  enacted,  that  whenever  any  writ  of  error  shall  be  y5l!?i!?!P?®°* 

*  \  .  .1  ,  •    f   A  M     •    n  A*  ^  reversea  on 

brought  upon  any  judgment  on  any  mdictment,  miormation,  pre- writ  of  error, 
aentment,  or  inquisition,  in  any  criminal  case,  and  the  Court  ^^ J^^^edto^ 
Error  shall  reverse  the  judgment,  it  shall  be  competent  for  such  court  below 
Court  of  Error  either  to  pronounce  the  proper  judgment  or  to  ^^^  j^idgment 
remit  the  record  to  the  court  below,  in  order  that  sucn  court  may 
pronounce  the  proper  judgment  upon  such  indictment,  information, 
presentment,  or  inquisition. 

VL  And  be  it  enacted,  that  every  person  who  shall  forge  or  Penalty  for 
alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  ^'^'Kcry. 
to  be  forged  or  altered,  any  certificate  of  or  copy  certified  by  a 
chief  justice,  or  any  certificate  of  or  copy  certified  by  a  clerk  of 
assize  or  his  deputv,  or  the  clerk  of  the  peace  or  his  deputy,  as  the 
ease  may  be,  with  mtent  to  cause  any  person  to  be  discharged  from 
eostody,  or  otherwise  prevent  the  due  course  of  justice,  shall  be 
ffoilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
mscretion  of  the  court,  to  be  transported  beyond  the  seas  for  any 
term  not  exceeding  ten  years,  or  be  imprisoned  for  any  term  not 
exceeding  three  years,  with  or  without  hard  labour  and  solitary 
ocmfinement,  both  or  either,  at  the  discretion  of  the  court  before 
which  he  shall  be  tried. 

VIL  And  be  it  enacted,  that  this  act  shall  not  extend  to^^^^'^S**® 

r«     ,1      J  extend  to 

ScotJand.  Scotland. 

Vm.  And  be  it  enacted,  that  this  act  may  be  amended  or  Act  may  be 
repealed  by  any  act  to  be  passed  during  this  present  session  of  aniendod,  &c. 
Parliament 
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SCHEDULE. 


WuEBEAS  at  the  session  of  the  peace  for  the  oounty  of 
held  on  before  and  others  their  fdlows^  [or  tt 

the  session  of  oyer  and  terminer  and  gacd  delivery  held  for  tibe 
county  of  on  before,  among  others^  Sii  A.B. 

Knight,  one  of  the  justices  of  the  court  of  ^   ml 

here  name  the  quorum  commiggioners,  Jnsfcioefi  d 
Oyer  and  Terminer  and  Graol  Delivery]  A,  B.,  late  <^ 
labourer,  having  been  found  guilty  of  felony,  adjudgment  there- 
upon given  that  [state  the  substance^']  the  court  before  whom  he  wm 
tried  reserved  a  certain  question  of  law  for  the  condderation  of  the 
Justices  of  either  Bench  and  the  Barons  of  the  Exchequer,  and 
execution  was  thereupon  respited  in  the  meantime: 

This  is  to  certify,  that  the  said  justices  and  baiona  having  Biet 
in  the  Exchequer  Chamber  at  Westminst^,  [or  DuUin,  as  the  em 
may  be^  on  tlic  day  of  it  was  oooadmk 

by  the  said  justices  and  barons  there  that  the  judgment  aforeaii 
should  be  annulled,  and  an  entry  made  on  the  record,  that  the  mk 
A.  B.  ought  not,  in  the  judgment  of  the  said  justices  and  haroM^ 
to  have  been  convicted  of  the  felony  aforesaid;  and  you  are  there- 
fore hereby  required  forthwith  to  discharge  the  said  A.  B.  fron 
your  custody. 

To  the  gaoler  of  and  the  sheriff  of  and  iB 

others  whom  it  may  concern. 

(Signed)        E.  F. 
Clerk  of  the  peace  for  the  county  of 
[or,  clerk  of  assize  for 
as  the  case  may  be\ 


ADMINISTRATION  OF  JUSTICE  ACT. 
11  &  12  Vict.  Cap.  42. 

An  Act  to  facilitate  the  performance  of  the  Duties  of  JnsHees  of  tk 
Peace  out  of  Sessions  within  England  and  Wales  with  respect  ^ 
persons  charged  with  indictable  offences. — [14th  August,  1848.] 

^^  *  ^42^^*'  TXTHERE  AS  it  would  conduce  much  to  the  improvement  of  the 
T  f  administration  of  criminal  justice  witiiin  England  and  Wales 
if  the  several  statutes  and  parts  of  statutes'  relating  to  the  duties 
of  Her  Majesty's  justices  of  the  peace  therein  with  respect  to  pc^ 
sons  charged  with  indictable  offences  were  consolidate^  with  sudi 
additions  and  alterations  as  may  be  deemed  necessary,  aikl  that 
such  duties  should  be  clearly  denned  by  positive  enactment :  be  it 
therefore  declared  and  enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the  Lords  ^liixtaal 


c.  42. 

Adm, 
of  Justice, 
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md  Temporal^  and  Commons,  in  thia  present  Parliament  assembled,  ^^  ^  12  Yict 

nd  by  tne  authority  of  the  same.  That  in  all  cases  where  a  charge       ^ 1 

►r  compbunt  shall  be  made  before  any  one  or  more  of  Her       -^*»*-. 

dajesty's  justices  of  the  peace  for  any  county,  riding,  division,    v    ^*tttc§. 

iberty,  city,  borough,  or  place  within  England  or  Wales,  that  any  For  what 

erson  has  committed  or  is  suspected  to  mtve  committed  any  trea-  J^^of  the 

[m^  felony,  or  indictable  misdemeanor,  or  other  indictable  offence  peace  may  giant 

rliatsoever,  within  the  limits  of  the  jurisdiction  of  such  justice  Ju^^*to 

r  jostices  of  the  peace,  or  that  any  person  GTuilty  or  suspected  to  cause  a  penon 

e  gmity  of  havin/^^tted  any  such  crimi  or  offence  elsewhere  tt^thtob. 

at  of  the  jurisdiction  of  such  justice  or  justices  is  residing  or  hronght  before 

eing  or  is  suspected  to  reside  or  be  within  the  limits  of  the  juris-  ^^* 

iction  of  such  justice  or  justices,  then  and  in  every  such  case,  if 

he  person  so  charged  or  complained  against  shall  not  then  be  in 

ustody,  it  shall  be  lawful  for  such  justice  or  justices  of  the  peace 

0  issue  his  or  their  warrant  to  apprehend  such  person,  and  to 

Ki8e  him  to  be  brought  before  such  justice  or  justices,  or  any 

Ifaer  justice  or  justices  for  the  same   county,  riding,  division, 

tb^rty,  city,  borough,  or  place,  to  answer  to  such  charge  or  com- 

laint,  and  to  be  nirther  dealt  with  according  to  law:  provided 

Iways,  that  in  all  cases  it  shall  be  lawM  for  such  justice  or  jus-  ^e^partjJm^ 

ioes  to  whom  such  charge  or  complaint  shall  be  preferred,  if  he  or  be  sommoned 

hey  shall  so  think  fit,  instead  of  issuing  in  the  first  instance  his  j^||^^^ 

T  their  warrant  to  apprehend  the  person  so  charged  or  complained  warrant  in  the 

gainst,  to  issue  his  or  their  summons  directed  to  such  person,  fi«*"»tance. 

equiring  him  to  appear  before  the  said  justice  or  justices  at  a  time 

ind  place  to  be  therein  mentioned,  or  before  such  other  justice  or 

ostices  of  the  same  county,  riding,  division,  liberty,  city,  borough, 

or  place,  as  may  then  be  there,  and  if  after  being  served  with  such  H*^®*  "??!??** 

iummons  in  maimer  hereinafter  mentioned  he  i£all  fail  to  appear  then^a  wunnt 

kt  such  time  and  place,  in  obedience  to  such  summons,  then  and  in  ^^^J  ^  mwd. 

»yery  such  case  the  said  justice  or  justices,  or  any  other  justice  or 

ostices  of  the  peace  for  the  same  county,  riding,  division,  liberty, 

aty,   borough,  or   place,  may    issue   his    or   their  warrant    to 

ipprehend  such  person  so  charged  or  complained  against,  and  cause 

uch  person  to  be  brought  before  him  or  them,  or  before  some 

iher  justice  or  justices  of  the  peace  for  the  same  county,  riding, 

livision,  liberty,  city,  borough,  or  place,  to  answer  to  the  said 

liarge  or  complaint,  and  to  be  ftirther  dealt  with  according  to  law ; 

ffovided  nevertheless,  that  nothing  herein  contained  shall  prevent 

ay  justice  or  justices  of  the  peace  from  issuing  the  warrant  herein- 

lefore  first  mentioned  at  any  time  before  or  after  the  time  men- 

icmed  in  such  summons  for  the  appearance  of  the  said  accused 

arty. 

II.  And  be  it  enacted,  that  in  all  cases  of  indictable  crimes  or  Warrant  to 
(ffences  of  any  kind  or  nature  whatsoever  committed  on  the  high  J^J^^^  **' 
eas,  or  in  any  creek,  harbour,  haven,  or  other  place  in  which  the  committed  on 
Ldmiralty  of  England  have  or  claim  to  have  jurisdiction,  and  in  *tjJJ^  "^  ^ 
U  cases  of  crimes  or  offences  committed  on  land  beyond  iJhe  seas, 
or  which  an  indictment  may  legally  be  preferred  in  any  place 
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^^  *  ^2^^***  '^^^^'^^  England  or  Wales,  it  shall  be  lawful  for  any  one  or  more 

- — '       of  Her  Mbajesty's  justices  of  the  peace  for  any  county,  riding 

f  j2?'        division,  liberty,  city,  borough,  or  place  within  England  or  Wales 

J!L^*    in  which  any  person  charged  with  having  committed  or  with  bong 

su&npected  to  have  committed  any  such  crime  or  offence  shall  reside 

or  be,  or  shall  be  supposed  or  suspected  to  redde  or  be,  to  issue 

his  or  their  warrant    to  apprehend  the  person  so  charged  and 

to  cause  him  to  be  brought  before  him  or  tnem,  or  some  other  jus-  . 

tice  or  justices  of  the  peace  for  the  same  coimty,  riding,  diviaoo, 

liberty,  city,  borough,  or  place,  to  answer  to  the  said  charges,  zsA 

to  be  further  dealt  with  according  to  law. 

im^Snda  ^^'  ^^  ^®  ^*  enacted,  that  where  any  indictment  shall  be 

party  aguiui  found  by  the  grand  jury  in  any  Court  of  Oyer  and  Terminer  or 
m^ht^'  Greneral  Gaol  Delivery,  or  in  any  Court  of  Greneral  or  Quarter 
Sessions  of  the  Peace,  against  any  person  who  shall  then  be  d 
large,  and  whether  such  person  shall  have  been  bound  by  any  n- 
cognizance  to  appear  to  answer  to  the  same  or  not,  the  person  whs 
shall  act  as  clerk  of  the  indictments  at  such  Court  of  Oyer  sal 
Terminer  or  Gaol  Delivery,  or  as  clerk  of  the  peace  at  such  Ses- 
sions, at  which  the  said  indictment  shall  be  found,  shall  at  si^ 
time  afterwards,  after  the  end  of  the  Sessions  of  Oyer  and  Tcf* 
miner  or  Gaol  Deliveir  or  Sessions  of  the  Peace  at  which  sudi 
indictment  shall  have  been  found,  upon  application  of  the  prose- 
cutor, or  of  any  person  on  his  behalf  and  on  payment  of  a  fee  of 
one  shilling,  if  such  person  shall  not  have  already  appeared  and 
pleaded  to  such  indictment,  grant  unto  such  prosecutor  or  persoo 
a  certificate  of  such  indictment  having  been  found ;  and  upoD 
production  of  such  certificate  to  any  justice  or  justices  of  the  pesoe 
for  any  county,  riding,  division,  liberty,  city,  borough,  or  place  in 
which  the  offence  shall  in  such  indictment  be  allegra  to  have  been 
committed,  or  in  which  the  person  indicted  in  and  by  such  indict- 
ment shall  reside  or  be,  or  be  supposed  or  suspected  to  reside  cr 
be,  it  shall  be  lawful  for  such  justice  or  justices,  and  he  and  they 
are  hereby  required,  to  issue  his  or  their  warrant  to  appre- 
hend such  person  so  indicted,  and  to  cause  him  to  be  brou^ 
before  such  justice  or  justices,  or  any  other  justice  or  justices  for 
the  same  county,  riding,  division,  liberty,  city,  borough,  or  plaoe^ 
to  be  dealt  with  according  to  law,  and  afterwards,  if  such  person 
be  thereupon  apprehended  and  brought  before  any  such  jusdoe 
or  justices,  such  justice  or  justices,  upon  its  being  proved  iqwn 
oath  or  affirmation  before  liim  or  them  that  the  person  so  appre- 
hended is  the  same  person  who  is  charged  and  named  in  such  in- 
dictment, shall,  without  further  inquiry  or  examination,  commit 
If  person  him  for  trial,  or  admit  him  to  bail,  in  manner  hereinafter  men- 

Jl^^^j^  tioned;  or  if  such  person  so  indicted  shall  be  confined  in  any 
prison  for  some  ^aol  or  prison  for  any  other  offence  than  that  charged  in  the  said 
justice^my*'  >^<i^c^°^cnt,  at  the  time  of  such  application,  and  production  of  the 
order  him  to  be  Said  Certificate  to  such  justice  or  justices  as  aforesaid,  it  shall  be 

re^^W^t  ^^^^V^  ^^^  ^^^^  justice  or  justices  and  he  and  they  are  hereby 
of  habeas.        required,  upon  it  being  proved  before  him  or  them  upon  oath  or 
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iffirmation  that  the  person  so  indicted  and  the  person  so  confined  ^^  ^  ^^^^^^ 
D  prison  are  one  ana  the  same  person,  to  issue  his  or  their  war-       t — ' 
Bnt  directed  to  the  gaoler  or  Keeper  of  the  gaol  or  prison  in      /j^' 

rhich  the  person  so  indicted  shall  then  be  confined  as  aforesiud,    ^'^ 

lommanding  him  to  detain  such  person  in  his  custody  until  by 
3[er  Majesty's  writ  of  habeas  corpus  he  shall  be  removed  therefrom, 
or  the  purpose  of  being  tried  upon  the  said  indictment,  or  until 
le  shall  otherwise  be  removed  or  discharged  out  of  his  custody  by 
Ine  course  of  law. 

IV.  And  be  it  enacted,  that  it  shall  be  lawftJ  for  any  justice  P<>wertojiigtioo 
ir  justices  of  the  peace  to  grant  or  issue  any  warrant  as  arore-  on  Sondays. 
laid  or  any  search  warrant  on  a  Sunday  as  well  as  on  any  other 

lay. 

V.  And  be  it  enacted,  that  in  cases  where  a  justice  of  the  peace  JjftioeBfor 
br  any  county,  riding,  division,  liberty,  city,  borough,  or  place,  ^*&Sf iS^' 
ihall  be  also  justice  of  the  peace  for  a  county,  rimng,  division,  wt  m  bo^  fox 
iberty,  city,  borough,  or  place  next  adjoining  thereto  or  sur- ^^"^J^Jing ' 
tmnded  thereby,  it  shall  and  may  be  lawful  for  such  justice  of  the  in  another, 
)eace  to  act  as  such  justice  for  the  one  countv,  riding,  division, 

iberty,  city,  borough,  or  other  place,  whilst  he  is  residing  or  hap- 
tens to  be  in  the  other  such  county,  ridii^,  division,  liberty,  city, 
trough,  or  other  place,  in  all  matters  and  things  hereinbefore  or 
terea^r  in  this  Act  mentioned;  and  that  all  such  acts  of  such  AU  acts  of 
ustice,  and  the  acts  of  any  constable  or  other  officer  in  obedience  jj^^af  ^  ^ 
hereto,  shall  be  as  valid,  good,  and  effectual  in  the  law  to  all 
itents  and  purposes  as  if  such  justice  at  the  time  he  shall  so  act 
s  aforesaid  were  in  the  county,  riding,  division,  liberty,  city,  bo- 
^ugh,  or  other  place  for  which  he  sh^  so  act;  and  all  constables 
nd  other  officers  for  the  county,  riding,  division,  liberty,  city, 
orough,  or  place  for  which  such  justice  shall  so  act  as  aforesud 
re  hereby  authorized  and  required  to  obey  the  warrants,  orders, 
irections,  act  or  acts  of  such  justice  which  in  that  behalf  shall  be 
ranted,  given,  or  done,  and  to  do  and  perform  their  several  offices 
nd  duties  in  respect  thereof,  under  the  pains  and  penalties  to 
rhich  any  constable  or  other  officer  may  be  liable  for  a  neglect  of 
nty ;  and  anv  such  constable  or  other  peace  officer,  or  any  other  Constables^  &c. 
erson,  apprehending  or  taking  into  custody  any  person  offendii]^  o^^  to^ono 
gainst  law,  and  whom  he  lawiully  may  and  ought  to  apprehend  snch  eonnty, 
r  take  into  custody,  by  virtue  of  his  office  or  otherwise,  in  any  ^J^^Sb^ 
ach  county,  riding,  division,  liberty,  city,  borough,  or  place,  may  such  jp^  in 
ftwfiilly  take  and  convey  such  person  so  apprehended  and  taken  ^2n^*^Sc*if 
0  aforesaid  to  and  before  any  such  justice  of  the  peace  for  such  he  act  as  a  * 
oanty,  riding,  division,  liberty,  city,  borough,  or  place  whilst  i^***"*  ™  ^**^- 
.uch  justice  shall  be  in  such  adjoining  county,  riding,  division, 
iberty,  city,  borough,  or  place  as  aforesaid,  and  the  said  constables 
md  other  peace  officers,  and  all  such  other  persons  as  aforesaid, 
ire  hereby  authorized  and  required  in  all  such  cases  so  to  act  in 
ill  things  as  if  the  said  iustice  of  the  peace  were  within  the  said 
sounty,  riding,  division,  liberty,  city,  borough,  or  place  for  which 
le  shall  BO  act. 
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11  &  12  Vict       VL  And  be  it  enacted,  that  it  shall  be  lawful  far  soy  jnsdoe 

^i ;        or  justices  of  the  peace  acting  for  any  county  at  large,  or  for  any 

Adm,       riding  or  division  of  such  county,  to  act  as  such  at  any  place 
ofJmttce,    ^thin  any  city,  town,  or  other  precinct,  being  a  county  of  itsd^ 
Justices  for  a    or  Otherwise  having  exclusive  jurisdiction,  and  situated  within, 
acHw^if  ^^^  surrounded  by,  or  adjoining  to  any  such  county,  riding,  or  diviaim 
adjoining  dty    respectively,  and  that  all  and  every  such  act  and  acts,  matters  and 
ex<S^e°'       things,  to  be  so  done  by  such  justice  or  justices  within  audi  city, 
jurisdiotioiL      town,  or  precinct,  as  justice  or  justices  for  such  county,  riding,  or 
division  respectively,  shall  be  as  valid  and  effectual  in  Law  as  if  the 
same  had  been  done  within  such  county,  riding,  or  division  req>eo- 
NottogiTe       tively,  to  all  intents  and  purposes  whatsoever:  provided  alwayi^ 
ScTS  Miy^     ^^^  nothing  in  this  Act  contained  shall  extend  to  give  power  te 
matters,  &e.      the  justices  of  the  peace  for  any  county,  riding,  or  division,  not 
^^within    i)eiiig  also  justices  for  such  city,  town,  or  other  precinct,  or  not 
having  authority  as  justices  of  the  peace  therein,  or  any  constiUi 
or  other  officer  acting  under  them,  to  act  or  intermeddle  in  asr 
matte™  or  things  Sig  within  any  euch  dty,  town,  or  predno^ 
m  any  manner  whatsoever. 
For  removal  of      YlL  And  whereas  doubts  have  arisen  whether    the   powea 
pow^re  riven  to  P'^®^  ^  lustices  by  an  Act  passed  in  the  session  of  Parfaamot 
mstices,  &c.,  in  held  in  the  second  and  third  years  of  the  reign  of  Her  presenl 
J|*J^P«*»   Majesty,  intituled  An  Act  far  the  better  Administration  of  Justiix 
under 2 &3      in  detached  Parts  of  Countiesy  are  applicable  to  cases  of  sommaiy 
Vict.  c.  82.       jurisdiction  and  to  acts  merely  ministerial :  be  it  hereby  declared 
and  enacted,  that  all  the  acts  of  any  justice  or  justices,  and  of  any 
constable  or  officer  in  obedience  thereto,  shall  be  as  good  in  rela- 
tion to  any  detached  part  of  any  county  which  is  surrounded  in 
whole  or  in  part  by  the  county  for  which  such  justice  or  justim 
acts  or  act  as  if  the  same  were  to  all  intents  and  purposes  part 
of  the  said  county;  and  all  constables  and  other  omcers  of  siidb 
detached  part  are  hereby  required  to  obey  the  warrants,  orden^ 
and  acts  of  such  justice  or  justices,  and  to  perform  their  severd 
duties  in  respect  thereof^  under  the  pains  and  penalties  to  whiA 
any  constable  or  other  officer  may  be  liable  for  a    n^lect  tf 
duty, 
WhOT  ^^[8«,         VlIL  And  be  it  enacted,  that  in  all  cases  where  a  charge  cr 
awurantb'to  complaint  for  any  indictable  offence  shall  be  made  before  emk 
be  issued,        justice  or  justiccs  as  aforesaid,  if  it  be  intended  to  issue  a  wairaiit 
&c?^oa^,  to  ^^  ^^^  ^^^  instance  against  the  party  or  parties  so  charced,  an  in- 
be  laid  before    formation  and  complaint  thereof  in  writing,  on  the  oaui  or  affir- 
^     ^^*  mation  of  the  informant  or  of  some  witness  or  witnesses  in  that 

Jj!™">nsto  behalf,  shall  be  laid  before  such  justice  or  justices:  provided 
inst^  infer-  always,  that  in  all  cases  where  it  is  intended  to  issue  a  summooB 
mation,  &c.  not  instead  of  a  warrant  in  the  first  instance,  it  shall  not  be  necessuy 
on^^u^  ^^^  such  information  and  complaint  shall  be  in  writing,  or  be 
sworn  to  or  affirmed  in  manner  aforesaid,  but  in  every  such  case 
No  objection  such  information  and  complaint  may  be  by  parol  merely,  and 
SSe^^foct  ^^^^^  *^y  ^^^  ^^  affirmation  whatsoever  to  support  or  sob- 
b^nt.  stantiate  the  same:  provided  also,  tiiat  no  objection  snail  be  taken 
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or  allowed  to  any  such  infonnalion  or  complaint  for  any  alleged  ^^  ^  ^a*J^ 

defect  therein  in  substance  or  in  form,  or  for  any  variance  between       ^ 

H  and  the  evidence  adduced  on  the  (Murt  of  the  prosecution  before     ^4^: 
tiie  justice  or  justices  who  shall  take  the  examination  of  the  wit-    ^  JUL  ' 
Besses  in  that  behalf,  as  hereinafter  mentioned. 

.  IX.  And  be  it  enacted,  that  upon  such  information  and  com-  Uponoom- 
piaint  being  so  laid  as  aforesaid  the  justice  or  justices  receiving  £ddf|i^^ 
tlie  same  may,  if  he  or  they  shall  think  fit,  issue  his  or  their  sum-  noeiTing  the 
mons  or  warrant  respectively  as  hereinbefore  is  directed  to  cause  ^^^^q?""* 
the  person  charged  as  aforesaid  to  be  and  appear  before  him  or  wanvntfor 
them,  or  any  other  justice  or  justices  of  the  peace  for  the  same  ^^"^^ 
eounty,  riding,  division,  liberty,  city,  borough,  or  place,  to  be  dealt 
with   according  to   law;    and    every   sudi    summons    shall   be 
dErected  to  the  party  so  charged  in  and  by  such  information,  and 
riudl  state  shortly  the  matter  of  such  information,  and  shall  require 
iBie  party  to  whom  it  is  so  directed  to  be  and  appear  at  a  certain 
time  ana  place  therein  mentioned  before  the  justice  who  shall  issue 
inch  summons,  or  before  such  other  justice  or  justices  of  the  peace 
ef  the  same  county,  riding,  division,  liberty,  city,  borough,  or  place 
m  may  then  be  there,  to  answer  to  the  said  chsirge,  and  to  be  fur- 
ther dealt  with  according  to  law;  and  every  such  summons  shall  tobeaS^"* 
be  served  by  a  constable  or  other  peace  officer  upon  the  person  to 
nhom  it  is  so  directed  by  delivering  the  same  to  the  party  person- 
s', or  if  he  cannot  conveniently  be  met  with  then  by  leaving  the 
antie  with  some  person  for  him  at  his  last  or  most  usual  place  of 
abode;  and  the  constable  or  other  peace  officer  who  shall  have 
served  the  same  in  manner  aforesaia  shall  attend  at  the  time  and 
daoe  and  before  the  justices  in  the  said  summons  mentioned,  to 
iepose,  if  necessary,  to  the  service  of  such  summons;  and  if  the  Ifpartjram- 
MTBon  so  served  shall  not  be  and  appear  before  the  justice  or^tl^hw^oe 
jostices  at  the  time  and  place  mentioned  in  such  summons,  in  obe-  may  issae  a 
fienoe  to  the  same,  then  it  shall  be  lawM  for  such  justice  or  jus-  J^l^*  *° 
taeee  to  issue  his  or  their  warrant  for  apprehending  the  party  attendance. 
m  smnmoned,  and  bringing  him  before  such  justice  or  justices,  or 
•dme  other  justice  or  justices  of  the  peace  for  the  same  county, 
liding,  diviaon,  liberty,  city,  borough,  or  place,  to  answer  the 
ihaige  in  the  said  information  and  complaint  mentioned,  and  to  be 
farther  dealt  with  according  to  law:   provided  always,  that  no  No  objection 
dlgeetion  shall  be  taken  or  aUowed  to  any  such  summons  or  war-  J^^^/^ 
nat  for  any  alleged  defect  therein  in  substance  or  in  form,  or  for  in  fem,  &c. 
UXf  variance  between  it  and  the  evidence  adduced  on  the  part  of 
die  prosecution  before  the  justice  or  justices  who  shall  take  the 
emninations  of  the  witnesses  in  that  behalf,  as  hereinafter  men- 
Ikmed ;  but  if  any  such  variance  shall  appear  to  such  justice  or 
justices  to  be   such  that  the  party  charged  has  been  thereby 
deceived  or  misled,  it  shall  be  lawful  for  such  justice  or  justices, 
tt  the  request  of  the  party  so  charged,  to  adjourn  the  hearing  of 
tfie  case  to  some  future  day,  and  in  the  meantime  to  remand  the 
pBTty  so  charged,  or  admit  him  to  bail,  in  manner  hereinafter  men- 
ticmed. 
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11  *  ^^o^^       ^  -^^   ^®  1*  declared    and    enacted,   that    every   wamnt 

t ^^        hereafter  to  be  issued  by  any  justice  or  justices  of  the  peace  to 

Adm.       apprehend  any  person  charged  with  any  indictable  offence  shall  be 

^•^ '     under  the  hand  and  seal  or  hands  and  seals  of  the  justice  or  jusdcei 

Warrant  to       issuing  the  same^  and  may  be  directed  either  to  any  constable  or 

^Sfis  to  bo      other  person  by  name^  or  generally  to  the  constable  of  the  pariik 

under  hand  and  or  other  district  within  wmch  the  same  is  to  be  executed,  without 

seal  of  jurtioe.   naming  him,  or  to  such  constable  and  all  other  constables  or  peaes 

Hoj  wamnt  to  officers  in  the  county  or  other  district  within  which  the  justice  <» 

and  to  i^^.    justices  issuing  such  warrant  has  or  have  jurisdiction,  or  genenSf 

to  aU  the  constables  or  peace  officers  within  such  last-mentioc^ 

county  or  district,  and  it  shall  state  shortly  the  offence  on  whici^^ 

is  founded,  and  shall  name  or  otherwise  describe  the  offender^    ^ 

it  shall  order  the  person  or  persons  to  whom  it  is  directed  to  ap^^ 

hend  the  offender,  and  bring  him  before  the  justice  or  ju^ 

issuing  the  said  warrant,  or  before  some  other  justice  or  justic^^^ 

the  peace  for   the   same   county,   riding,  division,  liberty, 

borough,  or  place,  to  answer  to  the  charge  contained  in  the 

information,  and  to  be  further  dealt  with  according  to  law ;  vc^^ 

shall  not  be  necessary  to  make  such  warrant  returnable  at 

particular  time,  but  the  same  may  remdn  in  force  until  it  shaL^ 

How  and  where  executed ;  and  such  warrant  may  be  executed  by  apprehending  t 

executed."*^  ^  offender  at  any  place  within  the  county,  riding,  diviedon,  libei^- 

city,  borough,  or  place  within  which  the  justice  or  justices  issui^ 

the  same  shall  have  jurisdiction,  or  in  case  of  fresh  pursuit  at  n^ 

place  in  the  next  adjoining  county  or  place,  and  within  seven  miii 

of  the  border  of  such   Srst-mentioned  county,  riding,  divisioi 

liberty,  city,  borough,   or  place,  without   having  such  wana^ 

backed  as  hereinafter  mentioned;   and  in  all  cases  where  sorC 

warrant  shaU  be  directed  to  all  constables  or  other  peace  office 

within  the  county  or  other  district  within  which  the  justice  or  jut: 

ticcs  issuing  the  same  shall  have  jurisdiction  it  shall  be  lawful  fiS 

a^  constable,  headborough,  tithingman,  borsholder,  or  other  peaa 

officer  for  any  parish,  township,   hamlet,  or  place  within  suff 

county  or  district  to  execute  the  said  warrant  within  anv  pai^ 

township,  hamlet,  or  place  situate  within  the  jurisdiction  for  whid 

such  justice  or  justices  shall  have  acted  when  he  or  they  grantee 

such  warrant,  in  like  manner  as  if  such  warrant  were  Srectei 

specially  to  such  constable  by  name,  and  notwithstanding  the  plaei 

in  which  such  warrant  shall  be  executed  shall  not  be  vrithin  tb 

parish,  township,  hamlet,  or  place  for  which  he  shall  be  such  con 

stable,  headborough,  titlungman,  borsholder,  or  other  peace  officer 

No  o^c^on     provided  always,  that  no  objection  shall  be  taken  or  allowed  to  anj 

aU^  d^ect    such  warrant  for  any  defect  therein  in  substance  or  in  form,  (v  h 

in  form,  &c.      any  variance  between  it  and  the  evidence  adduced  on  the  partol 

the  prosecution  before  the  justice  or  justices  who  shall  take  the 

examinations  of  the  witnesses  in  that  behalf,  as  hereinafter  meD- 

tioned ;  but  if  any  such  variance  shall  appear  to  such  justice  or 

justices  to  be  such  that  the  party  chiutged  has   been  thereby 

deceived  or  misled,  it  shall  be  lawful  for  such  justice  or  justioe^ 


APPENDIX.  XIU 

rt  the  request  of  the  party  so  charged,  to  adjourn  the  hearing  of  ^^  *  ^fSJ^*^ 

case  to  some  future  day,  and  in  tne  meantime  to  remand  the        ^!! 

f  so  charged,  or  to  admit  him  to  bail«  in  manner  hereinafter      ^4^^: 

XL  And  be  it  enacted,  that  if  the  person  against  whom  any  Regulations  as 
Tjcfc  warrant  shall  be  issued  as  aforesaid  shall  not  be  found  within  JS^,^raii£°^ 
jU"^/ari8diction  of  the  justice  or  justices  by  whom  the  same  shall 
J9»ued,  or  if  he  shall  escape,  go  into,  reside,  or  be,  or  be  sup- 
ed  or  suspected  to  be,  in  any  place  in  England  or  Wales  out  of 
^JuLTis^ction  of  the  justice  issumg  such  warrant,  it  shall  and  may 
|j/i"«^rful  for  any  justice  of  the  peace  for  the  county  or  place  into 
^J:^  such  person  shall  so  escape  or  go,  or  in  which  he  shall  reside 
'i&^  or  be  supposed  or  suspected  to  be,  upon  proof  alone  being 
^^  on  oath  of  the  handwriting  of  the  justice  issuing  such 
to  make  an  indorsement  on  such  warrant,  signed  with 
une,  authorizing  the  execution  of  such  warrant  within  the 
Iction  of  the  justice  making  such  indorsement,  and  which 
iment  shall  be  sufficient  authority  to  the  person  bringing 
J^wrarrant,  and  to  all  other  persons  to  whom  the  same  was  ori- 
"  directed,  and  also  to  all  constables  and  other  peace  officers 
county  or  place  where  such  warrant  shall  be  so  indorsed,  to 
.te  the  same  in  such  other  county  or  place,  and  to  carry  the 
against  whom  such  warrant  shall  have  issued,  when  appre- 
before  the  justice  and  justices  of  the  peace  who  first  issued 
id  warrant,  or  before  some  other  justice  or  justices  of  the 
in  and  for  the  same  county,  riding,  division,  city,  Uberty, 
[h,  or  place,  or  before  some  justice  or  justices  of  the  county, 
division,  liberty,  city,  borough,  or  place  where  the  offence 
•e  said  warrant  mentioned  appears  therein  to  have  been  com- 
":  provided  always,  that  if  the  prosecutor,  or  any  of  the  wit-  Proviso, 
upon  the  part  of  the  prosecution,  shall  then  be  in  the  county 
where  such  person  shall  have  been  so  apprehended,  the 
kUe  or  other  person  or  persons  who  shall  have  so  apprehended 
person  may,  if  so  directed  by  the  justice  backing  such  war- 
take  and  convey  him  before  the  justice  who  shall  have  so 
ed  the  said  warrant,  or  before  some  other  justice  or  justices  of 
^  same  county  or  place;  and  the  said  justice  or  justices  may 
Jpfe^reupon  take  the  examinations  of  such  prosecutor  or  witnesses, 
^P^  proceed  in  every  respect  in  manner  hereinafter  directed  with 
,  <<Bpect  to  persons  charged  before  a  justice  or  justices  of  the 
^  pe^e  with  an  offence  alleged  to  have  been  committed  in  another 
^  eoanty  or  place  than  that  m  which  such  persons  have  been  appre- 
^Wded. 

XIL  And  be  it  enacted,  that  if  any  person  against  whom  a  Endish  war- 
^^rarrant  shall  be  issued  in  any  county,  riding,  division,  liberty,  city,  J^edln  Lre- 
borough,  or  place  in  England  and  Wales,  by  any  justice  of  the  land,  and  Tice 
peace,  or  by  any  judge  of  Her  Majesty's  Court  of  Queen's  Bench,  ^"^^f  ^llfj 
or  justice  of  Oyer  and  Terminer  or  Graol  Delivery,  for  any  indict-  Saping.^*'^** 
able  offence  agdnst  the  laws  of  that  part  of  the  ITnited  Kingdom, 
ahaU  escape,  go  into,  reside,  or  be,  or  be  supposed  or  suspected  to 
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11  &  ^^^  be,  in  any  county  or  place  in  that  part  of  the  United  Ennioi 
^I — .'        called  Ireland,  or  if  any  person  against  whom  a  warrant  mik, 
f^i^     issued  in  any  county  or  place  in  Ireland,  by  any  justice  of  tb 

'    peace,  or  by  any  judge  of  Her  Majesty's  Court  of  Queen'aBevI^ 

there,  or  any  justice  of  Oyer  and  Terminer  or  Graol  Ik&rm^ki 

any  crime  or  offence  against  the  laws  of  that  part  of  the  Umtcll 

Kingdom,  shall  escape,  go  into,  reside,  or  be,  or  be  sai^weed  a 

suspected  to   be,  in  any  cotrnty,  riding,  diyiaon,  liberty,  dl|^ 

borough,  or  place  in  that  part  of  ^e  United  Elngdom  ctHei  £» 

land  or  Wales,  it  shall  a^  may  be  lawful  for  any  justice  dm 

peace  in  and  for  the  county  or  place  into  which  such  penon  iA\ 

escape  or  go,  or  where  he  shall  reside  or  be,  or  be  sufqposed  v 

suspected  to  be,  to  indorse    such  warrant   in  nuumer  benb* 

Warrants  bo      before  mentioned,  or  to  the  like  effect,  and  which  warrant  »■* 

mdbraed  to  be    dorsed  shall  be  a  sufficient  authority  to  the  person  or  perwB 

bringing  such  warrant,  and  to  all  persons  to  wn<Hn  such  wiiiflt 

was  originally  directed,  and  also  to  all  constables  or  other  peMi 

officers  of  the  county  or  place  where  such  warrant  shall  be  0 

indorsed,  to  execute  uie  said  warrant  in  the  county  or  place  wha 

the  justice  so  indorsing  it  shall  have  jurisdiction^  by  apprdtesiil 

the  person  against  whc»n  such  warrant  shall  have  been  gram 

and  to  convey  him  before  the  justice  or  justices  who  gra^  ^ 

same,  or  before  some  other  justice  or  justices  of  the  peace  ia* 

for  llie  same  county  or  place,  and  which  said  justice  or  jo^ 

before  whom  he  shall  be  so  brought  shall  thereupon  urooeeit 

such  manner  as  if  the  said  person  had  been  f^prelhenaed  in  th 

smd  last-mentioned  county  or  place. 

English  war-         XIII.  And  be  it  enacted,  that  if  any  person  against  whoa  1 

S^i^d^^e    warrant  shall  be  issued  in  any  county,  riding,  division,  liberty,  cit]i 

J^ies  of  Man,    borou^,  or  place  in  England  or  Wales,  by  any  justice  of  Ai 

^fSdSieT;  P«^e,  or  by  any  judge  of  Her  Majesty's  Court  of  Queen's  BcmI 

or  ^irk,  and  '   Or  justices  of  Oyer  and  Terminer  or  uaol  Delivery,  for  any  indkl 

nee  rem.        ^^j^j^  offence,  shall  escape,  go  into,  reside,  or  be,  or  be  suj^ioseli 

suspected  to  be,  in  any  of  the  Isles  of  Man,  Guernsey,  Jew 

Aldemey,  or  Sark,  it  shall  be  lawful  for  any  officer  within  d 

district  into  which  such  accused  person  shall  escape  or  go,  or  wke 

he  shall  reside  or  be,  or  be  supposed  or  suq)ectea  to  be,  who  dh 

have  jurisdiction  to  issue  any  warrant  or  process  in  the  nature  d 

warrant  for  the  apprehension  of  offenders  within  such  district^ 

indorse   such  warrant   in   the   maimer   hereinbefore    mentioiM 

or  to  the  like  effect;  or  if  any  person  against  whom  any  warm 

or  process  in  the  nature  of  a  warrant,  shall  be  issued  in  any  of  d 

isles  aforesaid,  shall  escape,  go  into,  reside,  or  be,  or  be  suppoii 

or  suspected  to  be,  in  any  county,  riding,  division,  liberty,  cit 

borough,  or  place  in  Engkoid  or  Wales,  it  shall  be  lawful  forai 

justice  of  the  peace  in  and  for  the  coimty  or  place  into  whidi  aoc 

person  shall  escape  or  go,  or  where  he  shall  reside  or  be^  cr  I 

supposed  or  suspected  to  be,  to  indorse  such  warrant  or  pn 

cess  in  manner  hereinbefore  mentioned,  and  every  such  wanaoti 

process,  so  indorsed,  shall  be  a  sufficient  authority  to  the  peraoa  0 
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Lging  the  same^  and  to  all  persons  to  whom  the  same  ^^  *  ^foT^^ 
was  originally  directed^  and  also  to  aU  constables  and        — 
rs  in  the  county,  district,  or  jurisdiction  within  which      /•  j^^ 

it  or  process  shall  be  so  indorsed,  to  execute  the  same        

50unty,  district,  or  place  where  the  justice  or  officer  in-  ^F^J^^i^ 

same  has  jurisdiction,  and  to  convey  such  offender,  ^^^^ 
bended,  into  the  county  or  district  wherein  the  justice 
ho  issued  such  warrant  or  process  shall  have  iurisdic- 
rrj  him  before  such  justice  or  person,  or  before  some 
e  or  person  within  the  same  county  or  district  who  shall 
iction  to  commit  such  offender  to  prison  for  trial,  and 
or  person  may  thereupon  proceed  in  such  and  the  same 
if  the  said  offender  had  been  apprehended  within  his 

nd  be  it  declared  and  enacted,  that  if  any  person  against  English  or  Irish 
irrant  shall  be  issued  by  any  justice  of  the  peace  for  Je^^SSiin^ 
or  place  within  England  or  Wales  or  Ireland,  or  by  Scotland, 
if  Her  Majesty's  Court  of  Queen's  Bench  or  justice  of 
Terminer  or  Gaol  Delivery  in  England  or  Ireland,  for 
•r  offence  against  the  laws  of  those  parts  respectively  of 
Kingdom  of  Great  Britain  and  Ireland,  shall  escape, 
ide,  or  be,  or  be  supposed  or  suspected  to  be,  in  any 
it  part  of  the  said  United  Kingdom  called  Scotland,  it 
yful  for  the  sheriff  or  steward  depute  or  substitute,  or 
of  the  peace  of  the  county  or  place  where  such  person 
(hall  go  into,  reside,  or  be,  or  be  supposed  or  suspected 
idorse  the  said  warrant  in  manner  hereinbefore  men- 
;o  the  like  effect,  which  warrant  so  indorsed  shall  be  Warrants  so 
authority  to  the  person  or  persons  brinsins:  such  war-  !??S"®^  ^  ^ 

0  all  perLs  to  wW  such^arrant  wS  ofigixudly  di-  ''^'- 
also  to  all  sheriffs'  officers,  stewards'  officers,  constables, 
eace  officers  of  the  county  or  pkce  where  such  warrant 

indorsed,  to  execute  the  same  within  the  county  or 

1  it  shall  have  been  so  indorsed,  by  apprehending  the 
Qst  whom  such  warrant  shall  have  been  granted,  and  to 

into  the  county  or  place  in  England,  Wales,  or  Ireland 
ustice  or  justices  who  first  issued  the  said  warrant  shall 
ction  in  that  behalf,  and  to  carry  him  before  such  justice 
3r  before  any  other  justice  or  justices  of  the  peace  of  and 
le  county  or  place,  to  be  there  dealt  with  according  to 
[lich  said  justice  or  justices  are  hereby  authorized  and 
ereupon  to  proceed  in  such  and  the  same  manner  as  if 
ender  had  been*  appreh^ided  within  his  or  their  juris- 

id  be  it  enacted,  that  if  any  person  against  whom  a  war-  ^^i,^^[]Jk^ 
e  issued  by  the  Lord  Justice  Genend,  Lord  Chief  Jufr-  in  England  or 
or  any  of  the  Lords  Commissioners  of  Justiciary,  or  by  I™^«"^ 
or  Steward  Depute  or  Substitute,  or  Justice  of  the 
hat  part  of  the  United  Kingdom  of  Great  Britain  and 
1^  Scotland,  for  any  crime  or  offence  against  the  laws 
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11 A  ^^^p^  of  that  part  of  the  United  Kingdom,  shall  escape,  go  into, 

^     '       or  be,  or  shall  be  supposed  or  suspected  to  be,  in  any  coi 

place  in  England  or  in  Ireland,  it  shall  be  lawful  for  any  ju 

the  peace  in  and  for  the  county  or  place  into  which  such 

shall  escape  or  go,  or  where  he  shall  reside  or  be,  or  shall 

'  posed  or  suspected  to  be,  to  indorse  the  said  warrant  i 

SdJS^tobe   ^^^  hereinbefore  mentioned,  and  which  said  warrant  so  ii 

yf^^  shall  be  a  sufficient  authority  to  the  person  or  persons  bring 

same,  and  to  all  persons  to  whom  the  same  was  originally  d 

and  also  to  aU  constables  and  other  peace  officers  of  the  coi 

S lace 'where  the  justice  so  indorsing  such  warrant  shall  hay< 
iction,  to  execute  the  said  warrant  in  the  county  or  plac( 
it  is  so  indorsed,  by  apprehending  the  person  agiunst  whoi 
warrant  shall   have  been  granted,  ana  to  convey  him  ii 
;  county  or  place  in  Scotland  next  adjoining  to  that  part 

United  Kingdom  called  England,  and  carry  him  before  the 
or  steward  depute,  or  substitute,  or  one  of  the  Justices  of  thi 
of  such  county  or  place,  and  which  said  sheriff,  steward  dej 
substitute,  or  justice  of  the  peace,  is  hereby  authorized  s 
quired  thereupon  to  proceed  in  such  and  the  same  manner, ; 
ing  to  the  rules  and  practice  of  the  law  of  Scotland,  as  if  t 
offender  had  been  apprehended  within  such  county  or  p 
Scotland  last  aforesaid. 
Power  to  jus-        XVI.  And  be  it  enacted,  that  if  it  shall  be  made  to  ap 
wS^Sto°^°^  any  justice  of  the  peace,  b^  the  oath  or  affirmation  of  any  c 
attend  and  give  person,  that  any  person  within  the  jurisdiction  of  such  ju 
endence.  likely  to  give  material  evidence  for  the  prosecution,  and  v 

voluntarily  appear  for  the  purpose  of  being  examined  as  a 
at  the  time  and  place  appointed  for  the  examination  of  t 
nesses  against  the  accused,  such  justice  may  and  is  hereby  r 
to  issue  his  summons  to  such  person,  under  his  hand  ai 
requiring  him  to  be  and  appear  at  a  time  and  place  me 
in  such  summons  before  the  said  justice,  or  before  such  otl 
tice  or  justices  of  the  peace  for  the  same  county,  riding,  d 
liberty,  city,  borough,  or  place  as  shall  then  be  there,  to 
what  he  shall  know  concerning  the  charge  made  agains 
If  summons  not  accused  party ;  and  if  any  person  so  summoned  shall  ne^ 
^^isS^*  refuse  to  appear  at  the  time  and  place  appointed  by  the  sm 
to  compel  mens,  and  no  just  excuse  shall  be  offered  for  such  neglect  or 
attendance.  ^j^^^  (after  proof  upon  oath  or  affirmation  of  such  summons 
been  served  upon  such  person,  either  personally  or  by  leav 
same  for  him  with  some  person  at  his  last  or  most  usual  j 
abode,)  it  shall  be  lawful  for  the  justice  or  justices  before 
such  person  should  have  appeared  to  issue  a  warrant 
his  or  their  hands  and  seals  to  bring  and  have  such  pers 
time  and  place  to  be  therein  mentioned  before  the  justi 
issued  the  s^d  summons,  or  before  such  other  justice  or  jus 
the  peace  for  the  same  county,  riding,  division,  liberty,  ci 
rougn,  or  place  as  shall  then  be  there,  to  testify  as  aforesa 
which  said  warrant  may,  if  necessary,  be  backed  as  hereii 
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d,  in  order  to  its  being  executed  out  of  the  jurisdiction  ^^  &  12  Vict. 

ce  who  shall  have  issued  the  same ;  or  if  such  justice        t * 

isfied  by  evidence  upon  oath  or  affirmation  that  it  is       ^^»»« 
at  such  person  will  not  attend  to  give  evidence  without    ^f  J^^^- 
elled  so  to  do>  then^  instead  of  issuing  such  summons^  ^^  certain  cases 

lawful  for  him  to  issue  his  warrant  (L.  3.)  in  the  first  S'in'thI  ^ 
id  which,  if  necessary,  may  be  backed  as  aforesaid ;  and  fii-st  instance. 
pearance  of  such  person  so  smnmoned  before  the  said  persons  appear- 
led  justice  or  justices,  either  in  obedience  to  the  said  ^^^^' 
'  upon  being  brought  before  him  or  them  by  virtue  of  J'ef^ifiingtobe 
rrant,  such  person  shall  refuse  to  be  examined  upon  S^^^tted^ 
mation  concerning  the  premises,  or  shall  refuse  to  take 
»r  affirmation,  or  having  taken  such  oath  or  affirmation, 

to  answer  such  questions  concerning  the  premises  as 
)e  put  to  him,  without  offering  any  just  excuse  for  such 
r  justice  of  the  peace  then  present,  and  having  there 
,  may  by  warrant  (L.  4.)  under  his  hand  and  seat  corn- 
son  so  refusing  to  the  common  gaol  or  house  of  correo- 
e  county,  ri&ig,  division,  liberty,  city,  borough,  or 
i  such  person  so  refiising  shall  then  be,  there  to  remain 
risoned  for  any  time  not  exceeding  seven  days,  unless 
he  meantime  consent  to  be  examined  and  to  answer 
the  premises. 

bid  be  it  enacted,  that  in  all  cases  where  any  person  ^  toihe 
r  or  be  brought  before  any  justice  or  justices  of  the  ^tnesses.^'* 
;ed  with  any  indictable  offence,  whether  committed  in 

Wales,  or  upon  the  high  seas,  or  on  land  beyond  the 
ther  such  person  appear  voluntarily  upon  summons  or 
ipprehended,  with  or  without  warrant,  or  be  in  custody 
le  or  any  other  offence,  such  justice  or  justices,  before 
shall  commit  such  accused  person  to  prison  for  trial,  or 
:  they  shall  admit  him  to  bail,  shall,  in  the  presence 
cused  person,  who  shall  be  at  liberty  to  put  ques- 
Y  witness  produced  against  him,  take  the  statement 
;h  or  affirmation  of  those  who  shall  know  the  facts  and 
;cs  of  the  case,  and  shall  put  the  same  into  writing,  and 
tions  shall  be  read  over  to  and  signed  respectively  by 
es  who  shall  have   been    so  examined,  and  shall  be  j  ^ 

by  the  justice  or  justices  taking  the  same;   and  the  administer  oath 
justices  before  whom   any  such  witness   shall   appear  ^'^  *ffi™ation 
lined  as   aforesaid   shall,   before   such  witness  is  exa- 
linister  to  such  witness  the  usual  oath  or  affirmation, 
I  justice  or  justices  €hall  have  full  power  and  authority  .^^  . . 
1  if  upon  the  trial  of  the  person  so  accused  as  first  ^^ns  whV 

shall  be  proved,  by  the  oath  or  a£irmation  of  any  nave  died,  or 
tness,  that   any  person  whose   deposition   shall    have  ^^  ^certain*' 
I  as  aforesaid  is  dead,  or  so  ill  as  not  to  be  able  to  cases  be  read 

if  also  it  be  proved  that  such  deposition  was  taken  ^°  «^^«»<* 
lence  of  the  person  so   accused,  and   that   he   or  his 
ittomey  had  a  full  opportunity  of  cross-examining  the 

b 
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11  &  12  Vict, 
c  42. 


Adm. 
of  Justice. 


After  examina- 
tion of  the 
accused,  justice 
to  read  depo- 
sitions taken 
against  him, 
and  caution 
him  as  to  any 
statement  he 
may  make ; 


and  inform  him 
that  he  has 
nothing  to  hope 
or  fear  from 
either  promise 
or  threat. 


Phice  where 
examination 
tikennot  to  be 
deemed  an  open 
court,  and  no 
person  to  re- 
main without 
consent. 


Power  to  justice 
to  bind  over  the 
]>rosocutor8  and 
niinesises  by 
recognizance. 


witness,  then,  if  such  deposition  purport  to  be  signed  by  the  jus- 
tice by  or  before  whom  the  same  purports  to  have  been  taken,  it 
shall  be  lawful  to  read  such  deposition  as  evidence  in  such  prose- 
cution, without  further  proof  thereof,  unless  it  shall  be  proved  that 
such  deposition  was  not  in  fact  signed  by  the  justice  purportiog 
to  sign  the  same. 

AVIII.  And  be  it  enacted,  that  after  the  examinations  of  all  the 
witnesses  on  the  part  of  the  prosecution  as  aforesaid,  shall  have  been 
completed,  the  justice  of  the  peace  or  one  of  the  justices  by  or  before 
whom  such  examination  shall  have  been  so  completed  as  aforeaud 
shall,  without  requiring  the  attendance  of  the  witnesses,  read  or  caxm 
to  be  read  to  the  accused  the  depositions  taken  against  him,  and 
shall  say  to  him  these  words,  or  words  to  the  like  effect :  **  Ha>iif 
heard  tne  evidence,  do  you  wish  to  say  anything  in  answer  to  tk 
charge  ?  you  arc  not  obliged  to  say  anything  unless  you  de^ie  li 
do  so,  but  whatever  you  say  will  be  taken  down  in   writing,  mi 
may  be  given  in  evidence  against  you  upon  your  trial ;"  and  what 
ever  the  prisoner  shall  then  say  in  answer  thereto  shall  be  takei 
down  in  writing  (N.),  and  read  over  to  him,  and  shall  be  signed 
by  the  said  justice  or  justices,  and  kept  with  the  dc})08itions  ottke 
witnesses,  and  shall  be  transmitted  with  them  as  hereinafter  men- 
tioned ;  and  afterwards  upon  the  trial  of  the  said  accused  person 
the  same  may,  if  necessary,  be  given  in  evidence  against  ISaa, 
without  further  proof  thereof,  unless  it  shall  be  proved  that  the 
justice  or  justices  purporting  to  sign  the  same  did  not  in  fact  sign 
the  same :   provided  always,  that  the  said  justice  or  justices  before 
such  accused  person  shall  make  any  statement  shall  state  to  him, 
and  give  him  clearly  to  understand,  that  he  has  nothing  to  hope 
from  any  promise  of  favour,  and  nothing  to  fear  from  any  throt 
which  may  have  been  holden  out  to  liim  to  induce  him  to  make 
any  admission  or  confession  of  his  guilt,  but  that  whatever  he  shill 
then  say  may  be  given  in  evidence  against  him  upon  his  trial  not* 
withstanding  such  promise  or  threat:  provided  nevertheless,  that 
nothing  herein  enacted  or  contained  shall  prevent  the  prosecutor 
in  any  case  from  giving  in  evidence  any  admission  or  confessi<Hi  or 
other  statement  of  the  person  accused  or  charged,   made  at  anr 
time,  which  by  law  would  be  admissible  as  evidence  against  sucm 
person. 

XIX.  And  be  it  declared  and  enacted,  that  the  room  or  buildinff 
in  which  such  justice  or  justices  shall  take  such  examinations  an 
statement  as  aforesaid  shall  not  be  deemed  an  open  court  for  that 
purpose ;  and  it  shall  be  lawful  for  such  justice  or  justices,  in  fail 
or  their  discretion,  to  order  that  no  person  shall  have  access  to  or 
be  or  remain  in  such  room  or  building  without  the  consent  or  pet- 
mission  of  such  justice  or  justices,  if  it  appear  to  him  or  them  that 
the  ends  of  justice  will  be  best  answered  by  so  doing. 

XX  And  be  it  enacted,  that  it  shall  be  lawful  for  tl;e  justice  or 
justices  before  whom  any  such  witness  shall  be  examined  as  afore- 
said to  bind  by  recognizance  (O.  1.)  the  prosecutor  and  every  such 
witness  to  appear  at  the  next  Court  of  Oyer  and  Terminer  or  Gaol 
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Delivery,  or  Superior  Court  of  a  County  Palatine,  or  Court  of  General   1 1  *  ^A^^^ 

or  Quarter  Sessions  of  the  Peace,  at  which  the  accused  is  to  be        ^1 .* 

tried,  then  and  there  to  prosecute,  or  to  prosecute  and  give  evi-        '^*»: 
dence,  or  to  give  evidence,  as  the  ciise  may  be,  against  the  party     ^J  J*^' 
accused,  which  said  recognizance  shall  particularly  specify  the  pro- 
fession, art,  mystery,  or  trade  of  every  such  person  entering  into 
or  acknowledging  the  same,  together  with  his  Christian  and  sur- 
name, and  the  parish,  township,  or  place  of  his  residence,  and  if 
liifl  residence  be  m  a  city,  town,  or  borough,  the  recognizance  shall 
.Um>  particularly  specify  the  name  of  the  street,  and  the  number 
(if  any)  of  the  house  in  which  he  resides,  and  whether  he  is  owner 
'  or  tenant  thereof  or  a  lodger  therein  ;  and  the  said  recognizance 
Iteing  duly  acknowledged  oy  the  person  so  entering  into  the  same, 
ihall  be  subscribed  by  the  justice  or  justices  before  whom  the 
:aame  shall  be  acknowledged,  and  a  notice  (O.  2.)  thereof  signed 
fcy  the  said  justice  or  justices,  shall  at  the  same  time  be  given 
to  the  person  bound  thereby ;  and  the  several  recognizances  so  Reco^iamce, 
taken,  together  with  the  written  information  (if  any),  the  depo-  ^^11^'  *^* 
iitions,  the  statement  of  the  accused,  and  the  recognizance  of  bail  mitted  to  tiie 
fif  any)  in  every  such  case  shall  be  delivered  by  the  said  justice  or  [J"i^^^^ 
justices,  or  he  or  they  shall  cause  the  same  to  be  delivered  to  the  be  had 
proper  officer  of  the  court  in  which  the  said  trial  is  to  be  had,  before 
or  at  the  opening  of  the  said  court  on  the  first  day  of  the  sitting 
tiiereof,  or  at  such  other  time  as  the  judge,  recorder,  or  justice  who 
m  to  preside  in  such  court  at  the  said  tnal  shall  order  and  appoint; 
provided  always,  that  if  any  such  witness  shall  refuse  to  enter  into  Witnetses  re- 
or  acknowledge  such  recognizance  as  aforesaid  it  shall  be  lawful  into^rec^^ 
fnr  such  justice  or  justices  of  the  peace,  by  his  or  their  warrant  zancesmy  bo 
(P.  1.),  to  commit  him  to  the  common  gaol  or  house  of  correction  ^™™itt«^ 
for  the  county,  riding,  division,  liberty,  city,  borough,  or  place  in 
which  the  accused  party  is  to  be  tried,  there  to  be  imprisoned  and 
nfely  kept  until  after  the  trial  of  such  accused  party,  unless  in 
llie  meantime  such  witness  shall  duly  enter  into  such  recognizance 
as  aforesaid  before  some  one  justice  of  the  peace  for  the  county, 
riding,  division,  liberty,  city,  borough,  or  place  in  which  such 
gaol  or  house  of  correction  shall  be  situate :  provided  nevertheless, 
that  if  afterwards,  from  want  of  sufficient  evidence  in  that  behalf 
or  other  cause,  the  justice  or  justices  before  whom  such  accused 
party  shall  have  been  brought  shall  not  commit  him  or  hold  him 
to  bail  for  the  offence  with  which  he  is  charged,  it  shall  be  lawful 
for  such  justice  or  justices,  or  any  other  justice  or  justices  of  the 
Hune  county,  riding,  division,  liberty,  city,  borough,  or  place,  by 
hia  or  their  order  (P.  2.)  in  that  behalf,  to  order  and  direct  the 
keeper  of  such  common  gaol  or  house  of  correction  where  such 
iritness  shall  be  so  in  custody  to  discharge  him  from  the  same,  and 
luch  keeper  shall  thereupon  forthwith  discharge  him  accordingly. 

XXI.  And  be  it  enacted,  that  if,  from  the  absence  of  witnesses,  to^J^mimi  ttie^ 
>r  from  any  other  reasonable  cause,  it  shall  become  necessary  or  accusrd  from 
dvisable  to  defer  the  examination  or  further  examination  of  the  norexcroSni 
ritnesses  for  any  time,  it  shall  be  lawful  to  and  for  the  justice  or  eight  dap,  by 

^  9  wanrant. 
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1^  *  ^IJ^^'  justices  before  whom  the  accused  shall  appear  or  be  brought,  by  Ini 

1 .'        or  their  warrant  (Q.  1.),  from  time  to  time  to  remand  the  party 

-4dm.        accused  for  such  time  as  by  such  justice  or  justices  in  their  discretki 

oj  us  tee,    gj^^jj  1^^  deemed  reasonable,  not  exceeding  eight  clear  days,  to  tke 

common  gaol  or  house  of  correction,  or  other  prison,  locknip  hooK^ 

or  place  of  security  in  the  county,  riding,  division,  liberty,  dtf, 

borough,  or  place  for  which  such  justice  or  justices  shall  then  be 

If  remand  be     acting;  or  if  the  remand  be  for  a  time  not  exceeding  three  dor 

onij  ^^    days  it  shall  be  lawful  for  such  justice  or  justices  yorbally  to  ords 

order.  the  constable  or  other  person  in  whose  custody  such  party  aoconi 

may  then  be,  or  any  other  constable  or  person  to  be  named  by  tk 

said  justice  or  justices  in  that  behalf,  to  continue  or  keep  sudi 

party  accused  in  his  custody,  and  to  bring  him  before  the  same  or 

such  other  justice  or  justices  as  shall  be  there  acting  at  the  time 

appointed  for  continuing  such  examination :  provided  always^,  tlni 

any  such  justice  or  justices  may  order  such  accused  party  to  be 

brought  before  him  or  them,  or  before  any  other  justice  or  justices 

of  the  peace  for  the  same  county,  riding,  division,  liberty,  dij, 

borough,  or  place,  at  any  time  before  the  expiration  of  the  time 

for  which  such  accused  party  shall  be  so  remanded,  and  the  gaokr 

or  officer  in  whose  custody  he  shall  then  be  shall  duly  obey  sudi 

Party  apcnscd    ^^^^  •  provided  also,  that,  instead  of  detaining  the  aocueea  par^ 

maybe  admit-   in  custody  during  the  period  for  which  he  shall  be  so  renumdcdt 

thJ  ex^Mation  ^"5^  ^^®  justice  of  the  pcacc  before  whom  such  accused  party  ahiD 

beinga^joumed.  80  appear  or  bc  brougnt  as  aforesaid  may  discharge  him,  upon  hk 

entering  into  a  reco^izance  (Q.  2.  3.),  with  or  without  a  surety 

or  sureties,  at  the  discretion  of  such  justice,  conditioned  for  lie 

appearance  at  the  time  and  place  appointed  for  the  continuanoe  of 

If  party  does     such  examination ;  and  if  such  accused  party  shall  not  afterwards 

not  ap^rupon  appear  at  the  time  and  place  mentioned  in  such  recognizance,  tiien 

juS^av^*     the  said  justice,  or  any  other  justice  of  the  peace  who  may  then 

transmit  the      and  there  be  present,  upon  certifying  (Q.  4.)  on  the  back  of  die 

derk  o^  the      recognizancc  tne  nonappearance  of  such  accused  party,  may  tnui»- 

p«a<^-  mit  such  recognizance  to  the  clerk  of  the  peace  of  the  countj, 

riding,  division,  liberty,  city,  borough,  or  place  within  which  soeb 

recognizance  shall  have  been  taken,  to  be  proceeded  upon  in  fib 

manner  as  other  recognizances,   and    such    certificate   shall  be 

deemed  sufficient  prima  facie  evidence  of  such  nonappearance  of 

the  said  accused  party. 

If  a  person  be        XXII.  And  whereas  it  often  happens  that  a  person  is  diarged 

apprehended  in  before  a  justice  of  the  peace  with  an  offence  alleged  to  have  beea 

charge  ofan ^    committed  in  another  county  or  place  than  that  in  which  sudi 

oiTence  com-      person  has  been  apprehended  or  in  which  such  justice  has  juri^- 

nutted  in  j«   .•  j  -^    •  ^  i  •  •  ^       ^i 

another,  he  may  diction,  and  it  IS  neccssary  to  make  provision  as  to  the  manner 
bo  examined  in  of  taking  the  examinations  of  the  witnesses,  and  of  comniittin^  tbe 
tie, ormer,  party  accused,  or  admitting  him  to  bait  in  such  a  case;  oe it 
therefore  enacted,  that  whenever  a  person  shall  appear  or  shall  be 
brought  before  a  justice  or  justices  of  the  peace  in  the  ooontv, 
riding,  division,  libcrtv,  city,  borough,  or  place  wherein  wch 
justice  or  justices  shall  nave  jurisdiction,  charged  with  an  oflfence 
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alleged  to  have  been  committed  by  him  in  any  county  or  place  ii  *  12  Vict. 

witmn  £ngland  or  Wales  wherein  8uch  justice  or  justices  shall       ^1 ; 

not  have  jurisdiction,  it  shall  be  lawful  for  such  justice  or  justices      ^^^'^: 
sod  he  and  they  are  hereby  required  to  examine  such  witnesses,    ^-^  J*^*^«- 
and  receive  such  evidence  in  proof  of  such  chaise  as  shall  be  pro- 
dnoed  before  him  or  them,  within  his  or  their  jurisdiction;  andandifevidcnco 
if  in  his  or  their  opinion  such  testimony  and  evidence  shall  be  ^*'*^™f^ 
flofficient  proof  of  the  charge  made  against  such  accused  party,  be  commioel 
moh  justice  or  justices  shall  thereupon  commit  him  to  the  common  ^  pniwn- 
gaol  or  house  of  correction  for  the  county,  riding,  division,  liberty, 
city,  borough,  or  place  where  the  offence  is  alleged  to  have  been 
eommitted,  or  shall  admit  him  to  bail,  as  hereinafter  mentioned, 
and  shall  bind  over  the  prosecutor  (if  he  have  appeared  before  him 
cr  them)  and  the  witnesses  by  recognizance  accordingly,  as  is 
hereinbefore  mentioned;  but  if  such  testimony  and  evidence  shall  JJi^^^^^^ht 
aoi  in  the  opinion  of  such  justice  or  justices  be  sufficient  to  put  before  some 
tiie  accused  party  upon  his  trial  for  the  offence  with  which  he  is  JJJJ^  ^^  *^e 
•o  charged,  then  such  justice  or  justices  shall  bind  over  such         ^^  ^' 
witnesses  as  he  shall  have  examined,  by  recognizance,  to  give 
evidence,  as  hereinbefore  is  mentioned,  and  such  justice  or  justices 
■hall,  bv  warrant  (R.  1.)  under  his  or  their  hand  and  seal  or  hands 
and  seals,  order  such  accused  party  to  be  taken  before  some  justice 
Ot  justices  of  the  peace  in  and  for  the  county,  riding,  division, 
fiberty,   city,  borough,  or  place  where  and  near  unto  the  place 
where  the  offence  is  alleged  to  have  been  committed,  and  shall  at 
the  same  time  deliver  the  information  and  complaint,  and  also  the 
dqK)8itions  and  recognizances  so  taken  by  him  or  them,  to  the 
eonstable  who  shall  have  the  execution  of  such  last-mentioned 
warrant,  to  be  by  him  delivered  to  the  justice  or  justices  before 
whmn  he  shall  take  the  accused  in  obedience  to  the  said  warrant, 
and  which  said  depositions  and  recognizances  shall  be  deemed  to 
be  taken  in  the  case,  and  shall  be  treated  to  aU  intents  and 
purposes  as  if  they  had  been  taken  by  or  before  the  said  last- 
■lentioned  justice  or  justices,  and  shall,  together  with  such  depo- 
■tions  and  recognizances  as  such  last-mentioned  justice  or  justices 
diall  take  in  the  matter  of  such  charge  against  the  said  accused 
party  be  transmitted  to  the  clerk  of  the  court  where  the  said  accused 
party  is  to  be  tried,  in  the  manner  and  at  the  time  hereinbefore 
mentioned,  if  such  accused  party  shall  be  committed  for  trial  upon 
Ae  eaid  charge,  or  shall  be  admitted  to  bail;    and  in  case  such  As  to  payment 
aocosed  party  shall  be  taken  before  the  justice  or  justices  last  ^^J^^*^ 
afinresaid  bv  virtue  of  the  said  last-mentioned  warrant,  the  con- accused  into  the 
atable  or  other  person  or  persons  to  whom  the  said  warrant  shall  g^P®'  county, 
hftve  been  directed,  and  who  shall  have  conveyed  such  accused 
party   before  such  last-mentioned  justice  or  justices,  shall  be 
entitled  to  be  paid  his  costs  and  expenses  of  conveying  the  said 
aocoaed  party  before  the  said  justice  or  justices ;   and  upon  the 
said  constable  or  other  person  producing  the  said  accused  party 
before  such  justice  or  justices,  and  delivering  him  into  the  custody 
ct  such  person  as  the  said  justice  or  justices  shall  direct  or  name 
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11  &  12  Vict,  in  that  behalf,  and  upon  the  said  constable  delivering  to-  the  siud 

^1 ."       justice  or  justices  the  warrant,  information  (if  any),  depoffltions, 

Adm.  and  recognizances  aforesaid,  and  proving  by  oath  the  handwriting 
^f  J^^'  of  the  justice  or  justices  who  shall  have  subscribed  the  same,  sucn 
justice  or  justices  to  whom  the  said  accused  party  is  so  produced 
shall  thereupon  forthwith  ascertain  the  sum  which  ought  to  be 
paid  to  such  constable  or  other  person  for  conveying  such  accused 
party  and  taking  him  before  such  justice  or  justices,  as  also  Us 
reasonable  costs  and  expenses  of  returning,  and  thereupon  such 
justice  or  justices  shall  make  an  order  (K.  2.)  upon  the  treasurer 
of  the  county,  riding,  division,  or  liberty,  city,  borough,  or  places 
or  if  such  city,  borough,  or  place  shall  be  contributory  to  the 
county  rate  of  any  county,  riding,  division,  or  liberty,  then  upoai 
the  treasurer  of  such  county,  riding,  division,  or  liberty  respectivdf 
to  which  it  is  contributory,  for  payment  to  such  constable  or  otkff 
person  of  the  sum  so  ascertained  to  be  payable  to  him  in  that 
behalf,  and  the  said  treasurer,  upon  such  order  being  produced  to 
him,  shall  pay  the  amount  to  the  said  constable  or  other  person  pro- 
ducing the  same,  or  to  any  person  who  shall  present  the  same  to  him 
for  payment :  provided  always,  that  if  such  last-mentioned  justice  or 
justices  shall  not  think  the  evidence  against  such  accused  party  suf* 
ficient  to  put  him  upon  his  trial,  and  shall  discharge  him  without 
holding  him  to  bail,  every  such  recognizance  so  taken  by  the  s^d  first- 
mentioned  justice  or  justices  as  aforesaid  shall  be  null  and  void. 
to^a^^lr^  XXIIL  Andbeit  enacted,  that  where  any  person  shall  appear  or 
persons  charged  be  brought  before  a  justice  of  the  peace  charged  with  any  felony,  or 
vith  felony  and  with  any  assault  with  intent  to  commit  any  felony,  or  with  any  at- 

certain  misue^  •  * 

meanors.  tempt  to  commit  any  felony,  or  with  obtainmg  or  attempting  to  obt^ 

property  by  false  pretences,  or  with  a  misdemeanor  in  receiving  pro- 
perty stolen  or  obtained  by  false  pretences,  or  with  peijury  or  sub- 
ornation of  perjury,  or  with  concealing  the  birth  of  a  chUd  by  secret 
burying  or  otherwise,  or  with  wilful  or  indecent  exposure  of  rfie  per- 
son, or  with  riot,  or  with  assault  in  pursuance  of  a  conspiracy  to  nuse 
wages,  or  assault  upon  a  peace  officer  in  the  execution  of  his  duty,  or 
upon  any  person  acting  in  his  aid,  or  with  neglect  or  breach  of  duty » 
a  peace  officer,  or  with  any  misdemeanor  for  the  prosecution  of 
which  the  costs  may  be  allowed  out  of  the  county  rate,  such  justice 
of  the  peace  may,  in  his  discretion,  admit  such  person  to  bail,  upon 
his  procuring  and  producing  such  surety  or  sureties  as  in  the 
opinion  of  such  justice  will  be  sufficient  to  ensure  the  appearance 
of  such  accused  person  at  the  time  and  place  when  and  where  he 
is  to  be  tried  for  such  offence ;  and  thereupon  such  justice  shall 
take  the  recognizance  (S.  1.  2.)  of  the  said  accused  person  and  his 
surety  or  sureties,  conditioned  for  the  appearance  oi  such  accused 
person  at  the  time  and  place  of  trial,  and  that  he  will  then  sur- 
render and  take  his  trial,  and  not  depart  the  court  without  leaye; 
Justices  mar  ^^^  ^°  ^^  cases  where  a  person  charged  with  any  indictable  oflSence 
admit  to  bail  in  shall  be  committed  to  prison  to  take  his  trial  for  the  same,  it  shall 
after^coi^t-  ^^  lawful,  at  any  time  afterwards,  and  before  the  first  day  of  the 
ment  for  trial,    sitting  or  session  at  which  he  is  to  be  tried,  or  before  the  day  to 
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which  such  sitting  or  session  may  be  adjourned,  for  the  justice  or  ^^  *  ^?o^"^' 

justices  of  the  peace  who  shall  have  signed  the  warrant  for  his        1 ^' 

ccnmnitment,  in  his  or  their  discretion,  to  admit  such  accused  ^4^^. 
person  to  bail  in  manner  aforesaid ;  or  if  such  conunitting  justice  *^  ^'^' 
or  justices  shall  be  of  opinion  that  for  any  of  the  offences  herein- 
before mentioned  the  said  accused  person  ought  to  be  admitted  to 
bail)  he  or  they  shall  in  such  cases,  and  in  all  other  cases  of  mis- 
demeanors, certify  (S.  3.)  on  the  back  of  the  warrant  of  commit- 
ment his  or  their  consent  to  such  accused  party  being  bailed, 
stating  also  the  amount  of  bail  which  ought  to  be  required,  it  shall 
be  lawftil  for  any  justice  of  the  peace,  attending  or  being  at  the 
gaol  or  prison  where  such  accused  party  shall  be  in  custody,  on 
nroduction  of  such  certificate,  to  admit  such  accused  person  to  bail 
m  manner  aforesaid ;  or  if  it  shall  be  inconvenient  for  the  surety 
or  sureties  in  such  a  case  to  attend  at  such  gaol  or  prison  to  join 
with  such  accused  person  in  the  recognizance  of  baU,  then  such 
committing  justice  or  justices  may  make  a  duplicate  of  such  cer- 
tificate (S.  4.)  as  aforesaid,  and  upon  the  same  being  produced  to 
any  justice  of  the  peace  for  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place,  it  shall  be  lawful  for  such  last- 
mentioned  justice  to  take  the  recognizance  of  the  surety  or  sureties 
in  conformity  with  such  certificate,  and  upon  such  recognizance 
being  transmitted  to  the  keeper  of  such  gaol  or  prison,  and  pro- 
duced together  with  the  certificate  on  the  warrant  of  commitment 
as  aforesaid  to  any  justice  of  the  peace  attending  or  being  at  such 

Sol  or  prison,  it  shall  be  lawful  for  such  last-mentioned  justice 
ereupon  to  take  the  recognizance  of  such  accused  party,  and 
to  order  him  to  be  discharged  out  of  custody  as  to  that  commit- 
ment, as  hereinafter  mentioned ;   and  where  any  person  shall  be  ^^x"W, 
charged  before  any  justice  of  the  peace  with  any  mdictable  mis-  persons  charged 
demeanor  other  than  those  hereinbefore  mentioned,  such  justice,  ^.*^  ^^^ 
after  taking  the  examinations  in  writing  as  aforesaid,  instead  of  "^«neanors. 
cmnmitting  him  to  prison  for  such  offence,  shall  admit  him  to  bail 
in  manner  aforesaid,  or  if  he  have  been  committed  to  prison,  and 
dudl  apply  to  any  one  of  the  visiting  justices  of  such  prison,  or  to 
any  other  justice  of  the  peace  for  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place,  before  the  first  day  of  the  sitting 
or  session  at  which  he  is  to  be  tried,  or  before  the  day  to  which 
such  sitting  or  session  may  be  adjourned,  to  be  admitted  to  bail, 
aach  justice  shall  accordingly  admit  him  to  bail  in  manner  afore- 
said ;  and  in  all  cases  where  such  accused  person  in  custody  shall  Certain  recog- 
be  admitted  to  bail  by  a  justice  of  the  peace  other  than  the  com- SSSSttedio 
mitting  justice  or  justices  as  aforesaid,  such  justice  of  the  peace  committing 
so  admitting  him  to  bail  shall  forthwith  transmit  the  recognizance  J^*"*^**»* 
or  recognizances  of  bail  to  the  committing  justice  or  justices,  or 
one  of  them,  to  be  by  him  or  them  transmitted,  with  the  examin- 
ations, to  the  proper  officer :  provided  nevertheless,  that  no  justice  No  bail  in  cases 
or  justices  of  the  peace  shall  admit  any  pnerson  to  bail  for  treason,  Sy^JSSJ'ljf^'^* 
nor  shall  such  person  be  admitted  to  bail,  except  by  order  of  one  Secretary  of 
o£  Her  Majesty's  Secretaries  of  State,  or  by  Her  Majesty's  Court  ®***®»  *^- 
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11  &  12  Yict.  of  Queen's  Bench  at  Westminster,  or  a  judge  thereof  in  TaealioD: 

^J_^'        provided  also,  that  when,  in  cases  of  misdemeanor,  the  defendant 

Adm.        shall   be   entitled  to  a  traverse  at  the  next  assizes  or  quarter 

of  Jmttce.     g^gg^Qjig^  m^d  gh^  not  be  bound  to  take  his  trial  until  the  seomd 

Where  defen-    assizes  or  sessions,  in  every  such  case  the  recognizance  (S.  1.)  of 
t^Te^^^^  ^  ^^  ^^^  ^  conditioned  that  he  shall  appear  and  plead  at  the  next 
assizes  or  sessions,  and  then  traverse  the  indictment,  and  that  he 
shall  surrender  and  take  his  trial  at  such  second  assizes  or  sessioiii^ 
unless  such  accused  party  shall,  before  he  enter  into  such  recog- 
nizance, choose  and  consent  to  take  his  trial  at  such  first  assizes  or 
sessions,  in  which  case  the  recognizance  may  be  in  the  oidinaiy 
form  hereinbefore  mentioned, 
men  jostioe        XXIV.  And  be  it  enacted,  that  in  all  cases  where  a  justice  or  job- 
to  bail  a^i^^  tices  of  the  peace  shall  admit  to  bail  any  person  who  snail  then  be  in 
oommitment  a   any  prison  charged  with  the  offence  for  which  he  shall  be  so  sd- 
a^  diaU  be^'  mitted  to  bail,  such  justice  or  justices  shall  send  to  or  cause  to  be 
sent  to  hi^  if  lodged  with  the  keeper  of  such  prison  a  warrant  of  delivenmoe 
uT  0^^    ^^  (^S.  5.)  under  his  or  their  hand  and  seal  or  hands  and  seals,  re^ub- 
ofience.  ing  the  said  keeper  to  discharge  the  person  so  admitted  to  bail,  if 

he  be  dettuned  for  no  other  offence,  and  upon  such  warrant  of 
deliverance  bein^  delivered  to  or  lodged  with  such  keeper  he  shall 
forthwith  obey  the  same. 
If^  after  hearing     XXV  •  And  be  it  enacted,  that  when  all  the  evidence  offered  upon 
^^i^ie^u   ^®  P^^  of  the  prosecution  against  the  accused  party  shall  have  been 
is  not  thought   hcanl,  if  the  justice  or  justices  of  the  peace  then  present  shall  be  of 
^^'^.    W-^  tl»t  jt «  not  sufficient  to  put  sudi  accused  party  umeJJ. 
mitmentheshall  tnal  lor  any  mdictable  offence,  such  justice  or  justices  shaU  fortb- 
be  discharged;   ^j|.)j  qy^qt  such  accused  party,  if  in  custody,  to  be  dischaiged  ae  to 
wnidered^?.  ^®  information  then  under  inquiry ;  but  if,  in  the  opinion  of  such 
ficient,  justice  justice  or  justices,  such  evidence  is  sufficient  to  put  the  aocuaed 
!?^Jl^*"i.  party  upon  his  trial  for  an  indictable  offence,  or  if  the  evidence 
I^^;SSbi'  ^ei  rdse  a  strong  or  probable  presumption  of  the  guilt  of  sodi 
accused  party,  then  such  justice  or  justices  shall,  by  his  or  tbeir 
warrant  (T.  1.),  commit  him  to  the  common  gaol  or  house  of  co^ 
rection  for  the  county,  riding,  division,  liberty,  <aty,  boroi^b,  er 
place  to  which  by  law  he  may  now  be  committed,  or  in  the  esse  of 
an  indictable  offence  committed  on  the  high  seas,  or  on  landbejood 
the  sea,  to  the  common  gaol  of  the  county,  riding,  division,  libei^t 
city,  borough,  or  place  within  which  such  justice  or  justices  efaiH 
have  jurisdiction,  to  be  there  safely  kept  until  he  shall  be  thenoe 
delivered  by  due  course  of  law,  or  admit  him  to  bail  as  herein- 
before mentioned. 
Regulations  for      XXVI.  And  be  it  enacted,  that  the  constable  or  any  of  the  coo- 
Mnereto^^'   stables  or  other  persons  to  whom  the  said  warrant  of  commitment  sbaO 
be  directed  shall  convey  such  accused  person  therein  named  or  de- 
scribed to  the  gaol  or  other  prison  mentioned  in  such  warrant,  and  tbere 
deliver  him,  together  with  such  warrant,  to  the  gaoler,  keep^^  or 
governor  of  such  gaol  or  prison,  who  shall  thereupon  give  eoA 
constable  or  other  person  so  delivering  such  prisoner  into  his  cos* 
tody  a  receipt  (T.  2.)  for  such  prisoner,  setting  forth  the  state  ind 
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condition  in  which  such  prisoner  was  when  he  was  delivered  into  ^^  *  12  Vict 

the  custody  of  such  gaoler,  keeper,  or  governor ;  and  in  all  cases        !! * 

where  such  constable  or  other  person  shall  be  entitled  to  his  costs        ^^^: 
or  expenses  for  conveying  such  person  to  such  prison  as  aforesaid  it    ^-^  JJ^*^* 
ahall  be  lawAil  for  the  justice  or  justices  who  shall  have  committed  As  to  payment 
the  accused  party,  or  for  any  justice  of  the  peace  in  and  for  the  said  ^^^^eralo 
county,  riding,  division,  or  other  place  of  exclusive  jurisdiction  pnson. 
wherein  the  offence  is  alleged  in  the  said  warrant  to  have  been 
ccxmmitted,  to  ascertain  the  sum  which  ought  to  be  paid  to  such 
constable  or  other  person  for  conveying  sudi  prisoner  to  such  gaol 
or  prison,  and  also  the  sum  which  snould  reasonably  be  allowed  him 
for  his  expenses  in  returning,  and  thereupon  such  justice  shall  make 
an  order  (T.  2.)  upon  the  treasurer  of  such  county,  riding,  division, 
liberty,  or  place  of  exclusive  jurisdiction,  or  if  such  place  of  exclu- 
sive jurisdiction  shall  be  contributory  to  the  county  rate  of  any 
county,  riding,  or  division,  then  upon  the  treasurer  of  such  county, 
riding,  or  division  respectively,  or,  in  the  county  of  Middlesex, 
upon  the  overseers  of  the  poor  of  the  parish  or  place  within  which 
the  offence  is  alleged  to  have  been  committed,  for  payment  to  such 
eonstable  or  other  person  of  the  sums  so  ascertained  to  be  payable 
to  him  in  that  behalf;  and  the  said  treasurer  or  overseers,  upon 
such  order  being  produced  to  him  or  them  respectively,  shall  pay 
Uie  amount  thereof  to  such  constable  or  other  person  producing  the 
aame,  or  to  any  person  who  shall  present  the  same  to  him  or  them 
fer  payment :  provided,  nevertheless,  that  if  it  shall  appear  to  the 
fostice  or  justices  by  whom  any  such  warrant  of  commitment  against 
sach  prisoner  shall  be  granted  as  aforesaid  that  such  prisoner  hath 
money  sufficient  to  pay  the  expenses,  or  some  part  thereof,  of  con- 
veying him  to  such  gaol  or  prison,  it  shall  be  lawful  for  sucJi  justice 
or  justices,  in  his  or  their  discretion,  to  order  such  money  or  a  suf- 
ficient part  thereof  to  be  applied  to  such  purpose. 

^CSL  V IL  And  be  it  enacted,  that  at  any  time  after  all  the  examin-  After  ezamina- 
■tioiis  aforesaid  shall  have  been  completed,  and  before  the  first  day  *i*?fd7r'd' 
of  the  assizes  or  sessions  or  other  first  sitting  of  the  court  at  whicn  Lt  entiti^to 
any  person  so  committed  to  prison  or  admitted  to  bail  as  aforesaid  wpies  of  the 
IB  to  be  tried,  such  person  may  require  and  shall  be  entitied  to  have,  ^^^  °'"' 
of  and  from  the  officer  or  person  having  the  custody  of  the  same, 
copies  of  the  depositions  on  which  he  shall  have  been  committed  or 
bailed,  on  payment  of  a  reasonable  sum  for  the  same,  not  exceeding 
at  the  rate  of  three  half-pence  for  each  folio  of  ninety  words. 

XXVin.  And  be  it  enacted,  that  the  several  forms  in  the  sche-  Forms  in 
dule  to  this  act  contained,  or  forms  to  the  same  or  the  like  effect,  J^^j^®  ,. , 
shall  be  deemed  good,  valid,  and  sufficient  in  law.  ^^^°^ 

XXIX.  And  be  it  enacted,  that  any  one  of  the  magistrates  ap-  Metropolitan 
pointed  or  hereafter  to  be  appointed  to  act  at  any  of  the  police  P^J^  nws- 
courts  of  the  metropolis,  and  sitting  at  a  police  court  within  the  stipendiary 
Metropolitan  Police  District,  and  every  stipendiary  ma^strate  J^^istratea  in 
appointed  or  to  be  appointed  for  any  other  city,  town,  Eberty,  Siay^act  alone. 
borough,  or  place,  and  sitting  at  a  police  court  or  other  place  ap- 
pointed in  tluit  behalf,  shall  have  full  power  to  do  alone  what- 
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11  *  ^^^^'  soever  is  authorized  by  this  act  to  be  done  by  any  one  or  more 

'. '.       justice  or  justices  of  the  peace;  and  that  the  several  forms  in  the 

>4rfm.        schedule  to  this  act  contained  may  be  varied,  so  far  as  it  may  be 
oj  us  ice.     jjg^ggg^j.y  ^Q  render  them  applicable  to  the  police  courts  aforesaid, 
or  to  the  court  or  other  place  of  sitting  of  such  stipendiary  magis- 
trate ;  and  that  nothing  in  this  act  contained  shall  alter  or  afieet 
in  any  manner  whatsoever  any  of  the  powers,  provisions,  or  enact- 
ments contained  in  an  act  passed  in  the  tenth  year  of  the  reign  of 
fff^t'^iJL,     His  late  Majesty  King  George  the  Fourth,  intituled  An  Act  far 
&c.,  contained   improving  the  Police  in  and  near  the  Metropolis,  or  in  an  act  pa^ed 
^li-^r&^a     ^^  ^^^  third  year  of  the  reign  of  Her  present  Majesty,  intituled 
Vict.  c.  47;      An  Act  for  further  improving  the  Police  in  and  near  the  MetropoHM^ 
c.  n^  and*3&4  ^^  ^^  ^^  ^^^  passed  in  the  same  year  of  the  reign  of  Her  present 
Vict/c.  84.       Majesty,  intituled  An  Act  for  regulating  the  Police  Courts  in  h 
Metropolis,  or  in  an  act  passed  in  the  fourth  year  of  the  reign  cf 
Her  present  Majesty,  intituled  An  Act  for   better    defining  du 
Powers  of  Justices  within  the  Metropolitan  Police  District. 
The  Lord  XXX.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  Lwd 

aldemim'o?^    Mayor  of  the  City  of  London,  or  for  any  alderman  of  the  said  dty 
London,  may     for  the  time  being,  sitting  at  the  Mansion  House  or  Guildhall 
act  alone.         justice  rooms  in  the  said  city,  to  do  alone  any  act,  at  either  of  the 
said  justice  rooms,  which  by  any  law  now  in  force,  or  by  any  law^ 
not  containing  an  express  enactment  to  the  contrary  hereafter  to 
be  made,  is  or  shall  be  directed  to  be  done  by  more  than  one 
lathing  to        lustice ;  and  that  nothing  in  this  act  contained  shall  alter  or  affect 

aticct  power,      H  ^     .  °  « ^ , 

&c.,  contained   m  any  manner  whatsoever  any  oi  the  powers,  provisions,  or  enact- 
"^  2  *  3  Vict,   ments  contained  in  an  act  passed  in  the  third  year  of  the  reign  of 
Her  present  Majesty,  entitled  An  Act  for  regulating  the  Police  n 
the  City  of  London. 
Chief  MMfis-         XXXI.  And  be  it  enacted,  that  the  chief  magistrate  of  the  me- 
street^may  bea  tropolitan  police  court  at  Bow-street  for  the  time  being  shall  be  •  - 
mstice  for        justice  of  the  peacc  of  and  for  the  county  of  Berks,  if  his  name  be  I 
qSlificaSon?^    inserted  in  the  commission  of  the  peace  for  that  county,  without 
possessing  the  qualification  by  estate  required  by  law  in  that  be- 
half, and  without  taking  any  oath  of  qualification. 
toB^r^"^        XXXII.  And  be  it  enacted,  that  the  town  of  Berwick-upon- 
upon-Twced,     Tweed  shall  be  deemed  to  be  within  England  for  all  the  purposes  of 
Scot?and^lrc-    ^®  ^^**  ^^^  nothing  in  this  act  shall  be  deemed  or  taken  to  extend 
land,  &c!  ex-    to  Scotland  or  Ireland,  or  to  the  Isles  of  Man,  Jersey,  or  Guernsey! 
tScto  *of        ^^^  ^^^  except  the  several  provisions  respectively  hereinbefore 
warrants.  contained  respecting  the  backing  of  warrants,  and  also  nothing  ib 

this  act  shall  be  deemed  to  alter  or  affect  the  jurisdiction  or  practice 
of  Her  Majesty's  Court  of  Queen's  Bench. 
Commencement      XXXIII.  And  be  it  enacted,  that  this  act  shall  commence  and 
take  effect  on  the  second  day  of  October  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-eight. 
After  com-  XXXIV.  And  be  it  enacted,  that  the  following  statutes  and  parts 

Sis  ac?the°  of  Statutes  shall  from  and  after  the  day  on  which  this  act  shall  corn- 
following  acts  mence  and  take  effect  be  and  the  same  are  hereby  repealed ;  (tint 
Ster^Socd.     ^s  ^  ^Jy)  *  certain  act  of  Parliament  made  and  passed  in  the 
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^rteenth  year  of  the  reign  of  His  late  Majesty  King  George  ^^  *  12  Vict 

the  Third,  intituled  An  Act  for  the  more  effectual  Execution  of        1 .* 

Criminal  Laws  in  the  two  parts  of  the  United  Kingdom ;  and  a  cer-        -A^^: 

bun  other  act  made  and  passed  in  the  twenty-eighth  year  of  the     ^f  J^   • 

reign  of  his  said  late  Majesty  King  George  the  Third,  intituled  13  Geo.  3, 

dn  Act  to  enable  Justices  of  the  Peace  to  act  as  such  in  certain  Cases  ^'  ^^' 

yntofthe  Limits  of  the  Counties  in  which  they  actually  are  ;  and  so  ^49*^'  ^' 

much  of  a  certain  other  act  made  and  passed  in  the  forty-fourth 

rear  of  the  reign  of  his  said  Majesty  King  George  the  Third, 

Qtituled  An  Act  to  render  more  easy  the  apprehending  and  brings  44  Geo.  3, 

^ff  to  trial  Offenders  escaping  from  one  part  of  the  United  Kingdom  ^-  ^'^* 

?  the  other  J  and  also  from  one  County  to  another ^  as  relates  to  the 

pprehension  of  offenders  escaping  from  Ireland  into  England,  or 

rom  England  into  Ireland,  and  to  the  backing  of  warrants  against 

nch  offenders ;  and  so  much  of  a  certain  other  act  made  and  passed 

I  the  forty-fifth  year  of  the  reign  of  his   said    Majesty  King 

reorge  the  Third,  intituled  An  Act  to  amend  two  Acts  of  the  thir-  ^^^'  ^ 

vn/A  and  forty-fourth  years  of  His  present  Majesty,  for  the  more 

fectual  Execution  of  the   Criminal  Laws,  and  more  easy  appre- 

ending  and  bringing  to  Trial  Offmders  escaping  from  one  part  of 

le    United  Kingdom  to  the  other,  and  from  one  County  to  another^ 

9  relates  to  the  bailing  of  offenders  escaping  from  Ireland  into 

iiigland,  or  from  England  into  Ireland ;  and  also  a  certain  other 

ct  made  and  passed  in  the  fifty-fourth  year  of  the  reign  of  His 

lid  late  Majesty  King  George  the  Third,  intituled  An  Act  for 

ke  more  easy  apprehending  and  trying  of  Offenders  escaping  from  64  Geo.  3, 

me  part  of  the    United  Kingdom  to  the  other ;  and  also  a  certain  ^' 

ther  act  made  and  passed  in  the  first  year  of  the  reign  of  His  late 

Majesty  King  George  the  Fourth,  intituled  An  Act  to  amend  an  I  &2 Geo.  4, 

tct  made  in  the  twenty-eighth  Year  of  tlie  Reign  of  King  George  tlie  ^  ^* 

nUrd,  intituled  "  An  Act  to  enable  Justices  of  the  Peace  to  act  as 

uch  in  certain    Cases  out  of  the  Limits  of  the  Counties   in  which 

hey  actually  are ;"  and  so  much  of  a  certain  other  act  made  and 

asscd  in  the  third  year  of  the  reign  of  His  said  late   Majesty 

Qng  George  the  Fourth,  intituled  An  Act  for  the  more  speedy  3  Geo.  4,  c.  46. 

"ietum  and  levying  of  Fines,  Penalties,  and  Forfeitures,  and  Recogni- 

ances  estreated,  as  relates  to  the  form  of  recognizances,  and  to  the 

lOtice  to  be  given  to  persons  acknowledging  the  same ;  and  so 

inch  of  a  certain  other  act  made  and  passed  m  the  seventh  year 

f  the  reign  of  His  said  late  Majesty  King  George  the  Fourth, 

dtituled  An  Act  to  enable   Commissioners  for  trying  Offences  upon  7  Geo.  4,  c  38. 

he    Sea,  and  Justices  of  the  Peace,  to  take  examinations  touching 

uch    Offences,  and    to    commit  to  safe    Custody    Persons  charged 

herewith,  as  relates  to  the  taking  of  such  examinations,  and  the 

onunitment  of  persons  so  charged,  by  justices  of  the  peace;  and 

o  much  of  a  certain  other  act  made  and  passed  in  the  said  seventh 

•'ear  of  the  reign  of  His    said    late  Majesty  King  George  the 

fourth,  intituled  An  Act  for    improving    the    Administration  ofl  Geo.  4,  c.  64. 

Criminal  Justice  in  England,  as  relates  to  the  taking  of  bail  in 

»8es  of  felony,  and  to  the  taking  of  the  examinations  and  infor- 
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11  ^  ^42^^  mations  agdnst  persons  charged  with  felonies  and  misdemeanors, 

^! 1        and  binding  persons  by  recognizance  to  prosecute  or  give  evidence; 

Adm.       and  so  mucn  of  a  certain  act  made  and  passed  in  the  sixth  year  of 
of  j««^-     ^g  reign  of  His  late  Majesty  King  William  the  Fourth,  intituled 
6  &  6  WilL  4,   An  Act  for  "preventing  the  vexatiotis  Removal  of  Indictments  into  the 
^'  Court  ofKinff^s  Bench^  and  for  extending  the  Provisions  of  an  Act  tf 

the  Fifth  Year  of  King  William  and  Queen  Mary,  far  Preventing 
Delays  at  the  Quarter  Sessions  of  the  PecLce,  to  other  Indictments,  aii 
for  extending  the  Provisions  of  an  Act  of  the  Seventh   Year  of  Emf 
(reorge  the  Fourth  as  to  taking  Bail  in  Cases  of  Felony,  as  rektei 
to  the  taking  of  bail  in  cases  of  felony ;  and  so  much  of  a  ceitaii 
other  act  made  and  passed  in  the  seventh  year  of  the  reign  of 
6  &  7  Will.  4,   His  said  late  Majesty  King  William  the  Fourth,  intituled  An  Ad 
c.  114.  far  enabling  Persons  indicted  for  Felony  to  make  their  Defence  k 

Counsel  or  Attorney,  as  relates  to  the  right  of  parties  chained  witt 
offences  to  have  copies  of  the  depositions  or  examinations  agaimt 
them ;  and  all  other  act  or  acts  or  parts  of  acts  which  are  inooB- 
sistent  with  the  provisions  of  this  act ;  save  and  except  so  muck  of 
the  said  several  acts  as  repeal  any  other  act  or  parts  of  acts,  and 
also  except  as  to  proceedings  now  pending  to  which  the  same  or 
any  of  them  are  applicable. 
Aet  may  be  XXXV.  And  be  it  enacted,  that  this  act  may  be  amended  or  r- 

amended,  &c.    pealed  by  any  act  to  be  passed  in  the  present  session  of  Pariiamesiit 
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No.  L 

Indictment  under  thel  Sf%  Viet  c.  112,  far  attempting  to  traffic  m  SeameiCs 

Register  Tickets. 

CENTRAL  Criminal  Court, )      The  jurors  for  our  Lady  the  Queen    Precedents. 
to  vrit.  j  upon  their  oath  present,  that  heretofore        ^    : 

nd  after  the  passing  of  an  act  passed  in  the  8th  year  of  our  Sovereign  indictment 
mdj  Queen  Victoria,  intituled  An  Act  to  amend  and  consolidate  the  Latos  under  the  7  &  8 
fiiUing  to  Merchant  Seamen^  and  for  keeping  a  Register  of  Seamen  ;  foJI^ttemDtiiiff 
nd  after  the  first  day  of  January  in  the  year  of  our  Lord  1845,  to  wit,  to  traffic  m 
i  the  14th  day  of  January,  in  the  year  of  our  Lord  1848,  to  wit,  at  the  seamen's  re- 
tnstom   House  of  the  Out-port  of  Rochester,  to  wit,  at  the  parish  of  ^^^^^   ^  ^  ' 
Woolwich,  in  the  county  of  Kent,  and  within  the  jurisdiction  of  the  said 
nirt,  one  Charles  Keer,  then  being  a  subject  of  Her  Majesty,  and  being 
ich  subject,  and  intending  to  serve  in  the  capacity  of  a  seaman  on  board 
•me  ship  subject  to  the  provisions  of  the  said  act,  and  not  being  a  master, 
lyaician,  surgeon,  or  apothecary,  or  any  or  either  of  them,  did  personally 
>ply  on  the  day  and  year  last  aforesaid,  to  the  Collector  of  Customs  of 
le  said  Out-port  of  Rochester  aforesaid,  to  wit,  at  the  parish  aforesaid,  in 
le  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  and 
,d   then  and  there  require  to  be  furnished  with  a  register  ticket^  and 
nving  duly  answered  all  the  questions  set  forth  in  the  schedule  (F.)  to 
le  said  act  annexed,  and  having  duly  complied  with  all  the  provisions  of 
le  said  act  in  that  behalf  contained,  did  entitle  himself  to  have  granted 
» him  and  to  receive,  and  then  and  there  had  granted  to  him,  and  then 
ad  there  he  did  receive  and  have  a  register  ticket,  to  wit,  the  register 
eket  No.  384,484,  pursuant   to  the  provisions  of  the  said  act,  and  ac- 
Yrding  to  the  true  purport  and  intent  thereof,  in  the  words  and  figures 
allowing;  that  is  to  say: — 

''mariner's  register  ticket, 

''  Issued  pursuant  to  the  Act  of  7th  &  8th  of  Victoria,  cap.  112. 

No.  of  Ticket,  384,484. 

fhree  hundred  and  eighty-four  thousand  four  hundred  and  eighty-four.) 

*^  Name,  Charles  Keer,  bom  at  Blaxhall,  in  the  county  of  Suffolk, 

on  the  16th  day  of  January,   1829.     Capacity,  steward.     Height, 

5   feet,    7  inches.     Hair,  brown.     Complexion,  fresh.    Eyes,  blue. 

Marks  on  person,  none. 

'*  Bearer's  signature,  Charles  Keer. 

*'  This  ticket  was  issued  from  the  general  Register  and  Record  Oflice 
of  Seamen,  to  the  Collector  and  Comptroller  of  Customs  of  the  Port 
of  Rochester,  for  the  purposes  of  the  above-mentioned  act. 

E.  Coleman,  pro  Registrar. 

"  Issued  to  the  above-named  Charles  Keer,  by  the 

Collector  and  Comptroller  of  Customs  of  the  Port  of  /  oenerrf 
Rochester,  on  the  14th  January,  1848.  (b^^o»^] 

"  Examined  and  entered  by  "  John  Batten,         \ofSeainen 

"John  Batten."  "  Collector. 

VOL.  m.  c 
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Precedents.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
' — :  that  after  the  said  Charles  Keer  had  so  obtained  such  register  ticket,  and 
Indictment  while  the  same  was  lawfully  in  his  possession,  Frederick  Stapleton,  late 
under  the  7  &  8  of  the  parish  aforesaid,  in  the  county  aforesaid,  labourer,  to  wit,  on  the 
^tte*^  *^ti^^to°'^  ^^^  ^*y  ^^  January,  in  the  year  of  our  Lord  1848  aforesaid,  at  the 
traflScinMa-  parish  sSbresaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of 
men's  register  the  said  court,  did  obtain  possession  of  the  said  register  ticket  from  the 
^^^^^'  said  Charles  Keer,  and  whilst  he,  the  said  Frederick  Stapleton,  was  so 

possessed  of  the  said  register  ticket  so  granted  to  the  said  Charles  Keer, 
to  wit,  on  the  29th  day  of  January,  in  the  year  aforesaid,  at  the  pariah 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  aid 
court,  did  wilfully,  knowingly,  and  unlawfully  attempt  to  transfer  kt 
gain,  to  wit,  2s.  of  lawful  money  of  Great  Britain,  the  said  register 
ticket  to  one  George  Moore,  to  enable  him,  the  said  Greorge  Moore,  to 
appear  the  owner  and  possessor  thereof,  and   to  secure  the    benefits 
incident   thereto,  against  the  peace  of  our  Lady  the  now  Queen,  aod 
against  the  form  of  the  statute  in  such  case  made  and  provided. 
Second  count.         Second  Count — And  the  jurors  aforesaid,  upon  their  oath  aforeaid, 
further  present,  that  heretofore  and  after  the  passing  of  the  said  act  d 
Parliament,  in  the  said  1st  count  mentioned,  intituled  An  Act  to  amai 
and  coTisolidate  the  Laws  relating  to  Merchant  Seamen^  and  for  keepmi 
a  Register  of  Seamen^  to  wit,  on  the  said   14th  day  of  January,  in  tk 
year  of  our  Lord  1848  aforesaid,  to  wit,  at  the  said  Custom  House  of  the 
Out-port  of  Rochester  aforesaid,  at  the  parish  aforesaid,  in  the  conntj 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  the  said  Chules 
Keer  then  being  a  subject  of  Her  Majesty,  and  being  such  subject,  and 
intending  to  serve  in  the  capacity  of  a  seaman  on  board  some  ship  sub- 
ject to  the  provisions  of  the  said  act,  not  being  a  master,  phyaidai, 
surgeon,  or  apothecary,  and  not  intending  to  serve  in  the  capacftj  of 
master,  physician,  surgeon,  or  apothecary,  or  any  or  either  of  tbem,  did 
personally  apply  on  the  day  and  year  last  aforesaid,  to  the   C<d]ectflr  of 
Customs  of  the  said  Out-port  of  Rochester  aforesaid,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  thesud 
court,  and  did  then  and  there  require  to  be  furnished  with  a  certain 
other  register  ticket,  and  having  duly  answered  all  the  questions  setforA 
in  the  schedule  (F.)  to  the  said  act  annexed,  and  having  duly  complied  with 
all  the  provisions  of  the  said  act  in  that  behalf  contain^,  did  entitle  himself 
to  have  granted  to  him,  and  to  receive,  and  then  and  there  had  granted 
to  him,  and  then  and  there  he  did  receive  and  have,  a  raster  ticket,  to 
wit,  the  register  ticket  No.  384,484,  pursuant  to  the  provisions  of  the 
said  act,  and  according  to  the  true  intent  and  purport  thereof,  in  the 
words  and  figures  following,  that  is  to  say,  [Here  the  ticket  is  again  set 
out.]     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  after  the  said  Charles  Keer  had  so  obtained  such  last-men- 
tioned register  ticket,  and  while  the  same  was  lawfully  in  his  possessioa. 
the  said  Frederick  Stapleton,  to  wit,  on  the  20th  day  of  Janoaiy,  in  the 
year  of  our  Lord  1848  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  obtained  posses- 
sion of  the  said  last-mentioned  register  ticket  from  the  said  Charles  Keer, 
and  while  he  the  said  Frederick  Stapleton  was  so  possessed  of  the  said 
last-mentioned  register  ticket,  so  granted  to  the  said  Charles  Keer,  to 
wit,  on  the  said  20th  day  of  January,  in  the  year  of  our  Lord  1848  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  did  wilfully,  knowingly,  and  unlawfnUj 
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sttempt  lo  traffic  in  for  gain,  to  wit,  for  a  certain  sum  of  money,  to  wit,    Precedent*, 
2«.  of  lawful  money  of  Great  Britain  for  the  said  registt^r  ticket,  to  enable        |^o.  I. 
the  said  George  Moore  to  appear  the  owner  and  possessor  thereof,  and  Indictment 
aeeure  the  benefits  incident  thereto,  against  the  peace  of  our  said  Lady  ^^^'  *^®  ^  *^^ 
the  now  Queen,  and  against  the  form  of  the  statute  in  such  case  made  attempting  to 
and  provided.  traffic  in  sca- 

TTiird  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  "ckets^'^^®^ 
do  further  present,  that  heretofore  and  after  the  passing  of  the  said  act  of 'py^^  count. 
Parliament  in  the  said  1st  count  mentioned,  intituled  An  Act  to  amend 
OMd  consolidate  the  Laws  relating  to  Merchant  Seamen,  and  for  keep- 
mg  a  Register  of  Seamen,  to  wit,  on  the  said  14th  day  of  January, 
in  the  year  of  our  Lord  1848  aforesaid,  to  wit,  at  the  Custom  House 
of  the  Out-port  of  Rochester,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  the  said  Charles 
JKeer,  then  being  a  subject  of  Her  Majesty,  and  being  such  subject 
and  intending  to  serve  in  the  capacity  of  a  seaman  on  board  some  ship 
aalgect  to  the  provisions  of  the  said  act,  and  not  being  a  master,  phy- 
sieiaQ,  surgeon,  or  apothecary,  and  not  intending  to  serve  in  the  capacity 
of  a  master,  physician,  surgeon,  or  apothecary,  or  any  or  either  of  them, 
did  personally  apply,  on  the  day  and  year  last  aforesaid,  to  John  Batten, 
lie  the  said  John  Batten  then  and  there  being  an  officer  duly  appointed 
to  perform  the  duty  and  service  at  the  customs  of  the  said  Out-port  of 
Bocbester  aforesaid,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
aaidy  and  within  the  jurisdiction  of  the  said  court,  and  did  then  and 
there  require  to  be  furnished  with  a  certain  other  register  ticket, 
and  haying  duly  answered  all  the  questions  set  forth  in  the  sche- 
dule (F.)  to  the  said  act  annexed,  and  having  duly  complied  with  all  the 
proviaions  of  the  said  act  in  that  behalf  contained,  did  entitle  himself  to 
have  granted  to  him  and  to  receive,  and  then  and  there  had  granted  to 
him,  and  then  and  there  he  did  receive  and  have,  a  register  ticket,  to  vnt, 
the  register  ticket  Na  384,484,  pursuant  to  the  provisions  of  the  said 
Wt»  and  acicording  to  the  true  purport  and  intent  thereof,  in  the  words 
and  figures  following,  that  is  to  say,  [Here  the  ticket  is  again  set  out.] 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  after  the  said  Charles  Keer  had  so  obtained  such  last-mentioned 
register  ticket,  the  said  Frederick  Stapleton,  to  wit,  on  the  said  20th 
day  of  January,  in  the  year  of  our  Lord  1848  aforesaid,  at  the  parish 
nforeaaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
courts  obtained  possession  of  the  said  last-mentioned  register  ticket,  and 
while  he  the  said  Frederick  Stapleton  was  possessor  of  the  said  last-men- 
ticmed  register  ticket,  so  granted  to  the  said  Charles  Keer,  to  wit,  on  the 
aaid  20th  day  of  January,  in  the  year  of  our  Lord  1848  aforesaid,  at  the 
pariah  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of 
the  said  sourt,  did  wilfully,  knowingly,  and  unlawfully  attempt  to  traffic 
in  f<N*  gain,  to  wit,  for  a  certain  sum  of  money,  to  wit,  2s,  of  lawful 
aacmej  of  Great  Britain  for  the  said  last-mentioned  register  ticket,  to 
enable  the  said  Greorge  Moore  to  appear  the  owner  and  possessor  thereof, 
•nd  to  secure  the  benefits  incident  thereto,  against  the  peace  of  our  Lady 
the  now  Queen,  and  against  the  form  of  the  statute  in  such  case  made 
and  provided* 

Fourth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Fourth  count. 
do  further  present,  that  heretofore  and  after  the  passing  of  the  act  of 
Plarliament  in  the  said  1st  count  mentioned,  intituled  An  Act  to  amend 
and  consolidate  the  Laws  relcUing  to  Merchant  Seamen,  and  for  keeping  a 

c2 


XXXll  APPENDIX. 

Preeedentt.     Register  of  Seamen^  to  wit,  on  the  said  14th  day  of  Janaarj,  in  the 
^[^l        year  of  our  Lord   1848  aforesaid,  to  wit,  at  the  Castom  House  of  the 
Indictment        Out-port  of  Rochester  aforesaid,  at  the  parish  aforesaid,  in  the  county 
miderthe7  &  8  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  the  said  Chariw 
attempting  to°^  Keer,  then  being  a  subject  of  Her  Majesty,  and  being  such  subject  and 
tnffic  in  sea-      intending  to  serve  in  the  capacity  of  a  seaman  on  board  some  ship  sub- 
™®^'"  ^^®8>8ter    j^i  ^Q  ^jjg  provisions  of  the  said  act,  and  not  being  a  master,  physician, 
surgeon,  or  apothecary,  and  not  intending  to  serve  in  the  capacity  of 
master,  physician,  surgeon,  or  apothecary,  or  any  or  either  of  them,  did 
personally  apply  on  the  day  and  year  last  aforesaid,  to  the  Collector  and 
Comptroller  of  Customs  of  the  said  Out-port  of  Rochester  aforesaid,  to  wit, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdictioa 
of  the  said  court,  and  did  then  and  there  require  to  be  furnished  with  a  cer- 
tain other  register  ticket,  and  having  duly  answered  aU  the  questions  set 
forth  in  the  schedule  (F.)  to  the  sud  act  annexed,  and  having  duly  complied 
with  all  the  provisions  of  the  said  act  in  that  behalf  contained,  did  entitle 
himself  to  have  granted  to  him  and  to  receive,  and  then  ami  there  bad 
granted  to  him,  and  then  and  there  he  did  receive  and  have,aregi8t^  ti^d; 
to  wit,  the  register  ticket  No.  384,484,  pursuant  to  the  provisions  of  tk 
said  act,  and  according  to  the  true  intent  and  purport  therec^,  in  tiie 
words  and  figures  following,  that  is  to  say,  [Here  the  ticket  is  again  set 
out.]  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  after  the  said  Charles  Keer  had  so  obtained  such  last-mei- 
tioned  register  ticket,  and  while  the  same  was  lawfully  in  his  pooocsaioa, 
the  said  Frederick  Stapleton,  to  wit,  on  the  said  20th  day  of  January,  n 
the  year  of  our  Lord  1^48,  at  the  parish  aforesaid,  in  the  county  afiie* 
said,  and  within  the  jurisdiction  of  the  said  court,  did  wilfully,  knov- 
ingly,  and  unlawfuUy  attempt  to  trafiHc  with  the  said  Charles  Keer  fiar 
the  transfer  of  the  said  last-mentioned  raster  ticket  for  gain,  to  wit,  fort 
certain  sum  of  money,  to  wit,  2«.  of  lawful  money  of  Great  Britain,  and 
the  said  Charles  Keer  did  then,  at  the  parish  aforesaid,  in  the  county  afiif- 
said,  and  within  the  jurisdiction  of  this  court,  receive  the  same,  and  did 
hand  over  the  said  last-mentioned  register  ticket  to  the    said  Frederick 
Stapleton,  and  the  said  Frederick  Stapleton  then  accepted  and  recdved 
the  same,  against  the  peace  of  our  said  Lady  the  now  Queen,  and  against 
the  form  of  the  statute  in  such  case  made  and  provided. 
Fifth  count.  Fifth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

further  present,  that  the  said  Frederic>k  Stapleton,  to  wit,  on  the  20lk 
day  of  June,  in  the  year  of  our  Lord  1848  aforesaid,  at  the  parish  afeie- 
said,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  oomt 
one  register  ticket,  then  being  a  certain  register  ticket,  issued  in  porsuancc 
of  the  provisions  of  an  act  made  and  passed  in  a  certain  session  of  Parht- 
ment,  holden  in  the  7th  and  8th  years  of  the  reign  of  Her  Majesty  Queei 
Victoria,  and  intituled  An  Act  to  amend  cmd  coMoUdate  the  Laws  relaiais 
to  Merchant  Seamen,  and  for  keepiftg  a  Register  cf  Seamen^  wilfoDj, 
knowingly,  and  unlawfully  did  attempt  to  traffic  with,  and  to  tianafo 
for  gain,  to  wit,  for  a  certain  sum  of  2«.,  against  the  peace  of  oar  Lai^ 
the  now  Queen,  and  against  the  form  of  the  statute  in  sach  case  made 
and  provided. 
Sixth  eouni  Sixth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

^  further  present,  that  the  said  Frederick  Stapleton,  to  wit,  on  the  and 
20th  day  of  January,  in  the  year  of  our  Lord  1848,  at  the  parish  afore- 
said, in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  one  other  register  ticket,  then  being   a  certain   register  tifirt 
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issaed  in  pursuance  of  the  said  statute,  wilfully,  knowingly,  and  unlaw-    Precedents. 

foUj  did  attempt  to  traffic  with  for  gain,  to  wi^  for  a  certain  sum  of  2«.,        ^^r^T 

against  the  peace  of  our  Lady  the  now  Queen,  and  against  the  form  of  indictment 

the  statute  in  such  case  made  and  provided.  under  the  7  &  8 

'^  Vict  0.112,  for 

attempting  to 
traffic  in  sea- 
men's  regbter 
— — -  tickets. 


No.  n. 

',  Indictment  under  49  Geo.  3,  c.  126,  for  trekking  in  Appointments  to  Public 

Offices. 

1  /CENTRAL  Criminal  Court,   )      The  jurors  for  our  Lady  the  Queen      .^  II- 
r  \y  to  wit.  j  upon  their  oath  present,  that  T.  W.  S.,  uSd^^olo.S, 

r  lute  of  the  parish  of  Saint  Margaret,  Westminster,  in  the  county  of  Mid-  c.  126,  for 
dlesex,  gentleman,  hereto  and  after  the  20th  day  of  June,  in  the  year  of  *™®?^^  ^^ 
oar   LfOrd   1809,  to  wit,  on  the   18th  day  of  March,  in  the  year  of  our  to  public 
Ijord  1848,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  offices. 
the  jurisdiction  of  the  said  court,  took  of  and  from  one  W.  J.  a  promise 
of  and  contracted  and  agreed  with  the  said  W.  J.  to  receive  from  him  a 
certain  sum  of  money,  to  wit,  the  sum  of  200/.,  for  a  recommendation  to  be 
made  by  him  the  said  T.  W.  S.,  of  him  the  said  W.  J.,  to  be  appointed  to  a 
certain  office  under  the  appointment,  superintendence,  and  control  of  the 
Commissioners  of  Her  Majesty's  Treasury,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
Xdidj  the  Queen,  her  crown  and  dignity. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  Second  count. 

do  farther  present,  that  the  said  T.  W.  S.,  after  the  said  20th  day  of  June, 

in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th  day  of  March,  in  the 

jrear  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the  county  aforesaid, 

and  within  the  jurisdiction  of  the  said  court,  took  of  and  from  the  said 

If?'.  J.  a  promise  of  and  contracted  and  agreed  vrith  the  said  W.  J.  to 

receive  from  him  a  certain  large  sum  of  money,  to  wit,  the  sum  of  200/., 

for  a  recommendation  then  and  there  pretended  to  be  made  by  him  the 

aaid  T.  W.  S.,  of  him  the  said  W.  J.,  to  be  appointed  to  a  certain  office 

tinder  the  appointment,  superintendence,  and  control  of  the   Commis- 

■moners  of  Her  Majesty's  Treasury,  contrary  to  the  form  of  the  statute  in 

sach  case  made  and  provided,  and  against  the  peace  of  our  Sovereign 

Liady  the  Queen,  her  crown  and  dignity. 

Third  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Third  count. 
do  further  present,  that  the  said  T.  W.  S.,  after  the  said  20th  day  of 
Jane,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  ISth  day  of  March,  in 
the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  took  of  and  from  the 
said  W.  J.  a  promise  of  and  contracted  and  agreed  vrith  the  said  W.  J. 
to  receive  from  him  a  large  sum  of  money,  to  wit,  the  sum  of  200/. 
under  the  pretence  of  his,  the  said  T.  W.  S.,  making  a  recommendation 
of  him  the  said  W.  J.,  to  be  appointed  to  a  certain  office  under  the  ap- 
pointment, superintendence,  and  control  of  the  Commissioners  of  Her 
Migesty's  Treasury,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Sovereign  Lady  the  Queen, 
her  crown  and  dignity. 
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Precedtntt, 


No.  II. 
Indu'tnicnt 
under  49  Geo.  3, 
c.  126,  for 
tralficking  in 
api)ointmont8  to 
public  offices. 

Foui'th  count. 


Fifth  count. 


Sixth  count. 


Seventh  count. 


Fourth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the  said 
20th  day  of  June,  in  the  year  of  our  Lord  1S09,  to  wit,  on  the  18th  daj 
of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  d 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with  the 
said  W.  J.  to  receive  from  him  a  large  sum  of  money,  to  wit,  the  sum  of 
200/.,  for  the  interest,  solicitation,  recommendation,  and  negotiation  of  him 
the  said  T.  W.  S.,  to  be  made  in  and  about  the  procuring  the  nomination 
and  appointment  of  him  the  said  W.  J.  to  a  certain  office,  under  the  ap- 
pointment, superintendence,  and  control  of  the  Commissioners  of  Her 
Majesty's  Treasury,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Fifth  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the  said  20th 
day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th  day  of 
March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  a 
promise  of  and  contracted  and  agreed  with  the  said  W.  J.  to  receive  of 
him  a  large  sum  of  money,  to  wit,  the  sum  of  200/.,  under  the  pretence 
of  making  and  causing  to  be  made  interest,  solicitation,  recommendatioo, 
and  negotiation  in  and  about  procuring  the  nomination  and  appoint- 
ment of  him  the  said  W.  J.,  to  a  certain  office  under  the  appointment, 
superintendence,  and  control  of  the  Commissioners  of  Her  Majesty's  Trea- 
sury, contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignitr. 

Sixth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  T.  W.  S ,  afterwards  and  after  the  said 
20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th  day 
of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  tlw 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  of 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with 
the  said  W.  J.  to  receive  from  him  a  large  sum  of  money,  to  wit,  the 
sum  of  600/.,  for  a  recommendation  to  be  made  by  him  the  said  T.  W.  S. 
of  him  the  said  W.  J.,  to  be  appointed  to  a  certain  office  bearing  relaiion 
to  Her  Majesty's  Treasury,  and  under  the  superintendence  and  contrcJ 
of  the  Lords  Commissioners  of  Her  Majesty's  Treasury,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Sovereign  Lady  the  Queen,  her  crown  and  dignity. 

Seventh  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  af^r  the 
said  20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the 
18th  day  of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took 
of  and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with 
the  said  W.  J.,  to  receive  from  him  a  certain  large  sum  of  money,  to  wit, 
the  sum  of  600/.,  for  a  recommendation  then  and  there  pretended  to  be 
made  by  him  the  said  T.  W.  S.,  of  him  the  said  W.  J.,  to  be  appointed 
to  a  certain  office  bearing  relation  to  Her  Majesty's  Treasury,  and  under 
the  superintendence  and  control  of  the  Lords  Commissioners  of  Her 
Majesty's  Treasury,  contrary  to  the  form  of  the  statute  in  such  ca* 
made  and  provided,  and  against  the  peace  of  our  Sovereign  Lady  the 
Queen,  her  crown  and  dignity. 
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Eighih  Cotm^.— And  the  jurors  afotesaid,  upon  their  oath  aforesaid,     Precedents, 
do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the  said       sVYl 
20th  day  of  June,  in  thd  year  of  our  Lord  1809,  to  wit,  on  the  18th  day  Indictment 
of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the  »nd^49Geo.3, 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  of  t^fgcklng  in 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with  the  appointments  to 
said  W.  J.,  to  receive  from  him  a  large  sum  of  money,  to  wit,  the  sum  of  P"***^*^  offices. 
m>L  .nder  the  pretence  of  making  \  recommendatL  of  him  the  said  ^th  «.n.t 
W.  J.,  to  be  appointed  to  a  cei'tain  office  having  relation  to  Her  Majesty's 
Treasury,  and  under  the  superintendence  and  control  of  the  Lords  Com- 
missioners of  Her  Majesty's  Treasury,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  Sovereign 
Lady  the  Queen,  her  crown  and  dignity. 

Ninth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Ninth  count 
farther  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the  said  20th 
day  of  June,  in  the  year  of  our  Lord  1809,  to  vrit,  on  the  18th  day  of 
March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  of 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with 
the  said  W.  J.  to  receive  from  him  a  large  sum  of  money,  to  vrit,  the 
sum  of  600/.  for  the  interest,  solicitation,  recommendation,  and  negotia- 
tion of  him  the  said  T.  W.  S.,  to  be  made  in  and  about  the  procuring 
the  nomination  and  appointment  of  him  the  said  W.  J.,  to  a  certain 
office  bearing  relation  to  Her  Majesty's  Treasury,  and  under  the  superin- 
tendence and  control  of  the  Lords  Commissioners  of  Her  Majesty's 
Treaflury,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
Tided,  and  against  the  peace  of  our  Sovereign  Lady  the  Queen,  her 
crown  and  dignity. 

Tenth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Tenth  count 
farther  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the  said  20th 
day  of  June,  in  the  year  of  our  Lord  1809,  to  vrit,  on  the  18th  day  of 
March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  a 
promise  of  and  contracted  and  agreed  with  the  said  W.  J.  to  receive  of 
him  a  large  sum  of  money,  to  wit,  the  sum  of  600/.  under  the  pretence  oi 
making  and  causing  to  be  made  interest,  solicitation,  recommendation, 
and  negotiation  in  and  about  the  nomination  and  appointment  of  him  the 
said  W.  J.,  to  a  certain  office  bearing  relation  to  Her  M^esty's  Treasury, 
and  under  the  superintendence  and  control  of  the  Lords  Commissioners 
of  Her  Majesty's  Treasury,  contrary  to  the  form  of  the  statute  in  such 
(sase  made  and  provided,  and  against  the  peace  of  our  Sovereign  Lady  the 
Queen,  her  crown  and  dignity. 

Eleventh  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  EleTenth  count. 
do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the  said 
20th  day  of  June,  in  the  year  of  our  Lord  1 809,  to  wit,  on  the  18th  day 
of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  of 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with  the 
said  W.  J.,  to  receive  from  him  a  large  sum  of  money,  to  wit,  the  sum  of 
600/.  for  a  recommendation  to  be  made  by  him  the  said  T.  W.  S.,  of  him 
the  said  W.  J.,  to  be  appointed  to  a  certain  office  of  the  yearly  value  of 
200/.,  bearing  relation  to  the  Treasury,  and  being  an  office  within  the  true 
intent  and  meaning  of  a  certain  act  of  Parliament,  made  and  passed  in  the 
forty-ninth  year  of  the  reign  of  our  late  Lord  King  George  the  Third, 
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No.  II. 
Indictment 
under  49  Geo.  3, 
.c.  126,  for 
trafficking  in 
apnointments  to 
poDlic  offices. 

Twelfth  count. 


Thirteenth 
count. 


Fourteenth 
count 


Fifteenth 
count 


intituled  An  Act  for  the  further  Prevention  of  the  Sale  and  Brokerage 
of  Offices,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Ladj  the  Queen,  her  crown  and 
dignity. 

Thoelfth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesiidi 
do  further  present,  tliat  the  said  T.  W.  S.,  afterwards  and  after  the  nid 
20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th  dij 
of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  of 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with  the 
said  W.  J.  to  receive  from  him  a  large  sum  of  money,  to  wit,  the  sum  of 
600/.  for  a  recommendation  then  and  there  pretended  to  be  made  by  him 
the  said  T.  W.  S.,  of  him  the  said  W.  J.,  to  be  appointed  to  a  certui 
office  of  the  yearly  value  of  200/!.,  bearing  relation  to  the  Treasury,  and  being 
an  office  within  the  true  intent  and  meaning  of  a  certain  act  of  Pariiament 
made  and  passed  in  the  forty-ninth  year  of  the  reign  of  His  late  Majesty 
King  Greorge  the  Third,  intituled  An  Act  for  the  further  Prevention  of 
the  Sale  and  Brokerage  of  Offices,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Thirteenth  Count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the 
said  20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th 
day  of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  of 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with  the 
said  W.  J.  to  receive  from  him  a  large  sum  of  money,  to  wit,  the  sum  of 
600/.  under  the  pretence  of  making  a  reconmiendation  of  him  the  nid 
W.  J.  to  be  appointed  to  a  certain  office  of  the  yearly  value  of  200^ 
bearing  relation  to  the  Treasury,  and  being  an  office  within  the  true 
intent  and  meaning  of  a  certain  act  of  Parliament  made  and  passed  in  the 
forty-ninth  year  of  the  reign  of  His  late  Majesty  King  George  the  Third, 
intituled  An  Act  for  the  further  Prevention  of  the  Sale  and  Brokerage  tf 
Offices,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Fourteenth  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  T.  W.  S.,  aflerwards  and  sher  the 
said  20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th 
day  of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  of 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  vrith  the 
said  W.  J.  to  receive  from  him  a  large  sum  of  money,  to  wit,  the  sum  of 
600/.  for  the  interest,  solicitation,  recommendation,  and  negotiation  of 
him  the  said  T.  W.  S.,  to  be  made  in  and  about  the  nomination  and  ap- 
pointment of  him  the  said  W.  J.  to  a  certain  office  of  the  yearly  value  of 
200/.,  bearing  relation  to  the  Treasury,  and  being  an  office  within  the 
true  intent  and  meaning  of  a  certain  act  of  Parliament  made  and  passed 
in  the  forty-ninth  year  of  the  reign  of  His  late  Majesty  King  George  the 
Third,  intituled  An  Act  for  the  further  Prevention  of  the  Sale  and 
Brokerage  of  Offices,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity. 

Fifteenth  Count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
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said,  do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the    Precedents. 
flsid  20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  the  18th       KoTi 
dajr  of  March,  in  the  year  of  our  Lord   1848,  at  the  parish  aforesaid,  in  Indictment 
the  oountj  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  under 49 Geo.  3, 
a  promise  of  and  contracted  and  agreed  with  the  said  W.  J.  to  receive  trafficlluig  in 
of  him  a  hurge  sum  of  money,  to  wit,  the  sum  of  600/.  under  the  pretence  appointments  to 
of  making  and  causing  to  be  made  interest,  solicitation,  recommendation,  P^*^c  offices. 
and   negotiation  in  and  about  the  nomination  and  appointment  of  him 
the  said  W.  J.  to  a  certain  office  of  the  yearly  value  of  200/.,  bearing 
xelation  to  the  Treasury,  and  being  an  office  within  the  true  intent  and 
meaning  of  a  certain  act  of  Parliament  made  and  passed  in  the  forty-ninth 
year  of  the  reign  of  our  late  Lord  King  Greorge  the  Third,  intituled  An 
^ei  for  the  further  Prevention  of  the  Sale  and  Brokerage  of  Offices, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  tbe  Queen,  her  crown  and  dignity. 

Sixteenth  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore-  Sixteenth 
said,  do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the  ^^^' 
aaid  20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th 
day  of  March,  in  the  year  of  our  Lord  1 848,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took 
of  and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with 
the  said  W.  J.  to  receive  from  him  a  certain  large  sum  of  money,  to  wit, 
the  sum  of  600/.  for  a  recommendation  to  be  made  by  him  the  said 
T.  W.  S.,  of  him  the  said  W.  J.,  to  be  appointed  to  a  certain  place 
nnder  the  appointment,  superintendence,  and  control  of  the  principal 
officers  of  Her  Majesty's  Treasury,  against  the  form  of  the  statute  in 
aach  case  made  and  provided,  and  against  the  peace  of  our  Sovereign 
L«ady  the  Queen,  her  crown  and  dignity. 

Seventeenth  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore-  Seventeenth 
aaid,  do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the  count 
aaid  20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th 
daj  of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  of 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with 
the  said  W.  J.  to  receive  from  him  a  large  sum  of  money,  to  wit,  the 
sum  of  600/.  for  a  recommendation  then  and  there  pretended  to  be  made 
by  bim  the  said  T.  W.  S.,  of  him  the  said  W.  J.,  to  be  appointed  to  a 
certain  place  under  the  appointment,  superintendence,  and  control  of  the 
princip^  officers  of  Her  Majesty's  Treasury,  against  the  form  of  the 
atatnte  in  such  case  made  and  provided,  and  against  the  peace  of  our 
Sovereign  Lady  the  Queen,  her  crown  and  dignity. 

Eighteenth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  afore-  Eighteenth 
said,  do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  *o™*- 
the  said  20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the 
18th  day  of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took 
of  and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with 
the  aaid  W.  J.  to  receive  ftrom  him  a  large  sum  of  money,  to  wit,  the 
anm  of  600/.  under  the  pretence  of  making  a  recommendation  of  him  the 
aaad  W.  J.,  to  be  appointed  to  a  certain  place  under  the  appointment, 
aaperintendence,  and  control  of  the  principal  officers  of  Her  Majesty's 
Treasury,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  pe^ice  of  our  Sovereign  Lady  the  Queen,  her 
crown  and  dignity. 
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Precedents. 

No.  II. 
Indictment 
under  49  Geo.  3, 
c.  126,  for 
trafficking  in 
appointments  to 
puolic  offices. 

Nineteenth 
count. 


Twentieth 
count. 


Nineteenth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the  daid 
20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th  day  d 
March,  1848,  at  the  parish  afoi*esaid,  in  the  county  aforesaid,  and  withii 
the  jurisdiction  of  the  said  court,  took  of  and  firom  the  said  W.  J.  a  pro^ 
mise  of  and  contracted  and  agreed  with  the  said  W.  J.  to  receive  htm 
him  a  certain  large  sum  of  money,  to  wit,  the  sum  of  6001  for  the 
interest,  solicitation,  recommendation,  and  negotiation  of  him  the  and 
T.  W.  S.,  to  be  made  in  and  about  the  procuring  the  nomination  and  ap- 
pointment of  him  the  said  W.  J.  to  a  certain  place  under  the  appmntmeBt, 
superintendence,  and  control  of  the  principal  officers  of  Her  MMje$tf$ 
Treasury,  against  the  form  of  the  statute  in  such  ease  made  and  pnh 
yided,  and  against  the  peace  of  our  Sovereign  Lady  the  Queen,  kr 
crown  and  dignity. 

Twentieth  Count. — And  the  jurors  aforesaid,  upon  their  oath  i£m«- 
said,  do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  a£^  the 
said  20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  tk 
1 8th  day  of  March,  in  the  year  of  our  Lord,  1848,  at  the  parish  afore- 
said, in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  and 
court,  took  a  promise  of  and  contracted  and  agreed  with  the  said  W.  J. 
to  receive  from  him  a  certain  large  sum  of  money,  to  wit,  the  sum  of  600L, 
under  the  pretence  of  making  and  causing  to  be  made  interest,  solicit- 
ation, recommendation,  and  negotiation  in  and  about  procuring  tk 
nomination  and  appointment  of  him  the  said  W.  J.  to  a  certain  pboe 
under  the  appointment,  superintendence,  and  control  of  the  priiici|iil 
officers  of  Her  Majesty's  Treasury,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Soverdp 
Lady  the  Queen,  her  crown  and  dignity. 


No.  III. 


Indictment  for  a 


No.  HI. 
Indictment  for  Libel,  and  a  Flea  of  JugtiJicaJtion  under  Lord  Cawtpbett9  Ad.  (f) 

CITY  and  County  of  the  City  of  Exeter,  )       The  jurors  for  our  La^ 
, ^^^  to  wit.  J    the    Queen    upon   their 

of  justification  oath  present,  that  before  and  at  the  time  of  publishing  the  false,  sean- 
Sm^l^^AcL  ^^"^»  malicious,  and  defamatory  libel  hereinafter  mentioned,  Henn 
Phillpotts  had  become  and  was  and  still  is,  by  Divine  permission,  Loid 
Bishop  of  Exeter,  to  wit,  bishop  of  the  diocese  of  Exeter,  in  that  part  i 
the  United  Kingdom  of  Great  Britain  and  L'eland  called  England,  and 
that  before  the  time  of  the  publislung  of  the  said  false,  scandalous  mi- 
licious,  and  defamatory  libel  hereinafter  mentioned,  to  wit,  on  the  \^ 
day  of  May,  in  the  year  of  our  Lord  1846,  a  certain  petition  of  one  James 
Shore,  to  the  Lords  Spiritual  and  Temporal  oS  the  United  Eangdom  d 


(a)  The  following  were  the  pleadings  in  the  famous  case  of  the  Proseention  of  tbt  Ft*- 
prietor  of  the  Western  Timee,  by  the  Bishop  of  Exeter,  for  a  libd.  Tliey  were  settled  k 
epiinent  counsel  on  both  sides,  and  will  be  valuable,  as  precedents  that  have  been  objectv 
to  the  keenest  scrutiny,  and  found  to  be  unimpeachaole. 
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Great  Britain  and  Ireland  in  Parliament  assembled,  had  been  and  waa    Precedents. 
pvesented  by  a  certain  peer  of  the  realm,  to  wit,  by  Henry,  Lord      nTIii 
Brougham  and  Yaui^  to  the  said  Lords  Spiritual  and  Temporal  in  Par-  indictment  for  a 
fiament  assembled;  and  that  the  said  Henry,  Lord  Brougham  and  Yaux  ^^h  ^  &.plea 
did,  to  wit,  on  the  day  and  year  aforesaid,  and  on  the  occasion  of  the  ^n^er^Lrad  ^" 
said    presenting  the  said  petition    to  the  said    Lords   Spiritual    and  Campbell's  Act. 
I^omporal,  address  and  make  to  the  said  Lords  Spiritual  and  Temporal 
in    Parliament  assembled  certain  observations  with  reference  to   and 
oonceming  the  said  petition  and  the  several  matters  and  things  in  the 
asid  petition  contained;  and  that  the  said  Henry,  Bishop  of  Exeter,  then 
being  one  of  the  said  Lords  Spiritual,  did,  on  the  day  and  year  afore- 
SAid,  and  on  the  occasion  aforesaid,  address  and  make  to  the  said  Lords 
Spiritual  and  Temporal  in  Parliament  assembled  certain  observations  and 
statements,  in  answer  and  with  reference  to  the  said  observations  of  the 
and  Henry,  Lord  Brougham  and  Yaui^  and  with  reference  to  the  said 
mtttten  and  things  contained  in  the  said  petition  of  the  said  James 
Shore.     And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
proBont,  that  Thomas  Latimer,  of  the  parish  of  Saint  John,  in  the  city  Indictment. 
and  county  of  the  city  aforesaid,  labourer,  well  knowing  the  premises, 
but  contriving  and  wickedly,  maliciously,  and  unlawfully  intending  to 
aggrieve  and  vilify  the  said  Henry,  Bishop  of  Exeter,  and  to  injure 
him  in  his  good  name,  fame,  and  credit,  and  to  bring  him  into  public 
dal,  infamy,  and  disgrace,  in  his  diocese,  and  among  the  clergy  of  his 
id  diocese,  and  the  other  cleigy  of  this  realm,  and  also  among  his  neigh- 
bours and  other  good  and  worthy  subjects  of  this  realm,  afterwards,  to 
wit,  on  the  24th  day  of  July,  in  the  year  of  our  Lord  1846,  with  foree 
and  arms,  at  the  parish  aforesaid,  in  the  city  and  county  of  the  city 
aforesaid,  in  a  certain  newspaper  caUed,  to  wit,    JTie  Western    TimeSy 
falsely,  wickedly,  and  maliciously  did  write  and  publish  and  cause  and  pro- 
cure to  be  written  and  published,  a  certain  false,  wicked  and  malicious, 
scandalous  and  defamatory  libel,  of  and  concerning  the  said  Henry,  Bishop 
oi  Exeter,  and  of  and  concerning  him  as  such  bishop  as  aforesaid,  and 
c^  and  concerning  the  matters  and  things  aforesaid,  in  the  words  and 
figures  following,  that  is  to  say,  '*  Bishop  Phillpotts."    (Then  follows  the 
fibel)  concluding  thus,  "  unfortunately  he   (meaning  thereby   the   said 
Henry,  Bishop  of  Exeter)  goes  quite  the  other  way,  and  his  (meaning 
thereby  the  said  Henry,  Bishop  of  Exeter)  reply  is  so  directly  the  oppo- 
site of  the  truth,  that  he  (meaning  thereby  the  said  Henry,  Bishop  of 
Exeter)  stands  branded  as  a  consecrated,  careless  perverter  of  facts,  and 
cme  who  does  no  credit  to  the  mitre  which  he  (meaning  thereby  the  said 
Henry,  Bishop  of  Exeter)  is  paid  200/.  a  week,  or  thereabouts,  to  wear," 
hc^  knowing  the  same  to  be  fabe,  &c.  contra  pacem^  &c. 

Hilary  Term,  lOth  Vict, 

PUa  First, — ^And  now,  that  is  to  say,  on  the  11  th  day  of  January,  in  First  plea. 
this  same  term,  before  our  said  Lady  the  Queen,  at  Westminster,  cometh 
the  said  Thomas  Latimer,  by  Thomas  Baker,  his  attorney,  and  having 
heard  the  said  indictment  read,  saith  he  is  not  guilty  of  the  said  premises 
in  the  said  indictment  above  specified  and  charged  upon  him,  and  of  this 
the  said  Thomas  Latimer  puts  himself  upon  the  country,  &c. 

Piea  Second, — And  for  a  further  plea  in  this  behalf  to  so  much  of  the  Second  plea. 
first  and  fourth  counts  of  the  said  indictment,  as  charged  upon  the  said 
Thomas  Latimer  the  writing  and  publishing  and  causing  and  procuring 
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Precedents,  to  be  written  and  published  so  much  of  the  said  alleged  libels  in  the  said 
j^~TZj  first  and  fourth  counts  respectively  mentioned,  as  imputes  to  or  charges 
Indictment  for  a  against  Henry,  Lord  Bishop  of  Exeter,  therein  respectively  also  mentioDed, 
libel,  and  a  plea  that  the  reply  of  him  the  said  Henry,  Lord  Bishop  of  Exeter,  to  the  ob- 
^j^*5^°"  nervations  of  Henry,  Lord  Brougham  and  Vaux  in  the  said  first  and  fourth 
Campbell's  Act  counts  respectively  mentioned,  in  reference  to  the  petition  of  James 
Shore  therein  also  respectively  mentioned,  was  so  directly  opposite  to  the 
truth  that  the  said  Henry,  Lord  Bishop  of  Exeter,  stands  branded  as  a 
careless  perverter  of  facts,  the  said  Thomas  Latimer  by  virtue  of  tiie 
statute  in  such  case  made  and  provided  says,  that  before  the  writing  and 
publishing  of,  and  causing  and  procuring  to  be  written  and  published,  so 
much  of  the  said  alleged  libels  respectively  as  is  in  the  introductory  part  of 
this  plea  mentioned,  to  wit,  on  the  12th  day  of  September,  in  the  year  of  our 
Lord  1832,  the  most  noble  Edward  Adolphus,  Duke  of  Somerset,  then 
and  thenceforth  and  until  and  at  the  time  of  the  writing  and  publishing 
of,  and  causing  and  procuring  to  be  written  and  published,  so  much  of 
the  said  alleged  libels  as  last  aforesaid,  and  still  being  a  peer  of  the  realm 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  to  wit,  Duke  of 
Somerset  and  Baron  Seymour  of  Hacke,  in  the  county  of  Somerset,  had 
erected  and  built,  at  his  own  expense,  a  certain  chapel  for  the  public 
worship  of  God,  on  certain  lands  of  him  the  said  Edward  Adolphna, 
Duke  of  Somerset,  situate  in  the  hamlet  of  Bridgetown,  in  the  parish  of 
Berry  Pomeroy,  in  the  county  of  Devon,  and  in  the  said  diocese  of 
Exeter,  in  the  said  first  and  fourth  counts  respectively  mentioned,  to  wit, 
Second  Plea.  ^^  ^^^  ^^^  parish  in  the  said  first  and  fourth  counts  respectively  men- 
tioned. And  the  said  Thomas  Latimer  further  saith  that  afterwards  and 
before  the  writing  and  publishing  of,  and  causing  and  procuring  to  be 
written  and  published,  so  much  of  the  said  alleged  libels  as  aforesaid,  to 
wit,  on  the  day  and  year  last  aforesaid,  the  said  Edward  Adolphns, 
Duke  of  Somerset,  with  the  consent  of  the  Reverend  John  Edwards. 
Clerk,  then  being  the  vicar  of  the  said  vicarage  and  parish  church,  ap- 
plied to  and  requested  the  said  Henry,  Lord  Bishop  of  Exeter,  then  being 
Lord  Bishop  of  the  said  diocese  of  Exeter,  and  the  ordinary  of  the  said 
vicarage  and  parish  church,  to  grant  his  licence,  that  the  said  chapel 
might  be  opened  and  used  for  the  celebration  of  Divine  service  according 
to  the  rites  and  ceremonies  of  the  United  Church  of  England  and  Ireland 
by  public  authority  established,  to  wit,  at  the  said  parish  in  the  said  first 
and  fourth  counts  respectively  in  that  behalf  mentioned.  And  the  said 
Henry,  Lord  Bishop  of  Exeter  then,  on  such  request  of  the  said  Edward 
Adolphus,  Duke  of  Somerset,  being  so  made  to  him  as  aforesaid,  stated 
to  the  said  Edward  Adolphus,  Duke  of  Somerset,  that  he  the  said  Heniy, 
Lord  Bishop  of  Exeter,  was  willing  to  grant  such  licence  as  afbresakL 
provided  the  said  Edward  Adolphus,  Duke  of  Somerset,  would,  previoushr 
to  the  granting  thereof,  engage  and  undertake  with  and  to  him,  the  said  • 
Henry,  Lord  Bishop  of  Exeter,  that  he,  the  said  Edward  Adolphus,  Duke 
of  Somerset,  would,  to  the  satisfaction  of  him  the  said  Henry,  Lord 
Bishop  of  Exeter,  endow  the  said  chapel  with  a  permanent  provision  for 
the  maintenance  of  a  minister  in  holy  orders  to  celebrate  such  Divine 
service  as  aforesaid  ;  and  would  convey  and  assure  the  said  land  whereon 
the  said  chapel  was  built  as  aforesaid,  and  also  the  said  chapel  so  and  in 
such  manner  that  the  said  chapel  might  be  for  ever  devoted  and  set  apart 
to  and  for  such  Divine  service  as  last  aforesaid;  and  that  the  said  chapel 
should,  in  the  mean  time  and  until  such  endowment  and  conveyance  and 
assurance  as  aforesaid,  only  be  used  for  purposes  connected  with  the 
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ministry  of  the  said  United  Church  of  England  and  Ireland,  to  wit,  at  Precedents. 
the  parish  aforesaid.  And  the  said  Thomas  Latimer  further  saith  that  XoTlII. 
afterwards  and  before  the  granting  of  the  licence  to  the  said  Edward  Indictment  for  a 
Adolphus,  Duke  of  Somerset,  by  the  said  Henry,  Lord  Bishop  of  J^^^^»  ^"^"^^^ 
Exeter,  as  hereinafter  mentioned,  to  wit,  on  the  22nd  day  of  September,  ^J^r  Lord  ° 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-two,  Campbell's  Act. 
and  thenceforth  always  until  the  granting  of  such  licence,  the  said 
Edward  Adolphus,  Duke  of  Somerset,  declined  to  enter  into  or  give 
any  such  engagement  or  undertaking  with  and  to  the  said  Henry, 
Lord  Bishop  of  Exeter,  as  aforesaid;  And  the  said  Henry,  Lord 
Bishop  of  Exeter  thereupon,  then,  to  wit,  on  the  day  and  year  last  aforesaid, 
consented  to  grant  such  licence  as  aforesaid  to  the  said  Henry  Adol- 
phus, Duke  of  Somerset,  without  requiring  him  to  enter  into  or  give  any 
such  engagement  or  undertaking  as  aforesaid,  to  wit,  at  the  parish  last 
aforesaid.  And  the  said  Henry,  Lord  Bishop  of  Exeter,  afterwards  and 
before  the  writing  and  publishing  of,  and  causing  and  procuring  to  be 
written  and  published,  so  much  of  the  said  alleged  libels  as  aforesaid,  to 
wit,  on  the  9th  day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-two,  in  accordance  with  the  consent  so  given 
by  him  as  aforesaid,  the  said  Edward  Adolphus,  Duke  of  Somerset, 
having  declined  and  then  declining  to  enter  into  and  give  and  not  there- 
tofore or  then  or  at  any  time  since  having  entered  into  or  given  any  such 
engagement  or  undertaking  as  aforesaid,  did,  by  a  certain  licence  there 
subscribed  by  him  the  said  Henry,  Lord  Bishop  of  Exeter,  and  sealed 
with  his  Episcopal  Seal,  bearing  date  a  certain  day  and  year  in  that 
behalf  therein  named,  to  wit,  the  day  and  year  last  aforesaid,  give  and 
grant  his  licence  unto  the  said  Edward  Adolphus,  Duke  of  Somerset, 
that  the  said  chapel  might  be  forthwith  opened  and  used  for  the  celebra- 
tion of  Divine  service,  according  to  the  rites  and  ceremonies  of  the  said 
United  Church  of  England  and  Ireland,  by  a  Priest  or  Minister  in  Holy 
Orders,  to  be  for  that  purpose  licensed  by  the  said  Henry,  Lord  Bishop 
of  Exeter,  to  wit,  at  the  parish  last  aforesaid.  And  the  said  Thomas 
Latimer  further  saith,  that  afterwards,  and  before  the  writing  and  pub- 
lishing o^  and  causing  and  procuring  to  be  written  and  publish^  so  much 
of  the  said  alleged  Ubels  as  aforesaid,  to  wit,  on  the  said  1st  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-six, 
in  the  said  first  and  fburth  counts  respectively  mentioned,  the  said  Henry, 
LfOrd  Bishop  of  Exeter,  did,  in  reply  to  the  said  observations  of  the  said 
Henry,  Lord  Brougham  and  Yaux,  in  the  said  first  and  fourth  counts 
respectively  mentioned,  in  reference  to  the  said  petition  of  the  said 
James  Shore,  and  in  the  said  observations  and  statements  addressed 
and  made  by  him,  the  said  Henry,  Lord  Bishop  of  Exeter,  in  answer  to 
the  said  observations  of  the  said  Henry,  Lord  Brougham  and  Yaux,  as 
therein  respectively  also  mentioned,  did  speak  and  say  to  the  said  Lords 
Spiritual  and  Temporal,  in  Parliament  assembled,  of  and  concerning  the 
said  observations  and  statements  of  the  said  Henry,  Lord  Brougham  and 
Vaux,  and  of  and  concerning  the  said  Edward  Adolphus,  to  the  said 
Henry,  Lord  Bishop  of  Exeter,  for  such  licence  to  open  and  use  the  same 
as  aforesaid;  and  of  and  concerning  such  licence  as  last  aforesaid;  and  of 
and  concerning  such  engagement  and  undertaking  so  required  by  him,  the 
said  Henry,  Lord  Bishop  of  Exeter,  and  declined  to  be  entered  into  and 
given  by  the  said  Edward  Adolphus,  Duke  of  Somerset,  as  aforesaid; 
and  of  and  concerning  the  said  petition  of  the  said  James  Shore,  and  the 
matters  therein  contained;  and  of  and  concerning  the  premises^  the 
VOL.  ra.  d 
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Precedenti.    ^qt^  following,  that  is  to  Bay,  "  T  (meaning  himself,  the  said  Henry, 
No.  III.      ^1^  Bishop  of  Exeter),  "  should  wish  to  have  been  excused  from  enter- 
Indictment  for  a  ing  into  the  circumstances  of  the  present  case"  (meaning  the  said  matters 
ofT^ldon    ^^  ^^^^^^  contained  in  the  petition  of  the  said  James  ^cnre,  as  aforatid) 
under  Lord        "  but  mj  noble  and  learned  friend"  (meaning  the  said  Henry,  Lofd 
Campbell's  Act  Brougha^  and  Vaux)  **  has  stated  several  matters"  (meaning  the  laid 
matters  stated  by  the  said  Henry,  Lord  Brougham  and  Yanx),  ^  in  his 
said  observations  in  reference  to  the  said  petition  of  the  said  James 
Shore,  which  cannot  be  left  unanswered.    It  is  certainly  tme  the  noble 
Duke  alluded    to"    (meaning  the  said    Edward  Adolpkna,    Doke  of 
Somerset^  "  built  the  chapd  in  question,"  (meaning  tbe  said  diapd 
hereinbefore   mentioned,    at    Bridgetown,    meaning    the    said   hainlet 
of  Bridgetown,   in    the   parish  of  Berry  Pomeroy  aforesaid)  ;   ''and 
some  years  ago  the  noble  Duke"  (meaning  the  said  Edward  Ado^ns^ 
Duke  of  Scmierset,)   **  applied  to  me"    (meaning    himself    the    said 
Henry,  Lord  Bishop  of  Exeter)  "  to  consecrate  it"  (meaning  the  ssid 
chapel).     "  Several  communications"  (meaning  the  said  request  of  the 
said  £}dward  Adolphus,  Duke  of  Somerset,  for  the  said  licence  to  open 
and  use  the  said  chapel,  and  the  said  requisitions  of  him,  the  said  Heniy, 
Lord  Bishop  of  Exeter,  that   the   said   Edward  Adolphus,  Duke  of 
Somerset,  should  enter  into  and  give  such  undertaking  and  engagement 
as  aforesaid)  ''had  passed  between  himself"  (meaning  himself,  the  said 
Henry,  Lord  Bishop  of  Exeter)  ''and  the  noble  Duke"  (meaning  the  said 
Edmund  Adolphus,  Duke  of  Somerset),  "  and  finally  I"  (meaning  him- 
self, the  said  Henry,  Lord  Bishop  of  Exeter)  **  consented  to  license  tbe 
chapel"  (meaning  the  chapel    af<»resaid),   *' the  Duke"    (meaning  the 
said  Edivard  Adolphus,  Duke  of  Somerset)  ^  undertaking  to  endow  it" 
(meaning  the  said  chapel),  "  in  order  to  its  beinff  consecrated  "  (meaa- 
ing  in  order  to  the  said  chapel  being  consecrated).     ^  And  that  meaa- 
while  it  should  only  be  used  for  purposes  connected  with  the  ministry  of 
the  Protestant  Established  Church  "  (meaning  the  said  United  Cfanre^ 
of  England  and  Ireland,  by  public  authority  established),  ^  both  of  wbicb 
engagements  F  (meaning  himself^  the  said  Henry,  Lord  Bi^iop  of  Exeter)^ 
"  regret  to  state  have  b^n  violated  by  the  noble  Duke  "  (meaning  ikt 
said  Edward  Adolphus,  Duke  of  Somerset),  "  for  reasons  which,  doobl- 
less,  are  satisfactory  to  his  own  mind  "  (meaning  the  mind  of  the  and 
Edward  Adolphus,  Duke  of  Somerset),  "  though  I "  (meaning  himsd^ 
the  said  Henry,  Lord  Bishop  of  Exeter)  "  cannot  even  guess  what  thej 
are,"  to  wit,  at  the  parish  last  aforesaid.     And  the  said  Thomas  Ladmer 
further  saith,  that  it  was  for  the  public  benefit  that  so  much  of  the  said 
alleged  libels  in  the  said  first  and  fourth  counts  respectiTely  mentioned, 
as  in  the  introductory  part  of  this  plea  mentioned,  should  be  pubhshed, 
by  reason  that  it  is  for  the  public  benefit  that  when  statements  opposite  of 
the  truth  and  perversive  of  facts  are  made  by  a  person  filling  a  high 
public  ofilce,  to  wit,  of  Bishop  of  the  said  United  Church  of  Enghnd 
and  Ireland,  of  and  concerning  the  character  and  conduct,  and  to  the 
prejudice  and  discredit,  of  another  person  standing  in  a  high  and  impor- 
tant public  position,  to  wit,  a  peer  of  the  realm  of  the  said  United  King- 
dom of  Great  Britain  and  Ireland,  that  the  truth  in  respect  of  the  matters 
stated  should  be  pubhshed  and  made  to  appear,  so  that  the  liege  subjects 
of  our  Lady  the  Queen  may  not  thereby  be  misled,  or  be  induced  to  £oaa 
an  erroneous  or  ill-founded  opinion  respecting  the  character  and  conduct 
of  such  person  as  last  aforesaid,  to  wit,  at  the  parish  last  aforesaid. 
Wherefore  he  the  said  Thomas  Latimer,  at  the  said  several  times,  Stc., 
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in  the  said  first  and  fourth  counts  in  that  behalf  respectively  mentioned,     Precedenu, 

at  the  said  parish  therein  also  in  that  behalf  respectively  mentioned,      No~Tii 

wrote  and  published,  and  caused  and  procured  to  be  written  and  pub-  Indictment  for  a 

lished,  so  much  of  the  said  alleged  libels,  in  the  said  first  and  fourth  counts  ^l^^'_^^2^  ?P^®* 

respectively  mentioned,  as  imputes  to  or  charges  against  the  said  Henry,  ^Jg^  I^*^'' 

Lord  Bishop  of  Exeter,  thaf  the  said  reply  of  him  the  said  Henry,  Lord  Campbell's  Act 

Bishop  of  Exeter,  to  the  said  observations  of  the  said   Henry,  Lord 

Brougham  and  Vaux,  in  reference  to  the  said  petition  of  the  said  James 

Shore,  was  so  directly  opposite  of  the  truth,  that  the  said  Henry,  Lord 

Bishop  of  Exeter,  stands  branded  as  a  careless  perverter  of  facts,  as,  he 

the  said  Thomas  Latimer,  lawfully  might,  for  the  cause  aforesaid,  which 

are  the  same  writing  and  publishing  as  are  in  the  said  first  and  fourth 

counts  respectively,  and  in  the  introductory  part  of  this  plea,  mentioned. 

And  this  the  said  Thomas  Latimer  is  ready  to  verify,  &c.     Wherefore 

he  prays  judgment  if  our  said  Lady  the  Queen  will  or  ought  further  to 

im|)each  him  of  and  concerning  the  premises  in  the  introductory  part  of 

this  plea  mentioned;  and  that  he  the  said  Thomas  Latimer  may  be 

dismissed  and  discharged  of  the  Court  here  of  and  concerning  the  premises 

last  aforesaid. 

HOary  Term^  10/A  Vict. 

HepUcaHon  First, — ^And  whereupon  Charles  Francis  Robinson,  Esq.,  First 
Coroner  and  Attorney  of  our  said  Lady  the  Queen,  in  the  Court  of  our  ^plication. 
said  Lady  the  Queen,  before  the  Queen  herself,  who  prosecuteth  for  our 
said  Lady  the  Queen  in  this  behalf,  being  present  here  in  Court,  and 
having  heard  the  said  plea  of  the  said  Thomas  Latimer,  by  him  first  above 
pleaded  in  bar,  and  whereof  the  said  Thomas  Latimer  hath  put  himself 
upon  the  country,  for  our  said  Lady  the  Queen  doth  the  like. 

Second, — And  as  to  the  plea  of  the   said  Thomas  Latimer  by  him  Second 
secondly  above  pleaded,  the  said  Coroner  and  Attorney  of  our  said  Lady  replication- 
the  Queen,  in  the  Court  of  our  said  Lady  the  Queen,  before  the  Queen 
herself,  who  prosecuteth  for  our  said  Lady  the  Queen  in  this  behalf, 
being  present  here  in  Court,  having  here  the  said  plea  of  the  said 
Thomas  Latimer,  by  him  secondly  above  pleaded  in  bar,  for  our  said 
Lady  the  Queen  saith,  that  for  an3rthing  by  the  said  Thomas  Latimer  in 
his  said  second  plea  alleged,  our  said  Lady  the  Queen  ought  not  to  be 
barred  £rom  prosecuting  the  said  indictment  against  the  said  Thomas 
Latimer  of  and  concerning  the  premises  in  the  introductory  part  of 
the  said  second  plea  mentioned,  because  he  says  that  the  said  Thomas 
Latimer,  of  his  own  wrong  and  without  the  cause  and  matter  of  defence 
in  his  said  second  plea  alleged,  falsely,  wickedly  and  maliciously  wrote 
and  published,  and  caused  to  be  written  and  published,  so  much  of  the 
said  alleged  libels  in  the  said  first  and  fourth  counts  respectively  men- 
tioned, as  is  in  the  introductory  part  of  the  second  plea  mentioned,  in 
manner  and  form  as  in  the  said  first  and  fourth   counts  of  the  said 
indictment  is  alleged.     And  this  the  said  Coroner  and  Attorney  prays 
may  be  inquired  of  by  the  country,  &c.     And  the  said  Thomas  Latimer 
doth  the  like. 
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No.  IV. 


Second  count. 


Thii'd  count. 


Indictment  under  the  7  ^  8  Vict,  c,  22,forfelonwu8ly  transposing  Goldsmiths' 

Marks, 

CENTRAL  Criminal  Court,  ^      The  jurors  for  our  Lady  the  Queen 
to  wit  J  upon  their  oath  present,  that  R.  G., 

late  of  the  parish  of  Saint  Giles  in  the  Fields,  in  the  county  of  Middle- 
sex, labourer,  heretofore  and  after  the  1st  day  of  October,  in  the  year  of 
our  Lord  1S44,  to  wit,  on  the  1st  day  of  May,  in  the  year  of  our  Lord 
1848,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  unlawfully,  feloniously, 
knowingly  and  wilfully  did  transpose  a  certain  mark  of  a  certain  die 
theretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  to  wit,  at  the 
parish  of  St.  John  Zachary,  in  the  city  of  London,  used  by  the  Company 
of  Goldsmiths  in  London,  for  the  marking  of  silver  wares,  to  wit,  a 
certain  mark  of  the  Queen's  head,  the  letter  I  in  the  old  Enghsh 
character,  being  the  distinct  variable  mark  to  denote  the  year  when  the 
ware  upon  which  the  said  mark  was  impressed  was  made,  the  lion 
passant  and  a  leopard's  head,  of  a  certain  die  of  the  Queen's  head,  and 
the  letter  I  in  the  old  English  character,  and  the  lion  passant  and  the 
leopard's  head  from  a  certain  ware  of  silver,  to  wit,  a  silver  spoon,  to 
a  certain  ware  of  base  metal,  to  wit,  to  a  certain  ware  called  the  mount- 
ing of  a  sporran,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  now  Queen,  her  crown 
and  dignity. 

Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  R.  G.,  afterwards  and  after  the  said 
Ist  day  of  October,  in  the  year  of  our  Lord  1844,  to  wit,  on  the  1st  day 
of  May,  in  the  year  of  our  Lord  1848,  at  the  parish  of  St.  Greorge, 
Bloomsbury,  in  the  county  of  Middlesex,  and  within  the  jurisdiction 
of  the  said  court,  unlawfully,  feloniously,  knowingly  and  wilfully  did 
transpose  a  certain  mark  of  a  certain  die  theretofore,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  the  parish  of  St.  John  Zachary,  in  the  ci^ 
of  London,  used  by  the  Company  of  Goldsmiths  in  London,  for  the 
marking  of  silver  wares,  to  wit,  a  certain  mark  of  the  lion  passant,  of  a 
certain  die  of  the  lion  passant,  from  a  certain  ware  of  silver,  to  wit, 
a  silver  spoon,  to  a  certain  ware  of  base  metal,  to  wit,  to  a  certain  ware 
caUed  the  mounting  of  a  sporran,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the  now 
Queen,  her  crown  and  dignity. 

Third  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  R.  G.,  afterwards  and  after  the  said 
ist  day  of  October,  in  the  year  of  our  Lord  1844,  to  wit,  on  the  Ist 
day  of  May,  in  the  year  of  our  Lord  1 848,  in  the  parish  of  St.  Grewge, 
Bloomsbury,  in  the  county  of  Middlesex,  and  within  the  jurisdiction 
of  the  said  court,  unlawfully,  feloniously,  knowingly  and  wilfully  did 
transpose  a  certain  mark  of  a  certain  die  theretofore,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  the  parish  of  St  John  Zachary,  in  the  city 
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of  London,  and  within  the  jurisdiction  of  the  said  court,  used  by  the    Precedents. 
Company  of  Goldsmiths  in  London,  for  the  marking  of  silver  wares,       NoTiv. 
from  a  certain  silver  ware,  to  wit,  a  silver  spoon,  to  a  certain  ware  of  Indictment 
base  metal,  to  wit,  to  a  certain  ware  of  base  metal  called  the  mounting  ^°^^  ^^J^  *  ^ 
of  a  Highland  purse,  against  the  form  of  the  statute  in  such  case  made  feionioiuly 
and  provided,  and  against  the  peace  of  our  Lady  the  now  Queen,  her  transposing 
crown  and  dignity.  ^ri^^ 

Fourth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  p  ^, 
do  further  present,  that  afterwards  and  after  the  said  Ist  day  of  Octo- 
ber, in  the  year  of  our  Lord  1844,  to  wit,  on  the  1st  day  of  May,  in 
the  year  of  our  Lord  1848,  at  the  parish  of  St.  Greorge,  Bloomsbury, 
in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said 
court,  a  certain  mark  of  a  certain  die  theretofore,  to  wit,  on  the  day 
and  year  last  aforesaid,  to  wit,  at  the  parish  of  St.  John  Zachary,  in 
the  city  of  London,  and  within  the  jurisdiction  of  the  said  court,  used 
by  the  Company  of  Groldsmiths  in  London,  for  the  marking  of  silver 
wares,  to  wit,  a  cer|;ain  mark  of  the  Queen'i:j  head,  and  the  letter  I  in 
the  old  English  character,  and  the  lion  passant  and  the  leopard's  head 
of  a  certain  die  of  the  Queen's  head,  and  the  letter  Lin  the  old  English 
character,  and  the  lion  passant  and  the  leopard's  head,  was  by  some 
person  or  persons  to  the  jurors  unknown,  transposed  from  a  certain 
silver  ware,  to  wit,  a  silver  spoon,  to  a  certain  ware  of  base  metal,  to 
wit,  a  certain  ware  called  the  mounting  of  a  sporran.  Ajid  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
R.  G.  afterwards  and  after  the  said  ist  day  of  October,  in  the  year  of 
our  Lord  1844,  to  wit,  on  the  1st  day  of  May,  in  the  year  of  our  Lord 
1848,  at  the  parish  of  St.  George,  Bloomsbury,  in  the  county  of  Middle- 
sex,  and  within  the  jurisdiction  of  the  said  court,  with  force  and  arms, 
well  knowing  the  said  mark  of  the  said  die  to  have  been  so  transposed 
from  the  said  silver  ware  to  the  said  ware  of  base  metal  as  aforesaid, 
did  unlawfully,  feloniously,  knowingly  and  wilfully  utter  the  said  ware 
of  base  metal,  the  said  mark  of  the  said  die  so  transposed  as  last  afore- 
said then  and  there  remaining  and  being  in  and  upon  the  said  ware  of 
base  metal,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  now  Queen,  her  crown 
and  dignity. 

Fifth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Fifth  count. 
do  further  present,  that  afterwards  and  afleir  the  said  1st  day  of  Octo- 
ber, in  the  year  of  our  Lord  1844,  to  wit,  on  the  1st  day  of  May,  in 
the  year  of  our  Lord  1848,  at  the  parish  of  St  George,  Bloomsbury,  in 
the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  court, 
a  certain  mark  of  a  certain  die  theretofore,  to  wit,  on  the  day  and  year 
last  aforesaid,  to  wit,  at  the  parish  of  St.  John  Zachary,  in  the  city  of 
London,  and  within  the  jurisdiction  of  the  said  court,  used  by  the 
Company  of  Gt)ldsmiths  in  London,  for  the  marking  of  silver  wares,  to 
wit,  a  certain  mark  of  the  lion  passant  of  a  certain  die  of  the  lion 
passant,  was  by  some  person  or  persons,  to  the  jurors  unknown,  trans- 
posed from  a  certain  silver  ware,  to  wit,  a  silver  spoon,  to  a  certain 
ware  of  base  metal,  to  wit,  a  certain  ware  called  the  mounting  of  a 
Highland  purse.  Ajid  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  R.  G.,  afterwards  and  after  the  said 
1st  day  of  October,  in  the  year  of  our  Lord,  1844,  to  wit,  on  the  1st 
day  of  May,  in  the  year  of  our  Lord  1848,  at  the  parish  of  St.  Greorge, 
Bloomsbury,  in  the  county  of  Middlesex,  and  within  the  jurisdiction  of 
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feloniously 
trunsposinff 
goldsmiths^ 
marks. 


Sixth  ooont. 


Precedents.  i\^q  g^id  court,  with  force  and  arms,  well  knowing  the  said  mark  of  the 
Indictment  ^^^  ^^  ^^  h&we  been  SO  transposed  from  the  said  silver  ware  to  the 
under  the  7  &  8  said  ware  of  base  metal  as  last  aforesaid,  did  unlawfullj,  feloniously, 
Vict.  c.  22,  for  knowingly  and  wilfully  utter  the  said  ware  of  base  metaL  the  said  mark 
of  the  said  die  so  transposed  as  last  aforesaid  then  and"  there  remaining  and 
being  in  and  upon  the  said  ware  of  base  metal,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  oar 
Lady  the  now  Queen,  her  crown  and  dignity. 

Sixth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  afterwards  and  after  the  said  Ist  day  of  Octo- 
ber, in  the  year  of  our  Lord  1844,  to  wit,  on  the  1st  day  of  May,  in 
the  year  of  our  Lord  1848,  at  the  parish  of  St.  George,  Bloomsburj, 
in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  court, 
a  certain  mark  of  a  certain  die  theretofore,  to  wit,  on  the  day  and  year 
last  aforesaid,  in  the  parish  of  St.  John  Zachary,  in  the  city  of  London, 
and  within  the  jurisdiction  of  the  said  court,  used  by  the  Company  of 
Groldsmiths  in  London,  for  the  marking  of  silver  wares,  was  by  some 
person  or  persons  to  the  jurors  unknown,  transposed  from  a  certain 
silver  ware,  to  wit,  a  silver  spoon,  to  a  certain  ware  of  base  metal,  to 
wit,  a  certain  ware  called  the  mounting  of  a  sporran.  And  the  joron 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said  R.  6. 
afterwards  and  afler  the  sud  Ist  day  of  October,  in  the  year  of  our  Lord 
1844,  to  wit,  on  the  1st  day  of  May,  in  the  year  of  our  Lord  1848,  at 
the  parish  of  St.  George,  Bloomsbury,  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  said  court,  well  knowing  the  said  mark  of 
the  said  die  to  have  been  so  transposed  from  the  said  silver  ware  to  the 
said  ware  of  base  metal,  as  last  aforesaid,  did  unlawfully,  felonioiis^, 
knowingly  and  wilfuUy  utter  the  said  ware  of  base  metal,  the  said  mark 
of  the  said  die  so  transposed  as  last  aforesaid  then  and  Uiere  remaining 
and  being  in  and  upon  the  said  base  metaL  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Seventh  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  R.  G.,  afterwards  and  after  the  said  Ist 
day  of  October,  in  the  year  of  our  Lord  1844,  to  wit,  on  the  1st  day  of 
May,  in  the  year  of  our  Lord  1848,  at  the  parish  of  St.  George,  Blooms- 
bury,  in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said 
court,  unlawfully,  feloniously,  knowingly  and  wilfully  did  otter  a  certain 
mark  of  a  certain  die  theretofore,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  parish  of  St.  John  Zachary,  in  the  city  of  London,  used  bj 
the  Company  of  GU)ldsmiths  in  London,  for  the  marking  of  silver  wares, 
to  wit,  a  certain  mark  of  the  Queen's  head,  and  the  letter  I  in  the  old 
English  character,  the  said  letter  being  the  distinct  variable  mark  to 
denote  the  year  when  the  ware  on  which  the  said  mark  was  impressed 
was  made,  and  the  lion  passant  and  the  leopard's  head  of  a  certain  die 
of  the  Queen's  head,  and  the  letter  I  in  the  old  English  character,  and  the 
lion  passant  and  the  leopard's  head  used  by  the  Company  of  Gold- 
smiths in  London,  as  aforesaid,  for  the  marking  of  silver  wares  as  afore- 
said, the  said  mark  having  been  theretofore,  to  wit,  on  the  day  and  year  last 
aforesaid,  to  wit,  at  the  parish  of  St.  Greorge,  Bloomsbury,  in  the  county  of 
Middlesex,  and  within  the  jurisdiction  of  the  said  court,  transposed  from  a 
certain  silver  ware,  to  wit,  a  silver  spoon,  to  a  certain  ware  of  base  metal, 
to  wit,  a  certain  ware  called  the  mounting  of  a  Highland  purse,  he  the 
said  R.  G.  at  the  time  he  so  uttered  the  mark  as  aforesaid,  then  and  there, 
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to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  last  aforesaid,  in    Precedents. 
the  county  last  aforesaid,  well  knowing  the  said  mark  to  have  been  so       «^    7y 
tranapoeed  as  last  aforesaid,  against  the  form  of  the  statute  in  such  case  Indictment 
made  and  provided,  and  against  the  peace  of  our  Lady  the  now  Queen,  ^der  the  7  &  8 
her  crown  and  dignity.  J^^^  ^^ 

Eighth  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  transpcMuiff 
do  further  present,  that  the  said  B.  G.,  aflerwai^  and  after  the  said  1st  goldsmithi? 
day  of  October,  in  the  year  of  our  Lord  1844,  to  wit,  on  the  1st  day  of  ^  ' 
May,  in  the  year  of  our  Lord  1848,  at  the  parish  of  St  George,  Blooms-  ^"*"  **""**• 
bury,  in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said 
court,  unlawfully,  feloniously,  knowingly  and  wilfully  did  utter  a  certain 
mark  of  a  certain  die  theretofore,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  parish  of  St.  John  Zachary,  in  the  city  of  London,  used  by 
the  Company  of  Goldsmiths  in  London,  for  the  marking  of  silver  wares, 
to  wit,  the  mark  of  the  lion  passant,  of  the  die  of  the  lion  passant,  the  said 
mark  having  been  theretofore,  to  wit,  on  the  day  and  year  last  aforesaid, 
to  wit,  at  the  parish  of  St.  Greorge,  Bloomsbury,  in  ^e  county  of  Mid- 
dlesex, and  within  the  jurisdiction  of  the  said  court,  transposed  from  a 
certain  silver  ware,  to  wit,  a  silver  spoon,  to  a  certain  ware  of  base  metal, 
to  wit,  a  certain  ware  called  the  mounting  of  a  Highland  purse,  he  the 
said  R.  G.  at  the  time  he  so  uttered  the  said  mark  as  aforesaid,  then  and 
there,  to  wit,  on  the  day  and  year  last  afiuresaid,  at  the  parish  last  afore- 
said, in  the  county  last  aforesaid,  well  knowing  the  said  mark  to  have 
been  so  transposed  as  last  aforesaid,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the  now 
Queen,  her  crown  and  dignity. 

Ninth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Ninth  Count, 
further  present,  that  the  said  B.  G.,  afterwards  and  after  the  said  1st  day 
of  October,  in  the  year  of  our  Lord  1844,  to  wit,  on  the  1st  day  of  May, 
in  the  year  of  our  Lord  1848,  at  the  parish  of  St.  Greorge,  Bloomsbury, 
in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully,  feloniously,  knowingly  and  wilfully  did  utter  a  certain  mark 
of  a  certain  die  theretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
the  parish  of  St.  John  Zachary,  in  the  city  of  London,  used  by  the  com- 
pany of  Groldsmiths  in  London,  for  the  marking  of  silver  wares,  the  said 
mark  having  been  theretofore,  to  wit,  on  the  day  and  year  last  aforesaid, 
to  wit,  at  the  parish  of  St  G^rge,  Bloomsbury,  in  the  county  of  Mid- 
dlesex, and  within  the  jurisdiction  of  the  said  court,  transposed  from  a 
certain  silver  ware,  to  wit,  a  silver  spoon,  to  a  certain  ware  of  base 
metal,  to  wit,  a  certain  ware  called  the  mounting  of  a  sporran,  he 
the  said  R.  G.  at  the  time  he  so  uttered  the  said  mark  as  afore- 
said, then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
the  parish  last  aforesaid,  in  the  county  last  aforesaid,  well  knowing 
the  said  mark  to  have  been  so  transposed  as  last  aforesaid,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  now  Queen,  her  crown  and  dignity. 

Tenth  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Tenth  count 
do  further  present,  that  the  said  B.  G.,  afterwards  and  after  the  said  first 
day  of  October,  1844,  to  wit,  on  the  1st  day  of  May,  in  the  year  of  our 
Lord  1848,  with  force  and  arms  at  the  parish  of  St  George,  Bloomsbury, 
in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully,  feloniously,  knowingly  and  wilfully,  and  without  any  law- 
ful excuse  whatsoever,  had  in  his  possession  a  certain  ware  of  base  metal, 
to  wit,  a  certain  ware  called  the  mounting  of  a  sporran,  having  there- 
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Precedents,    upon  a  certain  mark  of  a  certain  die  oaed  by  the  Gompuij  of  CMdnutlB 
-S^^iy       ^^  London,  to  wit,  a  certain  mark  of  the  Queen's  head,  and  the  letter  I 
Indictment       in  the  old  English  character,  and  the  lion  passant,  and  the  leoparfi 
Y^^S^  ^*l®  7  &  8  head,  from  a  certain  die  of  the  Queen's  head,  and  the  letter  I  in  the  oU 
fdoniously  ^^   Enghsh  character,  and  the  lion  passant  and  the  leopard's  head,  whiek 
tran^xwing       said  mark  had  been  theretofore,  to  wit,  on  the  day  and  year  last  aibreoDd, 
goldsmiths         ^^  the  parish  of  St.  Greorge,  Bloomsbury,  in  the  county  of  Middlesex, 
transposed  from  a  certain  silver  ware,  to  wit,  a  silver  spoon,  to  the  aid 
ware  of  base  metal,  he  the  said  R.  G.  at  the  time  he  so  had  the  said  fats 
ware  in  his  possession  as  last  aforesaid,  with  the  said  mark  thereupon  ai 
last  aforesaid,  then  and  there,  to  wit,  on  the  same  day  and  year  last  afore- 
said, at  the  parish  last  aforesaid,  in  the  county  last  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  well  knowing  that  the  said  muk 
had  been  so  theretofore  transposed  thereunto  as  last  aforesaid,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  now  Queen,  her  crown  and  dignity. 
ElcTenth connt.       Eleventh  Count — And  the  jurors  aforesaid,  upon  their  oath  aforeaid, 
do  further  present,  that  the  said  R.  6.,  afterwards  and  after  the  said 
1st  day  of  October,  1844,  to  wit,  on  the  1st  day  of  May,  in  the  year  of 
our  Lord  1848,  with  force  and  arms  at  the  parish  last  aforesaid,  in  the 
county  last  aforesaid  and  within  the  jurisdiction   of  the   said  coart, 
unlawfully,     feloniously,    knowingly    and    wilfully    had    in    his    pos- 
session   a  certain  ware  of  base  metal,  to  wit,  a  certain  ware  called 
the  mounting  of  a  Highland  purse,  having  thereupon  a  certain  mark  d 
a  certain  die  theretofore,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  the  parish   of  St.  John  Zachary,  in  the  city  of  London,  used  by 
the  Company  of  Groldsmiths  in  London,  to  wit,  the  mark  of  the  Uon 
passant,  of  the  die  of  the  lion  passant,  which  said  last-mentioned  mark 
had  been  theretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
parish  of  St.  Greorge,  Bloomsbury,  in  the  county  of  Middlesex,  trans- 
posed from  a  certain  ware  of  silver,  to  wit,  a  silver  spoon,  unto  the  said 
ware  of  base  metal,  he  the  said  R.  G.  at  the  time  he  so  had  the  said  ware 
in  his  possession  as  last  aforesaid,  then  and  there,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  at  the  parish  last  aforesaid,  in  the  county 
last  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  well  knowing 
that  the  said  mark  had  been  theretofore  so  transposed  thereunto  as  last 
aforesaid,  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  now  Queen,  her  crown  and  dignity. 
Twelfth  count         Twelfth  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  R.  G.,  afterwards  and  afler  the  said 
1st  day  of  October,  1844,  to  wit,  on  the  1st  day  of  May,  in  the  year  of 
our  Lord  1848,  with  force  and  arms  at  the  parish  last  aforesaid,  in  the 
county  last  aforesaid,   and  within  the  jurisdiction  of  the  said  court,  un- 
lawfully, feloniously,  knowingly  and  wilfully  had  in    his  possession  a 
certain  ware  of  base  metal,  to  wit,  a  certain  ware  called  the  mounting 
of  a  sporran,   then  and  there  having  thereupon  a  certain  mark  of  a  cer- 
tain die  theretofore  used  by  the  Company  of  Goldsmiths  in  London,  to  wit, 
on  the  day  and  year  last  aforesaid,   at  the  parish  of  St.  John  Zaehaiy, 
in  the  city  of  London,  and  within  the  jurisdiction  of  the  said  court,  which 
said  last-mentioned  mark  had  been  theretofore,  to  wit,  on  the  day  and 
year  last   aforesaid,  at  the  parish  of  St  George,  Bloomsbury,  in  the 
county  of  Middlesex,  transposed  from  a  certain  ware  of  silver,  to  wit,  a 
diver  spoon,  unto  the  said  ware  of  base  metal,  he  the  said  R.  G.  at  the 
time  he  so  had  the  said  ware  in  his  poasession  with  the  said  last-men- 
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tioned  mark  thereupon  as  last  aforesaid,  then  and  there,  to  wit,  on  the  Precedents. 
same  day  and  year  last  aforesaid,  to  wit,  at  the  parish  of  St.  George,  noTiv. 
Bloomsbury,  in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  Indictment' 
the  said  court,  well  knowing  that  the  said  mark  had  been  theretofore  so  ^^er  the  7  &  8 
transposed  thereunto  as  last  aforesaid,  against  the  form  of  the  statute  in  feioidoualy* 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the  now  transposing 
Queen,  her  crown  and  dignity.  ^f"*^ 

Thirteenth  flount. — ^And  the  jurors  aforesaid,  upon  their  oath  afore-  mvi^^iu 
said,  do  further  present,  that  the  said  R.  G.,  afterwaurds  and  after  the  said  ^y^j^^ 
Ist  day  of  Octobier,  in  the  year  of  our  Lord  1844,  to  wit,  on  the  Ist  day 
of  May,  in  the  year  of  our  Lord  1848,  with  force  and  arms  at  the  parish 
last  aforesaid,  in  the  county  last  aforesaid,  and  within  the  jurisdiction  of 
the  said  court,  unlawfully,  feloniously,  knowingly  and  wilfully  did  cut 
and  sever  from  a  certain  ware  of  silver,  to  wit,  a  silver  spoon,  a  certain 
mark  of  a  certain  die  used  by  the  company  of  Goldsmiths  in  London,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  of  Saint  John 
Zachary,  in  the  city  of  London,  to  wit,  the  distinct  variable  mark  or 
letter  to  denote  the  year  in  which  such  last-mentioned  ware  had  been 
made,  with  intent  that  such  mark  sliould  be  placed  upon  or  joined  or 
affixed  to  a  certain  ware  of  base  metal,  to  wit,  to  the  mounting  of  a 
sporran,  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  now  Queen,  her  crown  and 
dignity. 


No.  V. 


Indictment  for  obtaining  Money  on  a  False  Representation  respecting  the  Value  and 
History  of  a  Horse  which  the  Prisoners  sold  to  the  Prosecutor, 

CENTRAL  Criminal  Court, )        The  jurors  for  our  Lady  the  Queen 
to  wit.  )  upon  their  oath  present,  that  heretofore, 

to  wit,  at  the  time  of  the  commission  of  the  offence  hereinafter  in  this 
count  mentioned,  one  R.  J.  T.  was  desirous  of  purchasing  and  providing 
himself  with  a  horse  which  should  be  sound  and  quiet  in  harness,  and 
that  J.  P.  B.  late  of  the  parish  of  St.  James,  Westminster,  in  the  county 
of  Middlesex,  and  within  the  jurisdiction  of  the  said  court,  labourer,  and 
J.  F.  late  of  the  same  place,  labourer,  well  knowing  the  premises,  and 
that  the  said  R.  J.  T.  would  be  ready  to  purchase  of  and  from  any  re- 
spectable and  responsible  person  such  horse  as  aforesaid ;  and  the  said 
J.  P.  B.  and  J.  P.  having  in  their  possession  a  certain  horse,  much 
under  the  value  of  36/.  16«.,  to  wit,  of  the  value  of  51,  and  no  more,  and 
then  being  unsound,  and  the  said  J.  P.  B.  and  J.  P.  wickedly  and  frau- 
dulently intending  to  persuade  the  said  R.  J.  T.  to  deposit  with  them  the 
said  J.  P.  B.  and  J.  P.  a  large  sum  of  money  upon  the  delivery  of  the 
said  horse  to  the  said  R.  J.  T.  for  trial  and  approval  thereof,  and  under 
colour  of  their  readiness  and  willingness  to  return  the  said  money,  sub- 
ject to  the  deduction  of  1/.  (in  case  the  said  horse  should  not  be  approved 
of)  by  the  said  R.  J.  T.,  to  cheat  and  defraud  the  said  R.  J.  T.  of  the 
same  money,  so  to  be  deposited  as  aforesaid,  on  the  7th  day  of  Septem- 
ber, in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  did  produce  the 
said  horse  to  the  said  R.  J.  T.  and  did  then  and  there  unlawfully,  know- 
ingly and  designedly,  falsely  pretend  to  the  said  R.  J.  T.  that  he  the 
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Precedents,    said  J.  P.  B.  then  was  in  the  wool  basiness  in  the  city  of  London  ;  that 
jf~y         the  said  horse  then  belonged  to  a  brother  of  him  the  said  J,  P.  B.  then 
Indictment  for  abroad  ;  that  he  the  said  J.  P.  B.  then  had  to  sell  the  said  horse  for  bis 
obtaining  gaid  brother  ;  that  the  said  horse  was  then  perfectly  soand  and  quiet  in 

repres^n^tioD^  ^A™6ss,  and  had  then  been  used  to  run  with  another  horse  in  hamefl^ 
which  had  been  sold  to  a  coloneL     By  means  of  which  said  false  pre- 
tences they  the  said  J.  P.  B.  and  J.  P.  did  then  and   there  unlawfulfy, 
knowingly  and  designedly,  fraudulently  obtain  of  and  firoin  ihe  nid 
K.  J.  T.  one  piece  of  paper  of  the  value  of  one  penny,  of  the  goods  and 
chattels  of  the  said  R.  J.  T.  and  one  order  for  the  payment  of  moDejr, 
to  wit,  for  the  payment  of  the  sum  of  36/.  1 5s.  and  of  the  value  of 
361,  158,  then  beihg  the  property  of  the  said  R.  J.  T.,  with  intent  to 
cheat  and  defraud  him  of  the  said  goods,  chattels  and  order  respectiyelj, 
the  said  sum  of  money  payable  and  secured  by  and  upon  the  said  order 
being  then  due  and  unsati^ed  to  the  said  R.  J.  T.  the  proprietor  of  the 
said  order ;    whereas  in  truth   and  in  fact  the    said  J.   P.  B.  wis 
not  then  in  the  wool  trade,   in  the  city  of  London;    and  whereas 
in    truth  and  in  fact  the  said    horse  did  not  belong  to   a  brother 
of  him  the  said  J.  P.  B.  who  was  abroad;  and  whereas    in  truth 
and  in  fact  he  the  said  J.  P.  B.  had  not  then  to  sell  the  said  hone 
for  his  said  supposed  brother ;  and  whereas  in  tr4ith  and  in  fact  the  said 
horse  was  not  then  sound  or  quiet  in  harness,  and  had  not  then  been 
used  to  run  with  another  horse  which  had  been  sold  to  a  colonel ;  all  of 
which  said  false  pretences  they  the  said  J.  P.  B.  and  J.  P.  at  the  time 
of  making  thereof  as  aforesaid,  well  knew  to  be  false,  to  the  great  dam;age 
and  deception  of  the  said  R.  J.  T.  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 
Second  connt         Second  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  P.  B.,  and  J.  P.,  well  knowing  as  in 
the  first  count  mentioned,  and  having  in  their  possession  the  said  horse 
in  the  first  count  mentioned,  and  being  persons  of  no  credit  or  respon- 
sibility, but  of  fraudulent  and  deceitful  minds  and  dispositions,  and 
intending  to  cause  it  to  appear  to,  and  be  believed  by,  the  said  R.  J.  T. 
that  he  the  said  J.  P.  B.  was  a  person  of  substance  and  of  good  credit, 
and  was  a  bona  fide  seller  of  the  said  horse  for  another,  and  a  respectable 
party,  and  was  a  responsible  person,  whose  warranty  of  the  said  hor% 
was  of  value,  and  would  be  available  to  any  purchaser  of  the  said  hurse, 
and  to  induce  the  said  R.  J.  T.  to  purchase  the  said  horse  of  them  the 
said  J.  P.  B.  and  J.  P.  upon  the  faith  and  credit  of  the  warranty  of  the 
said  horse  by  him  the  said  J.  P.  B.  as  such  responsible  party,  for  a 
large  sum  of  money,  to  wit,  the  sum  of  36/.  15^.,  and  to  cheat  and 
defraud    the    said  R.  J.  T.   of  the    same,   and    afterwards,   to   wit, 
on   the  same   day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within   the  jurisdiction  of  the  said  court,  did 
produce  the  said  horse   to   the  said   R.  J.   T.  and   offer  to   sell  the 
same  to  him  the  said  R.  J.  T.,  to  wit,  for  the  sum  of  36/.  15^.,  with 
a  warranty  by  him  the  said  J.  P.  B.  of  the  said  horse  being  then  sound 
and  quiet  in  harness  ;  and  the  said  J.  P.  B.  and  J.  P.  did  then  and  there 
deliver  such  warranty  as  aforesaid  to  the  said  R.  J.  T.  and  did  then  and 
there  unlawfully,  knowingly  and  designedly,  falsely  pretend  to  the  said 
R.  J.  T.  that  he  the  said  J.  P.  B.  then  was  in  the  wool  business  in  the 
city  of  London,  that  the  said  horse  then  belonged  to  a  brother  of  the  said 
J.  P.  B.  who  was  then  abroad,  and  that  he  the  said  J.  P.  B.  then  hid 
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to  seO  the  said  horse  for  his  said  brother,  by  means  of  which  said  false   PrecedentM. 
jnretences,  in  this  count  mentioned,  they  the  said  J.  P.  B.  and  J.  P.  did,         '    ~ 
then    and  there    unhiwfully,   knowingly  and  designedly,  fraudulently  indictment  for 
obtain  of  and  from  the  said  R.  J.  T.  one  piece  of  paper  of  the  value  of  obtaining 
one  penny,  of  the  goods  and  chattels  of  the  said  R.  J.  T.,  and  one  order  "p^^n^^o^ 
for  the  payment  of  money,  to  wit,  for  the  payment  of  the  sum  of  36/.  15^.^ 
then  being  the  property  of  the  said  R.  J.  T.  with  intent  to  cheat  and 
defraud  the  said  R.  J.  T.  of  the  said  last-mentioned  goods,  chattels  and 
order  respectively  (the  said  sum  of  money  payable  and  secured  by  and 
upon  the  said  last-mentioned  order  being  then  due  and  unsatisfied  to 
i£e  said  R.  J.  T.  the  proprietor  thereof),  whereas  in  truth  and  in  fact 
the  said  J.  P.  B.  was  not  then  in  the  wool  business  in  the  city  of  Lon- 
doDy  nor  did  the  said  horse  belong  to  a  brother  of  him  the  said  J.  P.  B. 
who  was  then  abroad  ;  and  whereas  in  truth  and  in  fact  the  said  J.  P.  B. 
bad  not  then  to  sell  the  said  horse  for  his  said  supposed  brother  ;  all  of 
which  said  several  false  pretences,  in  this  count  mentioned,  they  the 
'd  J.  P.  B.  and  J.  P.  at  the  time  of  the  making  thereof  as  aforesaid 
to  be  false,  to  the  great  damage  and  deception  of  the  said  R.  J.  T. 
and  against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
■gainst  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
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STATUTES  AND  PARTS  OF  STATUTES 

RELATING  TO  THE  CRIMINAL  LAW. 


POST-OFFICE. 


Penalty  on 
officers  of  the 
Post-office 
iasoing  money 
orders  with 
ftuudulent 
intent 

In  indictments 
it  shall  be  suf- 
ficient to  name 
"  Her  Majesty's 
Postmaster- 
General." 


Printed  copies 
of  the  London 
Gazette  to  be 
evidence. 


Act  to  be 
deemed  a  Post- 
office  act 


1 1  &  12  Vict.  Cap.  88. 

An  Act  for  further  regtUating  the  Money  Order  Department  of  the  Pod- 

<#c«.— [3181  August,  1848.] 

Sect  IV.  ^  I  ^H AT  every  officer  of  the  Post-office  who  shall  grant  or  mat 
JL  any  money  order  with  a  fraudulent  intent  shall  in  England 
and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and 
offence,  and  shall,  at  the  discretion  of  the  court,  either  be  transported 
beyond  the  seas  for  the  term  of  seven  years,  or  be  imprisoned  for  any 
term  not  exceeding  three  ye^irs. 

V.  And  for  the  more  effi^ctual  prosecution  of  offenders,  be  it  enacted, 
that  in  any  indictment  or  criminal  letters  for  any  felony  or  misdemeanor 
committed  or  attempted  to  be  committed  in,  upon,  or  with  respect  to  the* 
Post-office  or  the  Post-office  revenue,  or  in,  upon,  or  with  respect  to  any 
property,  moneys,  money  orders,  goods,  chattels,  or  effects,  under  tlie 
management  or  control  of  the  Postmaster-Greneral ;  or  where  any  act, 
matter,  or  tiling  shall  have  been  done  or  committed  by  any  person  with 
or  for  any  malicious,  injurious,  or  fraudulent  design,  intent,  or  purpose, 
in  anywise  relating  to  or  concerning  the  Post-office,  or  the  Post-office 
revenue,  or  any  such  property,  moneys,  money  orders,  goods,  chatteLs,  or 
effects  as  aforesaid,  or  the  Postmaster-General,  it  shall  be  sufficient  to 
lay  any  such  property  in,  and  to  state  or  allege  the  same  to  belong  to,  and 
to  state  or  allege  any  such  act,  matter,  or  thing  to  have  been  done  or 
conunitted  with  intent  to  injure  or  defraud  "  Her  Migesty^s  Postmaster- 
General  ;'*  and  in  all  indictments  and  criminal  letters  relating  to  or  in 
anywise  concerning  the  department  of  the  Post-office,  it  shall  be 
sufficient  to  name  and  describe  the  Postmaster- General  as  "Her 
Majesty's  Postmaster-General,"  without  any  further  or  other  name, 
addition,  or  description  whatsoever. 

VII.  That  any  printed  copy  of  the  London  Gazette,  purporting  to  be 
printed  and  published  by  the  person  or  persons  having  authority  to  print 
and  publish  the  same,  shall  be  admitted  as  evidence  by  all  courts,  judges, 
justices,  and  others  in  any  part  of  Her  Majesty's  dominions  of  anj 
treasury  warrant,  and  of  any  regulations  or  restrictions  which  shaD  be 
issued  or  made  under  or  by  virtue  of  this  act,  and  contained  in  any  sach 
Gazette,  and  of  the  due  issuing  thereof,  and  of  the  contents  of  any  such 
warrant,  regulations,  or  restrictions,  without  any  further  or  other  proof. 

VIU.  That  this  act  shall  be  deemed  and  taken  to  be  a  Post-office  act, 
and  that  the  several  terms  and  expressions  used  in  this  act  shall  be 
construed  according  to  the  respective  interpretations  contained  or 
i*eferred  to  in  the  said  act  passed  in  the  fourth  year  of  €he  reign  of  ber 
present  Majesty,  so  far  as  those  interpretations  are  not  repugnant  to  tbe 
subject  or  inconsistent  with  the  context  of  such  terms  and  expressions. 
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FORGERY  OF  SEAL  OF  ENROLMENT  OFFICE. 

11  &  12  Vict.  Cap.  94. 

Im  Act  to  reguUUe  certain  Offices  in  the  Petty  Bag  in  the  High  Court  of 
Chancery,  the  Practice  of  the  Common  Law  Side  of  that  Courts  and 
the  Enrolment  Office  of  the  said  Court, — [  Slst  August,  1848.] 

^ct.  XVL  rpHAT  the  clerk  of  the  said  Enrohnent  Office,  or  his  deputy  Certificates  of 
i     or  assistant,   shaU,  upon  request,  and  payment  of  the  SJ^^n^^J^^ 
Koper  fees  payable  in  respect  thereof,  indorse  or  write  upon   every  sealed,  ahall  be 
pacification,  instrument,  and  document  which  at  any  time  heretofore  has  a^^tted  as 
meia  or  at  any  time  hereafter  shall  be  enrolled  in  the  said  Enrolment  ^^  ^^' 
Mfioe,  a  certificate  that  such  specification,  instrument,  or  document  has 
«WQ  or  was  enrolled  in  Chancery,  and  the  day  on  which  such  enrolment 
ris  made,  and  shall  cause  such  certificate  to  be  sealed  or  stamped  with 
he    said    seal    of   the  Chancery  Enrolment  Office;    and  every  such 
iBTtaficate  purporting  or  appearing  to  be  so  sealed  or  stamped  shall  be 
dmitted  and  received  in  evidence  by  aU  courts  and  other  tribunals, 
justices,  and  others,    without  further  proof,  and  as   sufficient 

a  Jade  evidence  that  the  specification,   document,  or  instrument. 

in  mentioned  was  duly  enrolled  in  the  Court  of  Chancery  on  the 
Isr  and  at  the  time  mentioned  in  such  certificate. 

XVLl.  That  every  document  or  writing  sealed  or  stamped,  or  pur-  Copies  of  enrol- 
MTting  or  appearing  to  be  sealed  or  stamped  with  the  said  seal  of  the  ixkf^  ''^f'^^ 
!]3iaiicery  Enrolment   Office,   and  purporting  to  be    a    copy    of  wiyrolmfflS(M^" 
tuolment  or  other  re<:ord,  or  of  any  other  document  or  writing  of  any  to  be  admitted 
lescription  whatsoever,  including  any  drawings,  maps,  or  plans  thereunto  ^^  eyidence. 
anexed  or  indorsed  thereon,  shaU  be  deemed  to  be  a  true  copy  of  such 
BTolment,  record,  document,  or  writing,  and  of  such  drawing,  map,  or 
tmn  (if  any)  thereunto  annexed,  and  shall,  without  further  proof,  be 
dmlasible  and  admitted  in  evidence,  as  well  before  either  House  of 
teliament  as  also  before  any  committee  thereof,  and  also  by  and  before 
n  courts,  tribunals,  judges,  justices,  officers,  and  other  persons  whomso- 
wetf  in  like  manner  and  to  the  same  extent  and  efiect  as  the  original 
nrolment,  record,  document,  or  writing  could  or  might  be  admissible  or 
dmitted  in  evidence,  as  well  for  the  purpose  of  proving  the  contents  of 
iK^  enrolment,  record,  document,  or  vmting,  and  the  drawing,  map,  or 
Jan  (if  any)  thereunto  annexed,  as  also  proving  such  enrolment,  record, 
iocoment,  or  writing  to  be  an  enrolment,  record,  document,  or  writing  of 
r  belonging  to  the  said  Court  of  Chancery,  and  that  such  enrolment, 
eoard,  document,  or  writing  was  made,  acknowledged,  prepared,  filed, 
r  entered  on  the  day  and  at  the  time  when  the  original  enrolment, 
eoard,   document,   or  writing  shall  purport  to  have  been  made,  ac- 
knowledged, prepared,  filed,  or  entered. 

XV  UL  That  if  any  person  shall  falsely  make,  forge,  or  counterfeit  Punishment  for 
my  seal  made,  provided,  used,  or  kept  in  pursuance  of  this  act  for  or  in  forging  or  alter- 
he  said  court  or  any  office  thereof,  or  shall  falsely  make  or  alter  any  seal,  Swument  ^' 
lo  as  to  resemble,  purport,  or  appear  to  be  a  seal  made,  provided,  used, 
IT  kept  in  pursuance  of  this  act,  or  for  or  in  the  said  court  or  any  office 
thereof,  or  shall  use  or  tender  in  evidence,  or  utter  any  impression  made 
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Il&l2^ct.c94  by  any  seal  so  falsely  made,  forged,  counterfeited,  or  altered  as  aforesaid, 
ForgeryofSeal  ^^^^'^^^  t^®  same  to  have  been  so  falsely  made,  forged,  ooonterfeited,  or 
of  Enrolment  altered  as  aforesaid,  or  shall  forge  or  shfdl  unlawfully  and  falsely  makecr 
Q^'  alter  any  writ,  record,  document,  instrument,  proceediiig,  or  writing  «f 
or  belonging  to  or  made  or  prepared  in  or  issuing  out  of^  or  appeuii^ 
or  purporting  to  be  of  or  belonging  to,  or  made  or  prepcu:ed  in  or  issoof 
out  of  any  such  office  as  aforesaid,  or  out  of  the  said  Court  of  Chanoeij, 
or  shall  use  or  tender  in  evidence  or  utter  any  writ,  record,  documeDt, 
instrument,  proceeding,  or  writing,  so  unlawfully  or  falsely  made  cr 
altered  as  aforesaid,  knowing  the  same  to  have  been  ao  unlawfullj  cr 
falsely  made  or  altered,  or  shaJl  unlawfully  and  fSdsely  seal  or  stamp  wA 
any  seal  made,  prepared,  kept,  or  used  for  or  in  any  i€  tiie  said  dfioes^  9 
for  or  in  the  said  Court  of  Chancery,  any  writ,  reoord,  document,  instil- 
ment, proceeding,  or  writing,  purporting  or  appearing  to  be  or  resemWii^  '' 
or  intended  to  purport  or  appear  to  be  or  resemble,  a  writ,  reoof^ 
document,  instrument^  proceeding,  or  writing,  of  or  belcmging  to  9 
made  or  prepared  in,  or  issuing  out  of  any  of  the  said  ofl&oes  or  ^  ail 
Court  of  Chancery,  or  shall  fraudulently  use  or  tender  in  evidenee^  tf 
utter  any  writ,  record,  document,  instrument,  proceeding,  or  writings  M 
unlawfully  or  falsely  sealed  or  stamped  as  aforesaid,  then  and  in  eira; 
such  case  every  person  so  offending,  and  every  person  knowing  ai 
wiUingly  aiding,  abetting,  or  assisting  any  person  in  committing  any  aaeb 
offence,  and  being  thereof  lawfully  convicted,  shall  be  adjudged  gwtji 
felony. 
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LARCENlf  ACTS  AMENDMENT. 

12  Vict.  Cai».  11. 

4m  ^ci  to  amend  the  Laws  m  England  and  Ireland  relative  to  Larceny 
emd  other  Offences  connected  therewUh, — [3rd  April,  1849.} 

WHEREAS  by  an  act  passed  in  the  eighth  year  of  king  George 
the  Fourth,  intituled  An  Act  for  consolidating  and  amending  7^3  q^  4 
Ae  Lmws  in  England  relative  to  Larceny  and  other  Offences  connected  c.  29. 
ihtrewithy  it  was  among  other  things  enacted,  that  every  person  con- 
of  simple  larceny,  or  of  any  felony  thereby  made  punishable  like 
le  larceny,  should  (except  in  the  cases  thereinafter  otherwise  pro- 
pped for)  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
Mjond  the  seas  for  the  term  of  seven  years,  or  to  be  otherwise  punished 
by  the  said  act  provided :  and  whereas  by  an  act  passed  in  the  ninth 

of  king  George  the  Fourth,  intituled  An  Act  for  consolidating  and  9  Geo.  4,  e.  65. 
die  Laws  in  Ireland  relative  to  Larceny  and  other  Offences 
therewith,  it  was  among   other  things  enacted,  that  every 
convicted  of  sim^^e  larceny,  or  of  any  felony  thereby  made  pnnish- 
^le  like  simple  larceny,  should  (except  in  the  cases  thereinafter  other- 
wse  provided  for)  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
Mnrted  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  otherwise 
l^unished  as  by  the  same  act  provided  ;  and  whereas  it  is  expedient  to 
fclwlish   the  punishment  of  transportation   for    the  offence  of  simple 
«uiceny  and  for  felonies  by  the  said  acts  made  punishable  like  simple 
greeny  :  be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
3Ky  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
^nd  (Commons,  in  this  present  Parliament  assembled,  and  by  the  au- 
:liority  of  the  same,  that  from  and  after  the  first  day  of  May,  one  pimishment  of 
fiJioosand  eight  hundred  and  forty-nine  so  much  of  the  recited  provisions  transportation 
^  the  said  acts  respectively  as  makes  any  person  convicted  of  simple  Se  aiae^Jm- 
i«rceny,  or  of  any  felony  by  such  acts  respectively  made  punishable  like  pie  laxceny. 
simple  larceny   (except   in  the  cases  thereinafter  otherwise  provided 
%rX  liable  to  be  transported  beyond  the  seas  for  the  term  of  seven 
irears,  shall  be  repealed,  but  every  person  so  convicted  shall  be  liable, 
^  the  discretion  of  the  court,  to  be  otherwise  punished  as  by  the  said 
Sets  respectively  is  provided. 

IL  Provided  always,  and  be  it  enacted,  that  if  any  person  shall  steal  Tenants  and 
»ny  chattel  or  fixture  let  to  be  used  by  him  or  her  in  or  with  any  house  Jp^gcre  stealing 
ar  lodging,  whether  the  contract  shall  have  been  entered  into  by  him  or  ap^tmentTlet 
ber,  or  by  her  husband,  or  by  any  person  on  behalf  of  him,  or  her,  or  to  them,  if  the 
husband,  in  case  the  value  of  the  article  or  articles  stolen  shall  ^^e  exceed  6/., 


exceed  the  sum  of  five  pounds,  every  such  offender,  being  convicted  hefore  the^pass- 
iiliereof,  shall  be  liable  to  be  punished  as  if  this  act  had  not  been  passed,  ingof  the  act. 
HL  Provided  also,  and  be  it  enacted,  that  where  any  person  has  been  Larceny  &c. 
i;wice  convicted  of  any  of  the  offences  punishable  upon  summary  con-  after  two  pre- 
riction  under  the  provisions  contained  in  the  said  recited  acts,  or  an  ^^"?  summary 
ict  of  the  eleventh  year  of  Her  Majesty,  intituled  An  Act  for  the  more  punishable  as 
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12  Vict  c.  11.  speedy    Trial  and  Punishment  of  Juvenile  Offend/en^  or  an  act  of  tk 

Larceny  Acts  twelfth  year  of  Her  Majesty,  intituled  An  Act  for  the  more  speedy  Trid 

Amendment,   and  Punishment  of  Juvenile  Offenders  in  Ireland^  or  an  act  of  the  eigfai 

,  .   "T"         year  of  king  Greorge  the  Fourth,  intituled  An  Act  for  consolidating  tai 

Ingof'tMsaa?*  amending  the  Laws  in  England  relative  to  malicious  Injuries  to  Pn- 

10  &  11  Vict.  P^%  <>r  an  act  of  the  ninth  year  of  king  Greorge  the  Fourth,  intitnki 
c.  82.  An  Act  for  consolidating  and  amending  the  Laws  in  Ireland  tMk 

11  &  12  Tlct  to  malicious  Injuries  to  Property  (whether  each  of  the  conTicticms  has 
c.  59.  been  in  respect  of  an  offence  of  the  same  description  or  not,  and  whetkr 
7  &  8  Geo.  4,  8uch  convictions,  or  either  of  them,  be  before  or  after  the  passing  of  tbb 
9  Qeo.  4  c  56.  ^^)'   ^^  ^^^  person   so  twice  convicted  shall  afterwards   commit  tko 

offence  of  simple  larceny,  or  any  offence  by  the  said  firstly  and  seooodlf 

recited    acts    respectively  made  punishable  like  simple   larceny,  sod 

offender  being  committed  thereof,  shall  be  liable  to  be  punished  is  if 

this  act  had  not  been  passed. 

In  indictments       IV.  And  be  it  enacted,  that  in  any  indictment  against  any  perm 

W"^  P®^®J°J  who  shall  have  been  twice  convicted  of  offences  punishable  upon  soa- 

it  ■hull  be  suffi.  ^^7  conviction  as  aforesaid  it  shall  be  sufficient  to  state  that  nk 

dent  to  state     person  was  at  certain  times  and  places  so  twice  convicted  as  aforeay, 

^>&^  and      without  otherwise  describing  the  offences  of  which  such  persmi  wmm 

of  conyictions     convicted  as  aforesaid,  and  a  copy  of  any  such  conviction,  certified  If 

to  be  endoioe.   the  proper  officer  of  the  court  of  Greneral  or  Quarter  Sessions  to  wbidt 

such  conviction  shall  have  been  transmitted  or  returned,  or  proved  to 

l)e  a  true  copy,  shall  be  sufficient  evidence  to  prove  such  convictk^ 

and  such  conviction  shall  be  presumed  to  be  unappealed  against  onlea 

the  contrary  be  shown. 
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No.VL 

\foT  Mandaughier  against  the  Driver  and  Stoker  of  a  RaUuxxy  Engine^ 
for  negUgendy  driving  agai$ut  another  JBngine^  whereby  the  Deceased  met  his 
Death, 

OENTRAL  Criminal  Court,  )       The  jurors  for  our  Lady  the  Queen 
^^  to  wit.  J  upon  their  oath  present,  that  S.  H., 

Bte  of  the  parish  of  Richmond,  in  the  county  of  Surrey,  labourer,  and 
W.  W.,  late  of  the  same  place,  labourer,  on  the  17th  day  of  November, 
n  the  twelfth  year  of  the  reign  of  our  Sovereign  Lady  Queen  Victoria, 
irith  force  and  arms,  at  the  parish  aforesaid  in  the  county  aforesaid,  and 
irithin  the  jurisdiction  of  the  said  court,  in  and  upon  one  R.  P.,  in  the 
leace  of  Grod  and  of  our  Lady  the  Queen  then  and  there  being,  feloniously 
ind  wilfully  did  make  an  assault.     And  the  jurors  aforesaid,  upon  their 
Mith  aforesaid,  further  present  that,  before  and  on  the  said  17th  day"  of 
!f  ovember,  the  said  S.  H.  was  employed  by  a  certain  body  corporate,  to 
irit^  the  London  and  South  Western  Railway  Company,  for  the  purpose 
if  conducting,  driving,  managing,  and  controlling  certain  locomotive 
ilesm  engines  belonging  to  the  said  London  and  South  Western  Railway 
Company,  and  that  the  said  W.  W.,  before  and  on  the  day  and  year 
iforesaid,  was  employed  by  the  said  London  and  South  Western  Railway 
Company,  for  the  purpose  of  assisting  him,  the  said  S.  H.,  in  the 
xmducting,  driving,  management,  and  control  of  such  locomotive  steam 
kogines  as  aforesaid,  and  that  by  virtue  of  such  their  respective  employ- 
nents,  the  said  S.  H.  was,  on  the  day  and  year  aforesaid,  at  the  parish 
iforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
xmrty  conducting  and  driving,  and  then  and  there  had  the  management 
nd  control  of  a  certain  locomotive  steam  engine,  to  and  behind  which  a 
ertain  carriage,  called  a  tender,  was  then  and  there  attached,  and  which 
aid  locomotive  steam  engine  and  tender  were  then  and  there  the  property 
if  and  belonging  to  the  said  London  and  South  Western  Railway  Com- 
«ny,  and  were  then  and  there  in  and  upon  a  certain  side  line  of  railway 
eamng  into  and  upon  a  certain  main  line,  to  wit,  the  Richmond  Railway, 
ad  the  said  W.  W.  was  then  and  there,  him  the  said  S.  H.,  in  and 
boat  the  said  conducting,  driving,  management,  and  control  of  the  said 
xomotive  steam.engine  and  tender,  aiding  and  assisting,  and  that  it  then 
nd  there  became  and  was  the  duty  of  the  said  S.  H.  and  of  the  said 
W,  W.,  by  virtue  of  their  said  emplojrment,  not  to  conduct  or  drive,  or 
cdfer  or  permit  to  be  conducted  or  driven,  the  said  locomotive  steam 
ngine  and  tender  from  and  off  the  said  side  line  of  railway,  into,  upon, 
r  across  the  said  main  line  of  railway,  in  case  any  train  or  engine  should 
e  then  due,  and  about  to  arrive  at  that  part  of  the  said  main  line  of 
ailway,  where  the  same  was  joined  by  the  said  side  line  of  railway 
foresaid ;  yet  the  said  S.  H.  and  the  said  W.  W.,  well  knowing  the 
remises,  and  well  knowing  that  a  certain  train,  to  wit,  a  train  consisting 
f  a  certain  other  locomotive  steam  engine  with  a  certain  other  tender, 
ad  divers,  to  wit,  twenty  carriages  attached  thereto  and  drawn  thereby, 
itf  then  and  there  lawfully  travelling  and  being  pn^Ued  on  and  along 
le  said  main  line  of  railway^  and  was  then  due  and  about  to  arrive  at 
TOL.  m.  e 
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12  Vict  c.  11.  speedy    Trial  and  Punishment  of  Juvenile  Offenden,  or  an  act  of  the 

Larceny  Acts  twelfth  year  of  Her  Majesty,  intituled  An  Act  for  the  more  speedy  Trid 

Amendment,   and  Punishment  of  Juvenile  Offenders  in  Ireland^  or  an  act  of  the  eiglitl 

,  -   "T"         year  of  king  Greorge  the  Fourth,  intituled  An  Act  for  consolidating  ai 

ingof'thisa^*  amending  the  Laws  in  England  relative  to  malictous  Injuries  to  Pn- 

10  &  11  Vict  P^%  or  ^^  ^*  o^  t^®  ninth  year  of  king  Greorge  the  Fourth,  intitoM 
c.  82.  An  Act  for  consolidating  and  amending  the  Laws  in  Ireland  rekUm 

11  &  12  Tlot  to  malicious  Injuries  to  Property  (whether  each  of  the  convictioiis  has 
c.  59.  J3^j|  Iq  respect  of  an  offence  of  the  same  description  or  not,  and  whether 
7  &  8  Geo.  4,  such  convictions,  or  either  of  them,  be  before  or  after  the  passing  of  this 
9  Qeo.  4  c  56.  ^t^'   ^^  ^^^  person   so  twice  convicted  shall  afterwards   commit  tho 

offence  of  simple  larceny,  or  any  offence  by  the  said  firstly  and  seooodlf 

recited    acts    respectively  made  punishable  like  simple  larceny,  soch 

offender  being  committed  thereof,  shall  be  liable  to  be  punished  » if 

this  act  had  not  been  passed. 

In  indictments       IV.  And  be  it  enacted,  that  in  any  indictment  against  any  perm 

W"^  P®"JJ°J  who  shall  have  been  twice  convicted  of  offences  punishable  upon  soa- 

it  ■hull  be  suffi.  in&i'J  conviction  as  aforesaid  it  shall  be  sufficient  to  state  Uiat  flod 

dent  to  state     person  was  at  certain  times  and  places  so  twice  convicted  as  aforeay, 

^jS5j[  *"*?      without  otherwise  describing  the  offences  of  which  such  persmi  wmm 

of  convictions     convicted  as  aforesaid,  and  a  copy  of  any  such  conviction,  certified  If 

to  be  evidaioe.   the  proper  officer  of  the  court  of  General  or  Quarter  Sessions  to  wUdi 

such  conviction  shall  have  been  transmitted  or  returned,  or  proTed  to 

1)0  a  true  copy,  shall  be  sufficient  evidence  to  prove  such  convietia^ 

and  such  conviction  shall  be  presumed  to  be  unappealed  against  onlea 

the  contraiy  be  shown. 
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^mdictmentfor  Mandaugkter  agaaut  the  Driver  and  Stoker  of  a  BaUuxxy  Engine, 
for  nef^Hgen&fi  driving  agai$ut  another  JBngine,  whereby  the  Deceased  met  his 
Death, 

CENTRAL  Criminal  Court,  )       The  jurors  for  our  Lady  the  Queen 
^  to  wit.  J  upon  their  oath  present,  that  S.  H., 

■fte  of  the  parish  of  Richmond,  in  the  county  of  Surrey,  labourer,  and 
91^.  W.,  late  of  the  same  place,  labourer,  on  the  17th  day  of  November, 
n  the  twelfth  year  of  the  reign  of  our  Sovereign  Lady  Queen  Victoria, 
irith  force  and  arms,  at  the  parish  aforesaid  in  the  county  aforesaid,  and 
irithin  the  jurisdiction  of  the  said  court,  in  and  upon  one  R.  P.,  in  the 
leaoe  of  God  and  of  our  Lady  the  Queen  then  and  there  being,  feloniously 
ind  wilfully  did  make  an  assault.  And  the  jurors  aforesaid,  upon  their 
rnHh  aforesaid,  further  present  that,  before  and  on  the  said  17th  day"  of 
SIbvember,  the  said  S.  H.  was  employed  by  a  certain  body  corporate,  to 
irit^  the  London  and  South  Western  Railway  Company,  for  the  purpose 
if  conducting,  driving,  managing,  and  controlling  certain  locomotive 
ileam  engines  belonging  to  the  said  London  and  South  Western  Railway 
Company,  and  that  the  said  W.  W.,  before  and  on  the  day  and  year 
iforesaid,  was  employed  by  the  said  London  and  South  Western  Railway 
Company,  for  the  purpose  of  assisting  him,  the  said  S.  H.,  in  the 
conducting,  driving,  management,  and  control  of  such  locomotive  steam 
mgines  as  aforesaid!,  and  that  by  virtue  of  such  their  respective  employ- 
nents,  the  said  S.  H.  was,  on  the  day  and  year  aforesaid,  at  the  parish 
iforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
xmrt,  conducting  and  driving,  and  then  and  there  had  the  management 
uid  control  of  a  certain  locomotive  steam  engine,  to  and  behind  which  a 
certain  carriage,  called  a  tender,  was  then  and  there  attached,  and  which 
•id  locomotive  steam  engine  and  tender  were  then  and  there  the  property 
if  and  belonging  to  the  said  London  and  South  Western  Railway  Com- 
Muny,  and  were  then  and  there  in  and  upon  a  certain  side  line  of  railway 
esmng  into  and  upon  a  certain  main  line,  to  wit,  the  Richmond  Railway, 
ind  the  said  W.  W.  was  then  and  there,  him  the  said  S.  H.,  in  and 
ibont  the  said  conducting,  driving,  management,  and  control  of  the  said 
ocomotive  steam.engine  and  tender,  aiding  and  assisting,  and  that  it  then 
ind  there  became  and  was  the  duty  of  the  said  S.  H.  and  of  the  said 
N,  W.,  by  virtue  of  their  said  emplojrment,  not  to  conduct  or  drive,  or 
lufTer  or  permit  to  be  conducted  or  driven,  the  said  locomotive  steam 
ngine  and  tender  from  and  off  the  said  side  line  of  railway,  into,  upon, 
RT  across  the  said  main  line  of  railway,  in  case  any  train  or  engine  should 
le  then  due,  and  about  to  arrive  at  that  part  of  the  said  main  line  of 
ailway,  where  the  same  was  joined  by  the  said  side  Une  of  railway 
foresaid ;  yet  the  said  S.  H.  and  the  said  W.  W.,  well  knowing  the 
iremises,  and  well  knowing  that  a  certain  train,  to  wit,  a  train  consisting 
f  a  certain  other  locomotive  steam  en^ne  with  a  certain  other  tender, 
nd  divers,  to  wit,  twenty  carriages  attached  thereto  and  drawn  thereby, 
ras  then  and  there  lawfully  travelling  and  being  propelled  on  and  along 
he  said  main  line  of  railway,  and  was  then  due  and  about  to  arrive  at 
VOL.  m.  e 
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Second  eonnt. 


that  part  of  the  said  main  line  of  railway  where  the  same  was  joined  by 
the  side  line  of  railway  aforesaid,  but  disregarding  their  duty  in  tbit 
behalf,  did,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  wilfoU? 
and  feloniously  and  with  great  force  and  violence,  and  in  a  wantoo, 
negligent,  and  improper  manner,  and  contrary  to  their  said  duty  in  thit 
behafi^  and  while  the  said  train  was  so  then  and  there  due  and  about  to 
arrive  as  aforesaid,  conduct  and  drive,  and  suffer  and  permit  to  be  cxm* 
ducted  and  driven,  the  said  first-mentioned  locomotive  steam  engine  and 
tender  from  and  off  the  said  line  of  railway,  into,  upon,  and  across  tbe 
said  main  line  of  railway,  and  into,  upon,  and  against  the  said  train  so 
then  and  there  lawfully  travelling  and  being  propeUed  on  and  along  the 
said  main  line  of  railway  as  aforesaid ;  and  that  the  said  S.  H.  and  the 
said  W.  W.  did  thereby  and  by  means  of  the  said  several  premises,  and 
by  reason  of  the  shock  and  concussion  thereby  given  and  communicated 
to  the  said  first-mentioned  locomotive  steam  engine,  then    and  there 
wilfully  and  feloniously  and  with  great  force  and  violence,  push,  force, 
dash,  drive,  and  jam,  and  cause  to  be  pushed,  forced,  dashed,  driven,  and 
jammed  in,  upon,  over,  against,  and  between  a  certain  part  of  the  said  first- 
mentioned  locomotive  steam  engine,  to  wit,  the  hinder  part  thereof  the 
said  B.  P.,  who  was  then  and  there  standing  and  being  in  and  upon  the 
said  first-mentioned  locomotive  steam  engine,  and  did  then  and  there  by 
means  of  the  pushing,  forcing,  dashing,  and  driving  and  jamming  afore- 
said, wilfully  and  feloniously  infiict  and  cause  to  be  inflicted  in  and  upcn 
the  head,  to  wit,  in  and  upon  the  nght  side  of  the  head  of  him  the  said 
R.  P.,  divers  mortal  wounds  and  fractures,  and  in  and  upon  the  body,  to 
wit,  in  and  upon  the  back,  sides,  belly,  thighs,  legs,  and  feet  of  him  the 
said  R.  P.,  divers  mortal  wounds,  bruises,  contusions,  burns,  and  acalda, 
of  which  siud  several  mortal  wounds,  fractures,  bruises,  contusions,  boms, 
and  scalds,  he  the  said  R.  P.,  on  the  day  and  year  aforesaid  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  d 
the  said  court,  instantly  died.   %And  so  the  jurors  aforesaid,  upon  thdr 
oath  aforesaid,  do  say  that  they  the  said  S.  H.  and  the  said  W.  W., 
him  the  said  R.  P.,  in  the  manner  and  by  the  means  aforesaid,  wilfollj 
and  feloniously  did  kill  and  slay,  against  the  peace  of  our  Lady  tiie 
Queen,  her  crown  and  dignity. 

Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  S.  H.  and  the  said  W.  W.  on  the  day  and  jear 
aforesaid,  with  force  and  arms,  at  the  parish  of,  Richmond,  in  the  county 
of  Surrey,  and  within  the  jurisdiction  of  the  said  court,  in  and  upon  the 
said  R.  P.,  in  the  peace  of  God  and  of  our  lady  the  Queen  then  and 
there  being,  feloniously  and  wilfully  did  make  on  assault.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  further  present,  that  before 
and  on  the  day  and  year  aforesaid,  the  said  S.  H.  was  employed  bj  a 
certain  corporate  body,  to  wit,  the  London  and  South  Western  Railway 
Company,  for  the  purpose  of  conducting,  driving,  managing,  and  con- 
trolling certain  locomotive  steam  engines  belonging  to  the  said  London 
and  South  Western  Railway  Company,  and  the  said  W.  W.,  before  and 
on  the  day  and  year  aforesaid,  was  employed  by  the  said  London  and 
South  Western  Railway  Company  for  the  purpose  of  assisting  him  tbe 
said  S.  H.,  in  the  conducting,  driving,  management,  and  control  of  such 
locomotive  steam  engines  as  aforesaid,  and  that  by  virtue  of  such  their 
respective  employments,  he  the  said  S.  H.,  was,  on  the  day  and  jeir 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
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jniisdictioii  of  the  eaid  courts  conducting  and  driving,  and  then  and    Precedentt. 

there  had  the  management  and  control  of  a  certain  locomotiye  steam        

engine,  to  and  behind  which  a  certain  carriage,  called  a  tender,  was  then  indictment  f 
and  there  attached,  and  which  said  locomotive  steam  engine  and  tender  manslaughter 
were  then  and  there  the  property  of  and  belonging  to  the  said  London  Jgainst  the 
and  South  Western  Railway  Company,  and  were  then  and  there  in  and  stoker  ^  a 
npon  a  certain  side  line  of  railway,  leading  into  and  upon  a  certain  main  railway  engine, 
line  of  railway,  to  wit,  the  Richmond  Railway,  and  that  the  said  W.  W.  ***•»  *^- 
was  then  and  there,  hhn  the  said  S.  IL,  in  and  about  the  said  conducting, 
driving,  management,  and  control  of  the  said  locomotive  steam  engine 
and  tender,  aiding  and  assisting,  and  that  it  then  and  there  became  and 
was  the  duty  of  the  said  S.  H.  and  of  the  said  W.  W.,  by  virtue  of  their 
said  employment,  not  to  conduct  or  drive,  or  suffer  or  permit  to  be 
conducted  or  driven,  the  said  locomotive  steam  engine  and  tender  from 
and  off  the  said  side  line  of  railway,  into,  upon,  or  across  the  said  main 
line  of  railway,  in  case  any  train  or  engine  should  be  then  due  and 
about  to«arrive  at  that  part  of  the  said  main  line  of  railway,  where  the 
aame  was  joined  by  the  side  line  of  railway  aforesaid ;  yet  the  said  S.  H. 
and  the  said  W.  W.,  well  knowing  the  premises,  and  well  knowing  that 
a  certain  train,  consisting  of  another  locomotive  steam  engine,  with  a 
eeitain  other  tender,  and  divers,  to  wit,  twenty  carriages  attached  thereto 
and  drawn  thereby,  was  then  and  there  lawfully  travelling  and  being 
propelled  on  and  aJong  the  said  main  line  of  railway,  and  was  then  due 
and  about  to  arrive  at  that  part  of  the  said  main  line  of  railway,  where 
the  same  was  joined  by  the  side  line  of  railway  aforesaid,  but  disre- 
garding their  duty  in  that  behalf,  did,  on  the  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  wilfully  and  feloniously,  and  with  great  force  and 
fiolenee,  wilfully  and  in  a  wanton,  negligent,  and  improper  manner, 
ecmtrary  to  their  said  duty  in  that  behalf  and  while  the  said  train  was  so 
tben  and  there  due  and  about  to  arrive  as  aforesaid,  conduct  and  drive, 
and  suffer  and  permit  to  be  continued  and  driven  the  said  first-mentioned 
locomotive  steam  engine  and  tender  from  and  off  the  said  side  line  of 
railway,  into,  upon,  and  across  the  said  main  line  of  railway,  and  thereby 
and  by  reason  of  the  said  premises,  and  of  the  several  negligent  and  im- 
proper conduct  of  the  said  S.  H.,  and  of  the  said  W.  W.,  the  said  train 
so  then  travelling  and  being  propelled  on  and  along  the  said  main  line  of 
railway,  did  then  and  there,  unavoidably,  with  great  force  and  violence, 
strike,  run,  and  impinge  against  the   said  first-mentioned  locomotive 
steam  engine ;  and  by  means  of  the  said  several  premises,  and  of  the 
shock  and  concussion  thereby  given  and  communicated  to  the  said  first- 
mentioned  locomotive  steam  engine,  the  said  R.  P.,  who  was  then  and 
there  standing,  and  being  in  and  upon  the  said  first-mentioned  locomo- 
tiTe  steam  engine,  was  then  and  there  with  great  force  and  violence 
pushed,    forced,    dashed,  driven,  and  jammed    in,    upon,    over,    and 
between  a  certain  part  of  the  said  first-mentioned  locomotive  steam 
engine,  to  wit,  the  hinder  part  thereof;  and  by  means  of  the  said  push- 
ing, forcing,  dashing,  driving,  and  jamming,  then  and  there  were  made 
and  inflicted  in  and  upon  the  head,  to  wit,  in  and  upon  the  right  side  of 
the  head  of  him  the  said  R.  P.,  divers  mortal  wounds  and  fractures,  and 
in  and  upon  the  body,  to  wit,  in  and  upon  the  back,  sides,  belly,  thighs, 
li^s,  and  feet  of  him  the  said  R.  P.,  divers  mortal  wounds,  bruises,  con- 
tusions, burns,  and  scalds,  of  which  said  several  mortal  wounds,  fractures, 
faroises,  contusions,  bums,  and  scalds,  he  the  said  R.  P.,  on  the  day  and 
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PrecedentM,    jesxt  aforesaid,  at  the  parish  aforesaid,  in  the  ooonty  albcesaid,  and  wkkia 
NoTyl      ^^  jurisdiction  of  the  said  coort^  instantly  died  i  and  so  the  jarora  a£n«- 
Indictment  for   said,  &C. 

manslai^hter  Third  Gmitt— And  the  jurors  aforesaid,  ap(m  their  oath  aforaand,  di 
S^^a^d  further  present  that  the  said  S.  H.,  and  the  said  W.  W.,  on  the  day  aai 
stoker  of  a  year  aforesaid,  with  force  and  arms,  at  the  parish  of  'Richmond  afiiicoiiii, 
rail^y  engine,  j^  ^^  county  of  Surrey  aforesaid,  and  within  the  jurisdiction  of  the  wii 
'\  -1-.  court,  in  and  upon  the  said  R.  P.,  in  the  peace  of  Grod  and  of  oar  Uf 
Third  count  the  Queen  then  and  there  heing,  febniously  and  wilfully  did  make  m 
assault,  and  that  the  said  S.  H.  was  then  and  there  condueting  aai 
driving,  and  then  and  there  had  the  management  and  control  of  a  eertaia 
locomotive  steam  engine,  to  and  behind  which  a  certain  caniage^  oiIM 
a  tender,  was  then  and  there  attached,  and  which  said  JooomotiTe  ston 
engine  and  tender  were  then  and  there  in  and  upon  a  certain  way,  to  wit» 
a  certain  side  line  of  railway  leading  into  and  upon  a  certain  main  liae 
of  railway,  to  wit,  the  Richmond  Rulway,  and  that  the  said  W.  W.  was 
then  and  there,  him  the  said  S.  H.,  in  and  about  the  said  eondacdng, 
driving,  management,  and  control  of  the  said  looomotiye  steam  engine 
and  tender,  aiding  and  assisting;  and  that  it  then  and  there  became  aai 
was  the  duty  of  the  said  S.  H.,  and  of  the  said  W.  W^  to  nse  all  doe 
and  proper  caution  in  and  about  the  conducting  and  driving  the  end 
locomotive  steam  engine  and  tender,  from  and  off  the  said  side  line  of 
railway  in,  upon,  or  across  the  said  main  line  of  railway,  yet  the  sud 
S.  H.,  and  the  said  W.  W.,  well  knowing  the  premises,  and  not  regard- 
ing their  duty  in  that  behalf,  did  not,  nor  would  use  all  dae  and  proper 
caution  in  and  about  the  conducting  and  driving  of  the  said  looomoliTe 
steam  engine  and  tender,  from  and  off  the  said  side  line  of  railway,  i^ 
upon,  or  across  the  said  nudn  line  of  railway;  but  on  the  oontraj 
thereof^  did  then  and  there,  wilfully  and  feloniously,  and  with  great  font 
and  violence,  and  without  due  and  proper  caution,  and  in  a  n^ligent  aod 
improper  manner,  and  contrary  to  their  said  duty  in  that  behalf  coDdnet 
and  drive  the  said  locomotive  steam  engine  and  tender  from  and  off  the 
said  side  line  of  railway,  into^  upon,  and  across  the  said  main  line  of 
railway,  and  into,  upon,  and  against  a  certain  train,  to  wit,  a  train  ooa- 
sisting  of  another  locomotive  steam  engine,  with  a  certain  ofther  tendon 
and  divers,  to  wit,  twenty  carriages  attached  thereto^  and  drawn  therebj, 
which  said  train  was  then  and  Uiere  lawfully  travelling  and  being  pio- 
polled  on  and  along  the  said  main  line  of  railway ;  and  that  the  and 
S.  H.  and  W.  W.  did  thereby  and  by  means  of  the  said  several  preraieefl^ 
and  by  reason  of  the  shock  and  concussion  thereby  given  and  oommma- 
cated  to  the  said  first-mentioned  locomotive  steam  engine,  ihea  and  there 
wilfully  and  feloniously,  and  with  great  force  and  violence,  push,  foiee^ 
dash,  drive,  and  jam,  and  caused  to  be  pushed,  forced,  dashed,  drifeoi 
and  jammed  in,  upon,  over,  and  between  a  certain  part  of  the  said  fint- 
mentioned  locomotive  steam  engine,  to  wit,  the  hinder  part  thereof  the 
said  R.  P.,  who  was  then  and  there  standing,  and  being  in  and  upon  the 
said  first-mentioned  locomotive  steam  engine,  and  did  then  and  there^  bj 
means  of  the  said  pushing,  forcing,  dashing,  driving,  and  jamming  wil- 
fully, and  feloniously  infiict,  and  cause  to  be  inflicted,  in  and  upon  tiie 
head,  to  wit,  in  and  upon  the  riffht  side  of  the  head  of  him  the  said 
R.  P.,  divers  mortal  wounds  and  firactures,  and  in  and  npon  the  body,  te 
wit,  in  and  upon  the  back,  sides,  belly,  thighs,  legs,  and  feet,  of  him  tke 
said  R.  P.,  divers  mortal  wounds,  bruises,  contusions,  bnrns^  and  scalds 
of  which  said  several  mortal  wounds,  fractures,   bmiaea^  eontnainBi^ 
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bunifly  and  scaldB,  he  the  said  B.  P.,  on  the  day  and  year  aforeBaidy  at    PreeederUs. 
the  pariah  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction      Xo~VI 
of  the  said  court,  instantly  died;  and  so  the  jurors  aforesaid,  &c.  Indietment  for 

Fourth  Cbimt— And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  mandwurhter 
forther  present  that  the  said  S.  H.,  and  the  said  W.  W.,  on  the  day  and  S^lj^a^ 
]rear  aforesaid,  with  force  and  arms,  at  the  parish  of  Richmond  aforesaid,  stoker  of  a 
in  the  county  of  Surrey  aforesaid,  and  within  the  jurisdiction  of  the  said  J^^  engiiie, 

court,  in  and  upon  the  said  R.  P.,  in  the  peace  of  God  and  of  our  kdy      '  

the  Queen  then  and  there  being,  feloniously  did  make  an  assault,  and  Fouth  ooant 
that  the  said  S.  H.  was  then  and  there  conducting  and  driving,  and  then 
and  there  had  the  management  and  control  of  a  certain  locomotive  steam 
engine,  to  and  behind  which  a  certain  carriage,  called  a  tender,  was  then  - 
and  there  attached,  and  which  said  locomotive  steam  engine  and  tender 
irere  then  and  there  in  and  upon  a  certain  way,  to  wit,  a  certain  side 
line  of  railway,  leading  into  and  upon  a  certain  main  line  of  railway,  to 
wit,  the  Richmond  Railway,  and  that  the  said  W.  W.  was  then  and 
there,  him  the  said  S.  H.,  in  and  about  the  said  conducting,  driving, 
numagement,  and  control  of  the  said  locomotive  steam  engine  and  tender, 
aiding  and  assisting,  and  that  it  then  and  there  became  and  was  the  duty 
of  the  said  S.  H.,  and  of  the  said  W.  W^  to  use  all  due  and  proper 
caution  in  and  about  the  conducting  and  driving  the  said  locomotive 
steam  engine  and  tender  from  and  off  the  said  side  line  of  railway,  in, 
opon,  or  across  the  said  main  line  of  railway ;  yet  the  said  S.  H.,  and 
the  said  W.  W^  well  knowing  the  premises,  and  not  regarding  their 
duty  in  that  behalf,  did  not,  nor  would  use  all  due  and  proper  caution  in 
and  about  the  conducting  and  driving  of  the  said  locomotive  steam 
engine  and  tender,  from  and  off  the  said  side  line  of  railway,  in,  upon, 
or  across  the  said  main  line  of  railway,  but  on  the  contrary  thereof,  did 
then  and  there  wilfully  and  feloniously,  and  with  great  force  and  vio- 
lence, and  without  due  and  proper  caution,  and  in  a  negligent  and 
improper  manner,  and  contrary  to  their  said  duty  in  that  behalf,  conduct 
and  drive  the  said  locomotive  steam  engine  and  tender,  from  and  off  the 
said  side  line  of  railway,  into,  upon,  and  across  the  said  main  line  of 
railway,  and  thereby  and  by  reason  of  the  said  several  premises,  and  of 
the  said  negligent  and  improper  conduct  of  the  said  S.  H.,  and  of  the 
said  W.  W.,  a  certain  train,  to  wit,  a  train  consisting  of  a  certain  other 
locomotive  steam  engine,  with  a  certain  other  tender,  and  divers,  to  wit, 
twenty  carriages  attached  thereto,  and  drawn  thereby,  which  said  train 
was  then  and  there  lawfully  travelling  and  being  propelled  on  and  along 
the  said  main  line  of  railway,  did  then  and  there  inadvertently,  with 
great  force  and  violence,  strike,  run,  and  impinge  upon  and  against  the 
said  first-mentioned  locomotive  steam  engine,  and  by  means  of  the  said 
several  premises,  and  of  the  shock  and  concussion  thereby  given  and 
communicated  to  the  said  first-mentioned  locomotive  steam  engine,  the  said 
B.  P^  who  was  then  and  there  standing  and  being  in  and  upon  the  said 
first-mentioned  locomotive  steam  engine,  was  then  and  there  with  great 
force  and  violence  pushed,  forced,  dashed,  driven,  and  jammed  in,  upon, 
against,  over,  and  between  a  certain  part  of  the  said  first-mentioned 
locomotive  steam  engine,  to  wit,  the  hinder  part  thereof,  and  by  means 
of  the  said  pushing,  forcing,  dashing,  driving,  and  janmiing,  then  and 
there  were  made  and  inflict^  in  and  upon  the  head,  to  wit,  in  and  upon 
the  right  side  of  the  head  of  him  the  said  R.  P.,  divers  mortal  wounds 
and  fiuctures,  and  in  and  upon  the  body,  to  wit,  in  and  upon  the  back, 
sides,  belly,  thighs,  legs,  and  feet  of  him  the  said  R.  P.,  divers  mortal 
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No.  VL 
Indictnicnt  for 
manslaughter 
against  the 
furiyer  and 
stoker  of  a  ^ 
railway  engine, 


Fifth  count 


Sixth  count 


wounds,  bruises,  contusionSy  bums,  and  scalds,  of  which  said  serenl 
mortal  wounds,  fractures,  bruises,  contusions,  bums,  and  scalds,  he  the 
said  R.  P.,  on  the  day  and  year  aforesaid,  at  the  parish  aforeaaid,  in  tk 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  courts  instandj 
died ;  and  so  the  jurors  aforesaid,  &c. 

Fifth  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  afaresaid,  do 
further  present  that  the  said  S.  H.,  and  the  said  W.  W.,  on  the  day  aad 
year  aforesaid,  with  force  and  arms,  at  the  parish  of  Richmond  aforadd, 
in  the  county  of  Surrey  aforesaid,  and  witlun  the  jurisdiction  of  the  aid 
court,  in  and  upon  the  said  R  P.,  in  the  peace  of  God  and  of  our  aiid 
lady  the  Queen  then  and  there  being,  feloniously  and  wilfully  did  mtke 
an  assault;  and  that  the  said  S.  H.,  and  the  said  W.  W.,  a  certain  loco- 
motive steam  engine,  (to  and  behind  which  a  certain  carriage  called  t 
tender  was  then  and  there  attached,  and  which  said  locomotiYe  stetm 
engine  and  tender  were  then  and  there  being  forced  and  propeDed  \sj 
the  power  of  steam  on  and  along  a  certain  way,  to  wit,  a  nihray;  and 
which  said  locomotive  steam  engine  and  tender  he  the  said  S.  H.  wh 
then  and  there  managing,  controlling,  conducting,  and  driying;  in  aad 
along  the  said  railway,  and  in  the  managing,  controlling,  ccmdnctin^  aad 
driving  whereof,  he  ^e  said  W.  W.  was  then  and  there  him  the  aid 
S.  H.  aiding  and  assisting),  did  then  and  there  wilfully  and  feknuomlf, 
by  the  wanton  and  felonious  n^ligence  of  them  and  each  of  them  re- 
spectively, and  by  the  wilful  and  felonious  disregard  of  the  dnties  in- 
cumbent upon  them,  and  each  of  them  respectively,  in  that  behalf  eaoK^ 
occasion,  permit,  and  suffer  to  strike  and  mn  into^  upon,  and  agaiBBl; 
and  to  be  with  great  force  and  violence  forced,  driven,  and  dashed  into^ 
upon,  and  against  a  certain  other  loc(Hnotive  steam  engine,  to  whidi  and 
last-mentioned  locomotive  steam  engine  a  certain  other  tender  and  difen^ 
to  wit,  twenty  carriages,  were  then  and  there  attached,  and  which  aid 
last-mentioned  locomotive  steam  engine  and  tender  and  cairiages  woe 
then  and  there  lawfully  travelling  and  being  propelled  on  and  idong  die 
said  railway,  and  that  the  said  S.  H.,  and  the  said  W.  W.,  did  thcar^, 
and  by  means  of  the  said  several  premises,  and  by  reason  of  the  ahoek 
and  concussion  thereby  caused  and  communicated  to  the  said  first-mea- 
tioned  locomotive  steam  engine  and  tender,  then  and  there  wilfully  aad 
feloniously,  and  with  great  force  and  violence,  push,  force,  dash,  drin^ 
and  jam,  and  cause  to  be  pushed,  forced,  dashed,  driven  and  jammed  ii, 
upon,  over,  and  between  a  certain  part  of  the  said  first-mentioned  koh 
motive  steam  engine,  to  wit,  the  hinder  part  thereof  the  said  R.  P^  who 
was  then  and  there  standing  and  being  in  and  upon  the  said  firstHODea- 
tioned  locomotive  steam  engine,  and  did  then  and  there,  and  by  meaos  d 
the  said  pushing,  forcing,  dashing,  driving  and  jamming,  wilfnlfy  aad 
feloniously  inflict,  and  cause  to  be  inflicted,  in  and  upon  the  head,  to  wit, 
in  and  upon  the  right  side  of  the  head  of  him  the  said  R.  P^  diven 
mortal  wounds  and  fractures,  and  in  and  upon  the  body,  to  wit,  in  aad 
upon  the  back,  sides,  belly,  thighs,  legs  and  feet  of  him  tiie  said  B.  P^ 
divers  mortal  wounds,  contusions,  bruises,  bums  and  scalds,  of  whick 
said  several  wounds,  fractures,  contusions,  bruises,  bums  and  scalds  lie 
the  said  R.  P.,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  id 
the   county  aforesaid,  and  within  the  jurisdiction  of  the  said  oooxl, 
instantly  died  ;   and  so  the  jurors  aforesaid,  &c 

Sixth  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  S.  H.  and  the  said  W.  W.,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  of  Richmond  afinaaidt 
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in  the  coonty  of  Surrey  aforesaid,  and  within  the  jurisdiction  of  the  said    Precedents. 
court,  in  and  upon  the  said  B.  P.,  in  the  peace  of  Grod  and  of  our  lady      HoTyi. 
the  Queen  then  and  there  being,  feloniously  and  wilfully  did  make  an  Indictment  for 
assault,  and  that  they  the  said  S.  H.  and  the  said  W.  W.,  a  certain  loco-  ^^W^*®^ 
motive  steam  engine,  to  and  behind  which  a  certain  carriage  called  a  d^i^and 
tender  was  then  and  there  attached,  and  which  said  locomotive  steam  stoker  of  a 
engine  and  tender  were  then  and  there  being  forced  and  propelled  by  the  ^j^^o^"*^**** 
power  of  steam  on  and  along  a  certain  way,  to  wit,  a  railway,  and  which     *' 
said  locomotive  steam  engine  and  tender  he  the  said  S.  H.  was  then  and 
there  managing,  controlling,  conducting  and  driving  in  and  along  the  said 
railway,   and  in  the  managing,   controlling,   conducting  and   driving 
whereof  he  the  said  W.  W.  was  then  and  there  him  the  said  S.  H. 
aiding  and  assisting,  did  then  and  there  wilfully  and  feloniously,  and  by 
the  wanton  and  felonious  negligence  of  them  and  each  of  them  respec- 
tively, and  by  the  wilful  and  felonious  disregard  of  the  duties  incumbent 
upon  them  and  each  of  them  respectively  in  that  behalf,  and  with  great 
force  and  violence,  conduct,  drive  and  propel,  and  cause  and  permit  to  be 
conducted,  driven  and  propelled  to,  upon,  along  and  across  a  certain 
other  part  of  the  railway  aforesaid,  and  thereby  and  by  reason  of  the 
said  several  premises  and  of  the  said  wilful  and  felonious  negligence  of 
the  said  S.  H.,  and  of  the  said  W.  W.,  a  certain  train,  to  wit,  a  train 
consisting  of  a  certain  other  locomotive  steam  engine  with  a  certain 
other  tender,  and  divers,  to  wit,  twenty  carriages  attached  thereto  and 
drawn  thereby,  and  which  said  train  was  then  and  there  lawfully  travel- 
ling and  being  propelled  on  and  along  the  said  last-mentioned  part  of 
the  said  line  of  railway,  did  then  and  there  inavoidably  and  with  great 
force  and  violence  strike,  drive,  dash  and  impinge  upon  and  against  the 
said  first-mentioned  locomotive  steam  engine;  and  by  means  of  the  said 
several  premises  and  of  the  shock  and  concussion  thereby  given  and 
communicated  to  the  said  first-mentioned  locomotive  steam  engine,  the 
said  R.  P.,  who  then  and  there  was  standing  and  being  in  and  upon  the 
said  first-mentioned  locomotive  steam  engine,  was  then  and  there  with 
great  force  and  violence  pushed,  forced,  dashed,  driven  and  jammed  in,  upon, 
over,  and  between  a  certain  part  of  the  said  first-mentioned  locomotive 
steam  engine,  to  wit,  the  hinder  part  thereof,  and  by  means  of  the  said 
pushing,  forcing,  dashing,  driving  and  jamming  then  and  there  were 
inflicted  in  and  upon  the  head,  to  wit,  in  and  upon  the  right  side  of  the 
head  of  him  the  said  R.  P.,  divers  mortal  wounds  and  fractures,  and  in 
and  upon  the  body,  to  wit,  in  and  upon  the  back,  sides,  belly,  thighs, 
I^s  and  feet  of  him  the  said  R.  P.,  divers  mortal  wounds,  bruises,  con- 
tusions, bums  and  scalds,  of  which  said  mortal  wounds,  fractures,  bruises, 
contusions,  bums  and  scalds  he  the  said  R.  P.,  on  the  day  and  year  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  instantly  died  ;  and  so  the  jurors,  &c. 

Seventh  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Serenth  connt. 
further  present  that  the  said  S.  H.  and  the  said  W.  W.,  on  the  day  and 
year  aforesaid,  with  force  and  arms  at  the  parish  of  Richmond  aforesaid, 
in  the  county  of  Surrey  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  in  and  upon  the  said  R.  P.,  in  the  peace  of  God  and  of  our  said 
lady  the  Queen  then  and  there  being,  feloniously  and  wilfully  did  make 
an  assault,  and  that  the  said  S.  H.  and  W.  W.,  a  certain  locomotive 
steam  engine,  to  and  behind  which  a  certain  carriage  called  a  tender 
was  then  and  there  attached,  and  which  said  locomotive  steam  engine 
and  tender  were  then  and  there  the  property  of  a  certain  corporate  body, 
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P'^^oBd^.  fQ  ^^  ll^  London  and  South  Western  Railway  Compuij,  and  were  then 
No.  YI.  And  there  lawfully  standing  and  being  in  and  upon  a  certain  railway,  to 
Indictment  for  wit,  at  and  near  a  certain  station  belonging  to  the  said  railway,  did  then 
°J5^J^**'  and  there  wilfully  and  feloniously  and  without  any  lawful  authority  ia 
driTor  and  that  behalf,  and  with  great  force  and  violence,  conduct,  drive  and  propd, 
stoker  of  a  gnd  cause,  permit  and  suffer  to  be  conducted,  driven  and  propelled  awaj 
&c.^c.^^^  from  the  said  station  along,  to^  upon  and  across  a  certain  otiier  pari  of 
the  railway  aforesaid,  and  thereby  and  by  reason  of  the  said  several 
premises  a  certain  train,  to  wit,  a  train  consisting  of  a  certain  other 
locomotive  steam  engine,  with  a  certain  other  tender,  and  divera» 
to  wit,  twenty  carriages  attached  thereto  and  drawn  thereby,  and 
which  said  train  was  then  and  there  lawfully  travelling  and  being 
propelled  on  and  along  the  line  of  the  said  railway,  did  then  and 
there  unavoidably  and  with  great  force  and  violence  strike,  dadi, 
drive  and  impinge  upon  and  against  the  said  first-mentioned  loco- 
motive steam  engine,  and  by  means  of  the  said  several  premises  and  of 
the  shock  and  concussion  tibereby  given  and  communicated  to  the  aiid 
first-mentioned  locomotive  steam  engine,  the  said  R.  P.,  who  then  and 
there  was  standing  and  being  in  and  upon  the  said  first-mentioned  loco- 
motive steam  engine,  was  then  and  there  with  great  force  and  violeott 
pushed,  forced,  dashed,  driven  and  jammed  in,  upon,  over  and  between 
a  certain  part  of  the  said  first-mentioned  locomotive  steam  engine,  to 
wit,  the  hinder  part  thereof  and  by  means  of  the  said  poshing,  fbrcbi^ 
dashing,  driving  and  jamming  then  and  there  were  made  and  infiietil 
in  and  upon  the  head,  to  wit,  in  and  upon  the  right  side  of  the  held  of 
him  the  said  B.  P.,  divers  mortal  wounds  and  fractures,  and  in  and  190B 
the  body,  to  wit,  in  and  upon  the  back,  sides,  belly,  thighs,  lega  and  ftei 
of  him  the  said  B.  P.,  divers  mortal  wounds,  bruises,  contaaioni^  bum 
and  scalds,  of  which  said  several  mortal  wounds,  fractures,  bmisea^  eoa* 
tusions,  bums  and  scalds  he  the  said  B.  P^  on  the  day  and  year  afiie- 
said  at  the  parish  aforesaid,  in  the  coupty  aforesaid,  and  within  the  jrab- 
diction  of  the  said  court,  instantly  died  ;  and  so  the  jorors,  he. 
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STATUTES  AND  PARTS  OF  STATUTES 

RELATING  TO  THE  CRIMINAL  LAW. 


THE  PROTECTION  OF  WOMEN. 

12  &  13  Vict.  Cap.  76. 

An  Act  to  protect  Women  from  fraudulent  Practices  for  procuring  their 

Defilement.— \2%th  July,  1848.] 

Sect  L  Ij^OR  the  better  preventing  the  heinous  offence  of  procuring  tho 
JC    defiling  of  women,  which  certain  infamous  persons  do  most 
wickedly  practise,  be  it  enacted  by  the  Queen's  most  excellent  Majesty,  pnni,|img,jt  ^f 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  penons 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  F^?**™^ 
of  the  same,  that  if  any  person  shall,  by  false  pretences,  false  representi^  wonum.^^  ^ 
ti<Ma%  or  other  fraudulent  means,  procure  any  woman  or  child  under  the 
age  of  twenty-one  years  to    have    illicit  carnal  connexion  with  any 
man,  such  person  shall  be  guilty  of  a  misdemeanor,  and  shall,  being  duly 
ccmyicted  thereof,  suffer  imprisonment  for  a  term  not  exceeding  two 
years,  with  hard  kbour. 

n.  And  be  it  enacted,  that  where  any  prosecutor  or  other  person  shall  Where  penooe 
appear  before  any  court  on  recognizance  to  prosecute  or  etive  evidence  J|[IJ|JJL?J-  a^ 
against  any  person  charged  with  any  offence  against  this  act,  every  such  Sonrt       *      ' 
court  is  hereby  authorized  and  empowered,  whether  any  bill  of  indictment  empwered  to 
for  such  charge  shall  or  shall  not  be  actually  preferred,  to  order  payment  J^J^JJaJ^J'* 
of  the  costs  and  expenses  of  the  prosecutor  and  witnesses  for  the  prosecu-  for  loeeof  time, 
tion,  in  the  same  manner  as  courts  are  now  by  law  authorized  and  em- 
powered to  order  the  snme  in  cases  of  prosecution  for  felony. 

m.  And  be  it  enacted,  that  every  order  for  the  payment  of  any  money  Order  for 
by  virtue  of  this  act  shall  be  made  out  and  delivered  by  the  proper  officer  22S?di^  be 
of  the  court  unto  such  prosecutor  or  other  person  upon  the  same  terms  madeont  ae 
and  in  the  same  manner  in  all  respects  as  orders  for  the  payment  of  costs  orders  for 
are  now  made  in  cases  of  felony,  and  the  treasurer  or  other  person  when  J^toS^caLs  of 
any  such  order  shall  be  made  shall  be  and  he  is  hereby  required,  upon  foionj,  and 
sight  of  such  order,  forthwith  to  pay  to  the  person  therein  named,  or  to  ^m""^^***  ^ 
any  on3  duly  authorized  in  that  behalf,  the  money  in  such  order  men-  n^^in  hie 
tioned,  and  such  treasurer  or  other  person  shall  be  allowed  the  same  in  accounts, 
passing  his  accounts. 
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THE  CRUELTY  TO  ANIMALS  PREVENTION  ACT. 

12  &  13  Vict.  Cap.  92. 

An  Act  for  the  more  effectual  Prevention  of  Cruelty  to  AnimaU. — 

\\si  August,  1849.J 

Sect  L  VrTHEREAS  an  act  was  passed  in  the  session  ci  Pariiament 
W      holden  in  the  fifth  and  sixth  years  of  the  reign  of  Hm 
5  &  6  Wm.  4,   late  Majesty  King  William  the  Fourth,  intituled  An  Ad  to  consoHdak 
c*  SO.  0^  amend  the  several  Laws  relating  to  the  crud  and  improper  Treat- 

ment of  Animals^  and  the  Mischiefs  arising  from  the  driving  of  Catde, 
and  to  make  other  Provisions  in  regard  thereto  :  and  whereas  another  »et 
was  passed  in  the  first  year  of  the  reign  of  our  Sovereign  Lady  Que«n 
7  Win.  4  ft       Victoria,  intituled  An  Act  to  extend  to  Ireland  the  Act  of  the  Fifth  a$i 
1  Vict,  c  6&     Sixth  Years  of  His  late  Majestjfs  Reign^  consolidating  and  amending  du 
Laws  relating  to  the  cruel  and  improper   Treatment  of  Animals:  and 
whereas  it  is  expedient  to  repeal  the  provisions  of  the  said  recited  acts, 
and  to  make  other  and  more  effectual  provisions  for  promoting  the  objects 
and  purposes  of  the  said  acts :  be  it  therefore  enacted  by  the  Queen's 
most  excellent  Migesty,  by  and  with  the  advice  and  oNisent  of  the  Lofds 
spiritual    and    temporal,   and   Conmions,  in  this    present    ParHameiit 
assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the  pasauig 
of  this  act  the  said  recited  acts  (excepting  so  far  as  they,  or  eitherof  them, 
J^^jjjjj'^^^    repeal  any  other  act  or  part  of  any  other  act)  be  and  ttie  same  are  herelif 
as  to  offences     repealed,  save  as  to  any  offences  committed  against  the  provisioiis  of  the 
committed        gaid  recited  acts,  or  either  of  them,  before  the  passing  of  this  act,  wludi 
of  ^bact"'^    offences  shall  and  may  be  dealt  with,  and  the  offenders  proceeded  against 

and  punished,  as  if  this  act  had  not  passed. 

Penalty  for  II.  And  be  it  enacted,  that  if  any  person  shall  from  and  after  ^ 

22^2L*^         passing  of  this  act  cruelly  beat,  ill-treat,  over-drive,  abuse,  or  torture,  or 

cause  or  procure  to  be  cruelly  beaten,  ill-treated,  over-driven,  abused,  or 

tortured,  any  animal,  every  such  offender  shall  for  every  such  offence 

forfeit  and  pay  a  penalty  not  exceeding  five  pounds. 

As  to  places  HL  And  be  it  enacted,  that  every  person  who  shall  keep  or  use  or  act 

baftinff  doi-     ^^  '^®  management  of  any  place  for  the  purpose  of  fighting  or  baiting  ti^ 

fighting,  &c.      bull,  bear,  badger,  dog,  cock,  or  other  kind  of  animal,  whether  of  dpmestk 

or  wild  nature,  or  shdl  permit  or  suffer  any  place  to  be  so  used,  shall  be 

liable  to  a  penalty  not  exceeding  five  pounds  for  every  day  he  shall  so 

keep  or  use  or  act  in  the  management  of  any  such  place,  or  penoit  or 

suffer  any  place  to  be  used  as  aforesaid;  provided  always,  that  eterj 

person  who  shall  receive  money  for  the  admission  of  any  oUier  person  to 

any  place  kept  or  used  for  any  of  the  purposes  aforesaid  shaU  be  deemed 

to  be  the  keeper  thereof;  and  every  person  who  shall  in  any  manner 

encourage,  aid,  or  assist  at  the  fighting  or  baiting  of  any  bull,  bear,  badger, 

dog,  cock,  or  other  animal  as  aforesaid  shall  forfeit  and  pay  a  penalty  not 

exceeding  five  pounds  for  every  such  offence. 

As  to  damage         IV.  And  be  it  enacted,  that  if  any  person  shall,  by  crueUy  beating 

guilty  of  cnS^  ^^-^reating,  over-driving,  abusing,  or  torturing  any  animal,  do  any  damip 

toanimaN.        or  injury  to  such  animal,  or  shall  thereby  cause  any  damage  or  injmyto 
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be  done  to  anj  person  or  to  any  property,  every  each  offender  shall  on  12  ft  ^^i^^* 
conviction  of  such  offence  pay  to  the  owner  of  such  animal  (if  the  offender       ^ 
shall  not  be  the  owner  thereof),  or  to  the  person  who  shall  sustain  damage  The  Cruelty  to 
or  injury  as  aforesaid,  such  sum  of  money  by  way  of  compensation,  not    p*^^^ 
exceeding  the  sum  of  ten  pounds,  as  shall  be  ascertained  and  determined         jid, 

by  the  justice  of  the  peace  by  whom  such  person  shall  have  been  con-        

victed  :  provided  always,  that  the  payment  of  such  compensation,  or  any 
imprisonment  for  the  nonpayment  thereof,  shall  not  prevent  or  in  any 
manner  affect  the  punishment  to  which  such  pei*8on  or  the  owner  of  such 
animal  may  be  liable  for  or  in  respect  of  the  beating,  ill-treating;  or 
abusing  of  the  said  animal:  provided  also,  that  nothing  herein  contained 
shall  prevent  any  proceeding  by  action  against  such  offender,  or  the  em- 
jdoyer  of  such  offender,  where  the  amount  of  damage  or  injury  is  not 
sought  to  be  recovered  under  this  act. 

y.  And  be  it  enacted,  that  every  person  who  shall  impound  or  confine,  Petwms 
or  cause  to  be  impounded  or  confined,  in  any  pound  or  receptacle  of  the  imponndiiig 
like  nature,  any  animal,  shall  provide  and  supply  during  such  confinement  Jl^!^!^!^ 
a  sufficient  quantity  of  fit  and  wholesome  food  and  water  to  such  animal;  and  water. 
and  every  such  person  who  shall  refuse  or  neglect  to  provide  and  supply 
snch  animal  with  such  food  and  water  as  aforesaid  shall  for  every  such 
ofifence  forfeit  and  pay  a  penalty  of  twenty  shillings. 

YI.  And  be  it  enacted,  that  in  case  any  animal  shall  at  any  time  be  Power  to  supply 
impounded  or  confined  as  aforesaid,  and  shall  continue  confined  without  ^<^  ^  ^ater 
fit  and  sufficient  food  and  water  for  more  than  twelve  successive  hours,  it  ^^^^^ 
shall  and  may  be  lawful  to  and  for  any  person  whomsoever,  from  time  to 
time,  and  as  often  as  shall  be  necessary,  to  enter  into  and  upon  any  pound 
or  other  receptacle  of  the  like  nature  in  which  any  such  animal  shall  be 
so  confined,  and  to  supply  such  animal  with  fit  and  sufficient  food  and 
wmter  during  so  long  a  time  as  such  animal  shall  remain  and  continue 
confined  as  aforesaid,  without  being  liable  to  any  action  of  trespass  or 
other  proceeding  by  any  person  whomsoever  for  or  by  reason  of  such 
entry  for  the  purposes  aforesaid;  and  the  reasonable  cost  of  such  food  and 
water  shall  be  paid  by  the  owner  of  such  animal,  before  such  animal  is 
removed,  to  the  person  who  shall  supply  the  same,  and  the  said  cost  may 
be  recovered  in  like  manner  as  herein  provided  for  the  recovery  of  penalties 
under  this  act. 

VH.  And  whereas  by  an  act  of  Parliament  passed  in  the  twenty-sixth  26  Geo.  3,  c.  71. 
year  of  the  reign  of  His  late  Majesty  King  George  the  Third,  intituled 
An  Act  for  regulating  Houses  and  other  Places  kept  for  the  Purpose  of 
daughtering  Horses^  it  is  enacted,  that  every  person  and  persons  licensed 
according  to  the  provisions  of  that  act  shall  cause  to  be  painted  or  affixed 
over  the  door  or  gate  of  the  house  or  place  where  he,  she,  or  they  shall 
carry  on  the  business  of  slaughtering  horses  or  other  cattle,  in  large  l^ble 
characters,  his,  her,  and  their  name  and  names,  together  with  the  words 
*^  licensed  for  slaughtering  horses,  pursuant  to  an  act  passed  in  the  twenty- 
sixth  year  of  His  Majesty  King  George  the  Third:"  and  whereas  no 
penalty  is  provided  by  the  said  recited  act  for  the  refusal  or  neglect  to 
comply  with  the  said  provision:  for  remedy  whereof  be  it  enacted,  that  Persons  keeping 
any  person  licensed  as  aforesaid  who  shall  refuse  or  neglect  to  comply' places  for 
with  the  said  recited  provision  of  the  said  recited  act  shall  forfeit  and  pay  ^Jie**  &c°to 
for  such  offence  a  penalty  not  exceeding  fiy^  pounds,  and  shall  forfeit  and  affix  names,  &c 
pay  a  like  penalty  for  every  day  during  which  such  refusal  or  neglect 
shall  continue,  such  penalties  to  be  recovered  as  penalties  under  this  act 
are  directed  to  be  recovered. 

2/ 
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12  &  13  Vict       Yin.  And  be  it  enacted,  that  every  person  keeping  or  osing  or  acting 
^•^^        in  the  management  of  any  place  for  the  purpose  of  slaughtering  hones  or 
The  Crueltv  to  Other  cattle  (not  intended  for  butchers'  meat)  shall,  immediately  upon  any 
AnimaU     horse  or  other  cattle  being  brought  to  or  delivered  at  such  place  £br  the 
^''^^*^    purpose  of  being  slaughtered,  cut  off  or  cause  to  be  cut  off  the  Iiair  froa 
— 1.        the  neck  of  such  horse  or  other  cattle,  and  within  three  days  from  tbe 
Regulations  as   time  of  such  horse  or  other  cattle  being  brought  or  delivered  as  aforesaii 
be  skugl^Ua^d.  '^^^  ^^  ^^  cause  to  be  killed  the  said  horse  or  other  cattle,  and,  until 
such  horse  or  other  cattle  shall  be  killed,  shall  supply  such  bone  or  other 
cattle  with  a  sufficient  quantity  of  fit  and  wholesome  food  and  water;  and 
if  any  person  keeping  or  using  or  acting  in  the  management  of  any  sock 
place  shall  neglect  or  omit  to  cut  or  cause  to  be  cut  off  the  hair  of  the 
neck  of  such  horse  or  other  cattle,  within  the  time  above  limited,  or  shiU 
neglect  or  omit  to  supply  a  sufficient  quantity  of  fit  and  whc^esome  food 
and  water  to  such  horse  or  other  catde  as  aforesaid,  every  such  perMo 
shall  on  conviction  of  any  or  either  of  the  said  offences  be  liable  to  a 
penalty  not  exceeding  five  pounds. 
?***}*  ^"htona^t     ^^  "^^^  ^  ^^  enacted,  that  if  any  person  keeping  or  using  or  having 
to  be  employed,  the  management  of  any  place  for  the  purpose  of  slaughtering  horses  or 
other  cattle  (not  intended  for  butchers'  meat)  shall  use  or  employ  orcaoae 
or  permit  to  be  used  or  employed  any  horse  or  other  cattle  brought  to  or 
delivered  at,  or  which  shall  be  in  or  upon  such  place  for  the  porpose  of 
being  slaughtered,  or  shall  permit  or  suffer  any  such  horse  or  other  catde 
to  leave  the  said  place,  to  be  employed  in  any  manner  of  work,  every 
such  person  shall  be  liable  to  forfeit  and  pay  a  penalty  not  exceeding  forty 
shillings  for  every  day  on  which  such  horse  or  other  cattle  shall  be  so 
used  or  employed,  or  shall  be  absent  from  such  place;  and  every  person 
rcnalty.  ^y^q  shall  be  found  using  or  employing  any  such  horse  or  other  cattle^  or 

in  the  possession  of  any  such  horse  or  other  cattle  whilst  so  oaed  or  em- 
ployed, shall  be  liable  to  forfeit  and  pay  a  penalty  not  exceeding  fortj 
shillings  for  every  day  he  shall  use  or  employ  or  be  so  possessed  of  tnj 
such  horse  or  other  cattle  as  aforesaid. 
^«l"tobe  °^        "^  "^^  ^  ^*  enacted,  that  every  person  keeping  or  using  or  hsTii^ 
entered  in  a      ^^  management  of  any  place  for  slaughtering  horses  or  other  cattle  (not 
book.  intended  for  butchers'  meat)  shall,  at  the  time  of  receiving  any  horse  or 

other  cattle  in  such  place,  enter  in  a  book  such  a  full  and  correct  descrip- 
tion of  the  colour,  marks,  and  gender  of  such  horse  or  other  cattle  as  maj 
Penalty  for       clearly  distinguish  and  identify  the  same;  and  if  any  such  person  shall 
ne^  ec  .  refuse  or  neglect  to  make  or  cause  to  be  made  such  entry  in  a  dear  sod 

distinct  manner,  or  shall  refuse  or  neglect  to  produce  such  book  before 
any  justice  of  the  peace  whenever  required  by  such  justice  so  to  do^  or 
shall  refuse  to  allow  such  book  to  be  inspected,  and  extracts  to  be  mide 
therefrom,  at  all  reasonable  times,  by  any  constable,  or  other  person  dnlj 
authorized  by. such  justice,  every  such  person  shall  be  liable  to  forfeit  ai^ 
pay  a  penalty  for  every  such  offence  not  exceeding  forty  shillings. 
t^^mH  in  ^^  '^"^  ^  ^^  enacted,  that  it  shall  not  be  lawful  for  any  person  iHm 

slaughter  horses  ^^^  ^  licensed  to  slaughter  horses,  during  the  time  while  such  licence 
not  to  be  shall  be  in  force,  to  be  licensed  as  a  horse  dealer,  or  exercise  or  ose  the 

Jiorso^de?  rs  at  *™^®  ^^  business  of  a  dealer  in  horses,  and  if  any  person  licensed  to 
the  same  time,   slaughter  horses  shall,  while  such  licence  shall  be  in  force,  obtain  a  licence 

as  a  horse  dealer,  every  such  last -mentioned  licence  shall  be  void. 
Penalty  for  XII.  And  be  it  enacted,  that  if  any  person  shall  convey  or  carry  or 

improi>erly        cause  to  be  conveyed  or  earned  in  or  upon  any  vehicle  any  animal  in 
onim^fL  ^         such  a  maimer  or  position  as  to  subject  such  animal  to  nniieoeasaiy  pain 
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or  sufiering,  every  such  person  shall  forfeit  and  pay  a  penalty  not  exceed-   12  &  13  Yiot. 
ing  three  pounds  for  the  first  ofience,  and  a  penalty  of  five  pounds  for  the        ^'  ^ 
second  and  every  subsequent  ofience.  77^  Cruelty  to 

XnL  And  be  it  enacted,  that  when  and  so  often  as  any  of  the  offences      AnimaU 
against  the  provisions  of  this  act  shall  happen,  it  shall  and  may  be  lawful    ^^^^^on 
far  any  constable,  upon  his  own  view  thereof,  or  upon  the  complaint  and        — 1 
information  of  any  other  person  who  shall  declare  his  or  her  name  and  ADprehennon 
place  of  abode  to  die  said  constable,  to  seize  and  secure  by  the  authority  <**®"«'*^«"' 
cf  this  act  any  such  offender,  and  forthwith  without  any  other  authority 
cir  warrant  to  convey  such  offender  beforei  a  justice  of  the  peace,  to  be 
dealt  with  by  such  justice  for  such  offence  according  to  law. 

XIV.  And  be  it  enacted,  that  every  complaint  under  the  provisions  of  Jmtioe  may 
this  act  shall  be  made  within  one  calendar  month  after  the  cause  of  such  ^J^^^^^^^ 
complaint  shall  arise,  and  every  offence  committed  against  this  act  may  act  witiiin  one 
be  heard  and  determined  by  any  justice  of  the  peace  within  whose  juris-  month  after 
dictioin  such  offence  shall  be  committed  in  a  summary  way  upon  the  ^^i^ted. 
c<Hnplaint  of  any  person  and  without  any  information  in  writing;  and  it 

shall  be  lawful  for  any  such  justice  in  all  cases,  where  any  person  com- 
plained of  shall  not  be  in  custody,  to  sunmion  such  person  to  appear  before 
each  justice,  or  before  any  other  justice  of  the  peace  at  a  time  and  place 
to  be  named  in  such  summons;  and  on  the  appearance  of  the  party  ac- 
cused, or  in  default  of  such  appearance  upon  proof  of  the  service  of  such 
aninmons,  the  said  justice  or  any  other  justice  who  shall  be  present  at 
the  time  and  place  appointed  for  such  appearance  shall  proceed  to  examine 
into  the  matter;  and  if  upon  the  confession  of  the  party  accused,  or  on 
the  oath  of  one  or  more  credible  witness  or  witnesses,  the  party  accused 
dull  be  convicted  of  having  committed  the  offence  charged  or  complained 
o^  the  party  so  convicted  shall  pay  such  penalty,  damage,  or  compensation 
as  the  said  justice  shall  according  to  the  provisions  of  this  actfac^udge, 
order,  or  award,  together  with  the  costs  of  conviction,  to  be  settled  by 
such  justice,  or  be  otherwise  dealt  with  according  to  the  provisions  of  this 
act. 

XV.  And  be  it  enacted,  that  any  summons  issued  by  any  such  justice,  Ab  to  ierrice  of 
requiring  the  appearance  of  any  party  charged  as  an  offender  against  any  "^^^^^Q** 

of  the  provisions  of  this  act,  shall  be  deemed  and  taken  to  be  well  and 
sufficiently  served  in  case  either  the  summons  or  a  copy  thereof  shall  be 
served  personally  on  such  person  as  aforesaid,  or  shall  be  left  at  his 
nsnal  or  last  known  place  of  abode,  in  whatever  county  or  place  such 
summons  may  be  served  or  left 

XVL  And  be  it  enacted,  that  any  justice  of  the  peace  may,  without  Wammtmaybe 
issuing  any  such  summons  as  aforesaid,  forthwith  issue  his  warrant  for  "?^  by  jnatice 
the  apprehension  of  any  person  charged  with  any  offence  against  the  sommona. 
piovisicHis  of  this  act,  whenever  good  grounds  for  so  doing  shall  be  stated 
cm  oath  before  such  justice. 

XVIL  And  be  it  enacted,  that  any  justice  of  the  peace  may  summon  Jnstioee  may 
nay  witness  to  appear  and  give  evidence  before  him  upon  the  matter  of  f^^'J^Ss  to 
any  offence  against  the  provisions  of  this  act;  and  if  any  such  witness  appear. 
shall,  after  tender  of  his  reasonable  expenses  in  that  behalf,  neglect  or 
lefase  to  attend  at  the  time  and  place  stated  in  such  summons,  then, 
proof  on  oath  being  first  given  of  the  personal  service  of  the  summons 
upon  such  witness,  such  justice  may  issue  his  warrant  for  the  apprehen- 
sion of  such  witness,  and  such  justice  may  commit  any  witness  appearing 
or  being  brought  before  him  who  shall  refuse  to  give  evidence  to  the  house 
of  correction  or  common  gaol  within  the  jurisdioti<m  of  such  justice,  there 
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12  &  13  Yict.  to  remain  without  bail  or  mainprize  for  any  time  not  exceeding  twen^-OM 

c.  92.        days,  or  until  such  witness  shall  sooner  submit  himself  to  be  exBnined 

The  Cruelty  to  ^"^  ^  S^^^  evidence;  and  in  case  of  such  submission  the  order  of  sodi 

Animals     justice  shall  be  a  sufficient  warrant  for  the  inmiediate  discharge  of  sod 

Pre^tion    witness  from  custody. 

1  XVIII.  And  be  it  enacted,  that  in  every  case  of  a  convictioa  under 

Offenders  not  this  act,  where  the  sum  imposed  as  a  penalfjr,  or  the  amount  awarded  fin* 
mav"Se^°*^*^  compensation  or  damage,  together  with  costs  (if  any),  by  any  justice  of 
~  the  peace,  for  or  in  respect  of  any  offence  against  the  provisions  of  this 
act,  shall  not  be  paid  immediately  upon  the  conviction,  or  within  mieh 
time  as  the  convicting  justice  shall,  in  the  exercise  of  his  discretioii,  ap- 
point and  limit  in  that  behalf,  it  shall  be  lawful  for  such  justice  and  be 
is  hereby  required  to  commit  the  offender  to  the  house  of  correction,  then 
to  be  imprisoned,  with  or  without  hard  labour,  for  any  time  not  exceeding 
two  calendar  months,  unless  purment  be  sooner  made:  provided  alwftjs, 
that  if  such  conviction  shall  take  place  before  two  justices  or  bef<n«  one 
of  the  police  magistrates  sitting  at  any  police  court  within  the  metropo- 
litan police  district  it  shall  be  lawful  for  such  justices,  or  such  poUoe 
magistrate,  if  they  or  he  shall  think  fit,  instead  of  imposing  a  peconitiy 
penalty,  forthwith  to  commit  any  such  offender  to  the  house  of  correction, 
there  to  be  imprisoned,  with  or  without  hard  labour,  for  any  time  not 
exceeding  three  calendar  months. 

XIX.  And  be  it  enacted,  that  whenever  any  person  having  charge  d 
any  vehicle  or  any  animal  shall  be  taken  into  custody  by  any  constabk 
for  any  offence  against  the  provisions  of  this  act,  it  shall  be  lawful  for 
such  constable  to  take  charge  of  such  vehicle  or  animal,  and  deposit  tbe 
same  in  some  place  of  safe  custody  as  a  security  for  payment  of  iny 
penalty  to  which  the  person  having  had  charge  thereof,  or  the  owner 
thereof,  may  become  liable,  and  for  payment  of  any  expenses  which  nmj 
have  been  or  may  be  necessarily  incurred  for  taking  charge  of  and  keep- 
ing the  same;  and  it  shall  be  lawful  for  any  justice  of  the  peace  before 
whom  the  case  shall  have  been  heard  to  order  such  vehicle  or  such  aoimil 
to  be  sold  for  the  purpose  of  satisfying  such  penalty  and  reasonable  ex- 
penses, in  default  of  payment  thereof,  in  like  manner  as  if  the  same  bid 
been  subject  to  be  distrained  and  had  been  distrained  for  tbe  payment  of 
such  penalty  and  expenses. 

XX.  And  be  it  enacted,  that  in  case  any  person  shall  at  any  time  or  id 
any  manner  unlawfully  obstruct,  hinder,  molest,  or  assault  any  constable 
or  keeper  of  a  pound  while  in  the  exercise  of  any  power  or  authofitj 
under  or  by  virtue  of  this  act,  every  such  person  shall  forfeit  and  paj  a 
penalty  not  exceeding  five  pounds  for  every  such  offence. 

XXI.  ALnd  be  it  enacted,  that  all  pecuniary  penalties  which  shall  be 
recovered  before  any  justice  of  the  peace  under  the  provisions  of  tbis 
act  shall  be  respectively  divided,  paid,  and  distributed  in  the  following 
manner;  (that  is  to  say,)  one  moiety  thereof  to  the  overseers  of  the  poor 
of  the  parish  in  which  the  offence  shall  have  been  conmiitted,  to  be  bj 
such  overseers  applied  in  aid  of  the  rates  of  their  respective  parishes,  and 
the  other  moiety  thereof  to  the  person  who  shall  complain  and  prosecute 
for  the  same,  or  to  such  other  person  as  to  such  justice  shall  seem  fit  and 
proper;  and  that  every  sum  of  money  which  shall  or  may  be  ascertained, 
determined,  adjudged,  and  ordered  by  any  justice  of  the  peace  under  tbe 
authority  of  this  act  to  be  paid  as  the  amount  of  any  damage  or  injmy 
occasioned  by  the  commission  of  any  of  the  offences  hereinbefore  men- 
tioned shall  be  paid  to  the  person  who  shall  or  may  have  sustained  smk 
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damage  or  i^juvy,  according  to  the  order  or  determination  and  discretion   12  &  13  Vict. 
of  auch  justice:  provided  always,  that  the  moiety  of  penalties  hereby       ^'  ^- 
directed  to  be  paid  to  the  overseers  of  the  poor  shall,  if  recovered  before  j^  cruelty  to 
any  justice  of  the  peace  under  the  provisions  of  this  act  upon  convictions      Ammalt 
of  offences  committed  in  Ireland,  be  paid  to  such  hospital,  dispensary,  or    P^^^^^^on 

infirmary  as  the  justice  before  whom  the  conviction  shall  have  taken  place         1 

may  direct^  to  be  by  the  treasurer  thereof  applied  in  aid  of  the  funds 
maintaining  such  institution. 

XXTT.  And  be  it  enacted,  that  when  any  complaint  shall  be  made^l^P^®^.^ 

before  any  justice  of  the  peace  against  the  driver  or  conductor  of  anv  ^y  ^    °  ^ 

hackney  carriage,  or  the  driver  or  conductor  of  any  stage  carriage,  or  the  summoned  to 

driver  of  any  cart,  waggon,  van,  or  other  vehicle,  for  any  offence  com-  P"d^<*  ^^ 

mitted  by  him  against  the  provisions  of  this  act,  it  shall  be  lawful  for  such 

justice,  if  he  shall  think  proper,  forthwith  to  summon  the  proprietor  of 

inch  hackney  or  stage  carriage,  or  the  owner  of  such  cart,  waggon,  van, 

or  other  yehide,  to  produce  before  him  the  driver,  conductor,  or  other 

servant  by  whom  such  offence  was  committed,  to  answer  such  complaint; 

and  in  case  such  proprietor  or  owner,  after  being  duly  summone((  shaU 

fiul  to  produce  the  driver,  conductor,  or  servant,  it  shaU  be  lawful  for  the 

justice  of  the  peace  before  whom  such  driver,  conductor,  or  servant  shall 

be  required  to  be  produced,  if  he  shall  think  fit,  to  proceed,  in  the  absence 

of  such  driver,  conductor,  or  servant,  to  hear  and  determine  the  case,  in 

the  same  manner  as  if  he  had  been  produced,  and  to  adjudge  payment,  by 

the  proprietor  or  owner,  of  any  penalty  or  sum  of  money  and  costs  in 

irfaich  the  driver,  conductor,  or  servant  shall  be  convicted;  and  any  sum 

of  money  which  shall  be  so  paid  by  the  proprietor  or  owner  shall  and 

iHay  be  recovered  in  a  summary  way  from  the  driver,  conductor,  or  servant 

through  whose  default  such  sum  shall  have  been  paid,  upon  proof  of  pay- 

ikient  thereof,  and  of  such  servant's  refusing  or  neglecting  to  be  produced 

(Kirauant  to  the  order  of  the  justice,  in  the  same  manner  as  penalties  are 

to  be  recovered  under  the  provisions  of  this  act:  provided  always,  that  if 

the  said  justice  of  the  peace  shall  deem  it  proper,  it  shall  be  lawful  for 

biiiiy  when  such  proprietor  or  owner  shall  fail  to  produce  his  driver,  con- 

iloctor,  or  servant,  without  any  satisfactory  excuse,  to  be  allowed  by  such 

iostice,  to  impose  a  fine  of  forty  shillings  upon  such  proprietor  or  owner, 

ind  so  from  time  to  time  as  often  as  he  shall  be  summoned  in  respect  of 

SQcb  complaint,  until  he  shall  produce  the  said  driver,  conductor,  or 

servant. 

XXni.  And  be  it  enacted,  that  every  conviction  for  any  offence  Form  of 
igainst  this  act  may  be  drawn  and  made  according  to  the  following  form  ®°°^^"®"- 
jr  to  the  effect  thereof,  or  as  near  thereto  as  the  case  shall  permit: 

}BE  it  remembered,  that  on  the  day  of  in  the 

year  of  our  Lord  A.  B.  is  brought  before  me  [or  us] 

C.  D.  kc.,  a  justice  [or  justices]  of  the  peace  for  the  [here  insert  the 
county,  borough,  or  other  jurisdiction  of  the  justice  or  justices],  and  is 
charged  before  me  [or  us]  with  having  [here  describe  the  offence],  con- 
trary to  the  provisions  of  a  certain  act  [here  insert  the  title  of  this  act], 
and  it  appearing  unto  me  [or  us]  upon  the  confession  of  the  said  A.  B. 
[or  upon  the  oath  of  a  credible  witness  or  witnesses,  as  the  case  may  be,] 
that  ^e  said  A.  B.  is  guilty  of  the  said  offence,  I  do  therefore  a(^udge 
the  said  A.  B.  [here  insert  the  adjudication,  and,  in  the  case  of  a  second 
or  subsequent  offence,  add  these  words,  the  same  being  the  second  [or 
any  subsequent]  offence  against  the  provisions  of  the  said  act].    Given 
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under  my  [or  our]  hand  [or  hands]  at  [here  insert  the  place  where  the 
justice  or  justices  may  be],  the  daj  and  year  first  above  written." 

XXIV.  And  be  it  enacted,  that  everj  justice  of  the  peace  before  whan 
any  person  shall  be  convicted  of  any  ofienoe  against  this  act  shall  tnuumtt 
the  conviction  to  the  next  general  or  quarter  sessions  which  shall  be  bolda 
(at  the  county,  borough,  or  other  jurisdiction  wherein  the  offence  shafl 
have  been  committed,  there  to  be  kept  by  the  proper  officer  among  the 
records  of  the  said  court;  and  upon  any  complidnt  or  proceeding  agaiut 
any  person  for  a  subsequent  offence  a  copy  of  such  conviction  certified  bj 
the  proper  officer  of  the  said  court,  or  proved  to  be  a  true  copy,  shall  be 
sufficient  evidence  to  prove  a  conviction  for  the  former  offence,  and  the 
conviction  shall  be  presumed  to  have  been  unappealed  against  until  the 
contrary  be  shown. 

XXV.  And  be  it  enacted,  that  in  all  cases  where  the  sum  a^Jadged  to 
be  paid  on  any  conviction  shall  exceed  two  pounds,  and  in  all  cases  where 
imprisonment  shall  be  adjudged,  any  person  who  shall  think  himself  ag- 
grieved by  any  such  conviction  may  appeal  to  the  next  court  of  general 
or  quarter  sessions  which  shall  be  holden  not  less  than  fourteen  dtji 
after  the  day  of  such  conviction  for  the  county,  borough,  or  other  jurit- 
diction  wherein  the  cause  of  appeal  shall  have  arisen;  provided  that  watk 
person  shall  give  to  the  compliunant  a  notice  in  writing  of  eoch  appeal, 
and  of  the  cause  and  matter  thereof,  within  three  days  after  such  conrie- 
tion,  and  seven  dear  days  at  the  least  before  such  sessions,  and  shall  abo 
either  remain  in  custody  until  the  sessions,  or  enter  into  a  recognianoe^ 
with  two  sufficient  sureties,  before  a  justice  of  the  peace,  conditiooei 
personally  to  appear  at  the  said  sessions,  and  to  try  sacb.  a{^peal,  and  to 
abide  the  judgment  of  the  court  thereon,  and  to  pay  such  costs  as  shall  be 
by  the  court  awarded;  and  upon  such  notice  being  given,  and  suchreecf- 
nizance  being  entered  into,  the  justice  before  whom  the  same  shall  it 
entered  into  shall  liberate  such  person,  if  in  custody,  and  the  court  at  such 
sessions  shall  hear  and  determine  the  matter  of  the  appeal,  and  shall  make 
such  order  therein  as  to  the  court  shall  seem  meet^  and  in  case  of  the  ^ 
missal  or  nonprosecution  of  the  appeal,  or  the  affirmance  of  the  ccmvictioo, 
shall  order  and  adjudge  the  offender  to  be  punished  according  to  the  con- 
viction, and  to  pay  such  costs  as  shall  be  thereby  awarded,  and  also  the 
costs  of  such  appeal,  or  incident  thereto  or  occasioned  thereby,  and  shall, 
if  necessary,  issue  process  for  enforcing  such  judgment:  provided  always 
that  it  shall  be  lawful  for  the  said  court  to  ac^oum  the  hearing  of  aoj 
such  appeal  to  any  succeeding  sessions,  if  such  court  shall  think  fit;  and 
such  court,  in  the  event  of  such  postponement,  may  make  any  order  for 
the  payment  of  costs  by  either  party  to  the  other  as  to  such  court  shall 
seem  reasonable. 

XXYI.  And  be  it  enacted,  that  no  conviction  made  under  the  anthori^ 
of  this  act,  nor  any  order,  judgment,  or  proceeding  relative  thereto,  shaU 
be  quashed  for  want  of  form,  or  be  removed  by  certiorari^  or  otherwise 
into  any  of  Her  Majesty's  superior  courts  of  record;  and  no  warrant  of 
commitment  under  the  provisions  of  this  act  shall  be  held  void  by 
of  any  defect  therein,  provided  it  be  therein  allied  that  the  party 
mitted  has  been  convicted,  and  there  be  a  good  and  valid  convictioo  to 
sustain  the  same. 

XXYIL  And  be  it  enacted;  that  no  action  shall  be  brought  agaiasi 
any  justice  of  the  peace  or  other  person  f<Mr  anything  done  in  pursaanee 
or  under  the  authority  of  this  act,  unless  such  action  shall  be  ooaaarnKd 
within  two  calendar  months  next  after  the  fiiet  committed,  and  no  each 
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action  shall  be  commenced  until  one  calendar  month  at  least  after  a  notice   *2  &  13  Vict 

in  writing  of  such  intended  action  shall  have  been  delivered  to  the  defen-        ^_ ; 

dant,  or  left  for  him  at  his  usual  place  of  abode,  by  the  party  intending  The  CrutUy  to 
to  commence  such  action,  or  by  his  attorney  or  agent,  in  which  said  AnimuU 
notice  the  cause  of  action  shall  be  clearly  and  explicitly  stated,  and  upon  Prweiuion 
the  back  thereof  shall  be  endorsed  the  name  and  place  of  abode  of  the 
party  so  intending  to  sue,  and  also  the  name  and  place  of  abode  or  of 
business  of  the  said  attorney  or  agent,  if  such  notice  have  been  served  by 
such  attorney  or  agent;  and  in  every  sucli  action  the  venue  shalTbe  laid 
in  the  county  where  the  act  complained  of  was  committed,  or,  in  actions 
in  the  county  court,  the  action  shall  be  brought  in  the  court  within  the 
jurisdiction  of  which  the  act  complained  of  was  committed;  and  the 
defendant  in  any  such  action  shall  be  allowed  to  plead  the  general  issue 
therein,  and  to  give  any  special  matter  of  defence,  excuse,  or  justification 
in  evidence  under  such  plea,  at  the  trial  of  such  action ;  and  in  every 
such  case,  after  notice  of  action  shall  be  given  as  aforesaid,  and  before 
such  action  shall  be  commenced,  the  defendant  to  whom  such  notice  sliall 
be  given  may  tender  to  the  party  complaining,  or  to  his  attorney  or 
agent,  such  sum  of  money  as  he  may  think  fit,  as  amends  for  the  injury 
complained  of  in  such  notice;  and  after  such  action  shall  have  been  com- 
menced, and  at  any  time  before  issue  joined  therein,  such  defendant,  if 
he  have  not  made  such  tender,  shall  be  at  liberty  to  pay  into  court  such 
sum  of  money  as  he  may  think  fit;  and  which  said  tender  and  payment 
of  money  into  court,  or  either  of  them,  may  afterwards  be  given  in 
evidence  by  the  defendant  at  the  trial  under  the  general  issue  aforesaid; 
and  if  it  shall  be  found  at  the  trial  that  the  plaintiff  is  not  entitled  to 
damages  beyond  the  sum  tendered  or  paid  into  court,  or  beyond  the  sums 
80  tendered  and  paid  into  court,  the  defendant  shall  be  entitled  to  a  ver- 
dict, and  the  plaintiff  shall  not  be  at  liberty  to  elect  to  be  nonsuit ;  and 
the  sum  of  money,  if  any,  so  paid  into  court,  or  so  much  thereof  as  shall 
be  sufficient  to  pay  or  satisfy  the  defendant's  costs  in  that  behalf,  shall 
thereupon  be  paid  out  of  court  to  him,  and  the  residue,  if  any,  shall  be 
paid  to  the  plaintiff;  or,  if,  where  money  is  so  paid  into  court  in  any  such 
action,  the  plaintiff  shall  elect  to  accept  the  same  in  satisfaction  of  his 
damages  in  the  said  action,  he  may  obtain  from  any  judge  of  the  court  in 
which  such  action  shall  be  brought  an  order  that  such  money  shall  be 
paid  out  of  court  to  him,  and  that  the  defendant  shall  pay  him  his  costs, 
to  be  taxed;  and  thereupon  the  said  action  shall  be  determined,  and  such 
order  shall  be  a  bar  to  any  other  action  for  the  same  cause. 

XXVHL  And  be  it  enacted,  that  if  at  the  trial  of  any  such  action  the  Venuo  in 
plaintiff  shall  not  prove  that  such  action  was  brought  within  the  time  **^^*"*"- 
hereinbefore  limiteid  in  that  behalf,  or  that  such  notice  as  aforesaid  was 
given  one  calendar  month  before  such  action  was  commenced,  or  if  he 
shall  not  prove  the  cause  of  action  stated  in  such  notice,  or  if  he  shall 
not  prove  that  such  cause  of  action  arose  in  the  county  or  place  laid  as 
venue  in  the  margin  or  declaration,  or  when  such  plaintiff  shall  sue  in 
the  County  Court  within  the  district  for  which  such  court  is  holden, 
then  and  in  every  such  case  such  plaintiff  shall  be  nonsuit,  or  the  defen- 
dant shall  be  entitled  to  a  verdict;  and  the  defendant  shall  in  all  cases  Ckwts. 
where  he  shall  obtain  judgment,  upon  verdict  or  otherwise,  be  entitled 
to  his  fuU  costs  in  that  behalf,  to  be  taxed  as  between  attorney  and 
client. 

XXDL  And  be  it  enacted,  that  for  the  purposes  of  this  act  the  Meaning  of 
following  words  and  expressions  are  intended  to  have  the  meanings  hereby  ^^'^^'^  y^ot^. 

VOL.  m.  g 
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assigned  to  them  respectively,  so  far  as  such  meanings  are  not  exclndM 
by  the  context  or  by  the  nature  of  the  subject-matter;  (that  is  to  say), 

The  word  "justice"  shall  be  taken  to  mean  a  justice  of  the  peace  or 
magistrate  for  the  county,  city,  borough,  liberty,  cinque  port. 
riding,  or  other  jurisdiction  in  which  any  offence  against  this  act 
shall  be  committed,  or  in  which  the  matter  requiring  the  cognizance 
of  any  justice  of  the  peace  or  magistrate  shall  arise : 

The  word  "  animal  *'  shall  be  taken  to  mean  any  horse,  mare,  geldin^. 
bull,  ox,  cow,  heifer,  steer,  calf,  mule,  ass,  sheep,  lamb,  hog,  pig. 
sow,  goat,  dog,  cat,  or  any  other  domestic  animal: 

The  word  "constable"  shall  be  taken  to  mean  any  headborough, 
parish  beadle,  peace  oflScer,  special  constable,  or  any  person  be- 
longing to  the  metropolitan  or  city  of  London  police  forces,  or  any 
constabulary  force  in  any  part  of  the  United  Kingdom : 

Tlie  expression  "  house  of  correction  "  shall  be  taken  to  mean  tbf 
house  of  correction  or  common  gaol  for  the  county,  city,  borough, 
liberty,  cinque  port,  riding,  or  other  jurisdiction  for  which  the 
justice  of  the  peace  by  whom  any  person  shall  be  committed  under 
the  provisions  of  this  act  sliall  act : 

And,  subject  to  the  context  and  to  the  nature  of  the  subject-matter, 
words  denoting  the  singular  number  are  to  be  understootl  to  apply 
also  to  a  plurality  of  persons,  animals,  or  things;  and  words  deno- 
ting the  masculine  gender  are  to  be  understood  to  apply  also  to 
persons  and  animals  of  the  feminine  gender;  and  the  word  "  ove^ 
drive  "  shall  also  signify  over-ride. 

XXX.  And  be  it  enacted,  that  this  act  shall  not  extend  or  apply  to 
Scotland. 

XXXI.  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed 
by  any  act  to  be  passed  in  the  present  session  of  Parliament. 
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No.  VII. 

Indictmeid  for  Manidaughter  against  the  Keeper  of  an  Asylum  for  Pauj)er 
Children,  for  not  supplying  one  of  them  with  proper  Food  and  Lodgings  whereby 
the  Chad  died, 

CENTRAL  Criminal  Court, )      The  jurors  for  our  Lady  tlie  Queen 
to  wit.  J  upon  their  oath  present,  that  hereto- 

fore, and  during  all  the  days  and  times  hereinafter  in  this  count  mentioned, 
James  Andrews  was  a  poor,  indigent  and  destitute  infant  child  of  very 
tender  age,  to  wit,  of  the  age  of  six  years,  and  unable  to  provide  himself 
with  necessary  food,  shelter  or  clotliing,  or  any  of  the  necessaries  of  life ; 
and  that  heretofore,  to  wit,  on  the  28th  day  of  October,  in  the  year  of 
our  Lord,  1848,  Peter  Bartholomew  Drouet,  late  of  the  parish  of 
Tooting,  in  the  county  of  Surrey,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  gentleman,  being  the  keeper  of  a  certain  asylum 
for  the  reception  of  poor,  destitute  and  indigent  children,  at  the  parish 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  to  wit,  called  and 
known  by  the  name  of  Surrey  Hall,  at  the  request  and  with  the  appro- 
bation of  the  guardians  of  the  poor  of  the  Holbom  Union,  in  the  county 
of  Middlesex  (who  then  had  tlie  charge  and  custody  of  the  said  J.  A., 
and  then  under  the  laws  of  this  realm  relating  to  the  relief  of  the  poor, 
were  charged  with  the  relief  and  support  of  the  said  J.  A.,  within  their 
said  union),  at  his  request  received  and  had  the  said  J.  A.  in  the  charge 
and  custody  of  him  the  said  P.  B.  D.,  by  him  to  be  provided  with  good 
and  proper  abode,  slielter  and  lodging,  and  all  necessary  sleeping  accommo- 
dation, meat,  drink,  food  and  clothing,  for  and  on  behalf  of  the  said 
guardians,  for  reward  to  the  said  P.  B.  D.  in  that  behalf.  And  the 
jurors  further  present,  that  thenceforth,  and  on  and  from  the  said  28th 
of  October,  1848,  and  upon  and  during  all  the  days  and  times  between 
that  day  and  the  5th  day  of  January,  a.d.  1849,  the  said  P.  B.  D.  kept 
and  detained  the  said  J.  A.,  and  the  said  J.  A.  continued  and  remained, 
and  was  under  the  charge,  care,  dominion,  government,  custody  and 
control  of  the  said  P.  B.  D.,  in  the  said  asylum,  to  wit,  at  the  parish 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
and  the  said  J.  A.  was,  during  all  the  several  days  and  times  aforesaid, 
wholly  subject  to  and  dependent  upon  the  said  P.  B.  D.,  for  such  abode, 
shelter,  lo<^ng,  sleeping  accommodation,  meat,  drink,  food  and  clothing 
as  aforesaid,  and  was  unable  to  obtain  the  same,  or  any  of  them,  from 
any  other  source,  or  from  any  other  person  or  persons  whomsoever.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
thereupon,  to  wit,  upon  the  said  28th  day  of  October,  in  the  year  of  our 
Lord,  1848,  and  thenceforth  during  all  the  days  and  times  in  this  count 
aforesaid,  it  became  and  was  the  duty  of  the  said  P.  B.  D.  to  furnish, 
provide  and  supply  the  said  J.  A.  with  good  and  wholesome  food,  meat 
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and  drink  in  such  sufficient  quantities  as  should  be  neoessary  fur  the 
healthy  support,  nourishment  and  sustenance  of  the  body  of  the  ssd 
J.  A. ;  and  also  to  furnish,  provide  and  supply  the  said  J.  A.  with  sock 
proper,  suitable  and  wholesome  lodging,  shelter  and  abode  as  shook, 
upon  and  during  all  the  several  days  and  times  aforesaid,  be  needful  ior 
the  said  J.  A.  and  be  necessary  to  preserve  him  in  a  good  aiid  sound 
state  of  bodily  health,  and  free  from  sickness,  weakness  and  disorder; 
and  also  during  all  the  days  and  times  aforesaid  to  famish,  provide  ind 
supply  the  said  J.  A.  with  such  healthy,  wholesome  and  proper  bedding 
and  sleeping  accommodation  as  should  be  necessary  to  enable  the  aid 
J.  A.  to  enjoy  a  due  and  proper  quantity  of  wholesome,  healthy  and 
refreshing  rest  and  sleep ;  and  also  to  furnish,  provide  and  supply  the 
said  J.  A.  with  a  sufficient  quantity  of  warm  and  wholesome  clothing  for 
the  protection  of  the  body  of  the  said  J.  A.  from  the  cold,  damp  and 
inclemency  of  the  weather;  all  of  which  said  several  premises  the  sud 
P.  B.  D.,  upon  and  during  all  the  several  days  and  times  in  this  coast 
mentioned,  well  knew;  and  the  jurors  aforesaid,  upon  their  oath  vSssk- 
said,  do  further  present,  that  the  said  P.  B.  D.,  on  the  several  days  afor^ 
said,  with  force  and  arms,  at  the  parish  of  Tooting  aforesaid,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  in  and  upon  the  said 
J.  A.,  in  the  peace  of  God  and  of  our  said  Lady  the  Queen  then  and 
there  being,  feloniously  did  make  divers  assaults;  and   that  the  said 
P.  B.  D.,  not  regarding  his  duty  as  aforesud,  upon  all  and  every  tikr 
days  aforesaid,  and  during  aU  the  said  time«,  whilst  the  said  J.  A. 
remained  and  continued  under  the  care,  charge,  dominion,  govermnent, 
custody  and  control  of  the  said  P.  B.  D.  in  the  said  asylum,  at  the  parish 
of  Tooting  aforesaid,  and  within  the  jurisdiction  of  the  said  Centzal 
Criminal  Court,  feloniously  did  omit,  n^lect  and  refose  to  fiimish,  pro- 
vide or  supply  the  said  J.  A.  with  good  and  wholesome  food,  meat  and 
drink,  in  such  sufficient  quantities  as  wei'e  upon  and  during  all  and  ereij 
of  those  days  respectively,  and  during  all  the  time  aforesaid,  necessai; 
for  the  healthy  support,  nourishment  and  sustenance  of  the  body  of  the 
said  J.  A.,  according  to  the  duty  of  the  s^d  P.  B.  D.  in  that  behalf  and 
on  the  contrary  thereof,  upon  and  during  all  and  every  the  days  wktt- 
said,  and  during  all  the  time  aforesaid,  at  tlie  parish  of  Tooting  aforvsnd, 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  felo- 
niously, and  without  any  lawful  excuse  whatsoever,  did  furnish,  proride 
and  supply  the  said  J.  A.  with  food,  meat  and  drink,  in  Yery  insnffidem 
and  inadequate  quantities,  and  in  no  sufficient  and  adequate  quantitj  or 
quantities  whatsoever,  for  such  support,  nourishment  and  sustenance  d 
the  body  of  the  said  J.  A.  as  aforesaid:  and  that  the  said  P.  B.  D^  not 
regarding  his  duty  as  aforesaid,  upon  and  during  all  and  every  the  dap 
aforesaid,  and  during  all  the  said  time  whilst  the  said  J.  A.  remained 
and  continued  under  such  charge,  care,  dominion,  government,  custody 
and  control  as  aforesaid,  in  the  said  asylum,  at  the  parish  of  Toodng 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Comt 
feloniously  did  omit,  neglect  and  refuse  to  furnish,  provide  or  suppij  the 
said  J.  A.  with  such  proper,  suitable  and  wholesome  lodging,  shdter  aod 
abode  as  was,  upon  and  during  all  the  several  days  aforesaid,  and  daiin^ 
all  the  time  aforesaid,  needful  for  the  said  J.  A.,  and  necessary  to  presenrr 
him  in  a  good  and  sound  state  of  bodily  health,  and  free  &om  sickaes. 
weakness  and  disorder,  and  as,  according  to  the  said  duty  of  the  sai^ 
P.  B.  D.,  he  ought  to  have  done,  and  on  the  contrary  thereof,  the  sai^ 
P.  B.  D.,  at  the  parish  of  Tooting  aforesaid,  and  witlun  the  juiisdictifli 
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of  the  said  Central  Criminal  Court,  npon  and  during  all  the  several  days    Precedents, 
aforesaid,  and  during  all  the  time  aforesaid,  knowingly,  feloniously  and      i^^~^i 
contrary  to  his  duty  in  that  behalf,  did  keep  the  said  J.  A.,  and  force,  indietmont  for 
compel  and  oblige  the  said  J.  A.  to  be  and  remain  in  divers  iU-ventilated  mAnsIawhtcr 
and  unwholesome  rooms,  inhabited  by  and  overcrowded  with  an  exces-  Sfw^luSa'^ 
sive  and  injurious  number  of  other  persons  in  the  said  asylum,  and  felo-  for  poaper 
niously  did  expose  the  said  J.  A.,  and  force  and  compel  the  said  J.  A.  to  clul^^ren,  &c. 
be  and  remain  exposed  for  divers  long  spaces  of  time,  on  each  of  the 
days  aforesaid,  to  divers  fetid,  injurious,  noxious,  unwholesome  and  pesti- 
lential exlialations  and  vapours  in,  near  to,  around  and  about  the  said 
asylum  then  arising  and  existing;  and  tliat  the  said  P.  B.  D.,  not 
regarding  his  duty  as  aforesaid,  upon  and  during  all  and  every  tlie  days 
aforesaid,  and  during  all  the  said  time  whilst  the  said  J.  A.  remained 
and  continued  under  such  charge,  care,  dominion,  government,  custody 
and  control  as  aforesaid,  in  the  said  asylum,  at  the  parish  of  Tooting 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
feloniously  did  omit,  neglect  and  refuse  to  furnish,  provide  or  supply  the 
said  J.  A.  with  such  healthy,  wholesome  and  proper  bedding  and  sleeping 
accommodation  as  was  necessary  to  enable  the  said  J.  A.,  on  all  and  every 
the  said  several  days  aforesaid,  to  enjoy  a  due  quantity  of  wholesome, 
healthy  and  refreshing  rest  and  sleep,  and  as,  according  to  the  duty  of 
the  said  P.  B.  D.,  he  ought  to  have  done,  and  on  the  contrary  thereof, 
upon  divers  nights  during  all  the  time  aforesaid,  at  the  parish  of  Tooting 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
feloniously  and  knowingly  did  force,  oblige  and  compel  the  said  J.  A.  to 
lie  and  be  in  a  certain  iU-ventilated  and  unwholesome  room,  then  over- 
crowded with  an  excessive  and  injurious  number  of  other  persons  in  the 
said  asylum,  and  to  be  and  remain,  for  divers  long  spaces  of  time  on  each 
of  the  nights  aforesaid,  in  divers  fetid,  injurious,  noxious,  unwholesome 
and  pestilential  vapours  and  exhalations  in  the  said  room  arising  and 
existing,  and  also  to  lie  and  be  in  a  certain  small  bed  in  the  said  room, 
together  with  two  other  persons,  to  wit,  Joseph  Andrews  and  William 
Derbyshire,  whereby  the  said  bed  became  and  was,  on  all  and  every 
of  the  said  nights,  rendered  unwholesome   and   injurious  to  the  said 
J.  A.,  and  tot^y  unfit  for  and  incapable  of  affording  to  the  said  J.  A. 
such  wholesome,  healthy  and  refreshing  sleep  as  aforesaid ;   and   that 
the  said  P.  B.  D.,  not  regarding  his  duty  as  aforesaid,  upon  and  during  all 
and  every  the  days  aforesaid,  and  during  all  the  said  time  whilst  the 
said  J.  A.  remained  and  continued  under  such  charge,  care,  dominion, 
government,  custody  and  control  as  aforesaid,  in  the  said  asylum,  at 
the  parish  of  Tooting  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  feloniously  did  omit,  neglect  and  refuse  to  furnish,  provide  or 
supply  the  said  J.  A.  with  any  sufficient  quantity  of  warm  and  whole- 
some clothing,  or  with  a  sufficient  quantity  of  any  clothing  whatever  for  the 
protection  of  the  body  of  the  said  J.  A.  from  the  cold,  damp,  and  inclemency 
of  the  weather,  and  as,  according  to  the  duty  of  the  said  P.  B.  D.,  he  ought 
to  have  done,  and  on  the  contrary  thereof,  during  divers  cold,  wet  and 
inclement  days  during  the  time  aforesaid,  at  the  parish  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  feloniously, 
and  contrary  to  his  duty  in  that  behalf  left  the  said  J.  A.  exposed,  and 
then  and  there  suffered  and  permitted  the  said  J.  A.  to  remain  exposed,  for 
divers  long  spaces  of  time,  to  the  cold,  damp  and  inclemency  of  the 
weather,  &c.,  without  any  sufficient  or  adequate  quantity  of  clothing 
or  covering  for  his  body,  and  with  a  totally  inadequate  and  insufficient 
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Second  count. 
Thii-d  count. 
Fourth  count. 


quantity  of  clothing  and  oovering  for  the  bodj  of  the  said  J.  A., 
to  protect  him  from  the  severity  and  inclemency  of  the  weather. 
By  reason  and  means  of  which  said  several  felonious  acts,  defaults,  and 
omissions  of  the  said  P.  B.  D.  hereinbefore  alleged,  the  said  J.  A. 
afterwards,  on  the  said  5th  day  of  January,  in  the  year  of  our  Lwd,  1849, 
at  the  parish  of  Tooting  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  became  and  was,  and  the  said  P.  B.  D.  did  thereby  then  and 
there  feloniously  cause  and  occasion  the  said  J.  A.  to  become  and  be 
mortally  sick,  weak,  diseased,  disordered,  and  distempered  in  his  bodj. 
Of  which  said  mortal  sickness,  weakness,  disease,  disorder,  and  distemper 
the  said  J.  A.,  on  and  from  the  said  last  mentioned  day,  and  in  the  jear 
of  our  Lord,  1849,  until  the  6th  day  of  January  in  the  same  year,  as 
well  at  the  parish  aforesaid  and  withiia  the  jurisdiction  of  the  said  court, 
as  at  the  parish  of  Saint  Pancras  in  the  county  of  Middlesex,  and  within 
the  jurisdiction  of  the  said  court,  did  languish,  and  languishing  did  li?e, 
and  then  on  the  said  last-mentioned  day,  at  the  parish  last  afwesaid, 
in  the  county  last  aforesaid,  and  within  tiie  jurisdiction  of  the  said  coort, 
of  the  mortal  sickness,  weakness,  disease,  disorder,  and  distemper 
aforesaid,  did  die.  And  so  the  jurors  aforesaid,  upon  their  oath  af(H%- 
said,  do  say,  that  he  the  said  P.  B.  D.,  him  the  said  J.  A.,  in  mamier 
and  form  aforesaid,  feloniously  did  kill  and  slay,  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 

Second  Count — The  same  as  the  first,  except  that  it  charged  the  acts 
of  omission  only. 

Third  Count, — ^The  same  as  the  first,  but  charging  acts  of  com- 
mission only. 

Fourth  Count, — ^The  jurors  aforesaid  further  present,  that  heretofoR 
and  during  all  the  days  and  times  hereinafter  in  this  count  mentioned, 
J.  A.  hereinafter  in  this  count  mentioned,  was  a  poor,  indigent  and 
destitute  infant  child  of  a  tender  age,  to  wit,  of  the  age  of  six  years,  and 
unable  to  provide  himself  with  necessary  food,  shelter  or  clothing,  or 
any  of  the  necessaries  of  life,  and  that  heretofore,  to  wit,  on  the  aaid 
28th  day  of  October,  in  the  year  of  our  Lord,  1848,  the  said  P.  B.  D. 
being  the  keeper  of  the  said  asylum,  in  the  first  count  of  this  indictment 
mentioned,  to  wit,  at  the  parish  of  Tooting  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  voluntarily  received  the  said  J.  A  into 
the  charge  and  custody  of  him  the  said  P.  B.  D.,  and  the  said  P.  R  D. 
thenceforth  and  on  and  from  the  said  28th  day  of  October,  and  upon  and 
during  all  the  days  and  times  between  that  day  and  the  oth  day  of 
January,  in  the  year  of  our  Lord,  1849,  kept  and  detained  the  said 
J.  A.,  and  the  said  J.  A.  continued,  remained,  and  was  under  the  carei 
charge,  dominion,  government,  custody  and  control  of  the  said  P.  B.  IX, 
in  the  said  asylum,  to  wit,  at  the  parish  of  Tooting  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  and  the  said  J.  A  was, 
during  all  the  several  dajrs  and  times  in  this  count  aforesaid,  wholly  sabject 
to  and  depended  upon  the  said  P.  B.  D.  for  abode,  shelter,  lodging,  sleep- 
ing accommodation,  meat,  drink,  food  and  clothing,  and  was  unable  to 
obtain  the  same,  or  any  of  them,  from  any  other  source  or  from  any  other 
person  or  persons  whomsoever.  And  the  jurors  aforesaid  do  further  pre- 
sent, that  the  said  P.  B.  D.,  on  the  sevend  days,  in  this  count  aforeaaid, 
at  the  parish  of  Tooting,  aforesaid,  and  within  the  jurisdiction  of  the  aaid 
Central  Criminal  Court,  in  and  upon  the  said  J.  A.,  in  the  peace  of  God 
and  our  said  Lady  the  Queen,  then  and  there  being,  feloniously  did  make 
divers  assaults,  and  that  the  aaid  P.  B.  D.,  upon  and  during  all  and 
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every  the  days  in  this  count  aforesaid,  and  during  all  the  said  time  PrtoedeiOs, 
iNrhilst  the  said  J.  A.  remained  and  continued  under  the  care,  charge,  Xo~m 
dominion,  government,  custody  and  control  of  the  said  P.  B.  D.,  in  Uie  Indictment  for 
said  asylum,  as  in  this  count  mentioned,  at  the  parish  of  Tooting  afore-  mansbn^'htcr 
said,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  S^asykm  ^ 
feloniously  did  omit,  neglect  and  refuse  to  furnish,  provide  or  supply  the  for  pauper 
said  J.  A.  with  meat  and  drink  in  sufficient  quantities  for  the  support,  ^^hildren,  &c. 
noarishment  and  sustenance  of  the  body  of  the  said  J.  A.,  according  to 
the  duty  of  the  said  P.  B.  D.,  in  that  behalf;  but  on  the  contrary  thereof, 
upon  and  during  all  and  every  the  days  in  this  count  aforesaid,  and 
daring  all  the  time  in  this  count  aforesaid,  at  the  parish  of  Tooting  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  feloniously  and  without 
any  lawful  excuse  whatsoever,  did  furnish,  provide  and  supply  the 
said  J.  A.  with  food,  meat  and  drink  in  very  insufficient  and  inade- 
quate quantities,  and  in  no  sufficient  adequate  quantity  whatsoever 
for  such  support,  nourishment,  and  sustenance  of  the  body  of  the 
said  J.  A.,  as  in  this  count  aforesaid,  and  that  the  said  P.  B.  D., 
upon  and  during  all  and  every  the  days  in  this  count  aforesaid,  and 
daring  all  the  said  time  whilst  the  said  J.  A.  remained  and  continued 
under  such  charge,  care,  dominion,  government,  custody  and  control,  as 
in  this  count  aforesaid,  in  the  said  asylum,  at  the  parish  of  Tooting  afore- 
said, and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
feloniously  did  omit,  neglect  and  refuse  to  furnish,  provide  or  supply  the 
said  J.  A.  with  such  proper  and  suitable  lodging,  shelter  and  abode,  as 
was,  upon  all  and  every  the  days  in  this  count  aforesaid,  and  during  aU 
the  said  last-mentioned  time,  needful  for  the  said  J.  A^  and  necessary  to 
pireserve  him  in  a  good  state  of  bodily  health,  according  to  his  duty  in 
that  behalf,  but  on  the  contrary  thereof,  the  said  P.  B.  D.,  upon  all 
the  several  days  and  times  in  this  count  aforesaid,  at  the  parish  of  Tooting 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Courts 
knowingly  and  feloniously  did  force,  compel  and  oblige  the  said  J.  A.  to 
be  and  remain  for  divers  long  spaces  of  time,  in  divers  ill-ventilated  and 
unwholesome  rooms  and  apartments,  then  overcrowded  with  an  excessive 
and  injurious  number  of  other  persons  in  the  said  asylum,  and  felcniiously 
did  expose  the  said  J.  A.,  and  force,  oblige  and  compel  the  said  J.  A.  to 
be  and  remain  exposed  for  divers  long  spaces  of  time  to  divers  fetid,  in- 
jurious, noxious,  unwholesome  and  pestilential  vapours  and  exhalations 
in,  near  to^  around  and  about  the  said  asylum,  then  arising  and  existing ; 
and  that  the  said  P.  B.  D.,  upon  and  during  all  and  every  the  days  in 
this  count  aforesaid,  during  aU  the  time  whilst  the  said  J.  A.  remained 
and  continued  under  such  charge,  care,  dominion,  government,  custody 
and  control  of  the  said  P.  B.  D.,  as  in  this  count  aforesaid,  at  the  parish 
of  Tooting  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  feloniously  did  omit,  n^lect  and  refuse  to  furnish,  pro- 
ride  or  supply  the  said  J.  A.  with  such  bedding  and  sleeping  accommo- 
dation as  was  necessary  to  enable  the  said  J.  A.,  on  all  and  every  the 
said  several  days  in  this  count  aforesaid,  to  enjoy  a  due  quantity  of  whole- 
some, healthy  and  refreshing  rest  and  sleep,  according  to  the  duty  of  the 
said  P.  B.  D.  in  that  behalf;  but  on  the  contrary  thereof^  upon  divers 
nights  during  the  time  in  this  count  aforesaid,  at  the  parish  of  Tooting 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  feloniously  and 
knowingly  did  force,  oblige  and  compel  the  said  J.  A.  to  lie  and  be  in  a 
certain  iU-ventilated  and  unwholesome  room,  then  overcrowded  with  an 
excessive  and  injurious  number  of  other  persons,  and  to  be  and  renuun 


Ixxx 


AFFSNDIX. 


Precedents. 

Indictment  for 
manslaogkter 
acainst  teepor 
of  on  asylum 
for  paaper 
chiloron,  &c. 


Fifth  count 
Sixth  count 
ScYenth  count 


for  divers  long  spaces  of  time  in  divers  fetid,  injorioas,  noxioos,  un- 
wholesome and  pestilential  vapours  and  exhalations  in  the  said  room 
then  arising  and  existing,  and  also  to  lie  and  be  in  a  certain  small 
bed  in  the  said  room,  together  with  two  other  persons,  to  wit,  J.  A. 
and  W.  D.,  whereby  the  said  bed  became  and  was  on  all  and  every 
of  the  said  nights  totally  onfit  for  and  incapable  of  affording  the  said 
J.  A.  any  wholesome,  healthy  or  refreshing  sleep  whatsoever,  and  that  the 
said  P.  B.  D.,  not  regarding  his  duty  in  that  behalf  upcm  all  and  everj 
the  days  in  this  count  aforesaid,  and  during  all  the  said  time  whilst  the 
said  J.  A.  remained  and  continued  under  such  charge,  care,  dominion, 
government,  custody  and  control,  as  in  this  count  aforesaid,  at  the  parish 
of  Tooting  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  feloniously  did  omit,  neglect  and  refuse  to  furnish,  pro- 
vide or  supply  the  said  J.  A.  with  a  sufficient  quantity  of  any  clothing  or 
covering  whatsoever,  for  the  protection  of  the  body  of  the  said  J.  A.  from 
the  cold,  damp  and  inclemency  of  the  weather,  according  to  the  duty  of 
the  s^d  P.  B.  D.  in  that  behalf,  but  on  the  contrary  thereof^  during 
divers  of  the  said  days  in  this  count  before  mentioned,  which  were  cold, 
damp  and  inclement,  at  the  parish  of  Tooting  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  feloniously  and  contrary  to  his  duty  in  that 
behalf,  left  the  said  J.  A.  exposed,  and  then  and  there  suff<^ed  and 
permitted  the  said  J.  A.  to  be  and  remain  exposed  for  divers  long  spaces 
of  time  without  any  sufficient  or  adequate  quantity  of  clothing  or 
covering  for  his  body,  but  with  a  totally  inadequate  and  insuffident 
quantity  of  clothing  and  covering  for  the  body  of  the  said  J. A.,  to  ppo- 
tect  him  from  the  severity  and  inclemency  of  the  weather,  by  reason  and 
means  of  which  said  sevenral  felonious  acts,  defaults  and  omissions  of  the 
said  P.  B.  D.  in  this  count  before  alleged,  the  said  J.  A.  afterwards^  to 
wit,  on  the  6th  day  of  January,  in  the  year  of  our  Lord  1849,  at  tbe 
parish  of  Tooting  aforesaid,  in  the  county  of  Surrey  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  became  and  was,  and  the  said  P.  B.  D. 
did  thereby  then  and  there  feloniously  cause  and  occasion  the  said  J.  A. 
to  become  and  be  mortally  sick,  weak,  diseased,  disordered  and  distem- 
pered in  his  body.  Of  which  said  last-mentioned  mortal  sickness,  weak- 
ness, disease,  disorder  and  distemper,  the  said  J.  A.,  on  and  from  tbe 
said  last-mentioned  day  until  the  6th  day  of  January,  a.d.  1849,  as  veO 
at  the  parish  of  Tooting  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  as  at  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex, 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  did 
languish,  and  languishing  did  live,  and  then  on  the  said  last-mentioned 
day,  in  the  year  of  our  Lord  1849  aforesaid,  at  the  parish  last  aforesaid, 
in  the  county  of  Middlesex  aforesaid,  and  within  the  jurifidiction  of  tbe 
said  Central  Criminal  Court,  of  the  said  last-mentioned  mortal  sickncw, 
weakness,  disease,  disorder  and  distemper  did  die ;  and  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  P.  B.  D.,  bin) 
the  said  J.  A.,  in  manner  and  form  in  this  count  mentioned,  felonioasl> 
did  kill  and  slay  a^^ainst  the  peace  of  our  sud  Lady  the  Queen,  her 
crown  and  dignity. 

Fifth  Count, — Same  as  the  fourth,  except  that  it  charged  acts  of  omis- 
sion only. 

Sixth  Count. — Same  as  the  fourth,  but  charging  acts  of  commissioD 
only. 

Seventh  CounL^^And  the  jurors  aforesaid  further  present  that  beie- 
tofore,  to  wit,  on  all  the  days  and  times  hereinafter  in  this  count  meD- 
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tioned,  J.A.,  hereinafter  in  this  count  mentioned,  was  a  poor  indigent  Precedent*. 
and  destitute  infant  child,  of  very  tender  age,  to  wit,  of  the  age  of  six  NoTvii. 
years,  and  was  totally  unable  to  provide  for  or  take  care  of  himself,  and  Indictment  for 
during  all  the  days  and  times  in  this  count  mentioned,  was  in  a  sick,  mansknghter 
feeble  and  disordered  stat€  of  health,  and  required,  for  the  purpose  of  Jf^^yfum 
enabling  him  to  recover  bodily  health  and  strength,  to  be  kept  in  a  pure  for  pauper 
and  healthy  atmosphere,  and  some  airy  and  well  ventilated  place  or  cl»ildre»»  *c. 
places ;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on  and  from  the  2nd  of  January,  in  the  year  of  our  Lord 
1849,  until  the  6th  day  of  the  same  month,  the  said  J.  A.  was  in  and 
under  the  care,  charge,  dominion,  government,  control  and  keeping  of  the 
said  P.  B.  D.,  in  the  said  asylum,  in  the  first  count  of  this  indictment 
mentioned,  for  reward  to  the  said  P.  B.  D.  in  that  behalf,  and  that  during 
all  the  time  the  said  J.  A.  remained  under  such  charge,  care,  dominion, 
government,  custody  and  control  as  in  this  count  aforesaid,  it  was  the 
duty  of  the  said  P.  B.  D.  to  furnish  and  provide  the  said  J.  A.  with  such 
healthy  and  wholesome  shelter,  lodging  and  sleeping  accommodation,  as 
should  be  necessary  to  enable  the  said  J.  A.  to  recover  his  bodily  health 
and  strength.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present,  that  the  said  P.  B.  D.,  upon  the  said  2nd  day  of  January, 
in  the  year  of  our  Lord  1849,  at  the  parish  of  Tooting  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  in  and  upon  the  said  J.  A.,  in 
the  peace  of  God  and  our  said  Lady  the  Queen  then  and  there  being, 
feloniously  did  make  an  assault ;  and  the  said  P.  B.  D.,  then  and  there, 
and  upon  all  the  days  in  this  count  before  mentioned,  and  during  all  the 
time  whilst  the  said  J.  A.  was  so  under  the  care,  charge,  dominion, 
government,  control  and  keeping  of  the  said  P.  B.  D.,  as  in  this  count 
aforesaid,  at  the  parish  of  Tooting  aforesaid,  and  within  the  jurisdiction 
oi  the  said  court,  feloniously  and  contrary  to  his  duty  in  that  behalf,  did 
keep,  confine  and  detain  the  said  J.  A.  in  divers  close,  confined  and 
ill-Tentilated  rooms  in  the  said  asylum,  and  which,  during  all  the  time 
last  aforesaid,  were  rendered  and  were  impure,  unhealthy,  unwholesome 
and  unfit  for  the  said  J.  A.  to  inhabit,  by  reason  of  their  being  over- 
crowded with  a  large,  excessive,  and  injurious  number  of  other  persons, 
and  also  during  divers  nights  during  the  time  last  aforesaid,  feloniously 
did  force,  compel  and  oblige  the  said  J.  A.  to  lie,  remain,  and  be  in  a 
certain  close  and  confined  and  ill-ventilated  bed-room,  which  also  was  on 
all  the  said  nights  impure,  unwholesome  and  unhealthy,  by  reason  of 
divers  impure,  injurious,  noxious  and  pestilential  vapours  and  exhala- 
tions in  the  said  last-mentioned  bed-room,  then  arising,  existing,  and 
being,  by  reason  and  by  means  of  which  said  several  felonious  acts  and 
defaults  of  the  said  P.  B.  D.,  in  this  count  mentioned,  the  said  J.  A. 
afterwards,  to  wit,  on  the  6th  day  of  January,  in  the  year  of  our  Lord 
1849,  at  the  parish  of  Tooting  aforesaid,  in  the  county  of  Surrey  afore- 
said, and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  be- 
came and  was  mortally  sick,  weak,  diseased,  disordered  and  distempered 
in  his  body,  of  which  said  last-mentioned  mortal  sickness,  weakness, 
disease,  disorder  and  distemper,  the  said  J.  A.,  on  and  from  the  day  last 
aforesaid  until  the  6th  day  of  January  in  the  same  year,  as  well  at  the 
parish  of  Tooting  aforesaid,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  as  at  the  parish  of  St.  Pancras,  in  the  county 
of  Middlesex  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  did  languish,  and  languishing  did  live,  and  then  on  the 
said  6th  day  of  January,  in  the  year  of  our  Lord  1849,  at  the  parish  last 
VOL.  m.  h 
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aforesaid,  and  within  the  jurisdiction  of  the  said  courts  of  the  said  last- 
mentioned  mortal  sickness,  weakness,  disease,  disorder  and  distemper,  did 
die.  And  so  the  jurors  idbresaid,  upon  their  oath  aforesaid,  saj  that  the 
said  P.  B.  D.,  him  the  said  J.  A.,  in  manner  and  form  in  liiis  count 
aforesaid,  feloniously  did  kill  and  slay,  against  the  peace  of  our  said  Ladj 
the  Queen,  her  crown  and  dignity. 

Eighth  Count — ^And  the  jurors  aforesaid  further  present,  that  here* 
tofore,  and  at  the  time  of  the  committing  of  the  offence  by  the  said 
P.  B.  D.,  and  during  all  the  times  hereinidW  mentioned,  J.  A.  herein- 
after in  this  count  mentioned,  was  a  poor  indigent  and  destitute  child 
of  a  tender  age,  to  wit,  of  the  age  of  six  years,  and  totally  unable  to 
support,  provide  for  and  take  care  of  himself ;  and  the  said  P.  B.  D.,  at 
his  request,  had  the  care,  charge,  possession  and  custody  of  the  said 
J.  A.,  and  had  undertaken  the  support  and  maintenance  of  the  said  J.  A 
and  the  finding  and  providing  the  said  J.  A.  with  reasonably  sufficieot 
and  proper  victuals,  food,  drink,  board,  clothing  and  lodging,  for  reward 
to  the  said  P.  B.  D.  in  that  behalf^  to  wit,  within  the  jurisdiction  of  the 
said  Central  Criminal  Court ;  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  P.  B.  D.,  on  iJie  said  28th  dij 
of  October,  in  the  year  of  our  Lord  1848,  and  on  divers  days  and  times 
aforesaid,  to  wit,  and  before  the  death  of  the  said  J.  A.,  as  hereinafter 
mentioned,  at  the  parish  of  Tooting  aforesaid,  in  the  county  of  Sonej 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  in  and  upon  the 
said  J.  A.  feloniously  did  make  divers  assaults,  and  knowingly,  wilfbllj 
and  feloniously  did  put,  place,  keep  and  lodge  the  said  J.  A.  for  diven 
long  spaces  of  time,  to  wit,  for  and  during  the  wh<^  of  those  days  and 
times  in  divers  rooms  and  apartments,  then  and  during  all  that  tine 
greatly  and  excessively  overcrowded,  overcharged  and  filled  to  excess 
with  divers  and  very  many  other  infants  and  persons,  and  then  also  being 
in  an  ill-ventilated,  impure,  foul,  unwholesome,  unhealthy  state,  and  in 
an  unfit  and  improper  state  for  the  said  J.  A.  to  be  put,  placed,  kqpt  and 
lodged  in,  and  unfit  for  the  habitation  of  man,  and  also  on  the  said  days 
and  times  at  the  place  aforesaid,  within  the  jurisdiction  of  the  said  court, 
wilfully  and  feloniously  did  neglect,   omit  and   refuse    to    give  and 
administer  to,  or  find  and  provide  the  said  J.  A.  with,  and  to  sufier  and 
permit  to  be  given  and  administered  to,  or  found  and  provided,  the  said 
J.  A.  with  reasonably  sufficient  and  proper  victuals,  food,  drink  tod 
clothing  necessary  for  the  sustenance,  support  and  maintenance  of  tin 
body  of  the  said  J.  A.,  by  means  of  which  said  placing,  keying,  putting 
and  lodging  the  said  J.  A.  in  the  said  rooms  and  apartments,  and  also  bj 
means  of  which  said  neglecting,  omitting  and  refusing   to  give  tod 
administer  to,  or  find  and  provide,  the  said  J.  A.  with  such  reasonabij 
sufficient  and  proper  victuals,  food,  drink  and  clothing,  as  were  neeessiij 
for  the  sustenance,  support  and  maintenance  of  the  body  of  the  slid 
J.  A.,  he  the  said  J.  A.  afterwards,  to  wit,  on  the  5th  day  of  Janoaiy, 
in  the  year  of  our  Lord  1849,  at  the  place  aforesaid,  in  the  couotr 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  became  and  was 
mortally  sick  and  ill,  weak,  diseased,  disordered  and  distempered  in  liis 
body,  and  of  which  said  last-named  mortal  sickness,  illness,  weakness, 
disease,  disorder  and  distemper,  the  said  J.  A.  on  and  from  the  day  sod 
year  last  aforesaid,  until,  to  wit,  the  6th  day  of  January,  in  the  year  of 
our  Lord  1849,  as  well  at  the  parish  of  Tooting  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  as  at  the  parish  of  Saint  Pancras,  in 
the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  ooart, 
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did  languish,  and  languishing  did  live,  and  then,  to  wit,  on  the  day  and    Precedents. 
year  last  aforesaid,  at  the  parish  last  aforesaid,  in  the  county  last  afore-      i^ JTyii. 
said,  and  within  the  jurisdiction  of  the  said  court,  of  the  said  last-named  Indictment  for 
mortal  sickness,  illness,  weakness,  disease,  disorder  and  distemper  did  manslaughter 
die.     And  so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say,  that  the  S^^asyl^^ 
said  P.  B.  D.,  him  the  said  J.  A.  in  manner  and  form  in  this  count  for  pauper 
aforesaid,  feloniously  did  kill  and  slay,  against  the  peace  of  our  Lady  the  children,  &c. 
Queen,  her  crown  and  dignity. 

JSfinih  Count, — Ajid  the  jurors  aforesaid  further  present,  that  before  Ninth  count. 
and  at  the  time  of  the  committing  of  the  offence  by  the  said  P.  B.  D., 
and  during  all  the  times  hereinafter  mentioned,  J.  A.,  hereinafter  in  this 
count  mentioned,  was  a  poor,  indigent  and  destitute  child  of  a  tender  age, 
to  wit,  of  the  age  of  six  years,  and  wholly  unable  to  support,  provide 
for  and  take  care  of  himseU*;  and  the  said  P.  B.  D.,  at  his  request,  had 
the  care,  charge,  possession  and  custody  of  the  said  J.  A.,  and  had 
undertaken  the  support  and  maintenance  of  the  said  J.  A.,  and  the 
finding  and  providing  the  said  J.  A.  with  reasonably  sufficient  and 
proper  board  and  lodging,  for  reward  to  the  said  P.  B.  D.  in  that  behalf, 
to  wit,  within  the  jurisdiction  of  the  said  Central  Criminal  Court ;  and 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  P.  B.  D.,  on  the  said  28th  day  of  October,  in  the  year  of  our 
Lord  1^8,  and  on  divers  days  and  times  afterwards  and  before  the 
death  of  tiie  said  J.  A.,  as  hereinafter  mentioned,  at  the  parish  of 
Tooting  aforesaid,  in  the  county  of  Surrey  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  in  and  upon  the  said  J.  Au  feloniously  did 
iDBke  divers  assaults,  and  knowingly,  wilfully  and  feloniously  did  put, 
place,  keep  and  lodge  the  said  J.  A.  for  divers  long  spaces  of  time,  to 
wit,  for  and  during  the  whole  of  those  days  and  times  in  divers  rooms 
and  apartments,  then  and  during  all  that  time  greatly  and  excessively 
overcrowded,  overcharged,  and  filled  to  excess  with  divers  and  very 
many  other  infants  and  persons,  and  then  also  being  in  an  ill-ventilated, 
impure,  foul,  unwholesome  and  unhealthy  state,  and  in  an  unfit  and 
improper  state  for  the  said  J.  A.  to  be  put,  placed,  kept  and  lodged  in. 
Bj  means  of  which  said  putting,  placing,  keeping  and  lodging  the  said 
J.  A.  in  the  said  rooms  and  apartments,  he  the  said  J.  A.  afterwards,  to 
wit,  on  the  6th  day  of  January,  in  the  year  of  our  Lord  1849,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  became  and  was  mortally  sick  and  ill,  weak,  diseased,  dis- 
ordered and  distempered  in  his  body,  and  of  which  said  last-mentioned 
sickness,  illness,  weakness,  disease,  disorder  and  distemper  the  sidd  J.  A., 
on  and  from  the  day  and  year  last  aforesaid,  until,  to  wit,  on  the  6th  day 
of  January,  in  the  year  of  our  Lord  1849,  as  well  at  the  parish  of 
Tooting  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  as  at  the 
parish  of  Saint  JPancras,  in  the  county  of  Middlesex,  and  within  the 
jnrisdiction  of  the  said  court,  did  languish,  and  languishing  did  live,  and 
then,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  last  afore- 
said, in  the  county  last  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  of  the  said  last-mentioned  mortal  sickness,  illness,  weakness, 
disease,  disorder  and  distemper  did  die.  And  so  the  jurors  aforesaid,  on 
their  oath  aforesaid,  do  say,  that  the  said  P.  B.  D.,  him  the  said  J.  A., 
in  manner  and  form  in  this  count  aforesaid,  feloniously  did  kill  and  slay, 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
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Plea  of,  93 


ABATEMENT. 


ACCESSARY. 


An  accessary  after  the  fact  indicted  in  the  or- 
dinary way  with  the  principal  felon,  may, 
since  the  11  &  12  Vict.  c.  46,  s.  2,  be  tried 
before  the  principal. 

Where  an  accessary  affcer  the  fact  to  a  charge 
of  sending  threatening  letters,  is  tried  in  the 
absence  of  the  principal,  the  letters  so  written 
and  sent  by  the  principal  are  evidence  on  the 
trial. 

If  A.  writes  letters  demanding  money,  with 
menaces,  and  then  B.  inserts  letters  and  ar- 
ticles in  a  paper  to  assist  A.  in  obtaining  the 
money  which  A.  had  so  demanded  : 

Qu€pre,  whether  B.  is  an  accessary  after  the 
fact  to  A.*s  felonious  act.  Reg.  v.  tlansiU,  597 

ACCESSARY  AND  PRINCIPAL. 

^verance  in  challenges,  68 
^^  larceny,  55 

-ADMINISTRATION   OF  CRIMINAL 
^  LAW. 

^^  statute  on  (11  &  12  Vict.  c.  66)y  App.  i 

-4T3\fINISTRATION  OF  JUSTICE. 
^Ut:G  relating  to  (II  &  12  Vict.  c.  42),  App. 


i<:I 


AFFIDAVIT 

to  bail,  when  it  may  be  sworn.    King 
^  Queen,  561 

AGENTS. 

ement  by,  64 

ALLOCUTUS. 
in  high  treason,  360 
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ANIMUS  FURANDI. 

Evidence  of,  573 

APPEAL,  CRIMINAL. 

Statute  establishing  court  of  (11  &  12  YicL 
c.  78),  App.  iii 

APPOINTMENTS  TO  PUBLIC  OFFICES. 

Form  of  indictment  under  49  Geo.  3,  c  126, 
for  trafficking  in,  App.  xxxiii 

APPREHENSION 
Of  parties  under  1  &  2  Will.  4,  c.  32,  505 

ARMS  ACT. 

By  the  statute  1 1  &  12  Vict.  c.  1 1,  it  is  enacted, 
that  every  person  who  shall,  after  the  day 
named  in  a  notice  specified  by  the  act,  have 
in  his,  her,  or  their  custody,  power,  or  pos- 
session, any  gun,  pistol,  or  otner  firearm,  or 
part  or  parts  of  any  gun,  pistol,  or  firearm, 
or  any  sword,  cutlass,  pike,  or  bayonet,  or 
any  bullets,  gunpowder,  or  ammunition, 
contrary  to  the  provisions  of  the  act,  shall 
be  guilty  of  a  misdemeanor. 

Held,  that  a  pike-head  about  ten  inches 
long,  capable  of  being  grasped  in  the  hand, 
and  used  offensively,  but  which  had  no  pike- 
staff or  handle  attached  to  it,  though  it  was 
fitted  to  receive  one,  was  a  pike  within  the 
meaning  of  the  statute,  notwithstanding  the 
separate  enumeration  in  the  previous  sti^te, 
47  Geo.  3,  sess.  2,  c.  54,  ss.  10, 11,  of  pikes 
and  pike-heads.     Reg.  v.  Render,  158 

ASPORTAVrr. 

Evidence  of,  67 

ASSAULT. 

To  deter  party  from  giving  evidence,  under 
Stat.  27  Geo.  3,  c.  15. 
The  prisoners  were  indicted  for  an  assault 

t 
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under  the  statute  27  Geo.  3,  c.  15,  which 
makes  it  felony  to  make  use  of  any  force,  or 
inflict  any  manner  of  bodily  harm  or  punish- 
ment whatsoever,  to  deter  any  person  from 
giving  evidence;  the  evidence  was,  that  the 
prosecutor,  while  detained  in  gaol  as  a  wit- 
ness against  certain  persons,  was  frequently 
spoken  to  on  the  subject  by  the  prisoners, 
(»lled  a  spy  and  informer,  and  told  not  to 
prosecute,  and  two  days  after  was  assaulted 
and  beaten  by  them,  no  allusion  being  made 
to  the  subject  during  the  assault. 

Held,  that  the  charge  of  felony  under  the 
statute  was  not  sustained.    Anon.  137 

Felonious. 

R.  B.  was  indicted,  with  three  others,  for  an 
assault  with  intent  to  do  some  grievous  bodily 
harm.  It  was  proved  that  he,  with  the  other 
prisoners,  had  assaulted  the  prosecutor,  and 
afterwards  they  had  returned  together  and 

Sicked  up  some  stones.  Then  K.  B.  with- 
rew,  and  the  other  prisoners  threw  the  stones 
and  wounded  the  prosecutor.  The  jury  found 
the  three  prisoners  who  threw  the  stones, 
guilty  of  the  felony,  and  R.  B.  guilty  only 
of  a  common  assault. 

Held,  that  R.  B.  was  rightly  convicted. 
Reg,  v.  PkUUps  and  others,  225 

Verdict. 

On  an  indictment  for  a  common  assault,  the 
following  verdict  was  returned; — "Gmlty; 
the  child  being  an  assenting  party,  but  that, 
from  her  tender  years,  she  did  not  know 
what  she  was  about." 

Held,  that  the  defendant  ought  to  have 
been  acquitted.  Reg,  v.  Read  and  others, 
266 

Pleading  to  an  indictment  for  felony,  includ- 
ing an  assault,  429 

Evioence  of,  in  a  charge  for  robbery  with 
violence,  432 

Prisoner  cannot  plead  guilty  if  indicted  for 
malidouslv  wounding,  442 

Conviction  for,  in  a  charge  of  rape,  481 

On  a.  child,  543 

ASSIZES. 
Jurisdiction  of  sessions  to  try  during  the,  586 

ATTORNEY. 

Indictment  for  practising  as 

A  society  composed  exclusively  of  attorneys 
practising  in  the  county  of  K.,  prosecuted 
the  clerk  of  a  board  of  guardians,  who,  with- 
out being  qualified  as  an  attorney,  conducted 
an  app«J  to  the  quarter  sessions  of  the 
county  of  K.,  on  behalf  and  at  the  request  of 
the  guardians. 


Held  (C!oleridge,  J.  dissentiente),  that  tbe 
society  was  a  "party  grieved"  within  the 
6  &  6  Will.  &  M.  c  11,  s.  13.  Reg.  t. 
Buchanan,  427 

AUTREFOIS  ACQUIT. 

An  erroneous  judgment  is  no  bar  to  a  8ubs^ 
quent  indictment  for  the  same  offence.  Reg. 
Drury,  544 

AUTREFOIS  ARRAIGN. 
Plea  of,  93 


BAILEE. 


Larceny  by,  582 


BAILMENT. 

Termination  of,  187 

BANKRUPTCY. 

Indictment  for  peijuiy  in  an  affidavit  of  debt 
filed  in  the  Court  of  Bankraptcy,  205 

BASTARD. 
Description  of,  in  an  indictment  for  murder,  H 

BASTARDY. 

Indictment  for  disobeying  order  of  justioes,  476 

BURGLARY. 

On  an  indictment  for  burglary,  it  was  proved 
the  legs  of  the  prisoner  were  seen  haofliDg 
about  a  foot  from  the  ground,  from  a  window, 
and  no  other  part  of  his  body  was  visibk 
till  he  jumped  down  and  ran  away. 

Held,  that  though  it  appeared  there  wis  i 
hole  broken  in  the  window,  large  enoagh  to 
admit  a  man's  head  and  shoulders,  there  wis 
no  evidence  to  show  that  there  had  been  sdj 
actual  entry,  no  property  bdng  lost  Rtf- 
V.  Meal,  70 

In  a  church,  581 


CADETCY,  SALE  OF. 

Indictment  for,  499 

CAPTION  OF  INDICTMENT,  318. 

CHALLENGE. 

Of  jury  in  high  treason,  360 
Of  jury,  517 

CHALLENGE  OF  JUROR,  66, 318. 


IISSIONS,  SPECIAL  LOCAL, 
nof,  53 

CONFESSION. 
Iraissible,  93 
if,  57, 173 

CONSPIRACY. 

mil  acts  of  cD-conapiiators,  517 
)f  aocomplices,  626 

tment  charged  that  one  C.  L.  wu  » 
tl  bad  in  bis  possesaion  rats  and  dje; 
it  the  defendanta  were  emplojed  by  | 
I  C.  L.  as  his  servaota,  &c.,  and  that , 
.heir  duty  to  uae  the  said  vata  and 
the  prulit  and  advantaffe  of  the  said  I 
id forthedyeing.&c.ofeuch woollen,  I 
1  other  materials  as  might  belonft  to 
ves,  or  be  entrusted  to  them  by  the 
L.  for  the  purposes  aforesaid,  and  I 
he  vats  and  dye  for  no  other  purpose,  | 
)n  no  other  materials  ;  and  that  the 
■ttta  coaspired  ^udulentlj  ajid  with-  | 
consent  of  C.  L.  to  use  the  aud  rata,  \ 
he  dyeing  of  materiala  not  belonging  ' 
iselvea,  and  not  entmsted  to  them  by 
for  that  purpose,  and  to  obtain  for  ', 
Ives  profits,  and  to  deprive  C.  L.  of  I 
per  use  of  the  said  vats  and  dye;  and  | 
.  pursuance  of  that  compmcj  the 
inta  did  wilfully,  and  without  the 
t  of  the  said  C.  L.,  receive  materiala,  i 
ilfuUy  and  without  the  consent  of  ] 
it  hia  expense  and  with  his  dye,  vata,  ' 
{e  the  sud  materials  for  their  own  i 

I,  good  in  aneat  of  judgment;  and  i 
it  was  unnecesaarj  to  prove  the  overt  i 
e  objection  that  die  offence  of  COD- 

'  was  merged  in  a  felony  did  not  arise  I 
be  face  of  the  indictment;  though,  if 
arisen,  it  could  not  have  been  sus-  i 
Reg.  V.  Button  and  otkert,  229 

n  indictment  charges  an  ordinary  coo-  ' 
I,  it  is  not  necessary  to  prove  a  com- 
lesign  between  the  defendants  before 

fthe  acta  of  each  defendant,  for  the 
each  defendant  are  only  evidence 
t  himself,  and  may  be  the  onl*  meana 
ablishing  the  conspiracy.  In  high 
a,  the  overt,  act  of  one  is  the  overt  act 
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charged  tiie  defendant  wiA  receiving  money 
"for  the  appointment  and  nomination  of 
A.  B.  to  a  oertMn  office,  commission,  place, 
and  employment,  then  being  under  the 
aepointment  and  control  of  the  East  India 
Company,  to  wit,  the  ofKce,  commiaaioo, 
place,  and  employment  of  a  cadet  in  the 
service  of  the  East  India  Company."  It 
was  proved  that  the  directors  of  the  Eaat 
India  Company  in  turn  nominated  persona 
aa  cadets,  and  certified  that  they  were  eligible 
for  that  station,  and  that  the  persona  lo 
nominated  were  always  appointed  by  the 
company ;  that,  upon  this  appointment  they 
received  a  certificate  which,  upon  their  am- 
val  in  India,  entitled  them,  as  vacandea 
occurred,  to  commiaaloua  in  the  militaiy 
service  of  the  company. 

Held,  that  a  cadetcy  waa,  within  the  me*n< 
ing  of  the  Btatut«,  an  "office,  eommiasioii, 
place,  and  employment."  Reg.  v.  Ckwrelie 
aitd  other*,  49S 

CORRUPT  RECEIVING  OF  REWARD 
FOR  HELPING  TO  STOLEN  GOODS. 

Upon  the  trial  of  an  indictment  under  7  &  S 
Geo.  *,  c,  29,  s.  58,  which  charged  the 
corrupt  receiving  of  money  as  a  reward 
for  helping  to  stolen  gooda,  it  waa  proved 
that  the  house  of  the  prosecutrix  haa  been 
robbed  of  cheeaea,  that  the  priaoner  called 
upon  her,  and  told  her  that  he  had  aoma 
suspicion  of  the  persons  who  had  committed 
the  robbery;  that  be  propoeed  and  executed 
a  plan  by  which  he  brought  to  her  hotue  the 
p«sona  whom  be  suspected,  and  the  pnM^ 
cutriz  recognised  them  as  persons  who  had 
been  in  her  house  the  da^  hetcsce  the  robbe;^. 
She  then  said  that  ahe  wished  be  ooold  b^ 
a  bit  of  cheese  of  them,  to  which  the  pn- 
Boner  assented;  and  received    3t  for  the 

Eurpose.  The  jury  found  that  the  priaoner 
new  the  thieves,  and  aaaisted  the  proseeu- 
triz  at  her  request  in  endeavouring  to  par- 
chase  from  them  the  stolen  property,  not 
meaning  to  bring  them  to  justice. 

Held,  that  he  "  comiptiy  received "  tiw 
money  within  the  meanmg  of  the  stotote. 
Reg.  V.  Pwcoe,  463 

COSTS. 
In  indictment  for  non-repair  of  a  highway,  69 
In  proaecutian  for  piactiaing  at  an  atton^. 


lualacts.  Reg.v.Brittai»  and  another,  : 


coxmsEL 

one  of  two  priaoners,  did;  of. 


stment,  under  49  Geo.  3,  o-  136,  a.  3, 


Practice  as  to,  if  acting  aa  interpreter,  7fi 
I  Should  be  empk^ed  to  proeaonte,  139 
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CX)UNTY  COURT. 
Evidence  to  prove  perjtuy  in^  279 

CRIMINAL  APPEAL  COURT. 
Practice  of,  447 

CROWN  AND  GOVERNMENT 
SECURITY  ACT. 

Indictment. 

Hie  indictmeat  charged  in  one  set  of  counts, 
that  the  prisoner  did  feloniously  compass, 
imagine,  mvent,  devise,  and  intend  to  de- 
prive and  depose  our  Sovereign  Lady  the 
Queen,  from  the  style,  honour,  and  royal 
name  of  the  imperial  crown  of  the  United 
Kingdom;  and  the  said  felonious  compass- 
ing,  imagination,  invention,  device,  and 
intention  did  express,  utter,  and  declare  hy 
then  and  there  feloniously  publishing  certiun 
printings  in  a  certain  public  newspaper  called 
the  Irish  FeUm  ;  and  m  another  set  of  counte 
the  prisoner  was  charged  in  similar  terms 
with  compassing  to  levy  war  against  Her 
Muestv. 

Hela,  upon  writ  of  error,  that  the  indict- 
ment wdl  charged  an  offence  under  the 
statute  11  Vict.  c.  12 ;  and  that  it  was  not 
necessary  either  to  aver  that  the  printings 
therein  charged  were  felonious  printings,  or 
farther  to  aver  that  they  were  expressive  and 
declaratory  of  the  previously  charged  com- 
passings  and  imagination,  or  that  they  were 
published  "of  and  concerning"  Her  Mi^jesty 
the  Queen,  and  the  Crown  and  Government 
of  the  United  Kingdom,  or  of  and  concern- 
ing some  traitorous  or  felonious  design  then 
on  foot,  or  intended  to  be  taken.  John  Mar- 
tin V.  the  Queen,  318 

On  a  trial  for  felony  the  prisoner  is  entitled  to 
have  the  indictment  read  over  slowly  once, 
and  once  only. 

Tlie  prisoner  is  not  entitled  to  a  copy  of  the 
jury  panel;  a  juror  cannot  be  exammed  on 
the  voire  dire  without  cause  being  first 
shown,  lo  constitute  a  levying  of  war 
under  the  11  &  12  Vict.  c.  12,  it  is  not  ne- 
cessary that  there  should  have  been  any 
actual  conflict.  Any  attempt  by  force  or 
intimidation  to  interfere  with  the  free  action 
of  the  Government  is  a  "  levying  war " 
within  the  meaning  of  the  above  act.  Any 
attempt  to  substitute  another  form  of  Go- 
vernment for  the  existing  one,  or  to  dis- 
member the  United  Kingdom,  is  sufficient  to 
sustain  a  count  under  the  above  act  charging 
the  intent  to  be  to  depose  the  Queen,  &c. 

If  several  persons  join  in  the  same  con- 
spiracy, some  intending  by  the  means  em- 
ployed to  force  the  Government  to  change  | 


their  measures,  whilst  the  object  of  others  ii 
to  sever  Ireland  from  England,  eadi  is  r^ 
sponsible  for  both  intents.  A  person  who 
enters  into  a  conspiracy  for  the  sole  purpoie 
of  detecting  and  betraying  it,  does  not 
strictly  require  confirmation  as  an  aooom- 
plice,  although  his  evidence  should  be  re- 
ceived by  the  jury  with  caution.  Re^,  t. 
Dowling,  509 

A  prisoner  charged  under  the  above  act  is  not 
of  right  entitied  to  a  copy  of  the  indictment 
nor  would  the  court  exercise  its  discretion  in 
his  &vour  by  awarding  him  a  oopjexgratid: 
(Erie,  J.)  .    ^ 

A  prisoner  indicted  for  felony  is  not  entitled 
to  a  list  of  the  names  and  addresses  of  the 
witnesses  on  the  back  of  the  indictment,  but 
he  will  be  allowed  to  inspect  the  indictmem 
for  the  purpose  of  seeing  the  names  of  such 
witnesses  :  (per  Erie,  J.)  No  juror  can  be 
challenged  until  a  ftiU  jury  appear  in  the 
box.  The  prisoner  may,  by  permisnon  of 
tiie  court,  nave  the  jury  panel  read  orer 
before  he  is  called  upon  to  ezerdae  his  right 
of  challenge.  A  juryman  cannot  be  asked 
whether  he  has  not  acted  as  a  special  con- 
stable during  the  disturbances  connected 
with  the  charge  in  the  indictment — but 
semble,  he  may  be  asked  whether  he  has  ever 
expressed  an  opinion  as  to  the  guilt  of  the 
prisoners. 

A  witness  for  the  prosecution  proved  tint 
he  attended  a  meeting  at  which  several  con- 
spirators were  present,  but  none  of  the 
prisoners  were  there:  he  received  at  thit 
meeting  a  leaf  of  a  book  from  one  of  those 
present,  named  Bezer,  which  was  to  serve  ts 
a  passport  to  a  meeting  to  be  held  a  week  or 
two  afterwards.  He  attended  the  second 
meeting,  produced  the  leaf  that  had  been 
g^ven  him,  and  was  admitted.  The  prisoncn 
were  not  present,  nor  were  they  shown  to 
have  joinea  the  conspiracy  at  that  time. 

Held,  that  the  witness  might  state  the 
substance  of  what  Bezer  told  him  when  he 
gave  him  the  leaf,  and  also  what  passed  it 
the  second  meeting. 

It  was  proved  that  on  the  evening  of  ihe 
16th  August,  the  time  which  had  been  fixed 
by  the  conspirators  for  a  general  outbreak,  t 
large  number  of  armed  men  were  found  as- 
sembled in  a  public  house  in  Webber-street. 
None  of  these  men  had  been  previously  con- 
nected by  the  evidence  with  the  conspiracy, 
neither  aid  it  appear  that  the  house  had  erer 
been  recognisea  as  a  place  of  meeting. 

Held,  that  what  was  done  and  what  wis 
found  in  that  house,  were  admissible  in  eri- 
denoe.     Reg,  v.  L€U!eg  and  others,  517 
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DEDICATION  OF  HIGHWAY. 

Evidence  of^  60 

DEFENCE. 

Where  two  are  jointly  indicted,  56 

DEMURRER. 

On  information  for  seditious  libel,  93 
Practice  as  to,  215 

DEPOSITIONS 
Of  a  deceased  witness,  90 

DESCRIPTION 

Of  child  in  an  indictment  for  child  murder, 
300 

DESERTION 
Of  an  infsnt,  indictment  for,  569 

DISCONTINUANCE. 
Practice  as  to,  93 

DISORDERLY  HOUSE. 

A  room  within  twenty  miles  of  the  cities  of 
London  and  Westminster,  used  for  the 
purpose  of  music  and  dancing,  and  to  which 
the  pubUc  are  admitted  on  payment  of 
money,  is  a  disorderly  house  within  the  25 
Geo.  2,  c.  36,  s.  2,  unless  it  has  been  duly 
licensed,  although  no  improper  or  disorderly 
conduct  is  allowed  in  the  said  room. 

The  onus  lies  upon  the  defendant  of 
proving  that  he  has  a  licence.  One  of  the 
defendants  had  his  name  over  the  house  as  a 
free  vintner,  and  another  had  contracted  to 
supply  the  visitors  with  refreshments,  but 
neither  took  any  acting  part  in  the  manage- 
ment, although  they  were  sometimes  seen  in 
the  room. 

Held,  that  they  were  not  shown  to  be 
persons  having  the  management  within  the 
8th  section.     Reg,  v.  Wolf  ^^  others,  578. 

DUPLICITY. 
When  indictment  not  bad  for,  215 

DYING  DECLARATION,  84 


EAST  INDIA  COMPANY. 

An  information  against  an  officer  of  the  East 
India  Company  for  receiving  gifts,  under  33 
Geo.  3.  c.  52,  s.  62,  which  follows  the  words 
of  the  statute,  is  sufficient  after  verdict,  and 
it  is  unnecessary  to  allege  the  receipt  of  the 
money  to  have  been   extorsive   or   colore 


o^ctt,  or  whose  money  was  received,  or 
(rlatt,  B.,  dubitante,)  to  negative  that  it 
was  received  for  the  use  of  the  Queen. 

The  judgment  for  the  offence  was,  that 
the  defendant  should  pay  a  fine,  and  should 
forfeit  a  sura  of  money  being  the  full  value 
of  the  gift,  and  that  defendant  shoidd  be 
imprisoned  until  he  should  have  paid  the 
fine  and  forfeiture.  The  gift  consisted  of 
rupees,  and  their  value  at  the  time  of  the 
receipt  of  them  was  found  by  the  jury. 

Held,  first,  that  as  the  gift  was  money, 
there  was  no  option  to  exercise,  whether  the 
gift  or  the  value  of  it  should  be  forfeited, 
and  that  therefore  the  judgment  was  right ; 
secondly,  that  the  value  of  the  rupees  was 
properly  estimated  at  the  time  when  the  de- 
fendant received  them ;  and,  thirdly,  that  the 
forfeiture  being  part  of  the  punishment,  the 
court  had  power  to  order  imprisonment  until 
it  was  paid.     Douglas  v.  The  Queen,  163 

EMBEZZLEMENT. 

EVIDBNCB. 

Where  there  has  been  a  written  agreement 
between  master  and  servant,  in  which  the 
natiure  of  the  service  is  defined  : 

Held,  on  an  indictment  for  embezzlement 
against  the  latter,  that  parol  evidence  of  the 
service  was  inadmissible,  unless  notice  had 
been  given  to  produce  the  agreement.  Reg, 
V.  Clapton,  126 

If  a  servant,  in  the  course  of  his  employment, 
receives  from  a  fellow  servant  the  mon^  of 
his  master,  and  his  duty  being  to  hand  it 
over  to  another  servant  of  the  prosecutor,  by 
whom  it  would  be  delivered  to  the  master, 
he  fraudulently  intercepts  it  in  its  passage 
and  appropriates  it,  he  is  guilty  of  embezzle- 
ment.    Reg,  v.  Masters,  178 

EMBEZZLEMENT  BY  AGENTS. 

If  an^  chattel  or  valuable  security  is  entrusted 
to  any  broker  or  agent  originally  for  the  pur- 
pose of  sale,  but  the  authority  to  scdl  is 
afterwards  countermanded,  and  the  broker  or 
agent,  notwithstanding  that  countermand, 
sells  the  goods  in  violation  of  the  orders  of 
his  principal,  such  broker  or  agent  may  be 
convicted  of  misdemeanor,  under  stat.  7  & 
8  Geo.  4,  c.  29,  s.  49.     Reg,  v.  Qomm,  64 

EVIDENCE. 

Confession. 

The  prosecutor,  in  the  presence  of  the  constable, 
said  to  the  prisoner,  '*  It  will  be  better  for 
you  to  tell  the  truth,  as  it  will  save  the  shame 
of  a  search  warrant  in  your  house.''  The 
statement  was  rejected.    The  constable  then 
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took  the  piiBoner  into  a  loft,  and  in  the 
absence  of  the  prosecutor,  the  prisoner  made 
a  statement,  rhe  evidence  was  rejected. 
Half  an  hour  after,  the  constable  took  the 
prisoner  to  the  station-house,  and  on  the 
way  cautioned  him  not  to  say  anything,  after 
which  he  made  a  statement. 

Held,  to  be  inadmissible,  as  the  induce- 
ment was  still  operating.  Reg,  v.  Collier  a$id 
another,  57 

A  statement  made  b^  one  of  two  prisoners  to 
the  other  after  an  inducement  suggested  by 
that  other  in  the  presence  of  the  constable  in 
whose  custody  they  are,  and  uncontradicted 
br  the  constable,  is  inadmissible  in  evidence. 
Heg.  V.  Miller  and  another,  507 

Dying  Declaration. 

Where  the  deceased  having  said  that  he  thought 
he  should  die,  made  a  statement,  and  two  or 
three  days  afterwards  expressed  his  belief 
that  he  should  recover,  and  he  lived  some 
days  after  that : 

Held,  that  the  statement  was  inadmissible. 
Reg,  V.  Taylor  and  another,  84 

Dbposition  op  Deceased  Witness. 

Quare, — Is  the  deposition  of  a  witness  before 
the  committing  magistrates,  where  the  attor- 
ney for  the  prisoner  abstains  from  asking 
an^  question,  in  consequence  of  the  witness 
being  too  ill  to  hear  any  further  examination, 
suffidentlv  complete  to  render  it  evidence 
against  the  prisoner  where  the  witness  dies 
before  the  trial  ?     Reg,  v.  Hyde,  90 

Op  a  Distinct  Felony. 

Evidence  of  a  distinct  felony  may  be  given  in 
re-examination  where  it  will  serve  to  explain 
an  apparently  contradictory  fact  elicited  by 
cross-examination.     Reg.  v.  Chambers,  92 

Confession. 

A  statement  of  a  prisoner  is  admissible  in 
evidence,  although  he  was  previously  told 
that  whatever  he  said  "would  be  used  against 
him."     Reg,  v.  Chambers,  92 

Upon  the  trifd  of  an  indictment  for  attempting 
to  poison,  the  only  evidence  of  intent  was  a 
confession  proved  by  a  medical  man,  he 
denying  at  first  that  he  had  held  out  to  the 
prisoner  any  inducement  to  make  the  state- 
ment. It  was  afterwards  proved  by  another 
witness,  that  before  the  statement  was  made, 
the  surgeon  had  said  to  the  prisoner  in  the 
presence  of  her  mistress  (whom  she  had 
attempted  to  poison),  "  it  will  be  better  for 
YOU  to  tell  the  truth ;"  and  the  surgeon,  on 
bring  recalled,  admitted  that  he  might  have 
■aid  so.    The  learned  judge  refused  to  with- 


draw the  confession  from  the  jmy,  and  the 
prisoner  was  convicted;  but  the  lesined 
judge  reported,  that  if  the  sui^^n  had  in 
the  first  instance  stated  that  he  had  used 
that  expression  to  the  prisoner,  he  should 
not  have  received  the  confession. 

Held,  that  the  conviction  was  wrong.  12ep. 
V.  Gamer,  176 

Practicb. 

Where  a  witness  for  the  prosecution  has  gircn 
an  account  of  what  was  said  by  the  defen- 
dant at  a  particular  transaction,  and  a  witnes 
is  called  for  the  defence  to  give  a  different 
one,  it  is  not  allowable  for  the  defendant's 
counsel  to  put  to  him  the  precise  words  used 
by  the  first  witness,  and  ask  if  they  were 
uttered;  but  the  witness  should  be  called 
upon  in  the  first  instance  to  give  his  version 
of  the  matter,  and  when  he  has  so  done,  be 
maybe  asked  whether  this  or  that  expressioo 
was  used.     Reg.  v.  F^tssell,  291 

A  person  was  in  the  habit  from  time  to  tune, 
and  within  two  hours  of  their  occurrence,  of 
reporting  to  a  police  inspector  proceedings 
that  had  taken  place  at  certain  meetiogs 
where  a  treasonable  conspiracy  was  csnied 
on.  The  inspector  took  down  the  porpoK 
of  the  report  from  his  dictation,  but  not  in 
the  verj  words  he  used.  When  finislied, 
some  of  the  reports  were  read  over  by  tiie 
witness,  and  some  were  read  to  him,  and  all 
were  signed  by  him. 

Held,  that  on  examination  he  might  use 
those  reports  for  the  purpose  of  refreshing 
his  memory, 

A  person  employed  by  Government  to  mix 
with  conspirators,  and  pretend  to  aid  tiieir 
designs  for  the  purpose  of  betaying  tbem, 
does  not  require  corroboration  as  an  acoam- 
plice. 

In  general,  witnesses  to  character  cannot 
be  examined  after  verdict  and  before  sentence, 
where  the  defendant  might  have  examined 
them  upon  the  trial.     Reg.  v.  MnlUns,  326 

Coroner's  Statement. 

Where  a  prisoner  had  made  a  statement  whicb 
accounted  for  the  possession  of  stolen  pro- 
perty before  search  made,  or  any  suspicion 
created,  held,  admissible  for  him.  /2cy.  t. 
Abraham,,  430 

Semble,  the  rule  of  evidence  which  prohibits 
an  attorney  who  has  received  documents  from 
a  client  in  a  professional  character  from  pro- 
ducing them  in  evidence  against  *h^  dieot, 
applies  to  documents  which  are  the  subject- 
matter  of  the  charge. 

The  rule  extends  to  cases  where  the  ltto^ 
ney  has  a  lien  upon  the  documents. 
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Notice  to  produce  a  document,  served 
upon  the  defendant's  solicitor  the  day  before 
the  trial,  but  after  the  eommencement  of  the 
assizes,  is  sufficient  to  let  in  secondary  evi- 
dence.   Reg,  V.  Hankins,  434 

Depositions  op  Absent  Witness. 

Upon  the  trial  of  an  indictment  for  hlae  pre- 
tences, a  witness  bein|f  ill,  her  deposition, 
taken  before  the  committing  magistrate,  was 
tendered  in  evidence.  The  caption  of  that 
deposition  stated  that  it  was  taken  before  the 
committing  magistrate  in  the  presence  of 
the  prisoner,  on  a  charge  ''for  obtaining 
money,  and  valuable  securities  for  money, 
from  M.  R. ;"  not  saying  illegally  or  by  false 
pretences.  It  was  objected  that  it  was  not 
admissible,  because  no  offence  was  shown  to 
have  been  charged. 

Held,  that  it  was  admissible;  as  it  suffi- 
ciently appeared  from  the  examination  itself, 
that  it  related  to  the  charge  upon  which  the 
prisoner  was  being  tried.  Reg.  v.  Langbridge, 
465 

In  peijury,  36 

Of  night  poaching,  50, 304 

Of  dedication  of  a  highway,  60 

In  larceny  of  asportavit,  67 

Of  burglary,  70 

Of  larceny,  187,247 

Of  larceny  by  finding,  277 

Of  laroenj  by  servant,  74,  241^  245 

Of  conspuracy,  76,  229 

In  forgoy,  80 

In  forgery,  of  guilty  knowledge,  88 

In  forffery,  of  intention  to  denaud,  160 

In  embezzlement,  of  service,  126 

On  an  indictment  under  6  &  7  Will.  4,  c.  86, 
8. 41,  for  falsely  stating  fiftcts  to  be  inserted  in 
marriage  register,  127 

In  an  indictment  under  27  Geo.  3,  c.  15,  for 
an  assault  to  deter  a  party  from  giving  evi- 
dence, 137 

Under  the  Arms  Act  (11  &  12  Vict,  c  11),  158 

Of  embezzlement,  178 

Of  indecent  exposure,  183,  248 

Of  false  pretences,  201,  284 

Of  prisoner's  statement  before  justices,  223 

Of  felonious  assault,  225 

By  a  party  to  the  record,  228 

Of  obstruction  of  highway,  262 

In  an  indictment  for  assaiUting  a  chDd,  266 

Of  unnatural  crime,  271 

Of  insanity  in  a  charge  of  murder,  275 

Of  peijury  in  the  County  Court,  279 

Of  unlawful  possession  of  naval  stores  under 
9&  lOWiU.  3,0.41,281 

Of  a  riot,  288 

Of  maliciously  damaging  warp  under  7  &  8 
Geo.  4,  c.  30,  s.  3,  295 


Of  receiving  by  wife  in  the  absence  of  her 

husband,  425 
Of  robberv  with  violence,  432 
Of  false  declaration  under  Pawnbrokers'  Act, 

437 
Of  manslaughter*  439 
Of  maliciously  woimding,  441, 442 
Of  corrupt  receiving  of  reward  for  helping  to 

stolen  goods  without  bringing  the  thieves  to 

justice  under  7  &  8  Geo.  4,  c.  29,  s.  58,  462 
Of  rape,  481,  543 
Under  Crown  and  Government  Security  Act, 

509 
Of  declaration  and  acts  of  co-oonspirators, 

517 
Of  receiving,  533 
Of  extortion  by  charging  an  unnnatoral  crime, 

547 

EX  OFFICIO. 
Information  for  seditious  libel,  93 

EXPOSURE, 
Of  an  infiknt,  indictment  for,  559 

EXTORTION. 

Evidence  op 

On  the  trial  of  an  indictment  for  accusing  a 
person  of  an  unnatural  crime  with  intent  to 
extort  money — ^the  prisoner  being  a  soldier, 
and  the  accusation  naving  been  made  while 
he  was  on  duty  as  sentry— evidence  of  de- 
claration made  by  him  on  a  former  occasion, 
on  coming  off  guard,  that  he  had  obtained 
money  from  a  gentleman  by  threatening  to 
take  him  to  the  guard-house  and  accuse  nim 
of  an  unnatural  crime,  was  held  admissible. 
The  prisoner  was  proved  to  have  made  the 
accusation  in  these  words,  "I  charge  this 
man  with  indecently  assaulting  me." 

Held,  that  it  was  a  question  for  the  jury — 
taking  into  consideration  the  prisoner  s  con- 
duct throughout  the  transaction — whether 
by  those  words  he  did  not  mean  to  allege 
that  the  prosecutor  had  solicited  him  to  the 
commission  of  an  unnatural  oflience.  Reg, 
V.  Cooper,  547 


FALSE  DECLARATION. 

Under  Pawnbrokers'  Act,  indictment  for,  437 

FALSE  PRETENCES. 

Where  an  indictment  charges  a  false  pretence 
of  an  existing  fact  calculated  to  inouce  the 
confidence  which  led  to  the   prosecutor's 
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parting  with  his  property,  though  mixed  up 
with  false  pretences  as  to  the  prisoner's 
future  conduct^  it  is  sufficient. 

Where  the  false  pretence  is  as  to  the 
status  of  the  party  at  the  time,  or  as  to  any 
collateral  foct  supposed  to  he  then  existing, 
it  will  equally  support  an  indictment  under 
the  statute.     Reg,  v.  Bates  and  another,  2 11 

On  an  indictment  for  fsJse  pretences,  it  was 
proved  that  the  prisoner  was  foreman  to  the 
prosecutor,  and  that  as  such  foreman  it  was 
nis  duty  to  keep  an  account  of  the  work 
done  hy  the  men,  and  to  obtain  at  the  end 
of  the  week  a  cheque  from  his  master  for 
the  sum  due  to  the  men  for  wages,  and  pay 
them  accordingly.  On  the  day  in  question 
he  demanded  and  received  a  cheque  for  a 
larger  amount  than  the  correct  one,  alleging 
that  such  larger  amount  was  due,  and  he 
appropriated  Uie  balance  to  hb  own  use. 

Held,  that  the  evidence  supported  the 
charge. 

Quare,  whether  an  indictment  which 
charges  the  defendant  with  having  obtained 
an  oraer  for  the  payment  of  money  with  intent 
to  cheat  and  denraud  the  prosecutor  oipart  of 
the  proceeds  of  the  same  is  within  the  7  &  8 
Geo.  4,  c  299  s.  53  ?     Reg.  v.  Leonard^  284 

The  omission  of  the  word  "  knowingly,"  in  an 
indictment  for  false  pretences,  is  no  objection 
in  arrest  of  judgment ;  even  if  it  would  be 
on  demurrer.  An  indictment  for  false  pre- 
tences charged  that  J.  B,,  on,  &c.,  at,  &c., 
unlawfully  did  falsely  pretend  to  H.  that  he 
had  caused  a  writ  of  right  to  be  issued  at 
the  suit  of  M.  W.  (the  mother  of  the  said 
H.)  and  others  for  the  purpose  of  establish- 
ing the  right  of  the  said  M.  W.  and  others 
to  a  certam  estate ;  and  then  requested  the 
said  H.  to  advance  the  said  J.  B.  some  mo- 
ney towards  carrying  on  the  said  action :  by 
means  of  which  said  fUse  pretences  the  said 
J.  B.  did  then  and  there  unlawfully  obtain 
from  the  said  H.  the  sum  of  W.,  &c.,  with 
intent  to  cheat  and  defraud  the  said  H.  of 
the  same.  Whereas  in  truth  and  in  fact  the 
said  J.  B.  had  not  and  never  has  caused  a 
writ  of  right  or  any  other  writ  whatsoever  to 
be  issued  at  the  suit  of  the  said  M.  W.  and 
others,  or  at  the  suit  of  the  said  M.  W. 
alone;  and  there  was  then  no  action  com- 
menced or  to  be  carried  on,  in  which  the 
said  M.  W.  was  in  any  way  interested  : 

Held,  a  good  count  after  verdict. 

Semble,  per  Lord  Denman,  C.  J.,  that  it 
would  be  good  upon  demurrer ;  and  that  R. 
V.  Henderson  (2  Moo.  C.  C.  1 92),  is  wrongly 
decided.     Reg,  v.  Bowen,  483 

A  railway  ticket  entitling  a  passenger  to  travel 
upon  a  railway  to  a  certain  place,  without 


any  further  charge,  is  a  chattel  of  value, 
within  the  meaning  of  7  &  8  Geo.  4,  c  29, 
B.  53 ;  and  a  person  obtaining  such  a  tickft 
by  false  pretences  from  a  servant  of  the  nil- 
way  company  is  guilty  of  a  misdemeanor. 
Reg,  V.  Boulton,  576 

Indictment  for,  on  a  false  representation  re- 
specting the  value  and  histoiy  of  a  bone 
which  prisoner  sold  to  proeecutor,  App.  zlix. 

FELONY. 
Misdemeanor  not  merged  in,  229 

nNDING. 
Larceny  by,  definition  of,  277,  453 

FORGERY. 

The  cheques  of  a  provident  society  havioj; 
different  branches  were  drawn  in  the  name 
of  the  society,  and  signed  by  the  chairman 
and  three  of  the  committee  of  any  brandio^ 
the  society.  They  were  then  countersigned 
by  the  derk  of  the  whole  society.  Tbe 
bankers  did  not  know  the  names  or  signa- 
tures of  the  cluurmaQ  or  committee-men, 
but  relied  upon  the  counter-signature  of  ^ 
derk  as  a  voucher  for  their  authenticity. 

Held,  that  a  forgery  of  the  signatures  of 
the  chairman  and  three  naembors  of  the 
committee  of  a  branch  of  the  sodety,  br 
means  of  which  the  genuine  signature  of  the 
derk  was  obtained,  was  a  forgery  of  a  war- 
rant or  order  for  the  payment  of  mooej. 
Reg.  V.  Lee,  80 

Qfutre — On  an  indictment  for  uttering  a  forged 
acquittance,  not  being  an  instrument  of  ot- 
dinaiy  transmission  from  hand  to  huid,  cu 
similar  instruments,  uttered  by  the  prisoner 
on  other  occasions,  be  given  in  eviaenoe  to 
prove  a  guilty  knowledge  ?  Reg.  v.  Jsma 
Phillips,  88 

An  indictment  for  forging  a  will,  charged  ao 
intent  to  defraud  a  person  or  persons  jm- 
known. 

It  was  proved  that  the  prisoner  was  tiie 
son  of  the  deceased,  whose  will  was  forged ; 
and  although  one  of  the  witnesses  stated 
that  he  had  heard  a  rumour  that  the  de- 
ceased had  had  another  son  by  a  fonoer 
marriage,  of  whose  existence,  however,  he 
knew  nothing,  except  by  report,  there  was 
no  other  evidence  of  any  former  marriage, 
or  any  children  of  such  marriage. 

Held,  that  there  was  not  sufficient  eri* 
dence  of  an  intention  to  defraud  any  one,  to 
support  a  conviction.  Reg,  v.  TVti  W 
others,  160 
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A  forged  authority  to  draw  money,  which  ia 
well  described  as  a  "nrarraot,  >'  i">t  an 
"order"  for  the  payment  of  the  money,  and 
an  indictment  deecribing  such  a  fori;ed  au- 
thority for  the  payment  of  money  as  "  a 
warrant  and  order,"  ia  bad.  Brg.  y.  Ann 
Dixon,  2sg 
On  an  indictment  for  forging  an  order  for  the 
delivery  of  goods,  the  instrument  alleged  to 
have  been  forged  being  an  order  on  a  dock 
company  to  nermit  the  bearer  to  taste  wines 
in  the  docks  Delanffing  to  the  alleged  drawer ; 
Held,  that  the  giving  out  at  the  docks  a 
portion  of  the  wine  for  the  purpose  of  its 
being  tasted  there  by  the  person  presenting 
the  order  was  a  delivery  of  goods  within  the 
1  Will.  4,  c.  66,  s.  10. 

In  the  ordinary  course  of  business  at  the 
docks,  the  tasting  order  being  directed  to 
the  dock  company,  and  being  signed  by  the 
merchant  owning  the  wines,  is  taken  to  a 
clerk  at  the  docks  who  writes  his  name 
across  it,  and  this  signature  is  an  authority 
to  the  cooper,  without  which  he  is  not  justi-  i 
fied  in  acting. 

Held,  that  such  an  instrument  was  an  I 
order  as  soon  as  it  left  the  hands  of  the  , 
merchant  properlv  drawn  up,  and  that  the  I 
signature  of  the  aock  clerk  was  not  essential 
to  give  it  validity  as  an  order.  Beg.  v. 
lUiiige,  552  \ 

FORMS. 

Plea  of  autrefois  arraign,  93 

Demurrer  to  this  plea,  96 

Joinder,  96 

Rea  to  an  ei-officio  information  for  a  seditious 
libel,  106 

Indictment  for  sedition,  123 

lodictment  under  6  &  7  Will.  4,  c.  S6,  s.  41, 
for  falsely  stating  f^cts  to  be  entered  in 
register  ot  marriage,  1-27 

Indictment  for  wounding  with  fire-arms,  with 
intent,  &c.,  141 

Aungnment  of  eiTors  thereon,  143 

Of  indictment  for  manslaughter  of  a  railway 
porter  by  neglect  of  duty  in  omitting  to  give 
a  signal  by  which  accident  oocurrM  to  the 
train,  191 

Assignment  of  errors  on  a  record  in  a  convic- 
tion for  peijury,  208 

Order  for  surgeon  to  inspect  contents  of  sto- 
mach on  part  of  prisoner,  charged  with 
murder  by  poisoning,  227 

Indictment  for  conspiracy  by  workmen  to  dye 
materials  belonging  to  stnngets,  with  the 
dye  of  their  masters,  229 

Indictment  for  indecent  eipomre,  248 

Indictment  &»■  peijury,  351 
VOL.  III. 


Indictment  for  flklse  pretence!,  284 
Indictment    undrr    Crown    and    Government 

Security  Act,  320 
Indictment  for  high  treason,  361 
Indictment  for  mutiny  under  the  Merchant 

Seaman's  Act,  443 
Indictment  for  obtaining  a  marriage  Ucence  by 

peijury  and  false  personation  before  a  snr> 
I     rogate,  467 

I  Corrupt  appointment  to  an  office  in  the  £aat 
'      India  Companv's  service,  499 
Indictment  for  obtaining  money  on  a  Use  re- 

presentatiou,  respecting  the  value  and  history 

of  a  horse  which  the  prisoner  sold  to  the 

prosecutor  (No.  5)  App.  zlii 
Manslaughter  by  driver  of  a  railway  enginCt 

indictment  for,  App.  Ivii 
Of  aJlocutus,  360 
Indictment  under  7  &  S  Vict.  c.  23,  for  fdo- 

nionsly  transposing  goldsmitlis'  marks  (No. 

4)  App,  xliv 
Indictment   under  7   &   8  Vict.  c.   IIS,    for 

attempting  to  traffic  in  seamen's  tickets  (No. 

I )  App.  xni; 
Indictment  under  49  Geo.  3,  c.  136,  fortrafEck- 

ing  in  appointments  to  public  offloes  (No.  3) 

App.  xuiii 
indictment  for  lihel,  and  a  plea  of  justification 

under  Lord  Campbell's  Act  (No.  3)  App. 


FRAUD. 
Indictment  for  attempting  to  coramit,  S70. 


GAOL  DELIVERY. 


GOLDSMITHS'  MARKS. 
Indictment  for  feloniously  tnmsponng,  form 
of,  App.  iliv 

GOODS  AND  CHATTELS. 
In  an  indictment,  definition  of,  460 


HIGH  TREASON. 
In  the  caption  of  an  indictment  for  high  trea- 
son, it  was  stated  that  the  indictment  was 
found  "  At  a  Special  Session  of  Oyer  and 
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Tenniner  and  General  Gaol  Delivery,  holden 
in  and  for  the  County  of  Tipperary  at  Clon- 
mel,  on,  &c.,  before  the  Right  Honourable 
Francis  Blackburne,  Chief  Justice  of  Her 
Miyesty's  Court  of  Chief  Place  in  Ireland ; 
the  Right  Honourable  John  Doherty,  Chief 
Justice  of  Her  Majesty's  Court  of  Common 
Pleas  in  Ireland;  and  the  Right  Honour- 
able Richard  Moore,  foiuth  Justice  of  Her 
Majesty's  Court  of  Chief  Place,  in  Ireland, 
Justices  and  Commissioners  of  our  said 
Lady  the  Queen,  of  Oyer  and  Terminer, 
within  her  said  County  of  Tipperary,  nomi- 
nated and  appointed  to  inquire  into,  hear, 
and  determine  all,  and  all  manner  of  trea- 
sons, &c.,  within  the  said  County  of  Tippe- 
rary, and  also  nominated  and  appointed  from 
time  to  time,  as  need  should  be,  to  deliver 
the  gaols  of  our  said  Lady  the  Queen,  of  the 
said  County  of  Tipperary,  of  all  prisoners, 
&c.,  &c.,  Deing  by  virtue  of  a  commission 
under  letters  patent  of  our  said  Lady  the 
Queen,  bearing  date  at  Dublin,  the  first  day 
of  September,  in  the  1 2th  year  of  the  reign 
of  our  said  Lady  the  Queen,  to  them  the 
said  Francis  Blackbume,  John  Doherty,  and 
Richard  Moore,  and  others  in  the  said  letters 
named  directed." 

Held,  on  writ  of  error,  that  the  caption 
sufficiently  disclosed  authority  in  the  justices 
named  to  hold  the  sessions  of  themselves, 
though  the  commission  was  stated  to  have 
been  directed  to  them  and  others. 

Held,  that  to  levy  war  against  the  Sove- 
reign in  Ireland  is  high  treason  in  Ireland 
at  common  law,  and  also  that  the  statute  of 
25  Edw.  3,  stat.  5,  c.  2,  was  extended  to 
Ireland  by  Poyning's  Act,  10  Hen.  7,  c.  10. 

The  prisoners,  who  were  indicted  in  five 
counts  for  levying  war  against  the  Queen  in 
Ireland,  and  in  a  sixth  for  compassing  the 
death  of  Her  Majesty,  on  being  arraigned, 
tendered  pleas  alleging  that  a  copy  of  the 
indictment  and  list  of  the  witnesses  and  jury 
panel,  were  not  delivered  to  them  ten  days 
oefore  the  days  of  trial,  and  that  they  ought 
not  now  to  be  called  on  to  plead,  because  of 
such  non-delivery,  concluding  with  a  verifi- 
cation, and  praying  judgment  that  they 
might  not  now  oe  compelled  to  answer  the 
said  indictment. 

In  fact,  copies  of  the  indictments  were 
furnished  five  days  before,  but  the  lists  were 
not  delivered  at  all.  These  pleas,  having 
been  demurred  to  by  the  Attorney- General, 
were  overruled  by  the  court  below. 

Held,  that  they  were  rightly  overruled, 
and  that  the  prisoners  were  not  entitled  to 
a  copy  of  the  indictment  more  than  five 
days  before  the  trial,  or  to  a  list  of  the  wit- 
nesses or  jury  panel  at  any  period. 


Held,  that  the  1st  and  4th  sections  of  the 
statute  57  Geo.  3,  c.  6,  are  not  extended  to 
Ireland,  and  therefore  that  persons  prose- 
cuted in  Ireland  are  not  entitled  to  the 
benefits  conferred  by  the  statutes  7  &  ^ 
Will.  3,  and  7  Anne,  c.  21,  on  persons  ac- 
cused of  high  treason. 

Held,  that  in  high  treason  a  prisoner  \s 
not  entitled  to  challenge  more  than  twenty 
jurors  peremptorily. 

The  record  in  each  case  averred  that  the 
prisoner  was  asked  whether  he  now  bath 
'*  anything  to  say  for  himself  wherefore  the 
said  justices  and  commissioners  ought  not. 
upon  the  premises  and  verdict  aforesaid,  to 
proceed  to  judgment  against  him,"  without 
saymg  "judgment  of  death,"  or  **  judgment 
and  execution." 

Held,  that  this  was  a  sufficient  demand 
notwithstanding.  W,  Smith  0*Brien  v.  Th*^ 
Queen,  360 

Overt  act,  76 

HIGHWAY. 

Costs. 

If  upon  the  trial  of  an  indictment  for  the  non- 
repair of  a  highway,  ordered  byjusticec  under 
5  &  6  Will.  4,  c.  50,  s.  94,  it  appears  that 
the  road  indicted  is  not  the  road  set  out  in 
the  order  of  justices,  and  the  prosecution 
fails  in  consequence ;  the  judge  has  no  juris- 
diction to  certify  for  the  costs  under  s.  95. 
Reg.  V.  Inhabitants  of  Fyehead,  59 

Evidence  op  Dedication. 

Public  user  of  a  road  for  fifty  years  is  evidence 
from  which  a  jury  may  infer  a  dedication, 
though  it  may  not  be  clear  in  whom  the 
ownership  of  the  soil  is  vested.  Reg.  v.  In- 
habitants of  East  Mark,  60 

Obstruction  of. 

Upon  an  indictment  for  obstructing  a  public 
footway,  it  appeared  that,  before  that  public 
footway  existed,  the  defendant's  ancestors 
had  been  entitled  to  a  carriage-way  over  the 
locus  in  quo  ;  but  on  the  part  of  the  crown 
it  was  contended  that  the  public  user,  in- 
consistent with  the  assertion  of  the  private 
easement,  had  determined  it.  The  learned 
judge  told  the  jury  that  no  interruption  by 
the  public  for  less  than  twenty  years  would 
destroy  the  private  right. 

Held,  that  that  proposition,  if  presented  to 
the  jury  as  a  rule  of  law  or  a  conclusive  pre- 
sumption of  fact,  was  erroneous,  and  a  mis- 
direction.   The  period  of  time  is  only  ma- 
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terial  as  one  element  from  which  the  grantee's 
intention  to  retain  or  abandon  his  easement 
may  be  inferred ;  and  the  sufficiency  or  in- 
sufficiency ot  the  period  in  any  particular 
case  must  depend  upon  all  the  accompany- 
ingcircumstances. 

The  defendant  claimed  a  way  for  horses  and 
carriages  to  certain  premises  occupied  by  him, 
and  situated  on  one  side  of  the  lane  over  which 
the  way  was  claimed  ;  and,  as  evidence  of 
that  right,  he  produced  two  old  leases  of  pre- 
mises situate  on  the  opposite  side  of  the 
same  lane,  which  leases  were  granted  by  per- 
sons under  whom  he  claimed  and  purported 
to  convey  with  the  premises  a  way  to  them 
down  the  lane  for  carriage  and  horses.  No 
distinct  act  of  user  under  these  leases  was 
proved. 

Held,  that  they  were  admissible  in  evi- 
dence for  the  purpose  of  showing  that  the 
persons  under  whom  the  defendant  claimed, 
being  owners  of  property  on  both  sides  of 
the  lane,  had  assmned  to  grant  a  right  of 
way  as  owners  of  the  lane,  or  as  owners  of 
the  property  leased  to  lease  with  it  a  right 
of  way  aerived  from  some  other  source ;  but 
that  they  were  inadmissible  as  evidence  of 
reputation,  or  for  the  purpose  of  proving  the 
the  right  of  way  claimed  by  the  defendant. 

The  court  granted  a  new  trial,  although 
the  verdict  was  for  the  defendant.  Reg.  v. 
Charley y  262 

HUSBAND  AND  WIFE. 
Receiving  by,  425 


ILLEGAL  TRAINING. 

Indictment. 

The  prisoner  was  indicted  under  the  statute  60 
Geo.  3,  c.  1,  in  several  counts ;  first,  for  that 
he  unlawfully  was  present  and  did  attend  a 
certain  meeting  and  assembly  dangerous  to 
the  peace  and  security  of  Her  Majesty's  liege 
subjects,  and  then  and  there  prohibited  by 
law,  for  the  purpose  of  training  and  drilling 
to  the  practice  of  military  exercises,  move- 
ments and  evolutions,  divers  persons,  to 
wit,  &c.,  and  then  and  there  did  train  and 
drill  to  the  practice  of  military  exercises, 
movements  and  evolutions  the  siud  persons, 
without  any  lawful  authority  from  Her 
Majesty,  or  the  Lieutenant,  or  two  justices  of 
the  peace  of  the  said  county  of  the  city  of 
DubUn,  or  of  any  county  or  riding,  or  of  any 
stewartry,  or  by  commision  or  otherwise, 
for  so  doing. 


And,  secondly,  that  "he  did  then  and 
there  assist  in  training  and  drilUag  to  the 
practice  of  military  exercise,'*  &c. 

And,  thirdly,  that  *^  he  unlawfully  did  train 
and  drill  to  the  practice  of  military  exercises, 
&c.,  the  said  persons  being  then  and  there  as- 
sembled, without  any  lawful  authority  from 
her  Majesty,  or  the  Lieutenant,  or  two  jus- 
tices of  the  peace  of  the  county  of  the  city 
of  Dublin,  or  of  any  county  or  riding,  or  of 
any  stewartry,  by  commission  or  otherwise, 
for  so  doing. 

Held,  that  all  the  counts  of  the  indictment 
were  erroneous :  first,  by  reason  of  there 
being  no  averments  in  any  of  them  that  the 
meeting  and  assembly  therein  mentioned  was 
a  meeting  of  persons  for  the  purpose  of  train- 
ing and  drilling  themselves,  or  of  being 
trained  and  drilled  to  the  use  of  arms  or  for 
the  purpose  of  practising  military  exercises, 
movements,  or  evolutions;  and,  secondly, 
there  being  no  averment  that  the  meeting  in 
the  indictment  mentioned  was  a  meeting 
held  without  any  lawful  authority  from  Her 
Mi^esty,  or  the  Lieutenant,  or  two  justices 
of  the  peace,  &c.,  by  commission  or  other- 
wise.    Gogarty  v.  the  Queen^  306 

INDECENT  EXPOSURE. 

An  indictment  for  a  nuisance  at  common  law 
charged  that  the  defendant,  at,  &c.,  in.  Sec, 
did  expose  and  exhibit  his  private  parts, 
naked  and  uncovered,  in  the  presence  of 
M.  A.,  the  wife  of  C,  and  of  divers  others 
of  the  Uege  subjects,  &c.  The  evidence  was, 
that  the  defendant  took  out  and  exposed  his 
private  parts  to  M.  A.,  and  thereupon  she 
directly  ran  off  and  told  her  husband :  that 
there  was  no  one  in  sight  out  herself  when 
she  saw  his  private  parts  exposed.  The  de- 
fendant was  convicted. 

Held,  that  as  the  exposure  to  one  person  only 
was  not  an  offence  at  common  law,  the  words 
of  "  divers  others  of  the  hege  subjects,"  &c., 
were  material  to  be  proved ;  and  that,  as  they 
had  not  been  proved,  the  conviction  ought 
to  be  ouashed. 

Semole,  this  court  has  authority,  and  is 
bound  to  examine  the  validity  of  an  indict- 
ment, though  no  question  is  reserved  thereon, 
and  to  ouash  the  indictment  if  it  is  bad.  Reg. 
V.  Webb,  183 

An  indictment  charged  two  defendants  with 
indecent  exposure  of  their  persons  in  an  open 
and  public  place. 

Held,  that  an  urinal  with  boxes  or  divi- 
sions for  the  convenience  of  the  public,  and 
situated  in  an  open  market,  was  not  a  public 
place  within  the  meaning  of  the  allegation. 

k2 
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An  indictment  alleged  that  A.  **  in  a  certain 
open  and  public  place  did  lay  bis  hands  on 
the  person  and  private  parts  of  B.  with  in- 
tent to  stir  up  in  his  own  and  B.'s  mind  un- 
natural and  sodomitical  desires  and  inclina- 
tions, and  to  incite  B.  to  the  committing 
and  perpetrating  with  A.  divers  unnatural 
and  sodomitical  acts,  and  that  B.  in  the  said 
open  and  public  place,  did  permit  and  suffer 
the  said  A.  to  lay  his  hands,  &c.,  with  the 
like  intent." 

Held,  bad,  as  not  statmg  any  offence  with 
legal  certainty.     Orchard  v.  another,  248 

INDICTMENT. 

The  prisoner  was  indicted  in  one  set  of  counts 
for  feloniouslv  compassing,  &c.  to  deprive  and 
depose  our  Lady  the  Queen  from  the  style, 
honour,  and  royal  name  of  the  Imperial 
crown  of  the  United  Kingdom,  and,  on  cer- 
tain days  in  the  indictment  named,  feloni- 
ously expressing  said  compassing  by  felo- 
niously publishing  certain  printings  in  a 
certain  public  newspaper,  of  which  he  was 
then  and  there  the  proprietor:  and,  in 
another  set  of  counts,  with  feloniously  com- 
passing to  levy  war  against  the  Queen,  in 
order,  by  force  and  constraint,  to  compel 
Her  Majesty  to  change  her  measures  and 
counsels,  and  which  feloniously  expressing 

'  such  last-mentioned  compassings  by  feloni- 
ously publishing  the  same  printings,  and  on 
the  same  days  and  in  the  same  public  news- 
paper as  in  the  first  set  of  counts  mentioned. 
Held,  that  the  two  felonies,  though  dis- 
tinct, were  properly  joined  in  the  indictment. 
And  semble,  that  the  question  in  such 
cases  is — not  whether  the  felonies  charged 
are  distinct-^ut  whether  they  are  repugnant 
or  80  dissimilar  in  their  nature  and  circum- 
stances as,  if  joined,  to  be  likely  to  embarrass 
the  prisoner  in  his  defence.  The  Qiteen  v. 
/.  MitcheU,  1 

By  the  record  of  conviction  in  Q.  B.  upon  an 
indictment  for  a  common  assault,  it  appeared 
that  the  indictment  commenced  thus :  "  the 
jurors  of  our  Lady  the  Queen ;"  but  the 
caption  was  in  the  usual  form,  stating  them 
to  be  jurors  "  for  our  Lady  the  Queen." 
Error  being  assigned  upon  this  ground : 

Held,  that  the  objection  was  not  well 
founded. 

The  indictment,  as  set  out,  charged  the 
commission  of  the  offence  "  in  the  10th  year 
of  our  Sovereign  Lady  Victoria,"  &c.,  not 
saying  "  of  the  reign :" 

Held,  that  the  objection,  if  otherwise  valid, 
was  cured  by  stat.  7  Geo.  4,  c.  64,  s.  20. 
Broome  v.  Reg.,  49 


In  an  indictment  for  maliciondy  shooliDg, 
under  stat.  1  Vict  c.  84,  s.  4,  it  ia  suflKckntto 
say  "  with  a  certain  loaded  gun,"  withod 
going  on  to  state  with  what  it  was  loaded 
Reg.  V.  Cox,  58 

In  an  indictment  for  the  murder  of"  Williiiii 
Scarborough,"  it  appeared  that  the  deceased 
was  the  in&nt  illegitimaie  son  of  the  pri- 
soner, Sarah  Scarborough ;  that  he  was  sook- 
times  caUed  "  William"  and  "  Coley,"  wni 
was  spoken  of  as  "Sarah  Scarborougb^s 
child,"  and  on  one  or  two  oocaaioDi  ts 
^^  William  Scarborough,"  in  his  mother's  rae- 
sence,  and  there  was  no  proof  that  he  bid 
been  baptised. 

Held,  that  there  was  evidence  to  go  to  the 
jury  that  tiie  deceased  had  acouireduie  name 
of  "William  Scarborough*'  by  repuUtioD. 
Reg.  V.  Sarah  Searboromgk,  72 

The  caption  of  an  indictment  stated  that  at  in 
adjournment  of  a  commission  of  Oyer  sad 
Terminer  and  General  Gaol  DeUveiy,  holdn 
in  and  for  the  county  of  the  city  of  DuUm, 
at  the  Sessions  House,  Green-street,  in 
the  said  county  of  the  city  of  DnUo. 
on  Tuesday,  the  8th  day  of  August,  I^$. 
and  in  the  12th  year  of  our  Soverogn  Lulj 
the  Queen,  heSore  the  Right  Honomabk 
Jeremiah  Dunne,  Lord  Mayor  of  the  dtr 
of  DubUn;  the  Right  Honourable  David 
Richard  Pigot,  Chief  Baron  of  her  Mi^es^s 
Court  of  Exchequer  ;  and  the  Honomabk 
Richard  Pennefather,  one  of  the  Baroos  of 
Her  Msgesty's  Court  of  Excheouer;  aad 
others  their  fellows.  Justices  and  Commis- 
sioners of  omr  said  Lady  the  Queen,  in  and 
for  the  whole  county  of  the  said  city  of 
DubUn,  assigned  by  letters  patent,  &c,  di- 
rected to  S.  W.,  &c,  &c.,  to  inquire,  en- 
mine,  discuss,  and  determine,  hy  the  oith 
of  good  and  lawful  men  of  the  county  of 
the  city  of  Dubhn  aforesaid,  and  by  other 
ways  and  means,  &c.,  of  all  treasons,  sai- 
picions  of  treasons,  &c.,  &c.,  by  any  penoa 
or  persons  within  the  county  aforesaid,  done, 
committed,  perpetrated,  or  hereafter  to  be 
done,  &c.,  and  to  deliver  the  gaol  of  New- 
gate, and  all  other  the  gaols  in  the  oountj  of 
the  city,  of  all  malefiactors  and  prisoners 
from  time  to  time,  and  to  hear  and  deter> 
mine  all  and  singular  the  premises— it  was 
presented  upon  the  oath  of  g^ood  and  lawful 
men  of  the  body  of  the  said  oountj  of 
Dublin,  whose  names  here  follow — (settiof? 
out  the  names  of  twenty-three  grand  jurors) 
— in  manner  and  form  following  : 

Held,  that  this  caption  was  not  eiToneoai 
and  that  it  appeared  from  it  with  safficieot 
certainty  when,  where,  and  before  wboo 
the  oath  was  administered  to  the  grand  jaj* 
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and  when  and  where  the  presentment  was 
made:  and  that  the  names  of  the  grand 
jurors  having  been  set  forth  in  the  caption 
it  sufficiently  appeared  thereby  that  the  bill 
was  found  by  twelve  grand  jurors,  though 
the  number  was  not  stated. 

Held,  also,  that  the  caption  was  not  vi- 
tiated bj  the  omission  of  the  words  sworn 
and  charged.  John  Martin  v.  the  Queen, 
318 

In  setting  forth  the  indictment,  the  past  tense 
was  used :  *'it  was  presented,"  instead  of"  it 
is  presented." 

Held  immaterial.  King  v.  the  Queen,  561. 

An  indictment  charged  the  prisoner  with  steal- 
ing "  one  ham.'* 

Held,  that  it  sufficiently  described  an  ar- 
ticle which  was  the  subject  of  larceny.  Reg. 
V.  CUUlears,  572 

For  perjury,  36,  205,  254,  561 

Jury  may  be  charged  with  more  than  one  at 
the  same  time,  79 

Assignment  of  peijury  in,  86 

For  seditious  libel,  93 

For  sedition,  183, 291 

Under  6  &  7  Will.  4,  c  86,  s.  41  for  falsely 
stating  facts  in  marriage  re^ster,  127 

For  discharging  fire-arms  with  intent,  &c., 
under  1  Vict.  c.  85,  s.  2,  sufficiency  of,  141 

Appeal  Ck)urt  will  see  and  ouash,  if  bad, 
though  no  Question  be  reserved  thereon,  183 

For  manslaughter  by  neglect,  191 

Omission  of  prisoner's  addition  in,  is  not  de* 
murrable,  215 

For  indecent  exposure,  248 

Reversal  of  judgment  in,  252 

For  fahe  pretences,  284,  483 

For  murder,  300 

For  night  poaching,  304 

For  illegal  training,  306 

Under  Crown  and  Government  Security 
Act,  318 

For  high  treason,  360 

Description  of  money  in,  460 

For  obtidning  a  marriage  licence  by  peijury 
and  personation  before  the  surrogate,  467 

Right  of  prisoner  to  have  it  read,  509 

For  deserting  and  exposing  an  infant,  559 

For  attempting  to  defraud,  570 

Keeping  a  disorderly  house,  578 

INFANT. 

Exposure  and  desertion  of 

An  indictment  for  leaving  and  deserting 
an  infant  chUd  in  a  certain  parish,  with  in- 
tent  to  injure  and  aggrieve  the  inhabitants 
of  the  said  parish,  is  not  sufficient,  there 
being  no  allegation  that  the  child  was  settled 
elsewhere,  nor  that  the  child  received  any 


damage,  or  was  likely  to  do  so.      Reg.  v. 
Cooper,  559 


INFORMATION. 

For  seditious  libel,  93 

Under  33  Geo.  3,  c.  52,  s.  62;  163 

INSANITY. 

A  mere  uncontrollable  impulse  of  the  mind, 
co-existing  with  the  full  possession  of  the 
reasoning  powers,  will  not  warrant  an  ac- 
<^uittal  on  the  ground  of  insanity.  The  ques- 
tion for  the  jury  being,  whether  the  prisoner, 
at  the  time  he  committed  the  act,  knew  the 
character  and  nature  of  the  act,  and  that  it 
was  a  wrongful  one.    Reg.  v.  Barton,  275 

INTERPRETER. 
Practice  as  to,  75 


JUDGMENT. 

Genera],  when  good,  36 

Of  respondeat  ouster,  notwithstanding  prayer 
of  final  judgment,  93 

In  one  count  not  vitiated  by  discharge  of  jury 
from  finding  on  others,  141 

Form  of,  for  receiving  gifts  as  officer  of  the  East 
Company,  under  33  Ueorge  3,  c  52  s.  62;  163 

Practice  as  to,  in  a  conviction  for  peijuiy,  205 

Reversal  of,  252 

Of  transportation,  entering,  318 

JURISDICTION. 

Special  Local  Commisbioh. 

An  o£Pence  was  committed  within  a  separate 
locality.,  which  had  a  body  of  justices  exercis- 
ing jurisdiction  within  the  liberty,  by  virtue  of 
tfajree  separate  commissions ;  1st,  the  ordinary 
commission  of  the  peace;  2nd,  a  commission 
to  try  all  treasons,  misprisions  of  treasons, 
insurrections,  murders,  felonies,  manslaugh- 
ters, &c.;  the  3rd,  a  general  commission  of 
gaol  delivery.  Neither  of  the  commissions 
contained  any  non-intromittant  clause,  but 
the  general  county  magistrates,  in  fkct, 
exercised  no  jurisdiction  within  the  liberty, 
which  had  a  gaol  and  separate  euitos  rotw 
lorum  and  clerk  of  the  peace. 

Held,  that  these  commissions  did  not  oust 
the  jurisdiction  of  Her  Mcjesty's  Justices  of 
Gaol  Deliveiy  for  the  whole  ommty;  and 
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that  the  prisoner  hftvin):;  been  removed  from 
the  liberty  bj  writs  of  habeas  ad  drliberan- 
dunt,  ana  recipias  'yorpus,  was  properly  tried 
by  Buch  justices.     Reg.  v.  Crane,  53 

Of  judges,  254 

Of  judge   of  assize,    as   to   dischartte  of  pri- 


JURY. 

The  amy  was  challenged  od  the  grounds,  tnter 
alia,  that  the  panel  was  arrayed  partially, 
and  to  the  prejudice  of  the  prisoner;  and 
that,  for  the  purpose  of  depriving  bim  of  a 
fair  trial,  the  names  of  jurors  usually  sum- 
moned, and  of  other  jurors,  had  been  omitted 
fVom  the  panel,  because  they  were  deemed 
more  likdy  to  acquit  than  to  convict ;  and 
the  namesof  other  Jurors  were  inserted  there- 
in, because  they  were  deemed  more  likely  to 
convict  than  to  acquit. 

Held,  that  the  mere  fact  of  the  existence 
of  a  great  disproportion  between  the  relative 
nnmher  of  persons  of  different  religious  per- 
auaaioDB  upon  the  panel  was,  per  te,  no  evi- 
dence in  support  of  such  a  challenge. 

By  the  atat.  3  &  4  Will.  4,  c.  91,  it  is  the 
duty  of  the  recorder,  at  a  special  sessions  in 
each  year,  to  revise,  in  open  court,  the  gene- 
ral list  of  jurors  returned,  pursuant  to  the 
itatute,  and  to  deliver  it  when  so  revised  and 
mgned  by  him,  to  the  clerk  of  the  peace,  who 
gives  a  copr  thereof  to  the  sheriff,  as  the 
jurors'  booK  for  the  ensuing  year,  and  from 
which  the  sheriff  is  bound  to  form  the  jury 

Tlie  court  held  that  a  list  of  the  jurors' 
names,  checked  off  by  the  witness  as  they 
were  in  open  court  placed  on  the  revised 
list  by  the  recorder,  but  which  was  not 
compared  with  the  revised  list  after  it  was 
signed  by  the  recorder,  or  with  the  jurors' 
book,  was  not  admissible  as  evidence  of  the 
oontenta  of  the  jurors'  book : 

And  refused  to  direct  the  book  itself  to  be 
produced  for  the  purpose  of  ascertaining  the 
different  religions  of  the  jurors  named  there- 
in, and  comparing  their  relative  niunber 
with  the  proportion  in  which  jurors  of  the 
same  persuasion  appeared  on  the  panel 

Held,  that  a  juror  whose  name,  though 
he  was  summoned  to  sH^nd  the  court,  was 
left  off  the  panel,  could  not  be  asked  what 
his  religion  was.  i 

The  triers  are  entitled  to  know  whether,  in  | 
the  opinionofthe  court,  there isany  evidence  I 
to  sustain  such  challenge.  The  Queen  v.  J.  I 
MUckeU. 

A  challenge  of  a  juror  may  be  allowed  after  be 
has  been   sworn.      Reg.  v.  Flint,  60  [ 


A  challerjie  was  tendered  to  one  of  the  jnron, 
on  the  ground  that  he  was  interested  in  tbc 
conviction  of  the  prisoner,  inasmuch  as  In  i 
charter  of  Henry  the  Fifth,  it  was  ([lantedM 
the  then  corporation  of  Dublin,  their  hein 
and  successors  (which  charter,  and  the  rigbts 
and  franchises  thereby  granted,  was  averrtd 
to  have  become  by  tne  Municipal  Corpon- 
tions  Act  (3  &  4  Vict.  c.  lOS),  duly  vesttil 
in  the  present  corporation  of  the  dtv  el 
DubUn)  that  they  "  should  have  all  an^  all 
manner  of  goods  and  chattels  of  felons  and 
ftigitives  to  be  condemned  or  convicted 
within  the  said  city  of  Dublin  and  the  libo- 
ties  thereof  thereafter  arising;"  and  thu 
such  goods  and  chattels  were  applicable  to 
the  purposes  of  the  borough  fund  of  the  rilj 
of  Dublin ;  and  that  the  prisoner  had  witbi'a 
the  city  goods  to  the  value  of  twenty  shil- 
lings :  and  that  William  Duff  was  a  b'ui^si 
of  said  city,  and  occupier  of  certain  berediis- 
ments  within  the  city  liable  to  be  rated  to  i 
borough  rate;  and  that  the  borough  ^d 
was  deficient  after  the  payment  of  all  iht 
claims  upon  the  corporation ;  and  that, 
therefore,  the  juror  was  interested  in  the 
conviction  of  him  the  said  John  Martin. 
This  challenge  was  upon  demurrer  oter- 

Held,  upon  writ  of  error  that  it  was  righUr 
disallowed,  and  that  the  juror  w&a  not  habjr 
to  objection,  he  not  having,  as  a  burgist. 
any  direct  personal  interest  in  or  control 
over  the  application  or  disposal  uf  such  goods 
and  chatt^,  the  disposal  of  which  was  vesteJ, 
if  at  all,  in  the  town  council :  nor  yet  as  s 
rale-payer,  for  that  it  did  not  appear  by  the 
challenf;e  that  the  preliminaries  which  irete 
by  the  133rd  section  of  the  statute  essentisl 
to  enable  the  council  to  impose  a  borough- 
rato,  had  been  complied  with,  and  at  tH 
events  that  his  liability  to  be  rated  (if  anvt 
was  a  contingent  bability  to  a  future  rote ; 
and,   therefore,   did   not   affect   his  comp»- 

Quare,  whetherinsuch  challenf^e  the  abseon 
of  an  averment  that  the  franchise  has  been 
loat  or  forfeited  bv  non  tiser,  is  not  a  ttXtl 
■       ?  John  Mart-  '      " 


'.  the  Queen,  31 
If  a  jumnan,  on  calling  over  the  names  of  tie 

Eanel,  answer  to  a  wrong  name,  and  be  swoni 
y  the  wrong  name,  the  trial  is  a  mislml, 
for  the  prisoner  has  not  had  his  opporiunrtt 
of  challenging  the  juryman  mis-nimed' 
Reg.  V.  Metcaye  and  another,  220 

Cl'^'K'ng,  practice  as  to,  79 

Duties  of,  in  a  defence  of  insanity  on  a  chap 
of  murder,  275 

Discharge  of,  where  they  cannot  agree,  *S9 

Right  of  prisoner  to  copy  panel,  509 


INDEX. 


XCIX 


Right  of  prisoner  to  examine  juror  on  the 

voire  dire,  509,  517 
Right  of  pnsoner  to  have  the  jury  panel  read 

over,  317 
Challenge  of,  617 

JUSTICES  OF  THE  PEACE. 

Jurisdiction  of,  53. 


LARCENY. 

In  an  indictment  for  stealing  five  pints  of  por- 
ter, it  appeared  that  the  prisoner  was  dis- 
covered standing  by  a  barrel  of  porter,  out 
ofaholein  which  the  porter  was  running 
into  a  can  on  the  ground,  and  that  about 
five  pints  had  run  into  the  can. 

Held,  that  there  was  a  sufficient  asportavit 
proved  of  the  porter  in  the  can.  Reg,  v. 
fVallis,  67 

Evidence — Bailment. 

A.  the  bailee  of  B.'s  mare,  took  her  to  a  cer- 
tain livery  stable  in  the  town  of  P.  where  B. 
was,  paid  to  B.  the  balance  of  money  due  to 
him  after  deducting  one  pound  due  for  the 
keep  of  the  mare,  and  told  B.  that  she  was 
at  the  livery-stables.  B.  sent  word  to  the 
stable-keeper  not  to  let  A.  have  the  mare 
again ;  and  on  A.  asking  to  be  allowed  to 
ride  the  mare  to  a  certidn  place,  twice  told 
him  never  to  put  finger  near  her  more,  to 
which  A.  said,  "  Well."  After  B.  had  left 
the  town,  A.  obtidned  the  mare  from  the 
ostler  at  the  livery-stables  by  a  false  story, 
and  never  returned  her. 

Held,  that  there  was  evidence  to  go  to  the 
jury  that  a  change  of  possession  of  the  mare 
had  taken  place  after  she  had  been  left  at 
the  stables,  and  that  the  stable-keeper  had 
become  B.'s  agent.     Reg.  v.  Steer,  187 

Evidence  of. 

In  a  portmanteau  not  proved  to  belong  to  a 
prisoner  on  trial  was  found  a  paper  folded 
like  a  letter,  and  containing  in  the  inside 
what  purported  to  be  an  inventory  of  goods 
pawned  at  different  times.  The  inventory 
was  not  in  the  prisoner's  handwriting ;  but 
on  the  outside  of  the  paper  the  prisoner's 
name,  and  the  word  "  private,"  both  in  his 
handwriting,  were  indorsed. 

Held,  that  the  contents  of  the  paper  were 
not  admissible  in  evidence  agunst  him. 
Reg.  V.  Hare  and  another,  547 


By  Finding. 

Where  lost  property  is  found,  the  appropriation 
of  it  by  the  finder  is  not  larceny,  unless  he 
knew,  or  had  reasonable  means  of  ascertain- 
ing, the  owner. 

Quare,  whether,  in  the  case  of  a  bank 
note,  the  finder  can  be  indicted  for  felony  on 
the  proof  that,  though  he  did  not  know  the 
owner  when  he  found  the  note,  he  did  know 
him  before  he  put  it  off  ?  Reg.  v.  Wood, 
277 

If  a  man  finds  goods  which  have  been  actually 
lost,  or  which  he  reasonably  supposes  to  have 
been  lost,  and  takes  possession  of  them,  in- 
tending to  appropriate  them  entirely  to  his 
own  use,  ana  there  are  no  circumstances  to 
rebut  the  presumption  that  he  believed  the 
owner  could  not  be  found,  he  is  not  guilty 
of  larceny,  even  though  he  disposes  of  them 
after  he  has  notice  of  the  titie  of  the  real 
owner,  fbr  the  original  taking  is  lawful,  and 
the  subsequent  conversion  is  not  a  trespass. 
If,  on  the  other  hand,  there  is  a  reasonable 
evidence  of  his  belief,  at  the  time  of  taking 
them,  that  the  owner  could  be  found,  then 
the  original  taking  is  felonious.  Reg.  v. 
Wood,  453 

Receiving — Husband  and  Wife. 

Where  a  wife  was  indicted  with  her  husband 
for  receiving  stolen  property,  and  the  evi- 
dence was,  that,  although  not  present  when 
her  husband  received  the  property,  she  had 
subsequently  dealt  with  it,  and  ultimately 
destroyed  it. 

Held,  that  it  was  a  question  for  the  jury 
whether,  in  receiving  it  and  taking  an  active 
part  in  dealing  with  it  afterwards,  she  did  so 
with  the  purpose  of  aiding  her  husband  in 
the  object  he  had  in  view  of  turning  it  to 
profit ;  or  whether  what  she  did  was  merely 
for  the  purpose  of  conceaUng  her  husband's 
guilt,  or  screening  him  from  the  consequences. 
In  the  first  case  she  might  be  found  guilty ; 
in  the  second  she  ought  to  be  acquitted. 
Reg.  v.  M'Clarens  and  others,  425 

Indictment. 

An  indictment  containing  counts  for  stealing 
as  well  as  receiving,  under  sect.  3  of  11  &  12 
Vict.  c.  46,  may  have  as  manv  counts  for 
receiving  as  for  stealing ;  and  the  prosecutor 
is  not  bound  to  elect  upon  which  of  the 
counts  for  receiving  he  will  rely.  Reg.  v. 
Beet  on,  451 

An  indictment  charged  a  larceny  of  "  two  pieces 
of  the  current  silver  coin  of  the  realm  cdled 
shillings,  of  the  goods  and  cha^ela  of  A.  B." 


iin)Ex. 


f> 


Held,  that,  though  "  goods  and  chattels 
was  an  incorrect  description  of  money,  those 
words  might  be  rejected  as  surplusage,  and 
that  then  there  was  a  sufficient  allegation  that 
the  money  belonged  to  A.  B.  Reg,  v. 
Radley,  460 

Principal  and  Accessary. 

If  A.  tmlocks  a  door  of  a  room  of  which  he  has 
the  key,  in  order  to  aUow  fi.  to  commit  a 
larceny  in  it,  and  A.  then  goes  away,  and  B., 
in  his  absence,  enters  the  room,  and  removes 
articles  out  of  it,  A.  is  not  a  principal  in  the 
larceny.     Reg .  v,  Jeffries  and  another j  85 

By  Servant. 

A  servant  entrusted  with  the  care  of  his  mas- 
ter's property,  and  who  subsequently  appro- 
priates it  to  his  own  use,  is  guilty  of  larceny 
at  the  time  he  so  disposes  of  it,  and  not  at 
any  previous  time  he  may  have  intended  to 
stttl  it,  the  principle  of  animus  furandi  not 
applying  to  the  relation  of  master  and  ser- 
vant.  Reg.  V.  Roberts  and  another,  74 

A  person  employed  in  a  tannery  got  clandestine 
access  to  a  warehouse,  which  was  part  of  the 
tannery,  and  in  which  dressed  skins  were 
kept,  and  took  from  it  certain  skins  dressed 
by  other  workmen.  They  were  afterwards 
seen  and  recognized  at  the  porch  or  place  in 
which  he  worked,  and  he  was  indicted  for 
tiie  larceny  of  them.  The  jury  found  that 
he  had  not  intended  to  remove  the  skins 
from  the  tannery  and  dispose  of  them  else- 
where, but  that  his  intention  in  taking  them 
was,  to  deliver  them  to  the  foreman  and  to 
get  paid  for  them  as  if  thev  were  his  own 
work,  and  that  in  this  way  be  intended  the 
skins  to  be  restored  to  the  possession  of  his 
master. 

Held,  that  he  was  not  guilty  of  larceny. 
Reg.  V,  HoUoway,  241 

The  servant  of  a  tallow-chandler  removed  fat 
belonging  to  his  master  from  the  room  in 
which  it  was  kept,  to  a  room  where  his 
master  was  accustomed  to  buy  fat  from  per- 
sons who  had  it  to  sell,  and  placed  it  on  a 
pair  of  scales  there,  with  intent  to  sell  it  to 
nis  master,  and  appropriate  the  proceeds  to 
his  own  use. 

Held  to  be  a  larceny  in  the  servant.    Reg. 
V.  Hull,  245 

If  at  the  time  of  the  taking  of  a  chattel  there  is 
no  animas  fwrandi^  a  subsequent  fraudulent 
appropriation  of  it  will  not  make  the  entire 
transaction  larceny. 


The  prisoner  being  a  watchmaker  receirfd 
a  watch  from  the  prosecutor  to  be  repaired, 
not  then  intending  to  steal  it.  But  in  a  frw 
days  he  went  away,  taking  the  watch  with 
him ;  and  when  taken  into  custody  he  said 
**  I  have  disposed  of  the  property  and  itii 
impossible  to  get  it  back :" — 

Held,  that  there  was  no  evidence  of  • 
larceny.    Reg.  v.  Thristle,  573 

A.  employed  B.,  a  drover  by  trade,  to  tab 
pigs  to  C,  and  to  bring  back  such  sum  as 
C.  should  give  him,  on  b&ig  shown  a  paper 
given  to  B.  for  that  purpose.  B.  had  do 
authority  to  do  anything  but  deliver  the  pi|n 
to  C.  B.  took  them  to  the  house  of  C.  at 
an  hour  in  the  morning  when  the  inmates 
were  in  bed.  C.  himself  was  not  at  home; 
and  the  persons  who  spoke  to  B.  from  the 
window  of  the  house  gave  him  no  instruc- 
tions. B.  then  sold  the  pigs  to  another  pe^ 
son  and  absconded  with  the  price.  He  nad 
received  2/.  from  A.  for  expenses,  for  whidi 
he  was  to  account ;  and  by  custom  he 
was  entitled  to  receive  a  sum  per  day  for  the 
time  occupied,  and  also  to  drive  cattle  for 
any  other  person  at  the  same  time. 

Held  (dissentiente  Lord  Denman,  C.  J.), 
that  these  facts  did  not  prove  B.  to  be  i 
mere  servant  of  A.;  and  that,  therefore,  he 
had  been  improperly  convicted  upon  an  in- 
dictment which  charged  a  larceny  of  the 
pigs.  If  he  was  a  bulee,  he  could  not  be 
guilty  of  larceny,  unless  he  intended,  at  the 
time  of  the  receipt  of  it,*  to  appropriate  the 
the  property  to  nis  own  use  ;  and  there  wis 
no  evidence  of  any  such  intention. 

The  case  of  Bamarc/  v.  Macnamet  (1  Moo. 
C.  C.  368),  questioned.     Reg.  v.  Hey,  582. 

Special  verdict  in,  181 

By  stealing  and  secreting  letters,  271 

Indictment  for,  447 

For  stealing  a  ham,  572 

Act  for  amendment  of  law  of,  App.  Iv 

LETTERS. 
Indictment  for  stealing  and  secreting,  271 


LIBEL. 

Form  of  indictment  for,  with  a  plea  of  justifi- 
cation under  Lord  Campbell's  Act,  App. 
zxzviii 


INDEX. 


CI 


MALICIOUS  INJURIES. 

Damaging  a  Wabp. 

A  warp  not  sized,  but  on  its  way  to  the  sizers 
to  be  sized,  to  fit  it  for  being  used  in  manu- 
facturing goods,  is  not  a  warp,  "in  any 
stage,  process,  or  progress  of  manufacture," 
or  prepared  for,  or  employed  in,  carding, 
spinning,"  &c.,  within  the  7  &  8  Geo.  4, 
c.  30,  s.  3,  though  the  indictment  is  not  bad 
for  not  averring  it  to  be  so.  Reg.  v.  Mary 
Clegg,  295 

MALICIOUSLY  SHOOTING,  58 

MALICIOUSLY  WOUNDING. 

What  is,  441,  442 

MANSLAUGHTER. 

In  an  indictment  for  manslaughter  by  neglect 
to  give  a  proper  sign^al  to  denote  the  obstruc- 
tion of  a  line  of  railway,  whereby  a  collision 
took  place  and  a  passenger  was  killed, 

1st:  It  was  charged  that  the  prisoner's 
duty  was  to  attend  to  the  proper  working  of 
the  signals,  according  to  the  rules. 

Held,  that  it  was  not  necessary  to  set  out 
the  rules. 

2nd:  It  appeared  that  the  prisoner  had 
many  other  duties,  besides  attending  to  the 
signal  posts,  some  of  th^m  being-  incompa- 
tible with  his  duty  there. 

Held,  that  it  was  not  necessary  to  set  forth 
all  the  other  duties  and  then  to  negative  that 
the  prisoner  was  employed  at  the  time  in  the 
discharge  of  either  of  such  other  duties. 

3rd :  Field,  that  an  averment  that  it  was 
prisoner's  duty  to  signal  an  obstruction, 
and  that  there  was  an  obstruction  which  pri- 
soner neglected  to  signal,  was  a  sufficient 
description  of  the  offence,  and  that  it  was  not 
necessary  to  aver  that  the  prisoner's  duty 
was,  if  there  was  an  obstruction  and  he  saw 
it.,  to  signal  it,  and  that  there  was  an  obstruc- 
tion which  he  might  have  seen  but  neglected 
to  see. 

4th :  That  it  is  sufficient  to  aver  the  duty 
to  be  to  make  "  a  proper  signal,"  without 
further  describing  it. 

5th :  That  a  count  which  charged  both  a 
neglect  to  give  the  right  signal,  and  the 
giving  of  the  wrong  signal,  is  not  bad  for 
duplicity. 

6th :  That  it  is  sufficient  to  charge  "  that 
the  prisoner  did  neglect  and  omit  to  alter 
the  said  signal,"  without  stating  more  parti- 
cularly what  was  the  specific  alteration  which 
he  so  neglected  to  make.  Reg.  v.  Pargeter, 
191 

VOL.  III. 


Wherever  death  ensues  from  iijuries  inflicted 
by  parties  engaged  in  any  ill^^  act,  an  in- 
dictment for  manslaughter  will  lie,  even 
though  it  appear  that  the  deceased  had  ma- 
terially contributed  to  his  death  by  his  own 
negligence.  Reg,  v.  Longbottom  and 
another,  439 

MARRLVGE  LICENCE. 

Indictment  for  perjury  and  personation  in 
order  to  procure,  467 

MARRIAGE  REGISTER. 

False   Statements  in. 

On  an  indictment  under  the  41st  section  of 
the  6  &  7  Will.  4,  c.  86,  the  indictment 
alleged  that  a  certain  clergyman  had  duly 
solemnized  a  marriage  between  the  defen- 
dant and  another  person,  and  that  he  was 
about  to  register  in  duplicate,  in  certain  mar- 
riage register  books,  furnished  to  him  for 
that  purpose  by  the  Registrar-General, 
several  particulars  required  to  be  known,  re- 
lating to  such  marriage,  and  that  the  defen- 
dant wilfully  made  to  the  said  clergyman  for 
the  purpose  of  being  inserted  in  the  said 
marriage  register  books,  certain  false  state- 
ments, touching  the  particulars  relating  to 
the  said  marriage.  I'he  evidence  showed 
that  the  entry  had  been  made  before  the 
marriage,  by  the  parish  clerk,  who  put  the 
Questions  to  the  defendant,  and  wrote  down 
tne  answers  in  the  absence  of  the  clergyman, 
but  that  after  the  marriage  ceremony  was 
performed,  the  clergyman  read  over  the 
whole  entry  to  the  defendant,  and  asked  him 
if  it  wds  correct,  to  which  he  answered  in  the 
affirmative. 

Held,  that  the  evidence  was  sufficient  to 
support  the  indictment. 

Held,  also,  not  necessary  to  prove  that 
the  marriage  register  books  had  been  fur- 
nished to  the  clergyman  by  the  Registrar- 
General.     Reg,  V.  Brown,  127 

MATERIAL  FACT. 

What  is,  in  perjury,  36 

MERCHANT  SEAMAN'S  ACT. 
Indictment  for  mutiny  under,  423 

MERGER. 
Misdemeanor  not  merged  in  felony,  229 

MISDEMEANOR. 

Upon  an  indictment  for  misdemeanor  it  is  no 
ground  for  an  acquittal,  that  the  evidence 
necessary  to  prove  the  misdemeanor  also 
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shows  that  it  is  part  of  a  felony,  and  that 
the  felony  has  been  completed.  Thus  upon 
an  indictment  for  a  conspiracy  to  commit 
larceny,  and  charging  that  in  pursuance  of 
that  conspuracy  the  larceny  had  been  commit- 
ted, the  defendant  is  not  entitled  to  an  acquit- 
tal, though  the  evidence  proves  that  he  was 
|ruilty  of  felony,  the  conspiracy  proved  mak- 
mg  him  an  accessory  before  the  fact  of  the 
crime  of  larceny.  Reg,  v.  Button  and 
others,  229 

Attempt  to  defraud. 

An  indictment  which  merely  charges  that  the 
defendant  did  unlawfully  attempt  and  en- 
deavour fraudulently,  falsely,  and  unlawfully 
to  obtain  frt)m  A.  B.  a  large  sum  of  money 
with  intent  to  cheat  and  defraud  him,  is  bad 
in  arrest  of  judgment.  Reg.  v.  Marsh  and 
another,  570 

Indictment  for  disobeying  Order 
OF  Justices. 

If  two  justices  have  made  an  order  upon  the 
putative  father  of  a  bastard  child  under 
7  &  8  Vict.  c.  101,  which  is  invalid  upon  the 
face  of  it,  it  is  competent  to  the  same  two 
justices,  or  to  two  other  justices,  having  ju- 
risdiction in  the  case  in  other  respects,  to 
make  upon  the  mother's  application  a  second 
order  upon  the  same  person,  as  if  there 
had  been  no  prenous  application.  Reg.  v. 
Brisby,  476 

Verdict  in. 

'*  Misdemeanor*'  is  nomen  collectivum ;  and 
therefore  where  an  indictment  contained  se- 
veral counts,  and  the  venue  was  to  tiy  **  whe- 
the  said  R.  be  guilty  of  the  peijury  and  mis- 
demeanor aforesaid  or  not  guUty  ;*'  and  the 
verdict  was  "  guiltv  of  the  peijury  and  mis- 
demeanor aforesaid,  in  manner  and  form  as 
by  the  said  indictment  is  supposed  against 
hun:" 

Held,  that  they  applied  to  all  the  counts, 
and  that  a  general  judgment  of  imprisonment 
was  good.     Ryalls  v.  The  Queen,  254 

"Nomen  collectivum,  36 
Embezzlement  by  agents,  64 
Notice  of  trial  in,  practice  as  to,  299 
To  what  sessions  traverse  should  be,  431 
Practice  in,  as  to  entering  an  award  of  a  new 
trial,  561 

MISNOMER. 
Of  juryman  not  a  mistrial,  220 

MISTRIAL. 
Misnomer  of  juryman  is  not,  220 


MURDER. 

Indictment. 

In  an  indictment  for  murder,  the  1st  count 
alleged,  that  the  prisoner,  "  in  and  upoD  a 
certun  infant  female  child,  bom  of  the  bodr 
of  her  the  said  Sarah  Waters,  of  tender  agt, 
to  wit,  of  about  the  age  of  two  days,  did 
make  an  assault,"  &c.,  and  went  on  to  state 
a  murder  by  poisoning. 

The  2nd  count  charged  an  assault, "  in 
and  upon  the  said  in^t  female  child^  so 
born  of  the  body  of  her  the  said  Sarah 
Waters,"  &c.,  and  then  set  forth  the  cause 
of  death  to  have  been  the  exposing  the  child 
on  a  heap  of  ashes,  leaving  it  there  exposed  to 
the  inclemency  of  the  weather.  But  there 
was  no  allegation  in  this  count  of  the  child*s 
age,  or  that  it  was  of  tender  years,  so  that 
the  natural  consequence  of  the  exposurr 
would  be  its  death. 

Held,  nevertheless,  that  the  2nd  count  was 
good  after  verdict. 

Held,  also,  that  describing  the  child  in 
the  indictment  as  '*  not  named,"  was  not 
matter  of  objection.     Reg,  v.  Waters,  300 

Practice. 

An  application  was  made  before  tzial  on  tbf 
part  of  the  accused,  that  a  surgeon  named 
by  them  should  be  permitted  to  inspect  the 
stomach  of  the  deceased  person,  which  vas 
then  in  the  possession  of  a  police  officer.  The 
application  was  granted,  and  an  order  made 
that  the  inspection  should  take  place  in  the 
presence  of  the  police  officer,  and  of  the  me- 
dical persons  who  had  examined  it  on  the 
part  of  the  prosecution,  the  expense  to  be 
borne  by  the  prisoners,  and  the  coroner  to 
have  notice  of  the  time  and  place  of  the 
examination.  Form  of  order.  Keg.  v.  Spry 
and  another,  221 

Statement  of  name  of  murdered  party  in  in- 
dictment, 72 

Defence  of  insaniiy,  principles  of,  275 

MUTINY. 
Merchant  Seamen's  Act. 

A  seaman  engaged  by  the  master  of  a  vessel 
and  taken  to  sea  without  any  such  written 
agreement  having  been  enterea  into  between 
them  as  is  rendered  necessary  by  the  7  &  ^ 
Vict.  c.  112,  s.  2,  is  not  a  seaman  or  a  ma- 
riner within  the  11  &  12  WilL  3,  c  7,  s.  9. 
and  therefore  is  not  liable  under  that  section 
for  making  a  revolt,  by  deserting  his  vessel 
in  port,  and  inducing  the  rest  of  the  crew  to 
do  the  same. 
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Semble,  a  merchant  vessel  is  a  ship  within 
the  meaning  of  that  section.  Reg.  v.  Smith 
and  another,  443 


NAME. 

Insertion  of^  in  an  indictment  for  murder,  72 

NAVAL  STORES. 

Unlawful  Possession  of. 

The  bare  possession  of  marked  naval  stores 
does  not  render  a  person  liable  to  be  con- 
victed under  9  &  10  Will.  3,  c.  41,  if  he  be 
ignorant  that  the  stores  are  so  marked. 

A  defendant,  charged  with  the  possession 
of  two  lots  of  marked  naval  stores,  produced 
at  his  trial  two  certificates  in  respect  of  the 
dtflPerent  lots,  signed  respectively  by  the 
Commodore  Superintendent  of  the  Woolwich 
Dockyard  and  the  Secretary  to  the  Board  of 
Ordnance:  the  former  having  been  granted 
to  the  person  of  whom  the  defendant  pur- 
chased, the  latter  to  the  defendant  himself. 

Held,  that  these  certificates,  though  not 
strictly  in  accordance  with  9  &  10  Will.  3, 
c.  4 1 ,  ss.  2,  4,  were,  nevertheless,  an  answer 
to  the  charge.     Reg,  v.   JVillmet,  28 1 

NEW  TRIAL. 

In  misdemeanor,  practice  as  to  entering  an 
award  for,  561 

NIGHT  POACHING. 

An  indictment  under  the  9  Geo.  4,  c.  69, 
charged,  that  the  prisoners  "were  in  the 
Great  Ground  on  the  11th  February,  armed 
with  intent,  then  and  there,  to  take  game.'* 
ITie  evidence  showed  that  the  prisoners  were 
all  seen,  for  the  first  time,  in  the  Great 
Ground,  employed  in  taking  down  two  nets; 
after  this  was  done  they  picked  up  some  dead 
hures,  which  were  lying  on  the  ground  near 
the  nets,  and  hanging  them  on  long  sticks 
over  their  shoulders,  walked  homewards  with 
them.  It  also  appeared  that  they  had  dogs 
with  them  in  the  Great  Ground. 

Held,  that  the  questions  for  the  juiy  were 
— First,  whether  they  were  in  the  Great 
Ground  with  the  intent  to  take  game  at  that 
time,  and  that  such  intent  might  be  inferred 
from  the  presence  of  the  nets  and  dogs, 
though  they  might  have  taken  the  hares 
elsewhere. 

Held  also,  that  the  allegation  that  they 
were  "  armed"  could  not  be  sustained,  unless 
the  jury  should  be  of  opinion  that  they  took 
the  sticks  for  the  double  purpose  of  carrying 
away  the  game,  and  of  attack  or  defence  in 


the  event  of  their  being  interrupted  by 
keepers  while  in  pursuit  of  game.  Reg,  v. 
Turner  and  others,  304 

Evidence  of,  50 

NOLLE  PROSEQUI,  93 

NOTICE  OF  TRIAL. 
In  misdemeanor,  practice  as  to^  299 


OVERT  ACT. 
In  high  treason,  what  is,  76 


PAWNBROKERS'  ACT. 
Indictment  for  false  declaration,  under,  437 

PERJURY. 

InDICTMEKT — SEVERAL   CoUNTS. 

In  an  indictment  for  perjury  alleged  to  have 
been  committed  in  an  affidavit  sworn,  be- 
fore showing  cause,  in  answer  to  an  applica- 
tion by  an  attorney  for  taxation  of  his  bill 
after  the  expiration  of  one  "  month"  from  its 
delivery,  it  is  not  necessary  to  negative  any 
application  by  the  party  chargeable  before 
the  expiration  of  the  month,  inasmuch  as 
the  judge  would  have  jurisdiction  to  issue 
the  summons  and  commence  the  inquiry 
whether  any  such  application  had  been  made 
or  not. 
The  indictment  used  the  word  "  month :" 
Held,  that,  as  the  stat.  6  &  7  Vict.  c.  73, 
was  expressly  referred  to  in  the  indictment, 
the  same  construction  must  be  given  to  that 
word  in  the  indictment  as  in  the  statute ; 
and  that  therefore  it  must  be  held  to  mean 
"  calendar  month.** 

A  count  of  an  indictment  for  perjury  con- 
cluding thus,  **"  And  so  the  jurors,  &c.,  did 
say  that  the  said  J.  N.  R.,  &c.,  did  conunit 
wilful  and  corrupt  perjury,*'  is  not  bad,  be- 
cause the  whole  averment  may  be  rejected  as 
surplusage. 
I'he  affidant  denied  the  retainer : 
Held,  that  the  retainer  was  a  material  fact 
to  be  ascertained,  and  that  therefore  perjury 
might  properly  be  assigned  upon  the  state- 
ment denying  it. 

"  Misdemeanor"  is  nomen  collectivum;  and 
therefore  where  the  venire  was  to  tiy  '*  whe- 
ther the  said  J.  N.  R.  be  guilty  of  the  per- 
jury and  misdemeanor  aforesaid  or  not 
guilty ;"  and  the  verdict  was  "  guilty  of  the 
penury  and  misdemeanor  aforesaid,  in  manner 
and  form  as  by  the  said  indictment  is  sup- 
posed against  ham  :** 
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Held,  that  there  was  no  uncertainty  in 
either ;  that  both  the  venire  and  the  verdict 
applied  to  all  the  counts ;  and  that  a  fi^neral 
juagment  of  imprisonment  "  upon  the  pre- 
mises," was  good.     Ryalls  v.  Reg.,  36 

In  the  County  Court. 

An  indictment  for  peijury  before  the  Judge  of 
the  County  Court  alleged  that  a  plaint  being 
entered  against  the  defendant  in  a  certain 
County  Court  at  W.,  duly  constituted  by 
order  in  council  under  the  statute,  he  ap- 
pealed and  was  examined,  and  gave  certain 
false  evidence,  &c. 

Held,  let.  lliat  the  fact  of  the  defendant*s 
appearance  might  be  proved  by  parol  testi- 
mony, though  it  appeared  that  it  waf  entered 
in  a  minute-book. 

2nd.  That  the  appearance  of  the  defendant 
dispensed  with  the  necessity  of  proving  the 
summons. 

3rd.  That  the  proceedings  and  evidence 
might  be  proved  without  the  production  of 
the  minute-book,  the  judge  having  summary 
jurisdiction. 

4th.  That  the  allegation  of  the  constitution 
of  the  court  bv  an  order  in  council  might  be 
proved  by  the  judge  himself  by  showing  that 
the  judge  acted  in  that  capacity,  and  in  exa- 
mination of  the  act  in  question.  Reg.  v. 
Ward,  279 

Indictment  for. 

Where  an  indictment  alleged  that  R.  W. 
falsely  swore  that  "  he  was  in  the  bar  of  the 
house  of  J.  B.,  on  the  1 5th  day  of  Februarv 
last,  from  between  the  hours  of  six  o'clock 
and  seven  o'clock  in  the  evening  of  the  said 
last-mentioned  day,  until  nine  o'clock  in  the 
evening  of  the  said  last-mentioned  day,  and 
that  he  the  said  R.  W.  did  not  then  and 
there  play  at  auy  game  of  cards  at  all :" 

Held,  that  perjury  was  not  sufficiently 
assigned  by  an  averment  that  "  the  said  R. 
W.  did  then  and  there  (to  wit)  in  tbe  said 
bar  of  the  said  house  and  premises  of  the 
said  J.  fi.  on  the  said  15th  day  of  February 
last  and  between  the  hours  of  six  o'clock  in 
the  evening  of  the  said  last-mentioned  day, 
and  eight  o'clock  in  the  evening  of  the  said 
last-mentioned  day,  play  at  a  certain  game  of 
cards,"  &c.     Reg.  v.  Whitehouse,  86 

An  indictment  for  perjury  charged  that  the 
peijuiT  was  committed  in  an  affidavit  of 
debt  filed  in  the  Court  of  Bankruptcy,  for 
the  purpose  of  causing  A.  B.  to  be  adjudged 
bankrupt,  and  sworn  in  the  Court  of  Bank- 
ruptcy before  a  registrar  thereof. 

Held— 1,  that  the  8th  sect,  of  1  &  2  Vict. 
c.  110,  under  which  the  affidavit  was  sworn, 
is  not  repealed  by  the  11th  sect,  of  5  &  6 


Vict.  c.  122;  and  that  therefore  the  {IbIk 
statements  therein  were  material  to  a  ju^dal 
inquiry. 

2.  That  the  affidavit  was  made  in  a  matter 
relating  to  bankrupts;  and  therefore  pro> 
perly  sworn  before  the  registrar  by  virtue  d 
sect.  67  of  5  &  6  Vict.  c.  122 

The  affidavit,  as  set  out  in  the  indictment, 
stated  that  A.  B.  C.  was  indebted;  bat 
"  A.  B.  C."  was  explained  by  an  inuendo  to 
mean  *'  the  said  A.  G.  B.  C."  mentioned  in 
the  inducement ;  and  the  negative  alleg&tioii 
was  **  Whereas  in  truth  and  in  fact  the  said 
A.  G.  B.  C.  was  not  indebted.'* 

Held,  that  the  falsehood  of  the  statement 
was  sufficiently  averred.  Dunn  v.  The  Qaeefi, 
205 

An  indictment  for  perjury  committed  in  an 
affidavit  sworn  in  answer  to  an  apphcation 
by  an  attorney  for  taxation  of  his  bill  of  costs, 
averred  that  the  application  of  the  attomer 
was  made  after  the  expiration  of  "one  month'* 
ftom  the  delivery  of  the  bill  of  costs — ^the  dates 
of  the  application  and  of  the  delivery  of  tbe 
bill  were  laid  under  a  videlicet ;  but  if  taken  to 
be  correct,  they  showed  that  more  than  a 
calendar  month  had  elapsed  between  the 
deliverv  of  the  bill  and  the  application. 

Held,  that  (assuming  month  to  meao 
lunar  month,  and  that  the  judge  would  hare 
no  jurisdiction  unless  a  calendar  month  had 
elapsed)  in  order  to  support  the  indictnoent 
the  videUcet  must  be  rejected,  and  the  dates 
assumed  to  be  correct. 

But,  semble,  that  the  jurisdiction  of  the 
judge  to  issue  the  summons  sufficiently  ap- 
peared, without  showing  that  a  calendar 
month  had  elapsed.  Ryalls  v.  The  Queen,  254 

To  OBTAIN  A  Marriage  LacENCE. 

It  is  a  misdemeanor  at  common  law  to  make  a 
false  statement  upon  oath  before  a  surro^« 
in  order  to  obtain  a  marriage  licence. 

Queere,  whether  it  is  perjury. 

An  indictment  charged  that  A.  B.  went  be- 
fore a  surrogate,  and  with  intent  to  deceive  the 
surrogate,  and  obtain  from  him  a  marriage 
licence,  swore  (the  said  surrogate  having  au- 
thority to  administer  the  said  oath  to  the 
said  A.  B.},  that  his  name  was  C.  D.,  that 
he  was  a  widower,  and  one  of  the  parties  fcr 
whom  the  licence  was  obtained,  and  that  tbe 
woman  had  had  her  usual  place  of  abode  for 
the  space  of  fifteen  days  within  the  pahsh  in 
which  the  marriage  waa  to  be  celebrated, 
whereas  his  name  was  not  C.  D.,  &c.  (nega- 
tiving all  the  statements);  and  that  b?  tbe 
said  false  oath  the  said  A.  B.  fraudolentij 
obtained  the  marriage  hcence. 

Held,  that  this  was  a  good  count  for  mis- 
demeanor, without  averring  a  marriage  bad, 
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or  intention  to  procure  a  marriage ;  that  the 
allegation  of  authority  in  the  surrogate  to 
administer  the  oath  did  not  mean  authority 
to  administer  an  oath  upon  which,  if  false, 
perjury  could  be  assigned,  but  was  supported 
by  the  general  authority  of  the  surrogate  to 
administer  the  oath  in  such  cases ;  and  that 
the  indictment  was  supported  by  proof  that 
any  one  of  the  statements  m%de  on  oath  was 
false.     Reg.  v.  Chapman,  467 

Pawnbrokers'  Act. 

To  prove  the  making  of  a  false  declaration 
under  the  Pawnbrokers'  Act  (39  &  40  Geo.  3, 
c.  99),  it  is  not  absolutely  necessary  to  call 
the  magistrate  before  whom  it  was  made,  or 
some  one  present  at  the  time.  It  is  sufficient 
to  show  such  facts  as  necessarily  lead  to  the 
conclusion  that  the  defendant  made  it,  and 
had  a  knowledge  of  the  contents.  Sed  qiuere. 
To  prove  that  such  a  declaration  is  false 
in  fact,  it  is  necessary  to  negative  the  de- 
fendant's statement  by  the  oath  of  two  wit- 
nesses, in  the  same  manner  and  to  the  same 
extent  as  the  proof  of  an  assignment  for  per- 
jury.    Reg,  V.  Browning,  437 

On  an  indictment  for  perjury  alleged  to  have 
been  committed  in  an  answer  to  a  certain 
interrogatory  exhibited  in  a  suit  in  the  Ec- 
clesiastical Court,  it  appeared  that  a  suit  for 
divorce,  on  the  ground  of  adultery,  had  been 
instituted  against  the  prosecutor  by  his  wife ; 
that  the  defendant  was  a  witness  examined 
on  behalf  of  the  wife  to  prove  her  case ;  that 
cross-interrogatories  were  exhibited  to  him 
by  the  prosecutor  by  way  of  cross-examina- 
tion, one  of  which,  put  for  the  purpose  of 
impeaching  his  character,  was  the  following: 
'*  Have  you  not  passed  by  the  name  of 
Abbott,  and  also  of  Johnson  ?"  Hb  answer 
was,  *'  I  have  never  passed  by  the  assumed 
name  of  Abbott  or  Johnson."  It  was  clearly 
proved  that  he  had. 

Held,  that  the  question  and  answer  were 
not  sufficiently  material  to  the  issue  to  war- 
rant the  case  going  to  the  juiy.  Reg.  v. 
yVorley,  535 

Upon  an  indictment  for  peijury  containing  two 
counts,  the  entry  of  the  final  judgment  was 
"It  is  considered,  &c.,  by  the  court  here, 
that  he  the  said  K.,  for  the  ofPence  charged 
upon  him,  in  and  by  each  and  every  count 
of  the  indictment,  be  imprisoned,"  &c. 

Held  sufficient. 

An  affidavit  to  hold  to  bail  may  be  sworn 
before  the  issuing  of  the  writ  in  the  action  ; 
and,  therefore,  an  mdictment  for  perjury 
committed  in  such  an  affidavit  need  not  state 
that  any  action  was  pending.  King  v.  The 
Queen,  561 


PLEADING. 

Qiuere,  whether  a  prisoner  indicted  for  a  felony 
not  capital  is  not  entitled  to  demur  and  plead 
over  at  the  same  time. 

Semble,that  Reg.  v.  Purchase  (Car.  &  Marsh. 
619),  and  Reg.  v.  Phelps  (\b.  180),  are  in 
that  respect  overruled  by  Reg.  v.  Odgers 
(2  Moo.  &  Rob.  480),  and  can  no  longer  be 
considered  law;  and  that  the  judgment  upon 
a  demurrer  in  a  criminal  case,  not  capital,  is 
final  judgment,  and  not  a  respondeat  ouster. 
The  Queen  v.  John  Mitchell,  1 

Where  a  defendant  had  pleaded  inadvertently 
to  an  indictment  under  circumstances  which 
might  show  it  to  have  been  a  mistake  on  his 
part,  the  court  refused  to  allow  him  to 
withdraw  his  plea  for  the  piurpose  of  demur- 
ring, where  the  objection  was  one  of  a  tech- 
nical character,  not  in  any  way  afPecting  the 
merits  of  the  case.     Reg.  v.  Brown,,  127 

Demurrer. 

A  count  in  an  indictment,  under  the  stat.  60 
Geo.  3,  c.  1,  the  first  section  of  which  pro- 
hibits assemblies  of  persons  for  the  purpose 
of  unlawftilly  "  practising  military  exercise," 
and  then  goes  on  to  impose  a  penalty  on  all 
persons  who  shall  *'  train  or  drill"  any  other 
person,  or  who  shall  be  trained  or  drilled,  is 
not  bad  for  duplicity,  though  it  charges  the 
offence  which  is  prohibited,  and  the  offence 
for  which  a  penal^  is  imposed. 

The  omission  of  a  prisoner's  ''addition"  is 
not  demurrable. 

When  the  time  for  which  an  offence  can 
be  prosecuted  is  limited  by  statute,  the 
omission  to  state  the  time  of  the  commence- 
ment of  the  offence  is  not  demurrable.  Reg, 
V.  Hunt,  215 

An  indictment  found  by  a  grand  jury  of  Dorset- 
shire contained  two  counts,  one  (the  5th) 
charging  A.  with  sheep  stealing  in  Dorset- 
shire ;  and  another  charging  B.  with  felo- 
niously receivin|r  in  Somersetshire,  a  sheep  be- 
fore then  felomously  stolen,  &c., ''  being  the 
same  property  as  mentioned  in  the  5th  count." 
Held,  that  the  2nd  count  was  bad,  for  not 
showing  jurisdiction  to  try  in  Dorsetshire ; 
the  words  of  reference  to  the  5th  count  not 
being  sufficient  for  that  purpose.  Reg.  v. 
Martin,  447 

Indictment  for  peijury,  86 
On  seditions  libel,  93 
Indictment  for  sedition,  291 
Caption  of  indictment,  318 
Plea  of  non-deliveiy  of  list  of  witnesses  and 
jurors  in  high  treason,  360 

In  an  indictment  for  felony,  including  an  as- 
sault, 429 


CVl 


INDEX. 


Prisoner  cannot  plead  guilty  of  a  common  as- 
sault to  an  indictment  for  maliciously 
wounding,  441 

Joinder  of  counts  for  receiving  and  stealing 
in  larceny,  451 

Larceny  of  money,  460 

Indictment  for  peijury  and  personation  to  ob- 
tain marriage  licence,  467 

Autrefois  acquit,  544 

Indictment  for  attempt  to  commit  a  fraud,  570 

In  larceny,  description  of  a  ham,  572 

POACHING. 

Under  the  9th  section  of  9  Geo.  4,  c.  69*  if  se- 
veral persons  are  indicted  for  entering  en- 
closed land  by  night  armed  for  the  purpose 
of  taking  game,  it  is  not  necessary  to  prove 
that  all  entered  the  enclosed  land;  it  is 
enough  if  some  are  proved  to  have  entered 
the  land,  and  the  rest  are  shown  to  have 
been  engaged  with  them  in  a  common  ob- 
ject, and  to  have  been  near  enough  to  ren- 
der assistance.  Reg,  v.  Whitaker  and  others, 
50 

To  justify  the  apprehension  of  an  offender, 
under  1  &  2  Will.  4,  c.  32,  s.  31,  it  is  only 
necessary  that  he  should  have  been  made  to 
understand,  by  the  person  authorized  under 
that  section,  that  he  is  required  to  tell  his 
Christian  name,  surname,  and  place  of  abode, 
and  that  he  should  have  refused  to  oompl}* 
with  such  requisition.  It  is  not  necessary 
that  he  should  have  been  required  both  to 
quit  the  land  and  also  to  tell  his  name. 

Damage  done  to  a  fence  by  a  poacher's 
dog  in  pursuit  of  game,  is  not  a  '*  malicious" 
ii\jury  within  the  meaning  of  stat.  7  &  8 
Geo.  4,  c.  30,  s.  23.     Reg.  v.  Prestney,  505 

Indictment  for  night  poaching,  endence  to 
sustain,  304 

POST-OFFICE. 


EviDENCR — Verdict. 

On  an  indictment  under  the  7  Will.  4  &  1  Vict. 
c.  36,  s.  26,  against  a  clerk  in  the  Post-office, 
containing  a  count  for  stealing  and  another 
for  secretmg  post-letters,  the  jiuy  found  that 
the  prisoner,  having  committed  a  mistake  in 
the  sorting  of  the  letters  in  question,  secreted 
them  in  the  water-closet,  m  order  to  avoid  a 
certain  penalty  with  which  such  a  mistake 
was  usually  visited  by  the  authorities  of  the 
Post-office. 

Held,  that  such  finding  amounted  to  a 
verdict  of  guilty  on  both  counts.  Reg,  v. 
IVynn,  271 

New  statute  as  to  (II  &  12  Vict.  c.  88), 
App.  lii 


PRACTICE. 

A  prisoner  indicted  for  felony  is  not  entitledto 
a  copy  of  the  indictment  found  against  lua, 
or  to  a  copy  of  the  iury  panel,  or  to  copies  ol 
the  panels  retumea  at  former  sessions  of  tbe 
court. 

On  the  13th  May  the  prisoner  was  com- 
mitted for  trial  at  a  session  to  commence  on 
the  20th  May,  on  which  day  a  bill  was  sent 
up  to  the  grand  jury  against  him,  which  vis 
on  the  22nd  found  a  true  bill;  and  untQthe 
23rd  of  May  (when  his  trial  was  fixed  for  the 
25th  inst.),  no  attempt  was  made  to  secmt 
the  attendance  at  the  trial  of  one  S.  M.,  who 
it  then  appeared  had  left  Dublin  on  the  22nd. 
The  court  refused  to  postpone  the  trial,  not- 
withstanding an  affidavit,  by  the  prisoner's 
attorney,  tliAt  he  beUeved  sufficient  grounds 
existed  for  challenging  the  array  on  the  part 
of  the  prisoner,  and  that  the  said  S.  M.  wa& 
"a  most  indispensable  witness  to  sustain 
said  challenge." 

To  induce  a  court  to  postpone  a  criminal 
trial  on  account  of  the  absence  of  a  viitn&s, 
it  must  be  shown,  by  affidavit,  that  the  wit- 
ness is  material — that  due  diligence  has  been 
used  to  seciu*e  his  attendance — and  that  it  can 
be  obtained  by  the  postponement.  The  Quetn 
V.  J.  Mitchell,  1,  2 


Principal  and  Accessary. 

Where  a  principal  and  accessary  are  indicted 
together,  they  will  not  be  allowed  to  sever  in 
their  challenges  so  as  to  be  tricxi  separately. 
Reg.  V.  Ann  Fisher,  GS 

Semble,  a  barrister  who  acts  as  an  interpreter 
must  be  sworn.  Reg.  v.  Kelly  and  another, 
75 

Counsel — Defence. 

WTiere  one  prisoner  was  indicted  for  stealing 
and  the  other  for  receiving,  and  the  receiver 
was  defended  by  counsel,  but  the  princijial 
felon  was  undefended,  the  court  called  upon 
the  principal  to  make  his  statement  to  the 
jury  before  the  counsel  for  the  receiver  wa* 
permitted  to  address  them.  Reg.  v.  Martin 
and  Butt,  56 

Of  Criminal  Appeal  Court. 

A  question  of  law  raised  by  motion  in  arrest 
of  judgment  after  the  conviction  of  the  pri- 
soner may  be  reserved  under  11  &  12  Met 
c.  78. 

This  court  will  hear  counsel  in  support  of 
the  conviction,  though  no  counsel  are  in* 
structed  on  the  part  of  the  prisoner.  Rif' 
V.  Martin,  447 
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Grand  Jury. 

Qutere,  Is  the  number  of  jurors  sworn  on  the 
Grand  Jury  necessarily  hmited  to  twenty- 
three  ?    Re  Staffordshire  Grand  Jury,  433 

Judgment. 

The  judge,  before  whom  an  indictment  for 
perjury  was  tried,  passed  sentence  at  nisi 
prius,  and  ordered  the  defendant  to  be  im- 
prisoned for  eighteen  months,  and  to  give 
security  to  keep  the  peace  and  be  of  good 
behaviour  for  two  years,  to  commence  from 
the  expiration  of  the  eighteen  months,  and  to 
be  further  imprisoned  until  such  security 
should  be  given. 

Held,  that  the  judge  had  authority  to  pass 
that  sentence. 

Within  six  days  after  the  commencement 
of  the  term  following  the  trial,  the  Court  of 
Queen's  Bench  granted  a  rule  in  arrest  of 
judgment,  which  was  afterwards  discharged ; 
but  this  rule  did  not  appear  upon  the  tran- 
script of  the  record  transmitted  to  this  Court ; 
and  this  Court  therefore  refused  to  take  any 
notice  of  it,  or  to  grant  a  rule  that  it  should 
be  annexed  to  or  endorsed  upon  the  record. 
Dunn  V.  The  Queen,  206 

The  judgment  entered  upon  the  record  was, 
that  the  said  J.  M.  **  be  transported  beyond 
the  seas  for  the  term  of  ten  years,  from  the 
8th  day  of  August  instant,"  without  specify- 
ing some  place  of  transportation,  "  not  in 
Europe." 

Held,  that  the  judgment  was  correct  and 
valid,  notwithstanding.  John  Martin  v.  The 
Queen,  318 

Jury. 

The  propriety  of  discharging  the  jury  in  a  cri- 
minal case,  upon  the  ground  of  their  being 
unable  to  agree,  is  a  matter  within  the  dis- 
cretion of  the  judge. 

ITie  trial  of  an  indictment  for  murder  was 
concluded  in  the  middle  of  Thursday.  The 
jury  retired  to  consider  their  verdict,  and, 
being  unable  to  agree,  were  locked  up  during 
the  night.  On  Friday  morning  they  came 
into  court,  and  stated  that  they  were  equally 
divided,  and  that  it  was  impossible  that  they 
should  agree.  All  the  other  business  of  the 
assizes  was  over ;  and  the  duty  of  the  judge 
required  him  to  go  to  the  next  town  on  the 
circuit. 

Held,  that  under  these  circumstances,  he 
was  justified  in  discharging  the  juiy. 

Semble,  if  the  discharge  of  the  jury  was 
wrong,  it  would  not  have  entitled  the  pri- 
soner to  be  discharged  upon  habeas  corpus, 
Reg.  V.  Newton,  489 


MiSDEMBANOB. 

In  entering  an  award  of  a  new  trial  upon  the 
record  of  the  proceedings  upon  an  indictment 
for  misdemeanor,  it  is  unnecessary  to  state 
the  reasons  for  which  the  new  trial  was 
granted ;  it  is  enough  to  say  '*  because  it  ap- 
pears to  the  court  that  the  said  verdict  was 
unduly  given,  therefore  the  said  verdict  is  bv 
the  said  court  here  vacated  and  made  void, 
and  all  other  process  ceasing  against  the 
jury  before  impanelled,  the  sheriff,  &c.,  is 
commanded  that  he  cause  a  juij  anew  there- 
upon to  come,"  &c.   King  v.  The  Queen,  561 

A  Court  of  Quarter  Sessions  may  be  legally 
held  by  the  justices  of  a  coun^  or  the  re- 
corder of  a  borough  during  the  sitting  of  the 
judges  of  assize,  under  the  ordinary  Com- 
missions of  Oyer  and  Terminer  and  Greneral 
Gaol  Delivery  in  the  same  country ;  for  the 
Assize  Court  is  not  a  Court  of  Error  from  the 
Quarter  Sessions,  nor  are  the  Commissions 
of  Oyer  and  Terminer  and  Gaol  Delivery 
similar  in  their  nature  to  the  commission  of 
the  peace  :  but  it  would  be  highly  inconve- 
nient and  improper  for  magistrates  to  adopt 
the  practice  of  holding  their  sessions  concur- 
rently with  the  assizes,  even  in  a  different 
part  of  the  county.  John  Smith  v.  The 
Queen,  586 

Misdemeanor — Quarter  Sbssions. 

Upon  a  bill  for  a  misdemeanor,  found  at  the 
Quarter  Sessions,  the  defendant  traversed. 

Held,  that  the  traverse  was  to  the  next 
Quarter  Sessions,  and  not  to  the  assizes 
which  preceded  them;  and  that,  although 
the  defendant  was  in  prison,  the  judge 
would  not  permit  him  to  be  discharged  on 
his  own  recognizances. 

The  Commission  of  Gaol  Delivery  extends 
only  to  prisoners  in  the  gaol,  and  not  to  the 
prisoners  in  the  bouse  of  correction. 

The  judge  of  assize  will  discharge,  upon 
his  own  recognizance,  a  prisoner  committed 
to  the  gaol  for  trial  at  the  Quarter  Sessions 
(where  such  sessions  are  to  be  held  after  the 
assizes),  if  an  indictment  be  not  preferred 
against  him  at  such  assizes.  Reg.  v.  Arlett, 
431 

Notice  of  Trial  in  Misdemeanor. 

Where  a  defendant  is  under  recognizances  to 
appear  and  take  his  trial  at  a  particular 
session  of  the  Central  Criminal  Court,  no 
notice  of  trial  to  the  prosecutor  is  requisite, 
and  he  is  bound  to  be  prepared  to  try  at  that 
session.     Reg.  v.  Parker,  299 

Pleading. 

Semble,  that  upon  an  indictment  for  a  felony, 
which  felony  includes  an  assault,  it  is  not 
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competent  to  the  prisoner  to  plead  guilty  to 
an  assault  and  not  guilty  to  the  felony. 

The  two  prisoners  were  indicted  for  a 
robbery,  with  violence,  and  having  pleaded 
not  guilty  to  the  entire  charge,  afterwards, 
with  the  consent  of  the  prosecutor's  counsel, 
who  stated  that  he  was  willing  to  offer  no 
evidence  of  the  felony,  wished  to  withdraw 
their  plea  and  plead  guilty  to  a  common 
assault. 

Held,  that  the  proper  course,  under  such 
drcumstanoes,  would  be  for  the  prisoners  to 
plead  not  guilty  generally,  and  for  the  pro- 
secutor to  ok&r  evidence  only  of  the  assault, 
and  tor  the  jury  to  return  a  verdict  accord- 
ingly of  guil^  of  a  common  assault  only. 
Rep.  V.  Mark  Cleeves  and  another ^  429* 

Pboof   of   Prisoner's  Statement. 

Semble,  that  for  the  purpose  of  proving  a  pri- 
soner's statement  on  his  examination  before  a 
magistrate,  it  is  not  sufficient  that  the  form 
given  in  schedule  (N.)  to  the  11  &  12  Vict. 
c  42,  has  been  read  over  to  the  prisoner ; 
but  that  there  must  be  some  proof  that  the 
caution  mentioned  in  the  proviso  contained  in 
the  latter  part  of  the  18th  section  has  been 
also  given.    Reg.  v.  Htmber,  223 

The  recent  statute  1 1  &  12  Vict  c.  78,  s.  5,  does 
not  apply  to  cases  which  occiured  before  it 
came  into  operation,  so  as  to  authorize  the 
court,  upon  the  reversal  of  an  erroneous 
ludgment  pronounced  upon  an  indictment 
before  the  statute  passed,  to  send  back  the 
record  that  the  proper  judgment  may  be 
passed.  Drury  and  others  v.  The  Queen.  252 

Prosecution. 

A  judge  ought  not  to  have  imposed  upon  him 
the  appearance  of  acting  as  prosecutor. 

All  the  witnesses  who  have  been  examined 
before  the  grand  jury  ought  to  be  called  by 
the  prosecutor. 

Counsel  ought  to  be  employed  to  pro- 
secute. 

In  cases  of  felony,  the  prosecutor  will  be 
allowed  the  expenses  of  the  prosecution, 
where  it  has  been  properly  conducted.  Reg, 
V.  Farrell  and  another,  139 

Recorder. 

Per  Patteson,  J. — The  Recorder  of  a  borough 
has  the  same  jurisdiction  to  reserve  a  case 
under  11  &  12  Vict.  c.  78,  as  any  other  court 
of  quarter  sessions.     Reg.  v.  Masters,  1 78 

Special  Verdict. 

A.  was  indicted  for  stealing  a  watoh ;  for  the 
defence  it  was  suggested  that  he  had  found 
it,  and  retained  possession  of  it  for  the  pur- 


pose of  restoring  it  to  the  owner;  the  jmy 
returned  the  foUowing  verdict  in  writing  :— 
**  We  find  the  prisoner  not  guilty  of  stealiof 
the  watoh,  but  guilty  of  keeping  it  in  hope  of 
a  reward  from  the  time  ne  first  had  the 
watoh;"  the  court  directed  a  veidict  a! 
"  guilty"  to  be  entered. 

Hela,  that  the  finding  amounted  to  s  rer- 
diet  of  "  not  guilty,"  and  that  a  vo^  of 
"  not  guilty"  ought  to  have  been  entend 
Reg.  v.  I  or*,  181 

Trial. 

By  consent,  a  jury  may  be  charged  with  the 
trial  of  two  or  more  indictments  at  the  tux 
time,  even  though  the  indictments  be  fcr 
different  offences,  and  against  diffbvnt  per- 
sons, where  the  circumstancea  upon  whic^ 
the  indictments  are  founded  form  part  of  the 
same  transaction.  Reg.  v.  White  and  others,  79 

Witnesses  for  Prosecution. 

It  is  in  general  a  matter  entirely  within  the 
discretion  of  counsel  for  the  prosecution  vbe- 
ther  all  the  witnesses  at  the  back  of  the  bill 
should  be  called  on  behalf  of  the  aovn  or 
not ;  and,  although  the  judge  has  the  power 
to  interfere,  he  will  only  exercise  it  in  ex- 
treme cases.  Reg,  v.  Edwards  and  othar,  v2 

As  to  challenge  of  juror,  66 

Pending  deposition  of  deceased  witness,  90 

Evidence  of  a  distinct  felony,  92 

In  an  information  for  a  seditious  libel,  93 

As  to  withdrawing  plea  for  purpose  of  demur- 

ring,  127 
As  to  permitting  demurrer,  133 
Prosecution  by  counsel,   I39 
Calling  witnesses  at  back  of  bill,  139 
As    to  discharging  jury  on   some  of  several 

counts,  141 
Of  Criminal  Appeal  Court,  183 
As  to  demurrer,  2 1 5 
Misnomer  of  a  juryman,  220 
In  murder  by  poison,  a  surgeon  will  be  per 

mitted  to  inspect  the  contents  of  the  stoinich 

on  behalf  of  the  prisoner,  221 
As  to  delivering  copies  of  indictment  and  list  of 

witnesses  and  jurors  in  high  treason,  360 
Prisoner's  statement,  430 
Service  of  notice  to  produce,  434 
On  an  indictment  for  maliciously  woundin|[r 

prisoner  cannot  plead  guilty  to  a  common 

assault,  441 

As  to  receiving  deposition  of  absent  wit- 
ness, 465 

Reading  indictment  to  prisoner,  509 

Right  of  prisoner  to  examine  jurors  on  the 
voire  dire,  509,  517 

Right  of  prisoner  to  have  the  jury  panel  imA 
over,  509,  517 
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Copy  of  indictment  to  prisoner,  517 

Rignt  of  prisoner  to  names  of  witnesses  on  back 
of  bill,  517 

As  to  refreshing  memory,  526 

Witnesses  to  character,  526 

As  to  entering  award  for  a  new  trial  in  mis- 
demeanor, 561 

PRINCIPAL  AND  ACCESSARY. 

Severance  in  challenges,  68 
In  larceny,  85 

PRISONER. 

Evidence  of,  statement  of,  430 
Will  be  discharged  if  bill  not  found,  431 
Confession  of,  507 

Right  of,  to  have  indictment  read  over,  509 
lUght  of,  to  copy  of  indictment,  517 
Right  of,  to  names  of  witnesses  on  back  of  in- 
dictment, 517 
Right  of,  to  examine  juror  on  the  voire  dire,  517 
Right  of,  to  have  jury  panel  read  over,  517 

PRISONER'S  STATEMENT. 

Inducement  to,  175 
Proof  of,  223 

PROSECUTION. 

Witnesses  for,  rule  as  to  calling,  82 


QUARTER  SESSIONS. 

The  traverse  of  a  bill  for  a  misdemeanor  is  to 
the  next  quarter  sessions,  and  not  to  the 
assizes  that  preceded  them,  431 

Jurisdiction  ot,  586 


RAILWAY  TICKET. 

False  pretences  in  obtiuning,  576 

RAPE. 

Evidence. 

Semble,  that  on  a  charge  of  rape  the  jury  may 
find  the  prisoner  ^lilty  of  assault  where, 
disbelieving  that  the  prosecutrix  offered  re- 
sistance to  the  connexion  itself,  they  have 
independent  evidence  before  them  tniBit  she 
resisted  his  efforts  to  lay  hands  on  her  in 
the  first  instance.    But, 

Held,  that  they  cannot  be  asked  to  find 
such  a  verdict  where  they  have  no  other 
evidence  of  the  transaction  except  her  state- 
ment.    Reg,  V.  Clarke,  481 
VOL.  III. 


Though  a  child  under  ten  years  of  age 
cannot  legally  consent  to  a  rape  upon  her, 
yet  she  may  consent  to  the  attempt  to  com- 
mit it ;  and  such  an  attempt,  with  her  con- 
sent, would  not  be  an  assault.  Where, 
therefore,  a  child  is  too  jroung  to  know  the 
nature  of  an  oath,  her  evidence  as  to  a  rape 
upon  her  cannot  be  taken,  and  marks  of 
violence  on  her  private  parts  cannot  be 
presumed  to  have  been  done  against  her  con- 
sent.    Reg,  V.  Cockbum,  543 

RECEIVING. 

Evidence  of. 

Upon  an  indictment  for  receiving  stolen  goods, 
it  was  proved  that  the  stolen  goods  were 
forwarded  by  coach  to  a  particular  coach- 
office,  without  any  direction  upon  them,  but 
with  instructions  that  a  person  would  call  for 
them ;  and  that  theprisoner  did  call  and  in- 
quire for  them.  Tney  were  shown  to  her, 
and  she  claimed  them  as  the  goods  for  which 
she  came.  She  was  then  immediate^  taken 
into  custody. 

Held,  that  the  evidence  was  insufficient 
to  warrant  a  conviction;  as,  although  she 
claimed  the  goods,  they  never  were  dduvered 
into  her  possession.     Reg,  v.  Hill,  533 

By  wife  in  the  absence  of  her  husband,  425 

RECORDER. 

May  reserve  a  case  under  11  &  12  Vict  c.  78; 

178 

REPLICATION. 

Conclusion  of,  93 

RESPONDEAT  OUSTER 

Judgment  of,  93 

RIOT. 

If  persons  are  assembled  together  to  the  num- 
ber of  three  or  more,  and  speeches  are  made 
to  those  persons  to  excite  and  inflame  them, 
with  a  view  to  incite  them  to  acts  of  violence, 
and  if  that  same  meeting  is  so  connected,  in 
point  of  circumstances,  with  a  subsequent 
riot  that  you  cannot  reasonably  sever  the 
latter  from  the  incitement  that  was  used, 
those  who  incited  are  guilty  of  the  riot, 
although  they  are  not  present  when  it  oc- 
curs.    Reg,  V.  Sharpe,  288 

ROBBERY. 

Assault — Verdict. 

Upon  an  indictment  of  three  prisoners  for 
robbery,  with  violence,  it  was  proved  that 

m 


ex 
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A.  knocked  the  prosecutor  down  and  B.  and 
C.  took  his  property  from  his  pockets. 

Held,  that  if  A.  took  no  part  in  the  rob- 
bery, he  could  not  be  convicted  of  an  assault, 
inasmuch  as  the  assault  was  unconnected 
with  the  robbery,  and  therefore  an  indepen- 
dent offence. 

Held,  also,  that  it  was  competent  to  the 
jury  to  find  all  the  prisoners  ((uilty  of  an 
assault^  if  thcgr  were   of  opinion  that  the 
proeecutor  haa  not  been  robbed  by  either  I 
of  them,  but  only  assaulted  by  all  of  them.  | 
Reg*  V.  Bameit  and  others,  432 


SACRILEGE. 

BuTKlaiy  may  be  committed  in  a  church  at 
common  law. 

To  warrant  a  conviction  for  breaking  and 
entering  a  church  under  7  &  8  Geo.  4,  c.  29, 
8.  10,  were  must  be  a  stealing  therein  of 
some  chattel  Stealing  a  fixture  will  not  be 
suffident. 

But  if  the  stealing  of  fixtures  is  averred  in 
such  count,  the  prisoner  may  be  convicted 
simply  thereof  under  the  44th  section  of  that 
statute.    Reg,  v.  Baker,  581 

SEAMEN'S  TICKETS. 

Form  of  indictment  for  attempting  to  traffic  in, 
under  7  &  8  Vict.  c.  112 ;  App.  xxxi 

SEDITION. 

Libel — Indictment. 

To  an  ex-officio  information  filed  by  the 
Attorney-General  against  J.  M.,  for  the  pub- 
lication of  a  seditious  and  defamatory  libel, 
the  defendant  pleaded  that  an  indictment 
had  been  found  against  him  in  the  Queen's 
Bench  for  the  publication  of  a  seditious  and 
defamatoiy  libel,  upon  which  he  was  duly 
arraigned,  and  such  proceedings  were  there- 
upon had;  that  afterwards  the  Attorney- 
General  came  into  court  and  said  that  he 
would  not  further  prosecute  the  said  J.  M., 
and  that  the  said  J.  M.  should  go  thereof 
without  day,  and  that  the  said  J.  M.  and  the 
said  J.  M.  so  indicted  and  arraigned,  were 
one  and  the  same  person,  and  not  other  and 
different  persons ;  and  that  the  offences  of 
which  he  the  said  J.  M.  was  so  indicted  and 
arraigned  as  aforesaid,  and  the  offences  in 
the  said  information  specified  were  one  and 
the  same ;  and,  that  according  to  the  laws 
and  customs  of  this  realm,  the  said  J.  M. 
ought  to  be  free  and  exempt,  under  the  cir- 
cumstances aforesaid,  from  being  compelled 
to  answer  for  the  said  supposed  offences,  in 


the  information  specified,  before  any  judge 
or  minister  of  our  Lady  the  Queen,  or  anj 
other  judge  in  any  court  whatsoever,  except 
upon  indictment  found,  or  presentment 
inade,  on  the  oaths  of  twelve  men  of  the 
body  of  the  county  in  which  the  said  sop- 
posed  offences  were  committed ;  ooDdndiog 
with  a  verification,  and  praying  judgment 
if  the  court  would  or  ought  to  take  oogm- 
zance  of  the  information  aforesaid,  and  thit 
he  might  be  dismissed  and  discharged  and 
so  forth. 

To  this  plea  the  Attorney-General  de- 
murred, ana  prayed  'Mudgment,  and  tint 
the  said  J.  M.  might  be  convicted  of  the 
premises  above  charged  upon  him  in  andbj 
the  said  information." 

To  another  information  for  a  similar  of- 
fence, the  defendant  pleaded  that,  therefore, 
&c,  an  indictment  was  found  in  the  Queen's 
Bench  against  one  J.  M.,  for  the  publicaticm 
of  a  seditious  libel,  and  that  he  and  the  said 
J.  M.  so  indicted  were  one  and  the  same 
person,  and  not  other  and  different  persons, 
and  that  the  said  several  supposed  offences 
in  the  several  counts  of  the  indictment,  and 
the  several  offences  in  the  several  counts  is 
the  said  information  were  one  and  the  same, 
and  that  he  was  duly  arraigned  on  the  said 
indictment,  and  that  it  was  still  depending 
against  him  in  the  court  of  our  Lady  the 
Queen ;  concluding  with  a  verification  and 
proving  "judgment  of  the  said  information, 
ana  that  he  may  not  be  compelled  to  an- 
swer thereto." 

Replication  to  this  plea ;  that  after  the 
arraignment  of  the  said  J.  M.,  upon  the  in- 
dictment in  the  plea  mentioned,  and  before 
the  exhibiting  of  the  said  information,  the 
said  J.  M.  pleaded  in  abatement  of  the  in- 
dictment, that  one  of  the  jurors  by  whom  the 
bill  was  found  was  disqualified ;  and  that  the 
said  Attorney-General,  after  the  pleading  the 
said  plea,  and  before  the  exhibiting  of  the 
said  information,  came  into  court,  and  said 
that  he  would  not  further  prosecute  the  said 
J.  M.  on  the  said  indictment,  and  thereupon 
it  was  considered  and  adjudged  by  the  court 
against  him  the  s^d  J.  M.,  upon  the  said 
indictment,  as  by  the  record  and  proceedini;^ 
thereof  remaining  in  the  said  court  more 
fully  appears;  concluding  with  a  verification, 
and  praying  "judgment  and  that  the  said 
J.  M.  may  be  convicted  of  the  premises  in 
the  said  information  specified." 

To  this  replication  the  defendant  demur- 
red, praying  "  judgment  of  the  said  replica- 
tion, and  that  he  the  said  J.  M.  may  not  be 
compelled  to  answer  the  same." 

Held,  that  both  the  pleas  were  bad :  that 
an    Attorney-General   is    at   liberty,   after 
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having  entered  a  nolle  prosequi  on  an  indict- 
ment, to  file  an  ex-officio  information  for  the 
same  ofience ;  and  that  in  prosecutions  for 
crimes  the  pendency  of  an  indictment  or  in- 
formation is  not  a  good  plea  to  an  informa- 
tion subsequently  filed  against  the  same 
])arty  for  the  same  offence. 

Semble,  that  the  observations  in  2  Hawkins 
P.  C.  lib.  2,  ch.  34,  s.  1,  in  favour  of  the  va- 
lidity of  such  pleas  to  informations,  apply 
only  to  informations  out  tam, 

Semble,  also,  that  tne  entry  of  a  nolle  pro- 
sequi puts  an  end  to  an  indictment. 

Although  the  prosecutor  having  demurred 
to  a  plea  in  abatement,  concluded  in  bar  pray- 
ing final  judgment: 

Held,  that  the  court  were  not  precluded 
thereby,  but  were  bound  to  give  that  judg- 
ment which  was  right  on  the  whole  record. 

Where  a  repUcation  to  a  plea  in  abatement 
introduces  new  matter,  upon  which  issue 
may  be  taken,  the  prosecutor  is  entitled  to 
pray  final  judgment. 

Qiuere,  Whether  there  can  be,  on  the  part 
of  the  crown,  a  discontinuance  in  pleading  ? 
Reg.  V.  Mitchell,  43 

Indictment. 

An  indictment  for  sedition  alleged  '*  that  the 
defendant,  amongst  other  words  and  matter, 
uttered  the  words  and  matter  following," 
and  then  set  out  several  sentences  as  though 
they  had  been  uttered  continuously.  T^e 
evidence  showed  that  they  had  not  been  so 
uttered,  but  that  the  sentences  had  been 
selected  from  different  parts  of  the  speech, 
other  matter  intervening  between  them. 

Held,  that  there  was  no  variance,  and 
that  if  any  portion  of  the  speech  omitted 
varied  or  controlled  the  sense  of  those  parts 
that  were  set  out,  the  onus  was  upon  the  de* 
fondant  to  show  it.     Re  Crowe,  123 

Where  an  indictment  contained  counts  for 
sedition,  attending  a  seditious  meeting  and 
a  riot,  the  court  refused  to  quash  the  indict- 
ment, or  compel  the  counsel  for  the  prosecu- 
tion to  elect,  although  the  judgment  on  the 
last  count  might  be  different  from  that  upon 
the  others. 

ITie  words  set  out  in  an  indictment  for  se- 
dition were  these,  *'  If  the  Queen  neglects  to 
recognize  the  people,  then  the  people  must 
neglect  to  recognize  the  Queen."  It  was 
proved  that  the  word  "  forget"  was  used  in 
both  instances,  and  not "  neglect." 

Held,  to  be  a  fatal  variance  as  far  as  that 
sentence  was  concerned,  and  that  the  pas- 
sage must  be  struck  out. 

llie  indictment  contained  these  words, 
"  If  John  Mitchel  is  sent  out  of  his  coiintry 


every  Irishman  must  rise  and  avenge  the 
insult  or  you  will  be  no  longer  worthy  of  the 
name."  Instead  of  the  word  "yon/'  the 
word  "  they*'  was  proved  to  have  been  used. 

Held,  that  the  words  ^*  or  you  will  be  no 
longer  worthy  of  the  name"  must  be  struck 
out ;  but,  as  tne  former  part  of  the  sentence 
was  complete  in  itself,  uncontrolled  by  that 
which  came  after,  and  contained  what  sub- 
stantially amounted  to  sedition,  it  might 
stand. 

The  indictment  charged  the  following 
words: — "The  Government  is  not  worthy 
the  support  of  any  honest  man;  it  is  too 
contemptible  to  be  recognized,  and  you  must 
use  your  best  endeavours  to  overthrow  it. 
And  now,  I  wish  to  impress  upon  you,  there 
is  one  safe  way  of  getting  rid  of  rulers."  It 
proved  that  the  word  "  bad"  had  been  used 
unmediately  preceding  the  last  word  "rulers." 

Held,  that  the  variance  was  immateriaL 
Reg,  v.  Fussell,  291 

Under  Crown  and  Government  Security  Act, 
509 

SERVANT. 

Larceny  by,  74,  241,  245,  582 

Evidence  of,  being  an  embezzlement,  126 

SHOOTING  MALICIOUSLY,  68 

SPECIAL  COMMISSION. 
Jurisdiction  of,  360 

SPECIAL  VERDICT. 
In  larceny,  practice  as  to,  181 


SPIES. 


Evidence  of,  526 


STATUTES. 


Decisions    on. 

25  Edw.  3,  Stat.  5,  c.  2,  p.  360 

Poyning's  Act,  360 

5  &  6  Will.  &  M.,  c.  1 1,  s.  3,  p.  42( 

9  &  10  Will.  3,  c.  41,  s.  2,  p.  281 

11  &  12  Will.  3,  c.  7,  s.  9,  p.  443 

25  Geo.  2,  c.  36,  p.  578 

27  Geo.  3,  c.  15,  s.  8,  p.  137 

33  Geo.  3,  c.  52,  s.  62,  p.  163 

39  &  40  Geo.  3,  c.  99,  s.  16,  p.  437 

49  Geo.  3,  c.  126,  p.  499 

60  Geo.  3,  c.  1,  p.  306 

7  Geo.  4,  c.  64,  s.  20,  p.  42 

7  &  8  Geo.  4,  c.  29,  s.  49,  p.  64 

7  &  8  Geo.  4,  c.  29,  C.  53,  p.  284 

7  &  8  Geo.  4,  c.  29,  8.  58,  p.  462 

7  &  8  Geo.  4,  c.  29,  s.  10,  p.  581 

7  &  8  Geo.  4,  c.  29>  9.  58,  p.  462 


ex 
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A.  knocked  the  prosecutor  down  and  D.  and 
C.  took  his  property  from  his  pockets. 

Held,  that  if  A.  took  no  part  in  the  rob- 
bery, he  cou]d  not  be  convicted  of  an  assault, 
inasmuch  as  the  assault  was  unconnected 
with  the  robbery,  and  therefore  an  indepen- 
dent offence. 

Held,  also,  that  it  was  competent  to  the 
jury  to  find  all  the  prisoners  guilty  of  an 
assault,  if  they  were  of  opinion  that  the 
prosecutor  had  not  been  robbed  by  either 
of  them,  but '  only  assaulted  by  all  of  them. 
Reg,  v.  Bamett  and  others,  432 


SACRILEGE. 

Burglary  may  be  committed  in  a  church  at 
common  law. 

To  warrant  a  conviction  for  breaking  and 
entering  a  church  under  7  &  8  Geo.  4,  c.  29, 
8.  10,  there  must  be  a  stealing  therein  of 
some  chattel.  Stealing  a  fixture  will  not  be 
sufficient. 

But  if  the  stealing  of  fixtures  is  averred  in 
such  count,  the  prisoner  may  be  convicted 
simply  thereof  under  the  44th  section  of  that 
statute.     Reg.  v.  Baker,  581 

SEAMEN'S  TICKETS. 

Form  of  indictment  for  attempting  to  traffic  in, 
under  7  &  8  Vict.  c.  112 ;  App.  zxxi 

SEDITION. 

Libel — Indictment. 

To  an  ex-officio  information  filed  by  the 
Attorney- General  against  J.  M.,  for  the  pub- 
lication of  a  seditious  and  defamatory  libel, 
the  defendant  pleaded  that  an  indictment 
had  been  found  against  him  in  the  Queen's 
Bench  for  the  publication  of  a  seditious  and 
defamatory  libel,  upon  which  he  was  duly 
arraigned,  and  such  proceedings  were  there- 
upon had;  that  afterwards  the  Attorney- 
General  came  into  court  and  said  that  he 
would  not  further  prosecute  the  said  J.  M., 
and  that  the  said  J.  M.  should  go  thereof 
without  day,  and  that  the  said  J.  M.  and  the 
said  J.  M.  so  indicted  and  arraigned,  were 
one  and  the  same  person,  and  not  other  and 
different  persons ;  and  that  the  offences  of 
which  he  the  said  J.  M.  was  so  indicted  and 
arraigned  as  aforesaid,  and  the  offences  in 
the  said  information  specified  were  one  and 
the  same ;  and,  that  according  to  the  laws 
and  customs  of  this  realm,  the  said  J.  M. 
ought  to  be  free  and  exempt,  under  the  cir- 
cumstances aforesaid,  from  being  compelled 
to  answer  for  the  said  supposed  offences,  in 


the  information  specified,  before  any  judge 
or  minister  of  our  Lady  the  Queen,  or  any 
other  judge  in  any  court  whatsoever,  except 
upon  indictment  found,  or  presentment 
made,  on  the  oaths  of  twelve  men  of  the 
body  of  the  county  in  which  the  said  sup- 
posed offences  were  committed  ;  concluding 
with  a  verification,  and  praying  judgment 
if  the  court  would  or  ought  to  take  cogni- 
zance of  the  information  aibresaid,  and  that 
he  might  be  dismissed  and  discharged  and 
so  forth. 

To  this  plea  the  Attorney-General  de- 
murred, ana  prayed  "judgment,  and  thtt 
the  said  J.  M.  might  oe  convicted  of  the 
premises  above  charged  upon  him  in  andbj 
the  said  information." 

To  another  information  for  a  similar  of 
fence,  the  defendant  pleaded  that,  therefoit, 
&c.,  an  indictment  was  found  in  the  Queen's 
Bench  against  one  J.  M.,  for  the  publicatioD 
of  a  seditious  libel,  and  that  he  and  the  said 
J.  M.  so  indicted  were  one  and  the  same 
person,  and  not  other  and  different  persons, 
and  that  the  said  several  supposed  offences 
in  the  several  counts  of  the  indictment,  and 
the  several  offences  in  the  several  counts  in 
the  said  information  were  one  and  the  same, 
and  that  he  was  duly  arraigned  on  the  saki 
indictment,  and  that  it  was  still  depending 
against  him  in  the  court  of  our  Lady  the 
Queen ;  concluding  with  a  verification  and 
praying  "  judgment  of  the  said  information, 
ana  that  he  may  not  be  compelled  to  an- 
swer thereto." 

Replication  to  this  plea ;  that  after  the 
arraignment  of  the  said  J.  M.,  upon  the  in- 
dictment in  the  plea  mentioned,  and  before 
the  exhibiting  of  the  said  information,  the 
said  J.  M.  pleaded  in  abatement  of  the  in- 
dictment, that  one  of  the  jurors  by  whom  the 
bill  was  found  was  disqualified  ;  and  that  the 
said  Attorney-General,  after  the  pleading  the 
said  plea,  and  before  the  exhibiting  of  the 
said  information,  came  into  court,  and  said 
that  he  would  not  further  prosecute  the  said 
J.  M.  on  the  said  indictment,  and  thereupon 
it  was  considered  and  adjudged  by  the  court 
against  him  the  said  J.  M.,  upon  the  said 
indictment,  as  by  the  record  and  proceeding? 
thereof  remaining  in  the  said  court  more 
fully  appears;  concluding  with  a  verification, 
and  praying  "  judgment  and  that  the  said 
J.  M.  may  be  convicted  of  the  premises  in 
the  said  information  specified." 

To  this  replication  the  defendant  demur- 
red, praying  "judgment  of  the  siud  replica- 
tion, and  that  he  the  said  J.  M.  may  not  be 
compelled  to  answer  the  same." 

Held,  that  both  the  pleas  were  bad  :  that 
an    Attorney-General   is    at    liberty,    aher 
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7  &  8  Geo.  4,  c.  30^  8.  49>  p.  64 

7  &  8  Geo.  4,  c  30,  8. 3,  p.  295 

7  &  8  Geo.  4,  c  30,  p.  565 

9  Geo.  4,  c.  69>  p.  50 

9  Geo.  4,  c.  69»  s.  9,  p.  304 

1  &  2  Wm.  4,  c.  32,  p.  505 

5  &6  WilL  4,  0.  50,  88.  94>  95,  p.  59 

5  &  6  WilL  4,  c  62,  8.  12,  p.  437 

6  &  7  WilL  4,  c.  86,  8.  41,  p.  127 

7  Win.  4  &  1  Vict.  c.  36,  8.  26,  p.  271 
7  WilL  4  &  1  Vict.  c.  85, 8.  4,  p.  442 

1  Viot  0.  85,  8.  10,  p.  137 
1  Vict.  c.  85,  8.  2,  p.  141 

I  &  2  Vict.  c.  110, 8.  8,  p.  205 

5  &  6  Vict  c.  122,  88. 11,  13,  67,  p.  205 

6  &  7  Vict  c.  73,  p.  427 

II  &  12  Viot  c  11,  p.  158 
11  &  12  Vict.  0.  12,  p.  517 

II  &  12  Vict,  a  42,  8.  18,  p.  223 
11  &  12  Vict  C  46,  8.  3,  p.  451 
ll&12Victc78,  p.  178 
11  &  12  Vict  c  78,  8.  5,  p.  252 


TIME. 
Computation   of. 
Lunar  or  calendar  month,  36 

TRAINING. 
Illegal. 
Indictment  for,  306 

TRANSPORTATION. 
Entiy  of  judgment  of,  318 

TREASON. 

It  i8  not  necessary,  in  order  to  sustain  an 
indictment  for  compassing  to  levy  war 
against  the  Queen,  in  order  by  force  and 
constraint  to  compel  her  to  change  her  mea- 
sures and  counsels,  either  to  aver  in  the 
indictment  or  prove  at  the  trial,  a  compassing 
or  intention  to  compel  Her  Migesty  to  change 
any  particular  measures  or  counsds. 

Held,  that  upon  an  indictment,  charging 
the  publication  by  the  prisoner  of  a  printing 
purporting  to  be  a  report  of  a  speech  made 
oy  a  Mr.  Mitchel  at  Limerick,  as  an  overt 
act  of  compassing  to  depose  our  Lady  the 
Queen,  and  to  levy  war  to  compel  her,  by 
force  and  constraint,  to  change  her  mea- 
sures and  counsels,  evidence  that  the  pri- 
soner spoke  at  the  place  mentioned  a  speech 
to  the  same  purport,  was  onlv  admissible  to 
show  that  the  prisoner  was  the  Mr.  Mitchel 
meant  in  the  printed  report  of  the  speech  in 
question.    T%e  Queen  v.  Mitchel,  2 

See  High  Treason. 


TRIAL. 

Practice  at,  79 

Practice  at,  as  to  dischar^^g  jury,  489 


UNNATURAL  CRIME. 

EviDENCB     OF. 

On  an  indictment  for  sodomy,  it  was  pnmd 
that  the  prisoner  induced  a  boy  of  twdve 
years  of  age  to  have  carnal  knowledge  of  his 
person,  the  prisoner  having  been  the  patiik 
m  the  crime. 

Held,  that  the  evidence  was  suffident  to 
support  the  indictment.     R^.  v.  AUem,  27\ 

Charging  with  intent  to  eztoit  money,  547 


VARUNCE 
In  an  indictment  for  sedition,  291 

VENUE. 

Where    there    are    several    counts   in  mis* 
demeanor,  254 

VERDICT. 
General,  when  good,  36 

Special. 
In  larceny,  practice  as  to,  181 

On  several  counts  in  misdemeanor,  254 
In  indictment  for  an  assault,  266 
In    indictment    for   stealing    and    secietiD^ 
letters,  271 


WARRANT   OR  ORDER. 

What  is,  in  forgery,  289 
Forgery  of,  552 

WIFE. 

Receiving  by,  in  the  absence  of  her  husband. 
425 

WILL. 
Evidence  in  foigeiy  of,  160 

WITNESS. 
A  prisoner  convicted  of  an  offence,  who  was 
jointiy  indicted  with  anotiier  afterwards  put 
upon  his  trial,  is  an  admissible  witness  for 
the  prisoner  on  trial,  although  individuallj 
named  on  the  recotd.    Beg.  v.  Arcker,  228 


I19DBX. 


CXUl 


Deposition  of  a  deceased^  90 

WITNESSES. 

Practice  as  to  calling,  for  the  prosecution,  8^ 
On  back  of  bill,  as  to  calling,  139 

WOMEN. 
Protection  o(  statute  for,  App.  Ixv 

WOUNDING  BY  nRE-ARMS. 

An  indictment,  in  the  first  count,  charged  that 
T.  S.,  with  a  leaden  ball  and  shoC  out  of 
a  gun,  by  force  of  gunpowder,  shot  and 
sent  forth,  S.  D.  feloniously  did  strike,  pe- 
netrate, and  wound,  with  intent,  in  so  doing, 
the  said  S.  D.  feloniously  to  kill  and  mur- 
der :  and  that  W.  D.  was  present,  aidinff  and 
abetting.  Another  count  charged  W.  D. 
as  principal,  and  T.  S.  as  present,  aiding  and 
abetting;  and  in  other  counts  they  were 
charged  as  principals  and  accessaries  respec- 
tively in  the  like  wounding  of  S.  D.  with 
intent  to  disable  him,  and  to  do  him  grievous 
bodily  harm.  The  record  stated  that  the 
prisoners  were  found  guilty  upon  the  first 
count,  and  sentenced  to  death ;  and  that  the 
jury  were  discharged  firom  giving  any  verdict 
upon  the  other  counts. 


Held,  that  the  first  count  sufiftdently 
charged  a  wounding  within  the  meaning  of 
the  Stat.  1  Vict.  c.  85,  s.  2,  and  warranted 
the  judgment  pronounced  upon  it,  notwitlv- 
standing  the  non-averment  of  the  infliction 
of  bodily  injury  dangerous  to  life. 

Held,  also,  that  £e  discharge  of  the  jury 
from  giving  any  verdict  upon  the  issues 
joined  on  the  other  counts  did  not  render  the 
judgment  upon  the  first  count  erroneous. 
Shea  V.  The  Queeuy  141 

WOUNDING  MALICIOUSLY. 

Evidence — Practicb. 

Evidence  of  a  violent  kick  in  the  private  parts 
of  a  woman,  which  caused  a  flow  of  blood 
minffled  with  urine  for  some  time  after- 
wards, is  not  a  wounding  wi^inthe  statute, 
no  proof  being  ffiven  as  to  the  precise  part 
whence  the  blood  originaUy  came. 

On  such  an  indictment  a  prisoner  cannot 
plead  guilty  to  a  common  asBanlt.  Reg.  v. 
Jones,  441 

A  rupture  of  the  lining  membrane  of  the 
urethra,  followed  by  a  small  flow  of  blood, 
such  rupture  being  caused  by  a  kick  in  the 
private  parts  of  the  prosecutor,  is  a  wound- 
mg  within  the  7  Will.  4  &  1  Vict.  c.  85,  s.  4. 
Reg.  V.  Walthum,  442 


INDEX    TO   APPENDIX. 


INDICTMENTS. 


1 .  For  attempting  to  traffic  in  seamen's  register 

tickets,  under  7  &  8  Vict,  c  1 12,  xxxi 

2.  For  trafficking  in  appointments  to  public 

offices,  under  49  Geo.  3,  c.  126,  zxxiii 

3.  For  libel,  plea  of  justification,  under  Lord 

Campbelr s  Act,  xxxviii 

4.  For    feloniously   transposing    goldsmiths' 

marks,  under  the  7  &  8  Vict.  c.  22,  zUv 

5.  For  obtaining  money  on  a  false  representa- 


tion respecting  the  value  and  history  of  a 
horse  wnich  the  prisoners  sold  to  tiie  pro« 
secutor,  zlix 

6.  For  manslaughter  against  the  driver  and 

stoker  ofarailwav  engine,  whereby  tiie 
deceased  met  his  death,  Ivii 

7.  For  manslaughter  against  the  keeper  of  an 

asylum  for  pauper  children,  for  not  sup- 
plying one  of  them  with  proper  food  and 
lodging,  whereby  the  chila  died,  Ixzv 


CXIV 


INDEX. 


STATUTES 


11th  &  12th  Vict.  c.  bnri.  An  act  for  the  re- 
moval of  defects  in  the  administration  of 
criminal  jnatice,  i 

11th  &  12th  Vict.  c.  Ixjnriii.  An  act  forthe 
ftirther  amendment  of  the  administration  of 
the  criminal  law,  iii 

11th  &12th  Vict.  c.  zlii.  An  act  to  facilitate 
the  performance  of  the  duties  of  justices  of 
the  peace  out  of  sessions  within  England 
and  Wales  with  respect  to  persons  charged 
with  indictable  offences,  vi 

11th  &  12th  Vict.  c.  Ixxxyiii.  An  act  for 
ftuiher  regulating  the  money  order  depart- 
ment of  the  post-office,  Iii 


11th  &  12th  Vict.  c.  xciv.  An  act  to  regulate 
certain  offices  in  the  pettj  bag  in  the  Hi^h 
Court  of  Chancery,  the  practice  of  the  com- 
mon law  side  of  that  court,  and  the  enrol- 
ment office  of  the  said  Court,  liii 

12th  Vict,  c  xi.  An  act  to  amend  the  laws  in 
England  and  Ireland  relative  to  larceny  and 
other  offences  connected  therewith,  Iv 

12th  &  13th  Vict.  c.  Izxvi.  An  act  to  protect 
women  from  fraudulent  practices  for  pir- 
curing  their  deffiement,  bcv 

12th  &  13th  Vict.  c.  zdi.  An  act  for  the  more 
effectual  prevention  of  cruelty  to  ani- 
mals, Izvi 


ERRATUM. 

Page  36, /or  "  Court  of  Exchequer,"  read  "  Court  of  Queen's  liench/' 
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